



V'/i;.*' 



THE DIUEST 


ENGLISH CASE LAW 


CONTAINING THE 


EEPOETED DECISIONS 


OF THE 


AND 


A SELECTION FROM THOSE OF THE IRISH COURTS, 


1897 


UNDEK THE GENERAL EDITORSHIP OF 


JOHN MEWS 


BAllKISTHR-AT-LAi;V, 


LIMITATIONS (STATUTES OE)— MUTUAL WILL. 


."- LONDON;;;' ‘ ' . . ' 

SWISIT AND mXWBLL/ 'liiMifEiD s/ Ej ' CHANOEEY LANE 
STEYENS AND SONS, OHANOERY ' LANE 





ILJlIimX IlW lillJIlillLllllM 


BRADBTJBT, AGNUW, <fc GO. LD., PRINI'KRi 
LONDON AND TONBTlMH'JK. 




TABLE OF ABBEEVIATIONS 


OF THE NAMES OE THE 


PEINCIPAL EEPOETS CITED 


[1S91] A. 0. 
A. & B. ... 

Addams Eec. 

Aleyn 

Amb 

Anderson . . 
Andrews.*. . . 

Anst 

App, Oas. . 

Am 

Am. & H. . . 
Asp. M. C. . . 
Atk 


.Law Eeports, Appeal Cases (1S91 onwards), 
, Aclolpliiis and Ellis. Q. B. 

.Addams. Ecclesiastical. 

.Aleyn. X. B. 

.AmiDler. Oh. 

.Anderson. C. P. 

Andrews. K, B. 

. Aiistrntlier. ' Ex. 

.Law Eeports, Appeal Cases (1876 — 1890). 
Arnold. 0. P. 

Aimold and Hodges. Q. B. 

Aspinall. Maritime Cases. 

. Atkvns. Oh. 


B. & Ad 

B. & Aid 

B. & C 

B. & S 

B. 0. 0 

B. 0. Eep 

Ball & B 

Ear. & Aril. . . 
Bar. & An, 
Barnard. Oli. . . 
Barnard. Iv. B. 

Batty 

Beat 

Beay 

Bell, C. G 

Bing ' 

Bing (N.G.) . . 

Bliglx 

Bos. & P 

Bos. & P. (n.b.) 

Bott P. L 

.Br, & B 

Br. & Lusk. . . 

Bro. C. 0 

Bro. P;G. ..... 

Buck 

Bull. N. P 

Bulst. . . 

BunX 

I^UIT. 

Burn. B, 0 


.Barnewall and Adolphus, K. B. 
.Barnewall and Alderson. K. B. 

. Barnewall and Cresswell. K. B, 

. Best and Smith. Q. B. 

, Lowndes and Maxwell. Bail Coui't. 

. Saunders and Cole, Bail Court. 

.Ball and Beatty. Ch. (Ireland). 

. Barron and Arnold. Election. 
.Barron and Austin. Election. 

. Barnardiston. Oh. 

.Barnardiston. X. B. 

/Batty. X. B. (Ireland). 

Beatty. Ch. (Ireland). 

.Beavan. Eolls Court. 

, Bell. Grown Oases. 

, Bingliam. 0. P. 

Bingham. ' Hew Cases. 0. P. 

.Bligh. ILL. 

.Bosanquet and Puller. C. P. 

. Bosanquet and Puller. New Eeports. 
, Bott’ s Poor Laws. 

.Broderip and Bingham. 0. P. 
Browning and Lushingtoii. Adm. 
.Brown. Ch. . . * 

Brown. Cases in . Parliament. 

.Buck. Bky. ; , 

. Bulleps Law of Nisi Prius. 
.Bulstrode* X.^B. 

.Bunbury, , ExL' 

Burrows. X. B.' /, , ’ V'-: “ - 

.Biurows. Settlement Bases/' 


'f' 


mmmmm 


, B , /s'u V'V^' v/X*’'/' 



TABLE OF ABBREVIATIONS 


Law Eeports, Ghanoeiy (1891 onwards). 

.ConiiiioBBeiicliEeports.^^^ 

. Common Law Eeports ^ ^ 

Law Eeports, Common Pleas Division vib^o- 

*■ 1880,).'" 

.Cababe and Ellis. Nisi Prnis. 

Caldeoott. Settlement Oases. 

'. Campbell. Nisi Erins. _ . 

.Carrington and Ivirwan. Nisi dpns. 
.'Carrington and Mar sbm.an.; Nisi i rnis. 

’ Carrington and Payne. Nisi Ernis. 

.Carter. G. P. 

.Cartbew. E. B. 

.C’arv* Cb. __ ' > 

.Cases temp. Ilardwicke. K. B. 

.Cases temp. Talbot. Ob. 

.Cases in Chancery. 

. Choice Cases in Chancery . 

.Law Eeports, Chancery (1876 — 1890). 
.Precedents in Chancery. 

.Eeports in Chancery. 

.Chitty. Bail Court. 

.Clark and Einnelly. H. L. 

.Coke, K. B. 

. Collyer. Ch. 

.Colies’ Cases in Parliament. 

. Coltman. Eegistration. 

.Comherhach. E. B. 

.Corny ns. E. B. 

.Cooper. Cases temp. Brougham. 

Cooper. Cases in Chancery temp. Cottenhari 

loh. 

. . C. P. Cooper. Ch.^ 

. , Crompton and J ervis . Ex . 

. .Crompton and Meeson. Plx. ^ 

. .Crompton, Meeson and Eoscoe. Ex. 

: . Connor and Lawson. Ch. (Ireland). 
.Cooper. Ch. 

. .Court of Session Gases (Scotland). 

. .Oowper. E. B. 

..Cox. Ch. 

, . Cox. Grown Gases. 

. . Craig and Phillips, Oh. 

. .Crawford and l)ix (Ireland). 

..Cnrteis. Ecci. 


[1891] Ch. 
C. B. ... 
C.L. E. . 
C. P. D. . 


Car. &E. ...... 

Car. &M. ....... 

Car. & P. ...... 

Carter .... 

Garth, .... ..... 

Cary ...... 

Cas. t. Hardwicke 
Cas. t. Talbot . . . 
Ch. Cas. ........ 

Ch. Gas. Ch. .... 

Ch. D. .. . .. ... 
Ch. Pre. . . . . . . . . 

Ch. Eep.. . . ... . . 

Chit. .......... 

Cl. & E. ....... . 

Co. Eep 

Coll. C. 0. 

Colles . . .... . . . . 

Colt 

Comb 

Comyns ........ 

Coop. t. Brough. 
Coop. t. Cott. . . . . 

G. Cooper ... . . . 

C. P. Cooper . .... 

C. & J 

C. & M 

C. M. & E 

Con. & L 

Cooper 

Ct. of Seas. Cas. 

Cowp 

Cox 

Cox, C. C 

Cr, & Ph 

Craw. &D 

Curt, — 


Dowliug. Practice Cases. 
.Dowling. Practice Cases, Ne\y Se 
.Dowding and Lowndes. ^Practice ( 
.Dowling and Ejdand. K. B. 
.Daniell. Ex. Eq. 

.Dansoii. and Lloyd. Mercantile. 
.Davison and Menvale. (L B. 
.Deacon. Bky.^ 

.Deacon and Chitty, Bky. 
.Dearsley and Bell. Grown Cases. 
.Bearsley. ^ Grown Oases. 

.BeGex. 'Bky., 

;)Be’ &ex, Pisher, and Jones. Cli. . 
'j-Be Gex and Jones. Cli. A,pp. 
;Be.Gex, Jones, and Smith. Ch. . 
..Be Gex, Macnaghten and ihmlmt 
Gex and Smale. Oh. 


B. P. C....... 

B. (K.S.) .. .. .. 

. B.&L. 

■■ B.''&E. 

Baniell 

'Bans. ^ LL; 

. ' Bav.’'.&,M. 

Beac 

Beae..& 

Dears. <& B. . 
)v,)B©ars) pi 'pn 

: .BeG.& J.... 

’ 'Be'Gi,J.&-S.' 



TABLE OP ABBEE VIATIONS, 


lieu. 0. C. 

Dick 

Dod 

DougL . . 
Dow .... 
Dow & CL 
Dr. & Sm. 

Drew 

Dr 

Dr. & Wal. 
Dr. ♦feWar. 

Drink 

Dyer , . . . 


.Denison. Crown Oases. 

Dickens. Ck. 

.Dodson. Adm. 

.Douglas. K. B. 

Dow. H. L. 

Dow and Clark. ILL. 

Drewry and Smale. Oh. 

, Drewry. Oii. 

Drury. Ok. (Ireland). 

Drury and AValsk, Ch. (Ireland). 
.Drury and Warren. Ck. (Ireland). 
. Drinkwater, 0. P. 

.Dyer. K. B. 


East 

East, P. 0.. 

Eden 

Edwards . . . 
El. &B1. . 
El. Bl. & El. 
EL & EL . , 
Eq. Ca. Akr. 

Eq. B 

Esp 

Ex 

Ex. D. ... 


East. IL B. 

Ea.st’s Pleas of tkc Crown. 

Eden. Ok, 

Edwards. Adm. 

.Ellis and Btaekburn. Q. B, 

Ellis, Blackburn and Ellis. Q. B. 

Ellis and EUis. Q. B. 

.Equity Gases Abridged. 

Equity Eeports (1853 — 1855). 

.Espinasse. Msi Prius. 

Exckequer Eeports (1848 — 1856). 

.Law Eeports, Exckequer Division (1875 — 1880) 


.Foster and Finlasoii, H. P. 
Flanagan and Kelly. Bolls (Ireland) 
.Falconer and Fitzkerbert. Election. 
.Fitzgibbon. K, B. 

. Fonblanque. Bankruptcy. 

.Forrest. Ex. 

.Fortescue. K. B. 

. Foster. Crown Cases. 

.Fox. Eegistration. 

. Freeman, Ck. 

.Freeman. K. B. 


F. & F 

FL & K. . . . . 
Falc. & F. . . 

Fitzg 

Fonb. (n.b.) 
Forrest . . . 

Fort 

Foster 

Fox 

Free. C. 0... 
Free. K, B. 


Gale and Davison. Q. B. 
,Gale. Ex. 

G, Cooper. Ck. 

.Giffard. Ok. 

Gilbert. Ok. 

Glyn and Jameson. Bky. 
Godbolt. K. B. 

, Gow. Nisi Prius. , 


H. Blackstone. 0, P. 
House of Lords Oases, 
liurlstone and Ooltman. 1 
, Horn and Hurlstone. Ex. 
Hemming and Miller. Ok. 
Hui-lstone and Norman. I 
. Harrison and Eutkerford. 
Harrison and Wollaston. ' 
, Haggard. Adm. 

.Haggard. Consistory. 
.Haggard. EocL 
Hall and Twells. Ok. 
Hardres. Ex. 


H. Bi 

H. L. Oas. . 
H. 0. , . . 
H. & H. . . . 
H. & M. . . 
H. & N. , . . 
H. & E. . . 
H. &W..., 
Hag. Adm. 
Hag. Cons. , 
Hag. Ecc. 
Hail & Tw. 
Hardr. . . , 



TABLE OF ABBEEYiATIONS 


.Hare. Cli. 

.Hawkins’s PJeas of the (h'own. 

, Hayes and Jones. Ex. (Ireland). 
.Hayes. Ex. (Ireland). 

.Hoibart. KB. 

.Hodges. C. 1\ 

• Hogan. Eolls (Iroiaiid). 

.Holfc. K B. 

Holt. Eq.^ 

Holt. Nisi Prius. 

Hopwood and Coltniari. Pogistraliou. 
Hop wood and l.^hilbrick, Eegistration. 
Hurlstoiio and 'Walrnsloy. 35x. 


Hare 

Hawk. P. 0. 
Hay. & J. . 

Hayes 

Hob 

Hodges , - . 

Hog 

Holt 

■Holt, Eq. . 
Holt, N. P. 
Hopw. & 0. 
Hopw. & P. 
Hurl. & ^Y, 


Ir. 0. L. E. 
Jr. Oh. E. . 
Ir, Eq. E. , 
[1894] Ir. E. 
Ir. E. 0. L. 
Ir, E. Eq. . 


Irish Com. Law (1850 — ISOO), 
.Irish Chancery (1850 — 1866). 
Irish Equity Eeports. 

.Irish Law^ Eeports (1804 onw; 
Irish Com. Law (1866 — 1878). 
Irish Equity (1866 — 1878). 


J. &H. . 
J, & W. . 
J. Keiyng 
J. P. ... 
Jacob . . . 
Jenk. ... 
Jo. & Lat. 
Johns. 
Jones . . . 
Jones & C 
Jur 


.Johnson and Hemming. Oh. 
.Jacob and Walker. Ch. 

. Sir J. Keiyng. Crowm Oases. 

. The Justice of the Peace. 

.Jacob. Ch. 

.Jenkins. Ex. 

Jones and Latoiichc. Oh. (Ireland 
Johnson. Oh. 

• Jones. Ex. (Ireland). 

Jones and Carey. Ex. (Ireland). 
The Jurist. 


K. & G. . . 
K. & J. . . 

Kay 

Keb 

Keen .... 

Keilw 

Kel 

Ken 

Knapp . . . , , 
Knapi:> & 0, 


.Keane and Grant. Eegistration, 
.Kay and Jolinsoii, Olil 
.Kay. Ch. 

.Keble. KB. 

.Keen. Eolls Court. 

.Keilway. K. B. 

Keiyng, Sir Jolin. K. B. 
Kenyon. K. B. 

Knapp. P. C. 

Knapp and Ombior. Election. 


. .Leigh and Cave. Cro^vn Cases. 

. .Lowndes and Maxwell. Bail (’ourf. 

. .Lowinles, Maxwell, and Pollock. Bail Churl 

. .Law Times, Now Series, 

B. 

. .Law Journal Eeports, 1822 to 186.1. 

, . Chaiiceiy. 

. , Bankruptcy, ; ,r; 

. . Common Pleas. ; "S 

. . Exchequer. p 

Magistrates’ Oases. g 

... Queen’s Bench. ■ 

...Pxi'ry'O.omcil: ' ' f 

:■ Probate and Matrimonial . 

;.Pz’bba'te,. Divorce, and Atlmiralty, § 

AdinMlty. • ■ rg 

.■.■EbclesmsticaL J ^ 


, 1 i.C . 1 




l^ABLE OF ABBEEVIATIONS. 


L. E. K. L. .. 
L. ;r. P. 0. . . 

L. E. Oil 

L. E. Eq 

L. E. Q, B. . . 

L. E. C. P 

L. E. Ex 

L. E. P. & M. 
L. E. A. & E. 

L. E. 0. 0 

L. E. H. L, Sc. 

L. E. Ir 

Latcii 

Leacli, G\ 0. 


; Law Reports, 1866 to 1875 inclusive. 


-1896). 


Irish Law Reports (1879- 

Latch. K. B. 

Leach. Oi’own Cases. 

Ld, Eaym Lord Raymond. K. B, 

Lev Leyinz. K. B. 

Lewin, C. C Lewin. Crown Cases. 

Lit. Eep Littleton. C. P. 

LL & (x Lloyd and Groold. Ch. (Ireland). 

Loftt Loilt. K, B. 

Longf, T Longheld and Townsend. Ex, (Ireland). 

Lush Lushington. Adni. 

Lutw Lutwyche, C. P. 

Lutw. Reg. Gas Lutwyche. Registration. 


M. 0. C Moody. Crown Cases. 

M. & H Murphy and HiirLstone.^ Ex. 

M. & M Moody and Malkin. Nisi Prius. 

M. & P Moore and Payne. C. P. 

M. & Rob Moody and Robinson. Nisi Prius. 

M. & S Maule and Selwyn. K. B. 

M. & So Moore and Scott. C, P. 

M. & W Meeson and Welsby. Ex. 

Mad. & E Maclean and Robinson. Scotch A]3poals. 

Mac. & Gr Macnaghten and Gordon. Ch. 

M‘Cic M‘Cieiand. Ex. 

M‘C1g. & Y M‘Cieland and Young, Ex, 

Macq. H. L Macqueen. PI. L. 

Madd Maddock, Ch. 

Man. & G .Manning and Granger. C. P. 

Man. & Ey Manning and Eyland. K. B. 

Maiison Manson. Bky. and Winding-up . 

Marshall Marshall. 0. P. 

Meg Megone. Company Cases. 

Mer Merivale . Ch. 

Mod Modern Reports. 

Moll Mo11o 3% Ch, (Ireland). 

Mont Montagu. Bky. 

]J»Iont. & Ayr Montagu and Ayrton. Bky. 

Mont, & B." Montagu and Bligh. Bky. 

& C Montagu and Ohxtty. Bky. 

Isloiit & M‘Ar Montagu and McArthur. Bky. 

Mont. D. & I) Montagu, Deacon, and De Gex. Bky. 

Moore Moore, C. P. 

Moore Iiid. App Moore. Indian Appeals. 

Moore, P.O Moore. P., C. 

Morrell Morrell, , Bky.’ ’ ' , . 

Moseley ... Moseley* Oh.. ^ 

!Myl. & Or 1 . . .Mylne and. Craig. 

Myl. &K Mylne and Keen. 


MyL 

N., & M. 
N. & P* 


Ch. 

Chv 


.NevEie'aiid Manning,"- ,K. B 

.Neville and Perry. K. B'. , ", 



TABLE OF ABBEEVIATIONS 


.New Eeports (1862— 1805) 
Nelson. Oil. 

New Sessions Cases. 


N. E 

Nelson 

New Sess. Cas. 


O’Malley and Ilardcustlc. Election, 


. Law Eeports, Probate (1891 onwards). 

Law Eeports, Probate Division (1876 — 1890), 
Perry and Davison. K. B. 

Periy and lOnajip. liloction. 

Peake. Additional Cases, Nisi Prius. 

Peake. Nisi Prius. 

Peere Williams. Gh. 

Phillimore. Eccl. 

. PbiDips. Cb. 

.Pollexfen. K. B. 

Popbam. K. B. 

.Price. Ex. 


[1891] P. ... 

P. D 

P. & D 

P. & K 

Peake, Add. C. 
Peake, N. P. . 

P. Wms 

Pbillim 

Pb 

Pol 

Pop 

Price 


Queen’s Bencb Eeports (1841 — 1852). 

.Law Eeports, Queen’s Bencb Division (1876- 
1890). 

Law Eeports, Queen’s Bencb (1891 onwards). 


[1891] Q. B. 


Salkeld. K. B. 

.Sausse and Scully. EolLs Ct. (Ireland). 

■ Saunders. 10. B. 

. Sayer. K, B. 

Soboales and Lefroy. (Jb. (Irelunil). 

, Scott. 0, P. 

■ Scott. New Eeixnts, C. P. 

Select Cases in Cbancery. 

Selwyn. Law of Nisi Prius. 

.Skower. 10, B. 

, Sbower . Parliamentary . 

.Siderfin.' B. 

.Simons. Cb. 

. Simons and Stuart. Cb. 

:Smale and Git'ard. Cb. 

Sniitb; '■ 

,Smitb> Eegistration. 


Salk 

Sau. & Sc. . . 
Sauncl. .... 

Sayer ........ 

Scb. & Lef. 

Scott 

Scott (K.B.) 
Select Oa. Ob. 
Selw. N.-R- 
Sbower .... 
Sbower P. 0. 
Ski 

Sim».. ....... 

Sim. & S. 

Sin. & 

Smitb ' 

Smith 




v,-'- 



TABLE OF ABBREVIATIONS, 


Spinkis . . 

St. Tri. \ 
Stark. . . 

Str 

Styles . . 
Swabey 
Hw. & Tr 
Swanst. 


Acini. 

State Trials. 

, Starkie. Nisi Prius. 

.Strange, K. B, 

.Styles. IC. B. 

. Swabey. Adiii. 

, Swabey and Tristram. Probate, 
Swanston. Ch. 


Sir T. Jones. K. B. 

Temple and Mew. Grown Cases, 
Sir T. Eajnnond. K. B. 
.Tanilyn. Bolls Court. 

.Taunton. 0. P. 

Duniford and East. K. B. 
.Totkill. Oil. 

. Turner and Bussell. Oli. 
.Tyrwhitt., Ex. 

. Tyrwbitt and Granger. Ex. 


T. Jones . . 
T. & M. . . 
T. Bajon. 

Tam 

Taunt 

Term Bep. 
TotMll. . , . 
Turn, & B.. 

Tyrw 

Tyrw. & G. 


Yentris. K. B. 

Yernon. Ck. 

Yemen and Scriyen, K. B, 
Yesey, sen. Ch. 

Yesey, jun. Ch. 

Yesey and Beames. Ch. 


Sir Wm. Blackstone. K. B. 

. Sir W. Jones. K. B. 

Sir W . Kelynge . Ch . 

Weekly Beporter. 

. Wilmore, Wollaston and Davison. 
.^Yilmore, Wollaston and Hodges. 
.West. ILL. 

.Wightwick. Ex. 

.Willes. 0. P. 

.Wilmot’s Notes. IT. B. 

.Wilson. Oh. 

Wilson. Ex. 

3Yilson. K. B. 

.Williams’ Saimders. K. B. 


W. B1 

W. Jones . . 
W. Kelynge 

W. E 

W. W. & D. 
W. W. & II. 

West 

Wightw 

Willes 

Wilmot .... 

Oh. . . 
Wils. Ex. .. 
Wils. K. B. 
Wms. Saund, 


Younge and Colly er. 
, Younge and Colly er. 
Younge and Jervis. 
.Yelverton. Iv. B. 
.Younge. Ex. Eq. 


Y. & 0 

Y. & 0. 0. 0. 

Y. & J 

Yelv 

Younge . . . . 





ENGLISH CASE LAW 


6. Executon, Admlrmtmtors^ iJevhees, Lega^ 
tees, and Heirs, 47» 

7. Solicitor and Client, 56. 

8. Persons in Prison, 59. 

9. Persons heyond Seas, 60. 

10. Married Women, 62. 

11. Poor Law Guardians, 64. 

12. Priiicipal and Agent, 64. 

13. Infants, 65. 

I. COSSTEUCTIOK AND EFFECT OF STATUTES, 1 

iV. Special Limitations with eegaed to 

II. Co.p™«.0, op 0, i™™. i S JS:®. 

VI. Application of Statutes in Faeti- 
cuLAB Proceedings. 

1. In Bgalty, 75. 

2. In JBanltruptey and Windlng-nj) of Com- 
gjanies, 77. 

3. In Adniinlstration Actions, 81. 

Acts 4 ^ Proceedings against Solicitors, 84, 

5. In Proceedings to enforce Lien, 84. 

6. 1% Informations hj Attorney- General, 


LIMITATIONS (STATUTES 
OF). 

[By a. H. BITTLESTON.] 

A. ACTIONS OIT SIMPIaE CONTBAOT, 
AOTIOHS OF TOBT, AKD OTHER 
PERSONAL ACTIONS AND PRO- 
CEEDING'S. 


Time when Statute hegins to ran. 
a. In Actions on Bills and Notes, 5. 
h. In Actions on Contracts of Indemnity 
or Guarantee, 9. 

c. In Actions on {Solicitors’ Bills, 11. 

d. In Trover, 13. 

e. In Detinue, 13. 

/. In Actions on the Case for 

causing Damage, 14. 
g. In Actions for Negligence, 16. 

%. In Actions for Libel and Slander, 

i. 1.11 Actions for False Imprisonment, | 7 . In Onnuiml Iroaeeuttnns, 85. 

8. In Petitions if IUghi, So. 

9. 1)1 Actiom on ^lercdmnts’ Accounts, 85. 

10. In Claims for Interest, 87. 

'im. In Claims if Set-Off, 87. 

1^^ In Actions for Penalties, 88. 

In Proceedings in Lunacy, 88. 

14. In Actions on Foreign ludgments, 80. 

VII. Matters in Avoidance of the 

Aclmomledg meM. 
a. What amounts to, 89. 

. h. . Conditional, 109. 

Proof of, 113. 

e. By and to Whom Made, 116, 


l\ In Actions for Waste, 17. 

L 111 Other Cases, 18. 

2. Time during which Statute runs, 25. 

3, IMhcn Statute ceases to run, 26. 

III. Places where Statutes applicable, 


IV. Application op Statutes to Parti 
ciJLAB Persons. 

1. Crown, 39. 

2. Corjyorations, 39. 

3. Trustee and Cestui que Trust, 40, 

4. Master and Sermnt, 46. 

5. Partners, 46. 

‘,yoL. IX.' 



LIMITATIONS (STATUTES OF) 


TBACT, actions OF xuivx, 

Its to, 125. . 'OTHER 

Agents, KepreseDitatives, ACTIONS AND PROCEED- 

■ 

n.,; 91 .Jne 1 e. 16, s. 5, artUiM of tiooinoir,^ 
and'^on the cam (tdher than xlamhrf HoUom of 
deU oil Untliiuj, or oontmot without jpceiidtij. or 
for rent arre,ir,<m‘t» he hrou//ht , 

after the cimue. of aethm. JiiJ 6 A 1 
/l2 n 3, (u:thm-i of debt on an award iwhi 

mhmhulon h not hi/ -i';!’ T'^vf 

fnen, or an eneajie, or money hwwd 
alsoto he. hroia/ht within mr i/earn. hij il m 
If) ? H avtwn)^ of (hs}t(iulf, hottoi'y, oviuohjof. 

ijear^; and action,^ on the nue for irord,s wdliin 
tico years. 


I. GOKSTEUCTIO-N OF THE J^^ATUTES ANl) DU^- 

ject-Mattbi^s to which they aptly, 148. 
n. Application op the Statutes to Pab- 

;'::j^;'(ATICU;|iABt(PEBSONS.'^ 

1, handlord a.nd Tenant, 

a,, aenerally, 152, 

1). Lessees for Lives, 15;>. 

/:?. Lessees for Years, 156, 

(I, Y'caiij^ Tenai.its, IGL 

, 4!?. Tenaiifs at 162. 

2. Mnt TenanU amd XenmiU hi Copnmi, | 


1 CONSTBUOTIOX AND EFFECT OF 
BTxYrUTES. 

See also post, B, I., col. 148. 

Barring of Bemedy, not BigLt.]— lii aciious 
for debts, the statute 

the debt. Higgins v. 2 B. ^ Ad. 418 , 4 

L. J. (O.S.) K. B. 262. }UnnJord y. r 

1 Ld. Kaym. 282. Spears y. JlaHlg , 8 E^i). 

Where a foreisfii statute of liini tat ions requires 
procL^diugs to be taken within 
than that 'proscribed by the English statute, but 
like the English statute does not affect causes ot 
action, but only the remedy in respect ot Ihem, 
a foreign iudgment (.leclaring that a claim is 
barred 1)v tho^local statute of limitations is no 
bar to an action in this country for that, same 


3. Tenants for Life, 167, j 

4. Tenants in Tail^ 170. 

5. Remaindermen^ 174, 

6. llecer si oners. 178. 

7. Trustee and Cestui que Trusf 180. 

8. Prinelpul and. Agents 204. 

9. Mortgagor and Mortgagee, 206. 

10. Vendor and Purchaser, 228. 

11. Executors, Administrators, Betisees, 

Legatees a?id Heirs, 232. 

12. Persons claiming under Lands Clauses 

and other Acts, 243. 

13. Per.mns under JDisahllities, 243. 

14. Croion, 248. 


III. Possession. 

1. Generally, 249. 

2. Consecutive, 2.>6. 

3. Adverse, 257. 

4. Hisconthuiance of, 267 


lY. Entby. 

1. Right of, 260. 

2. Effect of, 270. 

Y. Ckabgbs on Land, 273, 

YL ACKNOWLEBUMENT, 282. 

YII. Copyhold Land, 300. 

' YIIXv Ecclesiastical , ' And , Ohaeitable 
Pbopebty, 304. ^ 

IXi OONOEALEB FeAUB, 306. . ^ ‘ , 

' ' X , ^'UBOMENT "AND SPECIALTY DEBTS, 31 L 

XI. Ibbeabs op Pint and. Intent, ^ 322. 
^ , XXL PbEABINiS AND, tEOC»'UBE, 331^ ' ' 





)F ) — Construction and Effect of. 6 

Where a note was payable after sight, with 
interest thereon, and the interest was duly paid 
for several years : — Held, that the note must be 
taken to have been acted upon, according to its- 
form and tenor, and, therefore, that the present- 
ment for sight must have been made before ihe 
interest was paid, and that the payment became 
due upon the note at the prescribed date after 
such presentment, and that the statute would 
begin to run from the time the payment so became 
due. 'PVai/ v, Bassett, 5 Hare, 55 ; 15 L. J., Ch. 1 ; 
10 Jur. 891. 


When Statute Pleaded, Onus of Proof on 
Plaintiff to shew the Debt not within It.] — See 
Wllhu v. Ileaman, eol. 147. 


“Actions upon the Case for Words,” What 
are.] — Sec Stf-umlers v. Bhvards, col. 17. 


On Conditions.] — A note was made more 

than six years ago, and deposited with a banker, 
to be delivered to the payee on iiis producing a 
certain other note cancelled ; the cause of action 
to the payee on the first note accrues on receiving 
it from the banker, and is not- barred by the lapse 
of ■ six years from the date. Savage v. Aldren^ 
2 Stark. 232 ; 19 E. E. 707. 


11. COMPUTATION OF PEElOl) OF 
LIMITATION. 


1. Time when Statute begins to Run. 


a. In Actions on Bills and NTotes. 

Promissory Note— Payable “on Bemand.”] — 
A promissory note payable on demand is payable 
immediately, and the Statute of Limitations runs 
from the date of the note, and not from the time 
of demand. Christ te Y. Foitsiviek, 1 Belw. N. P. 
136, 361. 

So, a note, payable on demand, with lawful 
interest, is payable immediately, and therefore 
the statute 3’uns from the date of the note. 
Ko'rtoa v. Ellani, 2 M. & W. 461 ; M. & H. 69 ; 
6 L, J., Ex. 121 ; 1 Jur. 433. 

^ ‘ Two Years after Bemand.”] — But w’^here 

a note is made payable “ two years after demand,” 
the statute does not begin to run until the two 
years after the demand have elapsed. Thorpe v. 
Coomhe, 8 D. & E. 347 ; R. & M. 388 ; 29 E, R. 
485. 


Palling Bue on Sunday — Mercantile 

Usage — Ord, BXIV. r. 3.] — The plaintiff in 
the action sued on a promissory note at three 
months, dated the 11th March, 1874; the note 
was therefore prima facie due on the 14th June 
of "the same year. The 14th of June was a 
Sunday. The writ in the action bore date 14th 
June, 1880, which was a Monday. It was con- 
tended that the right of action was barred by 
the Statute of Limitations : — Held, that the 
action was barred, as the mercantile usage in 
the matter of days of grace had the effect of 
law, and that Ord. LXt V. r. 3, did not extend 
the time fixed by the Statute of Limitations. 
Jlorns V. Mlchards, 45 L. T. 210; 46 J. P. 


“Three Months after Bemand.”] — In 

May, 1857, J. E. gave to E. E. a promissory note 
for payment of 150/. three months after demand, 
no interest being reserved. J. E. died in 1869, 
and R, E. in 1878. The note was in E. B.’s pos- 
session at his death, and he had indorsed upon it 
receipts in November, 1857, and August, 1858, 
each for.Ualf a year's interest. It appeared that 
no other interest had evci- been paid. J. ll.’s 
estate being administered by the court, E. E.’s 
executor claimed to prove on the promissory 
note : — Held, on appeal, that the admissions 
by the payee of the payment of interest were 
evidence of a demand having been made in 1857 
so as to make the 150/. immediately payable, 
and that the Btatutc of Limitations - was a bar 
to the claim, livtherford, Li re, Broum v. 
Rutherford, 49 L. J., Ch. 6.54 ; 14 Ch. D. 687 ; 
43 L. T. 105 ; 28 W. E. 802— C. A. 

Semble, that apart from the Statute of Limita- 
tions the claim ought to have been rejected as 
a stale demaml. Ih. 


On Note given as Security for Banking 
Account.] — See Kavtland v. Jukes, col. 9. 

Against Bight of Party to Note as against 


days' grace allowed by the custom of merchants 
is allowable on bills drawn and payable in 
Scotland. The limitation of an action on such 
a bill, therefore, only begins to run from the 
third or last dav of grace. Ferguson v. Douglas,. 

6 Bro. P. 0, 27i 

Payable at Future Period.] — Where a 

bill of exchange is drawn payable at a certain' 
future period, for the amount of a sum of money 
lent bv the payee to the drawer at the time of 
drawing the bill, the payee may recover the 
money,, although six years have elapsed since 
the time when the loan was advanced ; liie 
statute beginning to operate only from the time 
when the money was to be repaid, l.e. when the 
biE became due. WiUershei in v. Carlisle ( Cknm-^ 

1 S. Bl. 63L. 

■ — Non-Acceptance.] — A holder of a bill of 

exchange, on , non-acceptance, and protest, and 
notice' the'reoh; has an immediate right of action 
against %e djawer^.anM. does not aequip a fresh, 
^ right of action' on .the nonpayment of the bill 
when :;dubi , and'', the - statute, therefore, runs 
‘kgainst hini’irom-vthe 'former, and not from the 


i s 5*iYe Years after Bate.”] — A promissory 

note given by a defendant to the plaintiff, pay- 
able live years after date, for value received, is 
evidence of an account stated, against which the ' 
statute does not commence running until the 
maturity of the note. Fryer v. Iloe, 12 0. B. 437. 

- — “After Sight.”] — The statute is no bar 
to an action on a note payable after sight, unless 
a presentation for payment six years before the 


action is proved. Mohnes v. Kerrison, 2 Taunt, 
323 ; LI B.1L 594.; ■’ ■ 
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latter period. WhMead v. Walker, 9 M. & W, 
11 L. J., Ex. 1G8. ' 

Blank Bill.]-— A detodaiit, in 1840, gave 

A for value his acceptance in blank on a 5«s% 
stamp. A., in 1852, filled in his own name as 
drawer for 200Z., at five months. The defendant 
being sued on the bill by an innocent indorsee 
for value, pleaded the statute Held, that the 
statute ran from the time the bill became due as 
filled up, and not from the time it would have 
become due if completed when it was accepted | 
in blank, and that the plaintiff was entitled to 
recover, Montar/ue v. Perhim, 22 L. J., 0. F. 
187 ; 17 Jur. 557 ; 1 W. K. 437. 

Bishonour of.]~K. being indebted to 

the plaintifl: and to the defendant, and also to a 
banking company, it was agreed betw'een all the 
parties that, to secure K.’s debt to the company, 
the defendant should draw upon_K. three bills of 
exchange, payable to the plaintiff, and that the 
plaintiff should indorse them to, the company. 
The bills became due in 1843, and were dis- 
honoured. In 1847 the company sued the plain- 
tiff on the bills, and the plaintiff, in 1851, paid 
the amount -.—Held, that the plaintiff was barred 
by the statute from suing the defendant as 
drawer. Webster v. IQrli, 17 Q, B. 944 ; 21 L. J., 
Q, B. 159 ; IG Jnr. 247. 


Presentment and Bishonour of — Belay.] 

— B. -was possessed of considerable funds in- 
vested in consols. In consequence of doubts 
having arisen as to whether B. was married 
or not, her bankers refused to receive and 
pay the dividends on those funds to her until 
they were satisfied of the fact of her not being 
married. In August, 1872, in order to raise 
money, B., who was living in France, drew a | 
document purporting to be a bill of exchange, | 
payable on demand, for 7,OOOZ, in the Bank of 
England “on account of the dividends and 
interest due on the capital and dividends regis- 
tered in the books of” the Bank of England. 
B. had no account with the bank. The document 
was in April, 1873, indorsed to G., with wdiom 
B. was living, and by him was indorsed in 
August, 1876," to the claimant. These indorse- 
ments purported to be for value, and the claim- 
ant, who was not cross-examined, deposed that j 
the indorsement to him liad been made to 
guarantee the payment of loans and advances 
made by him. B. died intestate in France in 
1878. On the 2nd February, 1884, the document 
was presented on behalf of the claimant to the 
Bank of England, and on ])ayment being refuse<l 
it was duly protested. A claim in respect of the 
amount clue under the document was made upon 
B.’s estate, whicli was being administered by the 
oourt : — Held, that the claim was not barred by 
the Statute of Limitations, as the time only 
began to run from the presentment and dis- 
honour, but that G. had ’no right, to deal with 
the bill, and that the lapse of ' time; between the 
indorsement to G, and that to the claimant, and 
before presentment, and other circumstances of ! 
suspicion, ' were such us -to affect the , claimant . 
with the equities between B. and G., and to 
disentitle him to receive payment.' ■ JJoyse, 

' 'M re, Or often OmfUn, 5.6 Oh»l35; 33 

Oh. B, 612 ; t: 391 - ,06 W, KM7. 

Jtetipn against 'Administrate of Accep*^ 
"',_Jo:r.]-rWl^re the billi>rayedam.t,wonhtvpn foot ! 


of two bills of exchange, aecepl ed by A., deceased, 
and due and unpaid at tlietinie of his<leaih ; and 
of the costs and ex})enses incurred by the ])lairjtilf 
as administrator of A. down to the time when 
the grant of administration was revoketl ; and^ 
that'the amount of the bills due loathe ])]aintiff 
as a creditor of A., and of the }>lain,Tiff s ex|>enses 
as administrator, might be paid onr of A.'s 
personal estate. It appeared that A. ha<l no 
real estate. The expenses, &c., consisted nearly 
altogether of the plaintiff’s costs in a cause 
instituted by him as administrator in 1838, for 
discovery of assets, wliich, after issue joined and 
publication passed, was fi-nstrate<l by the present 
defendants, who were also defendants in that 
cause, and who, being A.’s next of kin, ant.!, in 
possession of bis assets, for the i)urpose of 
ing a decree, lodged in the Prerogative (.^Turt 
the will of A., which they had^ pi-cviously sup- 
pressed, and procured a revocation^ of the grant 
of administration to the plaintiff, ami a new 
grant to themselves cum testaineiito annexo. 
Thev now pleaded the Statute of limitations as 
to the bills of exchange .HeM, that the plea 
should be allowed, as the plaintiff <lid not appear 
to have been under disability, and had not pro- 
ceeded for his demand within six years after the 
right of action accrued. Iloiolctt v, Ijauthvvt, 2 
Ir. Eq. H, 254. 

In case of Bill accepted after Beath of 

Payee, Time runs only after Letters of Adminis- 
• tration granted.] — See Murray v, /A India Vo,, 
1 col. 49. 


Action for not Accepting.]— The Statute 

of Limitations, in an action by drawer against 
dra\vee for not accepting, does not begin to run 
from the time of refusal to accept or pay tlie bill, 
but from the time when the plaintiff sustains 
! any damage from the breach of the implied 
promise to" indemnify him. Iluntlcy v, Sandn*- 
.ww, 1 C. k M. 489 : 3 Tyr. 4G9 ; 2 L. J., Ex. 204. 

On Contract to indemnify Accommo- 
dation Acceptor.] — 8ee Ileymdds w Doyle, <jol. 9. 

When Acceptor of Foreign Bill is here 

when Bill due, Time runs ftom then.]— See Don 
V. Lijipniami, col. 38. 

Undated Cheque.]— An un(late<l cheque was 
given by 0, B. to A. V. in March, 1878. and 
accepted by the latter in discharge of. a larger 
sum. C. B. went abroad in 'March, 1878, and 
died there in 1884. At the time of drawing tlm 
cheque 0, B, had not sufficient moneys at his 
bank to meet it, and %vas negotiating a kniu, 
which he expected shortly to complete, oul of 
which the cheque would be pai<L The loan was 
not completed. ' A. J. F. was informed of that 
fact. The cheque reriiained undated,^ and was 
never presented for payment. In 1885 A. d. F. 
commenced proceedings upon tlie chernie 
Held, that the Btatute of Limitations bari'ed the 
claim, as the six years began to rim when the 
■j letter was received stating 'that the loan wmuld 
, not be completed, and had long since elapsed. 

- Bctliell, In re, Bethell v. Detkell, 5G L. J., Cb. 
; 334; 34 Gin. I). 561; 66 L. T. 92; 35 W. IG 
i 330. 

, Lent in Fora of Cheque.]— The plain- 

• tiff, in pursuance of an agreement to lend money 
: to the defendant, sent him a ehequo on the 14th 



b. In Actions on Contracts of Indemnity 
or Gruarantee. 

Indemnity.] — right to sue upon a contract , 
of indemnity against the costs of an action is 
first vested, when the party to whom the indem- . 
nity is given pays the bill of costs, and not when 
it is delivered to him. and the statute therefore 
does not begin to run against his right of action 
until after such payment. Collinqe v, Ileywood^ 

1 P. &; D, 502 ; 9 A & 3L 633 ; 2 W. W. & PI. . 
107 ; 8 L. J., Q. B. 98. 

Upon a contract to indemnify an accommoda- 
tion acceptor, the statute begins to rim from the 
time at which the plaintifi: is damnified by actual 
payment, and not from the day when the bill 
became payable. Meynolcls v. Boyle, 2 >Scott 
(J5T.E.) 45 ; 1 Man. & G. 753 ; 1 Drink. 1 ; 4 Jur. 
992. 

A note being given by A. and a surety to a 
banker, and a contemporaneous memorandum of 
agreement, shewing the note to be given as 
security for the banking account to be kept by 
A. with the bank : — Held, that the statute did 
not run from the time when A. became indebted 
to the bank, but from the time when the balance 
was struck. JIartland y. 1 H. & C. 667 : 

3 Ph t't P\ 149 ; 32 L. J., Ex. 162 ; 9 Jur. (isr.S.) 
180 : 7 L. T. 792 ; 11 W. E. 519, 

When a parry is called upon to pay the debt 
of another, his remedy oyer against such other 
runs from the time of actual payment by him, 
and not from the time when he became merely 
liable to pay. Angroee y. Tl}}pett, 11 L. T. 
70S. 

Action by Brawer of Bill against Drawee 

for not accepting,] — See Hu nth y v. Sander son, 
col. 8. 

Debtor and Co-Debtor.] —As between co- 
debtors the Statute of Limitations commences to 
nupnot from the accrual of the joint debt to the 
creditor, but from the time when one of the 
co-debtors is damnified by being compelled to 
pay more than his just share of the common 
dci)t. Sect. 14 of the Mercantile Law Amencl- 
meiifc Act, 1856, is intended only to give protec- 
tion against the common creditor, and does not 
af!ec;t"the rights and liabilities of the co-con- 
tractors inter se, Wolmersluumn. v. SridlwJi 
(62 L. J., Ch. 773 ; [18931 2 Ck 514) approved. 

. Gardner y, Broo'he, [1897] 2 Ir. E. 6 — 0. A. , 

Sutety and Co-Surety.]— ’Plie Statute of] 

Limitations docs not begin to run as against a 
surety claiming contribution until his own 
liabifity is ascertained. Wohnershanisen v. (hd- 
liek, [1893] 2 Ch. 514 : 3 XL 610 : 68 L. T. 753, 
See also Itdhinson y. Jlarliih, col. 45. 

When Paid by Instalments,]— H.. and 

plaintifi and U, as his sureties, joined in making 


Guarantee.] — A., in consideration of B.A 

supplying 0, with goods, guaranteed to B. the 
payment of the price. B. having supplied C. 
with goods, and C. having neglected to pay the 
price, A, in consideration of B.’s extending to G. 
a periotl of two years and upwards for the 
liquidation of his debt, agreed to reserve to B. all 
right and claim which B, might then have against 
him, A., by virtue of the security ]>reyiously 
entered into on C.’s behalf, and to be bound by 
it, if, at the expiration of such period, B.’s 
demand should not have been fully discharged : 
— Held, that A.’s liability attached upon default 
made by C. after the expiration of two years an<l 
a few daj-s ; that B.’s right of action then- 
accrued ; kid that, therefore, the statute then 
began to run. IIoll v. JlaiUey, 4 & M. 515 ; 

2 A. & E. 758 ; 4 L. J., K. B. 126. 

Payment on Demand — Present Debt— Colla- 
teral Sum — Condition Precedent,] — Where there 
is a present debt and a promise to pay on demand, 
the demand is not considered to be a condition 
precedent to the bringing of an action. Secus, 
where there is a promise to pay a collateral sum 
on demand. Birhs v. Triypet (1 Wins. Saund. 
32) followed. Bi*ow)Cs Bstate, In re, Bromn y. 
Brown, 62 L. J., Ch. 695 ; [1893] 2 Oh. 300 ; 3 E. 
463 ; 69 L. T. 12 : 41 W. E. 440'. 

In 1816 G. shipped goods on board a vessel, 
chartered by him for Calcutta, anti B. & Co. made 
advances to enable him to <lo so, under an 
arrangement that the goods should be transmitted 
to the agents at Calcutta of B. & Co., who were 
to dispose of the outward cargo there, and send 
the proceeds in goods oj: bills to B. & Co. in 
London, who \vere to reimburse themselves their 
charges and hold the balance at the disposal of 
G. "in Kovember, 1817, G, being in difficulties, 
and indebted to the defendants in 850L, they and 
G. applied to B. & Co. to pay ofi this debt by a 
furthei' advance to G. on his consignment, and 
the defendants gave B. & Co. the following 
g\iarantec *. — ‘‘ Messrs, B. & Co., you having 
expressed’ some doubts 'of the .pro})riety of 
paying G.’s draft on you for S50L, in our favour, 
-we hereby 'engage, if you will pay us the same, 
that we. will reimburse you the amount on 
in ' the event ■ of .your 


demand, with, interest, 
finding it necessary to call upon us to tlo so, 
either- from the state of G.’s pending account 
with yott’ or from any- other circumstances.”’ 
B, St Co. therefore accepted and paid a bill for 
850i, "drawn by G. on them in favour of the 


12 
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aefendants. TUc Tcssel rctmuea ta- England the demand which is for Imsiucss done 
with a cargo in April, 1818, when 0., the owner, six ycai-s before the cmiiracnowuent o 
fG. Iiaviiia' lieconie bankrupt), gave BOtice to the by the attorney lor business tlone i 
East India Company (in whose docks she lay) which was not broughr. to a tenni 
not to deliver any part of the cargo without his within six years oi ihe couimencen 
anthority; they ‘thereupon sold the'ca-rgo and M - C, .k 

paid the owner’s demand for freight, W in Tyr. 4.4o ; ;4 L. J., Ex L i. 
consequence of confiicting claims from G/s Where ensts are ineinTcHl in a sinr, 
assignees and from B.& Co., filed an interpleader does not begin to rim against the ei 
bill, and paid the balance of the proceeds into until the snit i.*^ terminated. J/n 
court. Ih’oceedings at law and equity were lutlliuep^ 2 0. d. /Ob. 
continued betweeirall the parties, under legal 

advice, up to 1837, when the result was, that Effect of Appeal.]— Two a' 

B. & Co. were obliged to pay C.’s costs. In 1838, partnership having been retained tc 
B. k> Go. demanded of the defendants the 850/, action, it was decided in favour of tlu 
due by the guarantee, with interest, and their which the plaintiffs appcaletl. 


tained upon which the defendant’s legal liability 
deiiended, .and therefore it was a bar to the 
.action. (Mr hi v. 8 M. & W. 680; 11 

L. J., Ex. 33. 

Construction— Mortgage Deht.]— -In January, 
1881, A. executed a mortgage to secure an 
advance of 2,000/. and interest which contained 
the usual covenants for payment of the principal 
and interest. On 9th May, 1882, B. executed a 
<iocnmenl in which he was expressed to “guaran- 
tee” to the mortgagee “ repayment of the sum of 
2,000/. and interest for the same.” A, paid off* 
600/. of the mortgage debt and also the interest 
down to July, 1891. The mortgagee in October, 

1891, called upon B. to pay the balance remain- 
ing due with interest under his guarantee, and 
upon his refusal to do so the mortgagee in May, 

1892, brought an action against him to recover 
the same ; — Held, iqion the construction of the 
document of 9th May, 1882, that B. made liirii- 
self answerable for the repa3nnent of the 2,000/, 
and interest in accordance with the terms of the 
mortgage; that as the niortgngee did not bind 
himself not to sue A„ he must he treated as having 
agreed to abstain from suing for a reasonable 
time ; that such time expired long before the 
commencement of six years before the, action 
was brought, and that therefore the mortgagee’s 
claim against B. was banned by the Statute of 
BiimtatioiivS (21 Jac. 1, c. 10). Hentm v. J^aih 
dimi, 3 B. 450 ; 68 L. T\ 405. 


Case never Concluded.]— A solicitor was re- 
tained in a chancery suit in which his client was 
a defendant, and an order was made tliar a sup- 
plemental bill should be filed, to make the next 
of kin parties to the suit ; no decree was ever 
made, nor was there any further step taken in 
the suit. Upwards of ten years after this order 
had been made the solicitor’s client died : — Held, 
in an action by the solicitor, against the repre- 
sentative of the client for his bill of costs up to 
tlie time when the order was made, that the debt 
was not barred by the statute. >1 kitchen 4 v. 
Lord, 7 Ex. 691 ; 21 L. J., Ex. 239. 

Additiouof Item within Six Years.] — A proctor 
sued for the amount of liis bill, which was chiefly 
for work done in prosecuting an appeal to judg- 
ment : after the judgmeiit a communication had 
been made by the arlverse part^' to the |>roctor, 
and attended to by him, respecting the costs, and 
an item in respect of this transaction was added 
to his bill. Ko previous ]iart of the demand 
accrued within six years : — Hehl, that the latter 
item <lid not take the rest out of the statute. 
Itotkery v. Mtnuiiny^. 1 B. A Ad. 15 ; 8 L. J. 
(O.S.) K. B. 386. 

A. employed an attorney in procuring luni 
monc}" to pay off a morigage. In an action 
against A. f(jr the bill of costs, it appearetl by 
items in the bill that the attorney ha<l made 
applications in several qimrters for this purpose, 
but without success, after wliich he wrote to A. 
informing him what he had dune and .requesting 
to know his wishes. This item Ixireolate more 
than six years before ju.-tiim. The ne.xt, dated 
within six years, was, “Bail I the postage of your 
answer.” By subsequent items ir, appeared that 
further endeavours were made by the attorney to 
raise the money. Ultimately it was obtaiiiet.!:— 
Held, that the transaction was not one in which 
the attorney’s employment was continuous, and 
that the latter items did not draw after tliem the 
previous ones, so as to take these out of the 
statute. v. Broudley, 9 Q, B. 744 ; 16 

L. J,, Q. B. 72 ; 11 Jur. 264. 


c» In Actions on Solicitors’ Bills. 

Erom Completion of Work.] — Tbe cause of 
action in respect of ' work done by a solicitor 
arises upon the completion of the work, and not at 
the expiration of one month from the delivery of 
a bill of costs, and therefore the Statute- of 
Limitations runs from the completion of the 
work. Oidhnni v, CoUedyc, 66 L. «3 Qr B. 462 ; 
[1897] 1 Q. B. 702 ; 76 L. T. 608 ; 46 W. B. 488' 
— o.A. ' ■ - ' ; . ' ■ 


Conduct of Case— Items prior to Six Years.]— 

Ifliere client employs an attorney conduct 
A suit) |t;i$ an ep-tire contract qn%ei suit; 

p . torminatihU) and ’,deterininabte only on 
‘rwqMble notice 4 And 

stgtntc ‘is ilo bat p ihAt .part of 


Erom last 'Item in.Mly .wkerS . Imployment 
Cpntiauousjt— 3eo Mdym v. col 4, 
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of the demand and refusal, and not from that of 
d. In Trover. the sale, inasmuch as the plaintiffs, in such a 

aeofCoaversioa.!— Thestixtuteisabar case, thoxtgh entitleel H they had discoyorod tbe 
II of tTovev commcuoed more than six »ale to sue immediately tor a ooiiTersion ot the 
■ the eoiiveiNion thoiio-h the plaintiff goods, were also entitled to elect to site upon the 
ait 'h Sreaoii of the bailee’s duty in the ordinary course 

dcfemlant not liaving committed any by the refusal ’i. 

™> SI'2! lA S '1, ' 

^e^rownioii v ChiindUsf Title deeds of the plaintiffs were framluleutly 
%. And see Comjdon y. tkunMu.s, aepositod by a third pei'son, 

fLr. miw from fhe time of con- without their knowledge, with, the defendant in 

piiy. 

the Statute of Limitations :-Held, that until 


iemanded the Where Cause of Action is 
Wdant. and, resnltiog Damage, Time luni 
n- conversion, See Whltelm^ v. £elUy:e«, 
he Statute of iiiuitow, coL 6b. 

LcriiTuntU Subsidence of Soil_ due 1 
the lease, and owner of housp standing on 
,s therefore no rounded by the lands ot B., 
"nnfu (L. It. G owner of mines running mid. 
Ddl (k) 1,1. J.. persons. ■ He works 

L. 1\ GGB * 39 a manner (without actual i. 



LIMITATIONS (STATUTES OF)-Computat, 

in 1882 , clown of the tei’ior : 
further, the colliery by the 
was not ultra vires, 
riocl of live years 
authority to sell, and 
under at the 1 


compensation, ihcy worKcanu 
a further subsidence took piac< 
jinurv. There would have bee 
sistence if an adjoining owner 
his coal, or if the lessees L,... 
under the respondent’s lam I . 
burn dissenting), ^ that ^the _ 

of the tu.l'LUCl C... 1^4. 

th&Wenceoccun-ed,ai^ 

could maiutaiu an action for tlie n mi j 

caused, althotigh more than sis yeai s 1 
since the last wording by the lessees. 

WUlmnui (10 Ex. 259), and JJao}tliouse\. 
rS H L. Cas. 503 *, supra), discussecl. . . 
rffliiiu- (3 Q. B. B. 389), orerraM. jy 

Colliery Co. Y. Jlitadl, m L J-iyy p •'hs_ Held, also, that there being no 

App. Gas. 127 ; 64 L. T 882 ; f' of the plaintifls in not disc 

H. L. (E.) Afcming 32 ^ • E- earlier period, the stat 

■ .Sec Spoors. Gmii, col. 231. n-om the time of s 

Subsidence of Houses through Excavations jj. 
for Sewer.]-Where a local Board, in urrongfully ti 

a street for a sower, sets up a giad < • . " Traudulent Conoealmeut to Plea 

Health Act,lS75, till within six months Illegal Abstraction of Water— 

damage for which it is brought occurring, not though Cause of luju 

from the completion of the wort —Sec BUilwmore v. Glamoniam 

Authority, 37 AV. E. 544. See of Sale iu Aotac 

Llowl V. Wiy'xey, ooB 08. Distress.]— See Jenkim 

jjivifif s. n j, njidFrasi^r y. btu 

From Time of Wall falling, not from T^me 

of Its being undermined.]— See Boierfx v.Jituif, t s -hrr 

col 07 Company obtaining Xand by 

. tion Continuance of Damage 

Fresh Damage.]— When the = from Taking of Land.]- Sec Oo 

wrongful act causes ‘iauiage, d coiistit ^.q 1_ 

a new cause of action . A canal company m l 8bb 
•KTOMofullv obstructed a stream flowing by the ^ 

pMntifi’s lands and continued the obstruction g. m Actions for Ne^ 

down to 1873, when it caused the “i’ Against Solicitors.] — Trus 

lan,is:— Held, that the continuance of the uiong- ^.o new tnistcesin 

ful obstiuctiou in 1 873 was a frrah cause tor action (.inpioyed in tlie transai 

in that year, and therefore the fetatiite of Turn t notiees necessary to pe 

tions began to run froiu the time ot damage ,11 . „„i in April 1, 

1873, TJernj v. Grand Carnal Co., ii. h. o o. u. the property obtai 

194— Sx. Ch. the iTUstecs hv giving notice 

.4. n^^.nw.r^.l-GuestJons having Held, that there, was no comi^ie 


jve been no further sub' 
owner had not .worked per 
had left enough support, ant 
•Held (Lord Black- were 
- of action in with 

furthmVsubsidenoodidnotarfee thc^^| 

rydherehy;'; : -r 

had passed 174. 
MekUnY. H< 
'* Boiiomi oper 
V. plan 



itived by proot that 1 . jn other Cases, 

ircliased from the 

Dy his agent within soott as there was in England a Plaintiff 

Ilarmer, capable of Suing.]— See Rhodes y. Siuetluiest, 
20; 14 Jur. 110 . ' coL 2o ; Smith v. IJill; Townsend v. Reneon; 

oeci of other libels, Douglas v. Forrest; Ferr/usstm v. Fyfe, col. 48 ; 
‘aintiff the libellous and Le Veux* v. BerMetj, col. 61. Rut see now 
lOtint, which was set 1^ ^ 20 Vict» c. 97, s. 10, and FavdoY, Rlngltum ^ 
11 each count. The coL 60. 

Munr'The'stitate ^ He comes to 

ese counts as relatetl j England.]-&ee Pm-<lo x. Pou/hm, col. bO. 

nt Held, that the i Action on Special Contract for Payment of 
se couiit>s also. Ib. ' 1033 , t money to a building society 

_ , . . , . , , upon the terms, in writing, that the sum lent 

woi-ds spoken that pg repayable after the lender had given 

I damage, the period intention to withdraw it, and that 

and runs from, the money would be paid out by the society, 
the^ c^se or words g^cept on production, by the lender personally 
t a subsequent ioss, some one with his written, authority, of a 

SIX years, ana runs pass-book given to him when the loan was 
image, baumders v. Hehl, that the condition as to the pvo- 

duction of the book was a condition precedent 
to the liability of the society to repay the money, 

> Imprisonment. so that, until that condition had been complied 
, ,, with, the vStatute of Limitations did not begin 
e nnprisonmeut the mn. against the lender. Athinsonw Rradford 
o plamtifi may reply Society. .59 L. J., Q. B. 8 ti 0 ; 25 Q. B. D. 

duress. On-autry x. . gg tSO-0. A. 

Mortgage of Bonds.] — ^^Vhere on a loan 

Lthin Six Months of bonds are mortgaged by way of collateral security 
e Rassegy. Johnson; i repayment on a fixed day, and the mortgagee 
J/ard'if V. Rj/le, col. jg authorised in the event of the loan remaining 
unpaid after it becomes due to realise the securi- 
ties, an umlertaking in the same instrument by 
procuring Debtor’s mortgagor to pay any difference between tlie 

e opposed, not com- proceeds of the securities and the amount 

ftom Date of the ^ue does not create a new and indepciwlent 
Sympson, col. 59, obligation, so as to postpone the operation of the 
statute of Limitations until such realisation, but 
_ Wnetp the statute begins to run as from the date fixed 

for repayment of the loan. Jhllenry-, lu 
^Taste.]— If a tenant McDermott T. Rinjd, Barker, FU parte, 68 L. J.,. 
lape for cutting, but cin 74l ; [1894} 3 Ch. 290 ; 7 E. 527 : 71 L. T. 
.g, the act is tortious, 14 ^ ; 43 yf; B, 20— C. A. . , , 

dermau accrues, and ' ' « -..x 

begins to run imine- Against Administrator of Creditor. a 
^ m L. J., Gh. 918 ; creditor^ dies intestate on the day when a debt 
’ ' becomes payable id him, and there is no evidence 

utrix of a preceding to shew .whether ' he died before or after the 
lujeachable for waste, moment when the ■’debt became payable, the 
id waste by cutting Statute ,of , limitations does not run against his 



■Computation of Period 

vemblc by the dieth against 
JUair V. Bromletf, Har 
.105; 11 Jur. 115. Atlirmed, 
Ch. 405 ; 11 Jur. 517. 


and dying there, the statute begins to run only liable u 
from the time of probate or ^idmimstration being 
tahen out. Story v. Fry, 1 Y. & Coll. C. C. b05 ; 

1 1 L, J., Oh. 373 ; 6 Jur. 1029. , the ha 

A person, in satisfaction of a previous debt due 
from him, gnve his creditor a bill of exchange, htatute 
and before "the bill arrived at its maturity went the bai 
to India, whence he never returned. ^ As soon as 
circumstances would permit after his death m 2Jb , 
India his will was proved by his executors in 
Eneland, ami within six years after Ins death a Comi 
creditors bill was filed against the executors to pay 
Held, that the ]fiaintiff was not barred by the debtor 
Statute of Limitations, n, ' ' . . 

- Qmere, whether when a debtor dies abroad, promis 
- - ^ " - - suit has not accrued and , tl: 

not be instituted for menco 
tUe (hnriiifetotron'of 'his effects at. any time nm 
after probate of his will. J o. biooh, ^ 

ndebted on promissory notes, 75 L. " 
and died there. By his will 


and the cause of action or 
in his lifetime, a suit may 

Ihc aw.... i 

within six years : 

A testator, i: 

W wife Qxecatrix. She continued rrom jpromise xo --—j , 

to Sarin OeweT aunro^d the wiU there, not from Discovery that Security 

did not nrove the will in England, though an action for not laying out the ^ monc^ 

Se cceive I m^ey due^ her husband. No in an annuity on a good and sufhcien securfiv, 
frnmYst was nSd upon the debt from 1849 to which the ilefendant promised to do 
1850 but a writ of summons was issued in that the stature was a bar to 
Euo’iand and kept on foot till 1858. Upon a the promise of the defendant was the gist ot the 
biiUfiled’ for the administration of the personal action, although it was ^ 

estate of the testator Held, that the 19 & 20 period of si.v years from the tune it was dis 
Viet' c 97 s 12 was not retrospective ; that the covered that the security was iiiviihil, and he 
llA4lm.’Pno7done"ny act bhich made her Imew it to be so at the t J 
executrix in England : that there was no person granted. t. UoiiiikI, 1 lUooit, .)Ub , - 

whom the creditor couhl suet and, consecitiently, Br. lic B. /3. 

that the debt w^as not barred by the Statute of , t , . ..e 

Limitations v. Paftoww, 29 Beav. 295 ; From Discovery of Mistake j—In cases of 

9(1 L J Oh 48(i- 7 .Tur. (N.S.) 324 : 4 L. T. 78; mistake, the time of Ihiiitation. w'lneh, by ana ogj 
9 Wb’-w' ’ to that prescnbe.1 by the 21 .Jac. 1. c. l(i, is held 

■ to l>ar the remedy in courts of equity, begins to. 

From Discovery of Fraud.]— In cases of fraud, run from tlio time of *^9 

time runs in bar of relief from that period only mistake. JJnnMxnik v. - V. .L 0. .>b , 

at which the party injured became cognis.ant of G L. J., P.x. Eq. .44. 

4 'Uf rrom Time of Work done for Turnpike 

r/t * 7 ’ n m it' 714 . • » Tut 1015 Trustees, though no Euud then available for 

of framPtim'oPn bar the Payment’ 3-ByL tnn.pike act the tnistees were 

remedv will not begin to run till the party to pay first the expenses of obbuning tin .ut, 
acuuiixis a knowledge of the facts constituting and ne.xt the expcn.“Os of 9 ri‘ctmg toUiimsi*, 
the fniud. Bleunehamtty.JJoy, 2 Ball & B. and a builder who brought 
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claims. Jipns'uifjton l A partner with the defen<laut iu the uiulei- 
‘>0 Eq 197 : L. T. j taking died in 1854, having bequeathed a moiety 

I of his share to the paintiftV who-also became Ins 
executor Held, that the plaintiffs riglit to an 
account in - respect • of this share was barred by 
the Btatiite of Jjimitations, and that an acknow^- 
ledgment of the indebtedness to the concern 
given in 1857 to the defendant by a debtor upon 
~\^ — j the occasion of a compromise of the debt, did 
not call into existence any new interest wliicli 
[U-Gventod the statute from ruiining. 

Against Action for not accounting-Keces- 
85 ; sity of Bemand.] — As an action does not 
lie for not accounting till after a demand made 
of an account, the statute runs only from me 
time of a demand made. After a reasonable 
time has elapsed, a jury may presume that the 
consignor had made a demand, ami that the 
factor had accounted. And fourteen yea-rs wouh I 
be a sufficient time for such a presumptioiy 

action if not rebutted hy circumstances. ^ i()]}luiui v. 

f con- Jiraddioli. 1 Taunt. 572 ; 10 E. E. 010. 
ma*^es 

special Against Depositor with Bank.]— Money de- 
3 re the posited with a banker in the usual way by a* 
A., yet customer is money lent to the banker, with a 
id and superadded obligation, that it is to be paid when 
before called for ; and consequently, if not notiml tor 


had assets to meet their 
Station Act, In re, L. E. 

183 ; 23 W. E. 463. 

Against Debt for Work and Money lent, 
although Amount not adjusted.]— See yasli v. 
mu, col. 120. 

From Breach, not from Eefusal to perform, j- 

In an action on promises, the breach of a 
tract is the cause of action, and the statute 
from the time of the breach, and not fi'ou 
time of the refusal to perform the cont 
Ea>^t India (b. v, Paul, 7 Moore, P. 0. 

14 Jur. 253. 

From Breach, not from Damage.]— Where A. 
under a contract to deliver spring wheat 
had delivered winter wheat, and B. havni: 
sold the same as spring wheat, had in 
ipicnce been cc 
purchaser ; and 
of assumpsit aj 
tract, alleging 


I sucli account at tnc rate | _ Judgment for Debt on 

TToLl ibot the ritatiite of 1832 the defendant, m 

1 vanning mmi®liately on plaintifi, gave ^ ^ a"defeai,iico, 

be personally The | ^ ^ the debt as should be unpaid at 

5 s'ssiCwSS ?q“S:sa.S5:«. .. .« ; «. 

defendant was under no Tfiv#* Years but Brincipal to be due 

,„1 con,soqueutly that the 

n to I’ua until after the first Defalt]— Money wa-s aUvaucal 
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vheioby the boiTOwer agreed thm oauafof act“ 

“h'S?=;E\r.2 

„ ,Ar Jhould regularly pay if Sms S 

pr.,vTcle,a that, in case tlie against the plaintiffs uniil sneh 

" •” “? ’"T arr&s! <“ iz , ;r », * 

‘ sum and interest. 88 Oh. Ih 4ob , .)b L. i . j . 

'"'1 this agreement 

years after the defeiKlant had made U f f ’'f 

4fnit of interest, but less than six nuptial Debts. J — 1 nc bTaTui 

ment ot inteiesi:, p of runs in favour of a husband wl 

—Held, that antC'-nnptial debts of his wire ri 

[ Hemp V. Garland (•! such debts accrued against hei 
Q:Br519; Bupra) iollowcd ^ud ai— tuate ^ 

dVelio. A.^ %. U. .0 ;’ 54 J. 1’. 11..-C. A. 

Ap-ainst Action to recover Consideration for Against Action on Policy 

voidable Annuity — Statute only runs fcom j-angg — Barratry.] -If a oaptii 

Avoidance.]— Action to recover the consideration- ijaiTatronsly carrios her out ot 
money paid for an annuity in 1826, one of the .^-oyngo, and, procuring her to 
securities piven being a warrant of attorney on vice-admiralty court, selJs .lui 
wMoh iudement was entered up. The warrant purchaser, the statute us b 
3 iudgment were set aside in 1842 ; it did not ^he underwriter begin.s to 
appear on what grounds : — Held, that the statute, (\eiivory. Ilibhed r. Slurhn, 

inasmuch as theAnuuity might be vo» _ _ ^ 

and not void, was no bar, and would not 
to ruu until the annuity was avoided in • 

Ilufiqhis V. Coativs. H. & Si* 483 ; 5 Q. B. 482 , 18 
L. J., Q. B. 46 ; 8 Jur. 434, 

In an action to recover the consideration- 
money of a void annuity, when the annuity was j ^ Pavour 

granted more than six years before action, but - 
was treated ^ by the grantor as 
annuity w' ' ' 
quently avoi< 

statute did not begin to run 
had been avoided. Cowper v. 

Scott, 219 : 9 Bing. 748 ; 2 li. 

Upon a Sale on Credit.]— On a sale of 
on credit the .statute begins to ruiv 
of credit expired. ], 

B. & Ad. 431 ; U L- J- (o-s.) 1^- !>• 

In Favour of Ambassador.] — A writ of suin- 
mons in an action cannot be issued against, and, ^ 

therefore, the Statute of Limitations does not _ 

commence to run in favour of, the ambassadoi of ggj^ . X. H>4 

a foreign state whilst Ho is aocredited to this 

country or during such time after his recall as to facias.]— Where a jndgi 

reasonably occupied by li m ui wim uig ui rte , ,_Hold, that 

affairs of his embassy and leaving thocounti j. J j ^ rights, and the stati 

f;sr»tv,rrss,Lii.A'.; 

W* B. 545— C, A, . against Director 

in Action against Company for Eeotifloation Sok^ 

Of BegisterO-Bailway stock was registered m To. v. 

the names oi two persons, wlio wei^ executors General Lije .Umo mu < - 

and trustees of a will. One of them and a for Penalties for ob? 

transferrcxl the stock, forging thesignatiireof it j g, Obstruction -- 

other to the transfers, which were .registered bj ? ^ ^ Penalties.! — beii Memiet and Anm 

the railway company. On tjie; forgeries^ teng f r S, coL 75. 

dlBcovered by the other. executor, a BOW trustee Catmi ta.\. if. ■' * . 

■of the will was appointed in pW' pf the^&^w. Enbroaobment on Carriage Way— Trnautho- 

who theh left this country., ■ ■lhe,.two tmstees Bnildinsfs Ifon-Continuing OSbnoe — 11 & 

inSormed the company of: the forgeries, ^ami Bui W Un-Z Owii« V. 

a^ied to'be,registei« Ail hmers'rf,the; stock. 18 W- “ifj,;’ col, 60^ i 

T¥8 company refused to comply Mth file appli- col. (>.> ,, and Muy v. 

jjation, and' the Wo - Estraordinary Expenses under Highways and: 


under an agreement w 
to pay interest regi - 
quarterly payments, 
call in the principal sum 
the iionwer 
provi 

twenty-one days, .. ^ ^ 

lender to call in the principal 
The lender sued the boiTOwer on 
more than six yean 
default in payn*^.* 

. years : from the ex^, , , . ... . , 

years mentioned in the agreement 
the claim was barred. 


Contingencies. —The ul 

in a case of contingency nms from the 

the contingency happens. lenGm 

W. Bl. 354 ; 3 Burr. 1278. 

Hot in Pavour of Devisee of Estate, .^Barged 
, Salary of Schoolmaster to be appointed by 

s,. a subsisting J^^igee, until Appointment.]— When testator^ 

■ithii: that period, ^Btagh "ub^ pi, will, in I812,(i.evise<l a rent-c^iarge ^ 

kled at his instance Held, that the pchoolmastor to he appointed b> rln. ownti 

until the annuity of the estat e upon whielnt ^ Uh 

" ’ & charged. >\> schoolmaster was ever appiunteil . 

pield. that the Statute of Thmitatiouscouhl not 

, commence to run until the appumUnem ot a 

. Solmaster. v.P.r.sr,2 Dr.cS.\\ar.O.. 

/lelp.i V. IVhiteMtvm, 2 . Compeusatlou in case of ElectiOB.]— 

8- » , ^ to compensation. 

nsatiou to be in tlie nature 
lebt, the Statute of Limi- 
in to run against it. when 
made. Spread v. Mor<jar, 
6]SM1.269. 
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fi 43 s nJ--^QQFool his haying once retmmed after the cause of actioii 

MmiUol. 66. nowW&ZO Viot. c. 9 / , s. 10. 

ir adding Part of private Close to Higli- If Statute l)egins to run, Incapacities do not 

ute runs as soon as complete Separa- aifect It,] — See Maffdy y. Mpfn, col. 210 ;Crooa- 
f oW-n frnTu -R-esidue— 13 Geo. 3, ,ni y, SherratL col i md Nevarre y. Mutton, 


is aMe.]— See Ilammoml v. Smith, col. 109. 

Covenant in Settlement to transfer Stock to 
Trustees-^Statute begins to run against Debt 
from Execution of Settlement.]--See Sjftohernell 
Y. .Hofliam, col. 199. 

Against Mortgagee of Eeversion only after It 
has fallen into Possession,]— See In re, 

col. 222. 

Against Charge by Local Board on, Premises 
in respect of Paving Expenses from Time of 
Completion of Work.]— Bee local Board 

Y. dlonarch Invedment Bmlding Society, col. -SO. 


3. When Statute Ceases to Bun. 

Ifot on Demand, or Assertion or Notice of 
Claim,]— Mere demand, without process or ac- 
knowledgment, not sufficient against Btatute ot 
Limitations. Ilodle v. Ilealy, 1 Yes. <Sc B. ^>40 ; 
Madd. 181 ; 22 E. B. 270. ^ ^ . 

The continual assertion of a claim, uiiacconi- 
inv act to give effect to it, will not 
alright which would otherwise be 
" JSd‘mm(ho'n, 8 De Gr. M. & U. 


2. Time dubincs- which Statute Buns, i 
Subseq^uent Disability.]— When the statute 
noe beirhis to run, it 

ithstaiulhig any subsequent disabilit5-^_a<rtc;ci< 

f , Vl'j » 14 iv* iv. b/o j M. r., 

Jones, 4 Term Bep. 300 ; Doe 

, 4 Term Bep. 306, 11. (b). 

he time untler 3 Jac. 1, c. lb, 
of . the; 
he^c^'dri^ 


once begins to run, it 
dh-,™ ^ 

V, JJutfon, 4 Taunt. 8Lb 
1)00 d. Bvroiire v. T 
<L GrUf(js y. Shane, 4 Tei 
ill computing the tux 
s 17, it is not necessary 

. i ™ b„ .V .uib Httot t >= ««. 1^™ 

there is in existence m LngiaiRi 

• and having once 
...... V interruption to the 

from causes beyond his 
llhodes y. Smethurst, 4 
H. 237 ; 7 L. J., Ex. 2^ ; 
Affirracd in error, 6 M. & W. 351 ; 

4 Jur. 702— Ex. Oh. 

„ 03 begun to run against a clebt 
iStime, it <loes not. afterv 
luring the period which may elapse | 
death and the time at wdnch .a 
■eseniatiye to him is constituted, 
efeldt, 3 Myh & 0. 499 ; 8 L. J., 
SA\,Ifoidet Y, Lambert, 

who has been abroad returns, 

mn,^ 

will give him no priyilege, for that was gon y 


keep alive 
precluded. Glegg y. 

ygj . 

Notice by a creditor of his claim in ans]ym to , 
advertisement by an executor under 22 & 23 \ ict. 
c 35 s. 29, does not prevent the btatute ot 
Limitations from running. Iii re 

Warhro'ton T. o9 L. J., Cb. lOJ ; 43 

Ch. D. 39 ; 61 L. T. 609. ^ 

A testator, by his will, gave all his property to 
the plaintiff, his executor, in trust to sell aiul 
convert, and after payment thereout ot his debts 
to divide the residue as therein mentioned, 
testator died in 1882, possessed of real estate 
The defendant, wffio claimed to be a creditor of 
the testator, in 1883 sent in his claim m answer to 

arionwucib | Xlie 

Dlaintiff in 1887, .when more than six years, but 
less' than twrelve. years, had elapsed since the 
alleged debt w^as incurred, took out an ongiiutiiig 
sunmons to have the defendant s claim adjudi- 
cated on, and set up the Btatute ot Limitations . 
—Held, ' that, the alleged claim was barred as 
against the personal estate, but not' as against. 


to run so soon as 
a ])Uiintiff capable of suing 
bcc'un to run, no subsccpicnt 
riuht of suing, even f:;nT _ 
<‘(>ntroh will stop it. 

M. & W. 42; 1/’ ' 

2 Jur. 893. ^ — 

9 L. J.> Ex. 330 ; 

If time has once 
ill the debtor’s i::.’ 
ceascj to run d 
behAveen his 
personal repr 
.Froahe v. Crane) 

Oh. 61 ; 4 Jur. 1080. 

2 It. Efp B, 254. 

Where a creditor 

.thcLinte wi 







within six years of the aecriial of the cnnse of 
action, ^yas’'not conclusive evideiice tojircveiu: 
the operation of the statute. Pnitflnird v. htiif- 
.,h:vwe. 11 0. B. 459 ; 2 L. M. .Sc, P. 325 : 2ti L. «L. 
C. P. 161 ; 15 Jut. 730. 

In order to save the statute, a second or a sub- 
writ of smnnujus must, at th!3 tiuu; a 
copy was served, have contained the iialorsenieut 
required by 2 Will. 4, c, 39. s. 10, and smh in- 
dorsemeuts must have been made by the plaint nt 
or his attoviiev, and the roll was no evideiuaj o1 
these facts. ^Wallier v. PoUJelt, 4 Ex. 17! : 7 
225 : IH L. J.. Ex. 3S7. See also Morns 
' .... L. T. 210 ; 46 J. P. 37. 
as set out in a writ of trial, stated 
out of a former writ of siimnioris^ to 
atute.' The piaiiitiil: liavitiM' 
obtained a verdict upon an issue taken on die 
al of the action within six years, the^court 
refused to «Tant. a new trial iqam an athdavit 
■ " )Y been retnrneil. and 

had been entered upon the 
deiivere<l contnineil no 
V. P/r/V/i/Mv 


licence by a creditor to ins aentor aoi^s iiuo 
suspend the o])eration of the statute. iuMer v, 

Pedmwn, 26 Beav. 614. 

On Issue, not S,etuxB, of Writ.]— Where an 
action must be brought within three months, it | sequent 
is sufficient for the plaintiff to prove a writ sued 
out within sucli time, a,nd his declaration within 
a year afterwards, without shewing such wiit 
returned. Parsonic v. Klntj, 7 Term Bep. 6. 

On Beturu of Writ not served.]— Biider 2 & 3 i). & I 
Will. 4, c. 39, s. lU, it was not necessary to serve v. Illcli(tnh, 4i 
or endeavour to serve a writ which was issued to Tlic issue, 
avoid the et'ect of the statute ; it was suaicicnt the suin! 
to return it non est inventus, and enter it oi meet a plea ot the 
record. W'dliitDo^ v. Moherts^ 1 C. M. & B- 676 
3 D. P. C. 53 3 ; 5 Tyr. 421 ; 1 Gale, 56 ; 4 L. J., j aecriu 

■ Tfi-- 70 

that no such writ had evei 
Against Crown for Forfeitures, on Issue of that no continuances I--- 1 ’ 

Process.]— The commencement of a suit by in- thar the issue 

formation bv the attorney-general on the part of ^jotice of a former writ. Uarper 
the Crown, for the recovery of forfeitures under 7 ^ G-. 397 ; 6 Scott (N.B.) 11 

a iienal act, must, with reference to the Statute ^ i 

of Limitations, he taken to the issuing ot process, Demurrer to Allegation as to Beturn of Writ, j 
and not the actual hiing of the information, ^ plea of the statute, the plaintili repLuxI 

Aft -Gen. V. Hall^ 11 Price, 760. that a writ issued under 2 Will. 4, c. 39, s. Ip, 

. „ . 4. and alleged that the writ was returne<l ■’by 

Prom Piling of Bill, not from ^ Service of William Gilbertson’’ :—Fhdci, 

Subpoena,] — The commencement ot a suit is of demurrer. WllViamn \\ WUftauht, 

reckoned, for the purposes ^of preventing the ^ p). 209 : 10 M. & W. 174 ; 11 L. J., Ex. 
operation of the Statute of Limitations, from the 
filing of the hill and not from the service ot the 

subpoena; and it was so held, in a case where Defendant’s Appearance stays Statute.] — li 
the subpmna had not been served till two years necessary, in order to prevent the opera> 

after the fiHng of the bill. Coj/pin w Grai/, I statute, that the writ of summons 

y. & Coll. 0. 0. 205 ; 11 L. .J., Ch. 105 ; 6 Jur. .d2. appearance entered by tiie defeii 

A bill filed in time will take the case out ot , jcnliseoneiitlv to the issuing of a distringas 


' ■■ -r^coiid, shewing issued I rophecl, that the cause ot action did accrue h d i>m 

; i ^ ^'"7? b I ,L W ; ' * 

fv* d PUdilb^ P \ V .jiL0^wUir>.v.o^*4 n. ' q ^ * - * .7 3 



six yfxns Huid, tiiat “witli. iut spedall}” replying S. P., Blaeh t. Greeiu 15 C, B. 262 ; 3 C L 11 
process issued, the piaiiitil! might on this replica- 38 ; 24 L, J., C. P. 1 TlS Jur. 1017. ’ 
tiou prove a, quo niiiiiLs to hove issued within the Within six months of issuing * a writ, the 
six y.-ars. and ]noduce the roll to shew the plaintiff’s attorney paid the proper fees at the 
conrinLumees re'gulai-ly eiitere<l up accordingly, office for its renewal, but he inadvertently neir- 
.n.'^un V. 0. M. vV; II. 241: 4 Tyr. lectecl^ to get the seal of the court iin])ress(kl 

1,)U : h L. J., hx. 2hr>. upon it ; after the lapse of the six months the 

omission was discovered. There having been no 
Hon-continnance of Writ need not be specially default in their officer, the court refused to order 
pleaded.^ — Wlieie a wvh, ixsiied within six years the seal to be impressed nunc pro tunc, in order- 

after ihi* c;uNe* of ad ion accrued, had not been to prevent the running of the statute. iV7/rer v. 

(‘onrhim-d pur-u:int to 2 Will. 4, c, ;P.), s. 10, the ]V(/de, 1 B. & S. 728 ;"31 L. J., Q. B. 5 ; 8 Juiv 

defcTidaijt Wa^ not bound to ])lead such j>on- (N.S.) 134 ; 5 L. T. 604. v. Oii'<>n^ 

contiuiunicc spcthally, but ujight take advantage 0 W. K. 128, 

of it uialer ili^' plea tlait tljc cause of action did The last day for re-sealing a writ, so as to 
not accrue wiiiiin six years next before die suit ; save the statute, expired on Saturday, the 28th 
since hu- this ]uit‘p<tsc the last writ which was December, within the Christmas holidays, A 
servedi was the coninieneement of the suit. Pruitt party who attended at the office on tliat day for 
V. lian'hufn, 15 M. A W. the purpose, found it shut,an<l the officer having 

refused to re-seal the writ on the following 
Effect of re-sealing Writ.] — Where a writ of ^Monday, the court refused to order him to do 
siiiiiruoiis. toted in time tn save the statute, was it afterwards nunc pro tunc. Eram v. Jones., 

re-sealed in eoiHepueraxt of an alteration in the 2 B. & S. 45 ; 8 Jur. (N.S,) 041 ; 5 L. T. 093. 

deseri^aion (ff the dicfcxuhnit and the county in Order LXIV. r. 3, does not apply to extensions, 
■whieirhe residod, artd ivas not served until after of time which prevent the operation of the Statute 
the six yeaisi bad expircii Hehi, that the of Limitations. J/a?vv7 v. liicliards, 45 L, T. 

re*seaiing <lid not amount to a re-issuing of 210; 46 J. I^. 37. 

the writ, and that it was not necessary for the 

plaintiff tij slu‘w wlieii the re-sealing took place, j Amendment of Writ or Bill after Statute has. 
EmItJumUe v. Montford (Lord), 2 G. A l\l, 408 ; run.] — The court will allow a writ of summons 
4 Tyr. 276 ; 3 .L. .b,*Ex. Ol. to be amended where the statute would otherwise 

A writ of. right was issued behu'C the expira- operate as a bar. Green v. Keftlely, 8 D. B. 0, 
tiuri of the time limited by the act 3 A 4 Will. 4, 783. 

,c. 27. for bringing such writs. After that time The court refused to allow the dates of writs, 
had expiivsh tho'reUiJ-n day of the writ was of summons to be altered, for the purpose of 
altered, and the writ was re-sealed -Held, that preventing the plaintiff’s claim from being barred 
the wiffi musi U- eoiisitlcred ns iiaving been by the statute. Qxnqylell Smart, o \ 

broingUt after the time limited by the act, and ”> D. A L. 335 ; 17 Ij. 3., 0. P, 63. 
it was therefore superseded. Foot v. CoUhts, A bill for an account of tithes was filed 
1 Iffvl. A 0. 250 ; L. J., Oh. 225. against five defendants, before the expiration of 

the time limited by the act 2 A 3 Will. 4, c. 100, 
Ho Eenewal of, or Sealing of, Writ, or Exten- s. 3 ; and after the expiration of that time was’ 
sion of Time, nunc pro tunc, when Statute has amended under orders of the court, and four 
run/l—'lr is a rule of |)ractice rluit the court will other persons Avere introduced as defendants 
not extend 1 he t iiiic for renewing a writ of sum- Held, that the suit as against these latter dcfein 
nwiK after expiran'mi <d twelve montlis from dauts must be taken to have commenced at the 
the dav of the date of the writ, where Mte claim date at which they were actually introduced into. 
wouhC iii tin: absmtee of such nutewal, bo barred the bill ; that they could not, by relation back- 
bv the suitute. IlniYtt v. m L. J., Q. B. wards, be treated as defendants to the original 

268 * [’18911 i Q. B. 98; 39 W. li. 394. Morjee bill, and that they were consequently entitled to- 
V r* li* ]r’2.s8 ' the protection of the provisions of the statute, 

‘iTic ocmVriius* no power iiudcr Ord. LXIV. A decree against these defendants for an account 
r 7 to f*xtcnd rho tiujc for renewing a writ of was therefore reversed, and the bill, as to them,- 
srnmmms, where tl'w claim would, in the absence ordered to be disrmssed with costs. Byron v„ 
of MU'It renewal, be barred by the statute. Boyle H Cl. & h . 556, ^ 

v.Enotmnn.a L, .L, Q. lb 26 ; 3 th B. D. 7 : 26 A bill tor tithes imyrng been Med 
W. 1L‘98. Affirmed, 3 <1 K D. 34t)--~C. A. the period limited by the statute 3 A 4 57111. 4, 
Tie* -ix menth'- durincr whleli a writ continues and amended after that period for the purpose 
in force' after its renewal are to be computed of adding another party :~Held, sufficient as 
meludvelv of the dnv of renewal. The court against thiMast imity, inasmuch as the bill and 
refused tj direef the writ to be renewed nunc pro ameudcM biU fometl but one record, 
tun... 1 H. .t C. i!«4 : 32 L. -T., Ex. 88 ; 2 X.& Ooll. 421 ; 8 L. J., Ex E i 

T b T 718 : il W'. it 293. ' Doubted m PUmden v. Thorj^e, 1 West, 42 ; 

A writ of smnmijn.s wa.s iNSoed dated Xov. i, d tr 

1853. With a- view to save die statute. It was Hffie testator died m 1811, b, H. eiiteied, Ac 

renewed mi ihe fitli tff Mav, 1854. On Xoycm- in, l82o, (bed .without having paid the 
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v that bill was ever served, uu uu.^. . ■ 

f December, 1841, the legatees hied 81... 

the lilina’ and purport ot the A suit, du. m, 
er 1833 “ as ^v said original bill detendant, and 

fi”; and relying on the filing 

:' rbar to the Statute of Liinita- does not p erur 
rat J. A.’s will might be established .«’?! J Ch Bb 
legacifes might be decrwd well 2.3 L. J., Cli. ■ ■ 
s real estate ; and for the usml 

if necessary, for a sale, ice. Un 

rrcr to this bill, whrch was not iu„ sn- 

ttV part of it as an amended bill, case 

ind marked a.s such by ‘he proi’^ ^ 
that the bill of 1841 should be ou^ 

1,1 amended bill ; that the suit was ot 

the dateof the filing of the origmal ot ^ 

■ ig of that bill, - 

Lj^^xicis. was sufficient to if i 
and from heiiig barred yer 

■ -k A .■Will. A,: .:tibns. 'from. , r 
5 Ir. Ea. B. 97 ; 395. 

A bill was 

of the cestui quc trust, ttgai 
the trustee under a deetl of. which 
Ihe court might, on a in 1810; the answer 
be taken offi the further proceedings 

Held, that as to tiie lapse ol tu 
it did when the bill was iih 
was not such laches as to bar 11 
f(on V. Ilollmd (lAml), 2 Beav 

“pfusedi 1 

' ' Stay of Statute at Law on 
Proceedings in E<inity. j--A 
' ^ "y, prop 
lenied I from rtinnin j 


Or if not proceeded with.]— Bill tlc]>e 
years iu chancery not sutheieiit to t 

Ja out of statute. Snon,,^ v v 

A hill in chancery dcpeudiiig aliunst mx > . 
ght not to be considered a siuhciem ouu 
\a debt, so as to trike it 
Limitations. f -Vf:;,:; 

Though an original bill be hied . t . 
there has been no proceeding upon d o n 
it will not prevent the Statiue ot Lm 
Laroii' V. h^u'on, ^ • 


general dcmurre. 
described in any 
but -was hied ant 
-officer : — Held, t 
■considered as an 
Tiendiiig f rom thv. , , . 
bill in 1833 ; and that the hhn| 
without service of subpoenas, 
save the plaintiffs dema.i.. . 
by the Statute of Limitations, 
e. 27, s. 4:0. Boyd v. Jlkminmi, ■ 

a bill were .filed as, an iUixsory 
proceeding, to ev.ade the provisions ot t..„ 

.Statute of Limitations, 1.,*^ 
proper application, order it to 

^^Vhere the Time for suit or action allowcnl by as 
the Statute of Limitations . had elapsed between 
the filing the original bill and the.argumeii 
-of the demurrer, leave to amend w-as refused. 

Alllmi V. Ilerriwf, 8 L. J., Oh. 223. 

A bill tiled by a wido’w to raise the ai reals 
of her jointure, charged upon certain lands by equit} 

.settlement. Eofendant hy his answer t pnnciple. the same ruie uen 

the hushamhs power to 30uitime, as he 1 ^ scribed by ^he statute for both courh 

time of the settlement only an however, will protect its own juris 

had not subsequently beeii, barred. An aniencm ’ iii not permit a suitor to be evicts 

bill was then filed, praying who has an eniitable right to sue for tl 

plaintihAvas not considered entitled t 30 mtm ,,.Shin the limits ; 

bcfen<lai.t neither answered decreed a My miW hie remedy. 

appeared at the hearing, and '' t . 104 ; 2 Con. A L. 138. A 

r.>laintiff entitled to dower, and directed an f & War. 192. 

, iccount of the arrears Held, that the ainenc^^^^^^^^ 1 the" Statute of Limitations art 

.bill was a. continuation of the original ^Lnand peoding the retention of tia 

.thatintakmg the accomh couU ,, ,h, jeht being 

.not set up in the office the 3 A 4 r!’ Scried at law, the. court restra 

. operation (31st December, 1833), the ongma \ cm. 74. 

bill having been filed previously thereto. Uni dl. Equity, though Proceedings oo; 

V. WaUJi, 1 Ir. Eq. K. 107, creditor issued a writ ^>f ? 

renewal of Writ stays Statute as to all the 
J)efeadants.]-Wliere any one of several deleii- toi ‘ ,vrii (w 

wS, oTtbe^ropf the “fy Infed'the birfor six mimt'hl in it 

Ir. 0. D. R. 334. , , , . .V««?.n/, 3 Oh. D.40I ; S.o UT. 307 j 21 

s.rs”?, s 

g; ri£ jS' « 
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stayed Ms creditor, in order to set up the Statute of 
Limitations. v. Brmivie, 10 Ir. E( | . R. 1 80. 

Death of Defendant after Issue of Writ— 
PreshWrit after Statute run, hut within Twelve 
Months of Prohate,] — A writ was issued^.^ but 
before it was served the defendant died. "W ithni 
a year from the proof of the will by the executors 
a fresh writ was issued against them for the 
same cause of action. In the meanwhile the 
period of statutory limitation had expired 
Held, that the executors could not rely on the 
statute as a defence to the action. Hiomlell v. 
Bulkeley, 56 L. J., Q. B. 613 ; 18 Q. lb I). 250 ; 
56 L. T. 38. 

f R— ~ , on Administration 
Creditor on behalf of himself 

- dor of a person deceased hied a 

behalf of himself alone against B., the 
I representative of the debtor, and 0., 
i in his nossession certain paijers beloiig- 


a^ainst the company. Afterwards a notice was 
served by H.’s attorney that the new trial \yould. 
be commenced. On the 1st August, 1851, a judge 
made an order that all proceedings at law should 
l)c stayed until such proof should have been 
made or exhibited as required by the Winding- 
up Acts, the defendant being sued as a partner 
in or contribntoiT to a company. H. died, and 
on tlie 7th October, 1852, his executrix brought a 
claim into the Master’s oftice, which the Master 
disallowed, on the ground that it was barred by 
the Statute of Limitations : — Held, on motion to 
reverse or vary his decision, that the executrix 
was not barred by the vStatute of Limitations 
from having a new trial to determine whether 
she wms or^was not a creditor. The question against Creditors, 

being purely a legal one, the executrix ^ would Ijy one . 

liaveAeave to bring such action as vshe might be 

advised, with liberty to the official manager to 
defend the action; and any judgment which 
mi<d'it be recovered would be dealt with as the 
court should direct. Higgins, Ex parte, 2 Jur. 

(N.S.) 178. 

Statute ceases to run against Set-off when 
Action brought.]— In cases under 21 Jac. 1, c. 16, 
s. 3, the statute is not a bar to a set-off, unless 
the six vears have expired before the action is 
bimighh Waller v. Clements, 15 Q. B. 1046. 

Where there are cross demands between 
parties, which accrued at nearly the same time, 
for which bills are given, both of which would 
be barred by the statute, but the plaintiff has 
saved his limitation by suing out process, and 
the defendant has not, such process 

the set-off, and prevents the plaintiff from 
availing himself of the statute to defeat it. Ord 


deney of the mit prev 
barred by lapse of time. 

Mh ■' ;a 




' - * ^'Period. 

WUlunson, U Hare, 204. 

Stay of Aetioa pending 

an action against ’ iiled a 

,,I.™„„ «» ™i« - ““X“ ,1 ,., .... «» 

ille^*’C(l insutticicncy of, cousioo. anon 
and, upon the motion tor au 
ail order was inade ]>y consent. ^ a-3^ 
Lui«‘S in the action aia 
the holder of the m 
■ the lunacy . 


limitations (STATOTBS 0F)-C».!«.«» »/ 

behalf of him- 


A filcil by one oreditc 
self and the others AviU pre 
Limitations from ruimmg 
creditors who come in unc e 
(hdo V. JlaMnson. 1 bmi. 

And see BanucU v. BtirncvY 

’■’“in *^au administration 

his co-excontor, the tiswp 
ictioii was pronoimoecl m Hooemi* ^ 
some time afterwards a claim w'as h 
AmXr against the estate upon a 
note of the testator, dated m - 
Held, that the claim was 
StariuUU v. EmUtmti (1 burn 
obseryed upon. 

50 L. J., Oh. 817 ; 1- 
30 W; K. B5. . 

A creditor who, m 
suit, proves his domai 
is entitled to conade. 
instituted for his benefit 
it wa.s so framed, as that 
noujicetl in it would hi 
prove his demand undra 


against any of the 
ithe decree. 

393 ; 27 K. B. 210. 

•^,12'lr. Eq.B.229; ■ 

mimeueed in 
,, a testator, 

testator, against 

t creditors 
1879, and 

brought in hy 
promissory 
in Hovemher, 1873 
barred by the statute 
—r. 393 ; supra) ’ 
Braf^.TopU, 

18 Ch. 13. 551 ; 15 L. 1. ; 

the regular stage of the 
id under the decree m it, 

at suit as having been tives 
from the period when 
, the decree to be pro- 1 
tve authorised him to 
it • and if it. were so 
'y^ill 4, c. 27, his demand 
^ration of that statute, 
rtn Eq. B. 310., And see 


iug proceedings in the acuou m.d 

liberty for the y !'’li^.uM,vrdingl^^^ 

establish Ins clairmn the. in iiaci , 

took P^’ocealings to suppm , 

Master in nrX his -eport, widumv 

and in August, l^oO, mauc i 

including in it the in March., 

note as a crexhtoi. Ihc ^ holder of the 

' ?u aert^m trougin upon a pro- 

, missovv note, and tlie debtor 

inent was made, an ,1. v.l ..a,,, (he a(‘tiuTi was 
acting in the, lunacy P^unat'ic dkd. ' The 

dShnf ihreeS 

; the lunacy, that the od urn ^ 

T ?'’i, .H dr inn. 5 . hut ■«■<■ drclsiiui Ilf 


of tBeBUit un m aiu.1 thereunder made, 1 

K" 1 »■“» ««>. 

3 Ir. Kip B. 390. 

Statute does not run against 
.npcree 1 — If, after a decree to aoconnt, au txcai 

lions. IlolUngsheod s CaUj 1 x, V • 

Statute runs, uotwithstaudiag petition in 

«£rsss.?MFi5 
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of rnesiie rates. In 1S2S the defon<laiit answered, 
and no further proceedings were had until 1839, 
when^tbe present bill ((^f revivor and settlement) 
was iilod : — Held, that the plaintiff was entitled 
to an account from 1831), the time of tiling the 
])iil of revivor, and that interest on certain sums 
of nnmey, for which the defendant was declared 
entitled To ci-edit, was to be computed from the 
same po'iod onlx*. Tliovnldll v. Glovep, 3 Dr. & 
War. 195. 

Foreign Judgment does not stay Statute.] — 
See iJo/i V. Lii)f}nunin^ col. 38. 

When Statute ceases to run as against Judg- 
ment Creditors,] — See Hauiilton v. HoiujMon; 
Joijvfi V. Jmjee; and Foafvr v. McMahon, col. 
312; Ilutelun,^ v. O'Sulllrau, col. 311; Jhinhy 
V. and Fcrrlmjton v. col. 322.; 

and Ftneli v. Finch ^ col. ’2()S. 

Statute ceases to run against Owner imme- 
diately Adverse Possession is discontinued.] — 
See TnLsfpc.'i and Ayency Co. v. Short., col. 268. 

Bill for Arrears of Tithe Bent-Charge saves 
Charge from being barred.] — See Irhh Laid 
Com nrimon v. J'nnHn, col. 276. 

HI. PLACES WPIEEE STATUTE 
APPLICABLE. 

Lex fori.] — The time of limitation for bringing 
an action is governed by the law of the country 
where the action is brought, and not by the lex 
loci contractus. Ilvhcr v. Steiner, 2 Scott, 304 ; 
2 Bing. (N.C.) 202 ; 1 Hodges, 206. 

The English Statute of Limitations binds every 
one who comes to sue in the Court of Chancery. 
Pardo y. Biiufliam. 39 L. J., Ch. 170 ; L. li, 4 
Oh. 735 ; 20 L. T. 464 ; 17 W. Xi. 419. 

Tlie law of prescription, or of limitation, is a 
law relating to procedui'e, having reference only 
to the lex fori ; and when a court entertains a 
cause of action which originated in a foreign 
country, the rule is to adjudicate according to 
the law of that country, yet the court proceeds 
according to the prescription of the country in 
which it exercises jurisdiction. Ruelmaimye v. 
Litlloohlwy Mofficlmnd. 5 Moore, Ind. App. 234 ; 
8 Moore, P. G. 4. 

In an action for a debt, it was averred, that 
before making the instrument and obligation 
thereinafter inentioned, the plaintiff's carried on 
business i]i Scotiaml, and that A. and the defen- 
dant were domiciled therein ; and that ]>y an 
instrument and obligation in wnlting, A. and 
the <lefondant became bound, and obliged them- 
selves, conjfiintly and severally, to pay to the 
plaintiff' W)l., and that, by the la'w of Scotland, 
at the time of making such instrument, and 
thence hitherto in force, the time for bringing 
any suit or instituting any legal proceedings by 
the plaintiff's against the defendant upon the 
instrunicnt, and the cause and right of action 
accruing thereon, had not yet elapsed ; that is to 
sav, by virtue of the said law, the plaintiffs had 
the r.Tght and privilege of suing and bringing 
any oition thereon, at any time within forty 
years from the time of making and signing the 
bond. A plea, that the cause of action did not 
accrue within six years, is an answer to the 
action. British Linm Co. v. Drummond, 10 
B. 0, 903 ; 9 L. J. (o.s.) K. B. 213. 

' Legal proceedings in England to recover a debt 
contracted in India are not barred by the Indian 


Statute of Limitations, Art. XIV. 1859. Fi/udi 
V. Finch, 45 L. J., Ch. 816 ; 35 I.. T. 235. 8. P., 
Alliance Bmh of Simla v. Ckrey, 49 L. J., C. P 
781 : 5 C. P. D. 429 ; 29 W. E. 306 ; 44 J. P. 73.5. 

Where a claim is made in an administration 
suit in England by an Indian creditor of the 
testator, the English Statute of Limitations 
must be applied as part of the lex fori. II. 

The law’-s of the country where a contract is 
enforced govern all questions as to the remedy 
and mode of proceeding, including tlnrse applic- 
able to lapse of time. Feransson v. Fulfe, 8 
C1.&F.121. 

As to contracts merely personal, it is a general 
rule that questions relating to the validity and 
to the interpretation of a' contract, are to be 
governed by the law^ of the country where the 
contract was made ; and if a remedy for non- 
performance of contract is sought in aiiothei' 
country, the mode of suing, and the time within 
which the action must be brought, are to be 
governed by the law of the country in which the 
action is brought. Coopery. WahUa rare (Earl), 
2 Beav. 282. . v 

Foreign Judgment.] — Where hills were drawn 
and accepted, and became due in France, but 
the acceptor, a Scotchman, before such bills 
became due, returned to Scotland, and there 
continued till his death : — Held, that more than 
six years having elapsed between the time of the 
bills becoming due and the action being brought., 
the Scotch law of prescription applied, ami that 
its effect was not prevented by the fact that the 
payee had taken legal proceedings in P'rance,, 
during the absence of the debtor, and had 
obtained judgment against him. Don v, Lq)p-‘ 
mann, 5 Cl. & F. 1. 

If a man recovers a judgment or sentence in 
France for money due to him, the debt must bC' 
considered here only as a debt on simple con- 
tract, and the Statute of Limitations wall run 
upon it. DupUlc v. Dc Boven, 2 Yern. 540. 

India.] — The 21 Jac. 1, c. 16, extends to India. 
FaM India Co. y. Paul, 7 Mooi-e, P. C. 85 ; 14 
Jur, 253. 

And applies to Hindoos and Mahomedans as 
well as to Europeans, in civil actions in the 
supreme coiirt. liuelmahoye v. Lulloohlioy 
Mottichund, 5 Moore, Ind, App. 234 ; 8 Moore, 

P. C. 4. 

Scotland.] — The Statute of Limitations extends 
to persons in Scotland, Hex v. Walher, 1 AV. EL 
286. And sec Camphell v. Stein, G Dow, 116; 
Surtees v, Allan, 2 Dow, 254. 

Ireland.]— A debtor in Ireland is beyond seas 
within the statute, Lam v. Connell, 5 L. J., 
Ex. 98 : 1 M. & W. 701 ; 1 Tyr. &; G-. 441. 

Defendant beyond Seas — Writ for Service 
out of Jurisdiction — Foreign Embassy.] — See 
Alimims Bey v. Gadhmi, cols. 23 and 61. 

Statute stayed on filing of Bill, though Defen- 
dant out of the Jurisdiction.] — See Pele v. 
Bexley, and, Forster rv, Thompson, col. 27. 

Plaintiff beyond Seas,] — See 19 & 20 Viet, 
.e. 97, .a. 10. , . 

Residence . in , Calcutta,] See WitUmis v» 
Jones, col. 62, 

, , , V ’ ' ’ 2-^2 
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;,,_s» j“‘£M‘«£S5 

afisiiccessowoftliclotai «u ^ „ 

-I a T>tff to recover the suiii- _ --ictioix would lie, 

0. ...aica.]-Bee S 

fSir.V.fe»A«o.®.'.>.^ 

, Divideads, a Debt ftom Company- 

AetionO-Uivideiuls dec awl bv - 

,TUTE to ^vhen payable, debts due 

3SS. the shareholder, w 

. ;.- recover. ill S' 

- ■ '■-t-he^'claiins.- of tao , ,„ 

M& B, n. u are liable to become 

Eiiuitatioiis. bnn»± 

74 L. T. 210 •„ 

A declaration b, 

^ deiids are psyslde 
trustee f 

„ applicati 

" T - T ^ hi the I 

he plemW, respect 
lu,... against the 
the ha.Bds o£ the 
, ^ i seized hy the , 

prerogative process, j 

gous to 

by^Te ^ Action by Company for uaus.,™.^^ 

-y, subsist- j^andon. Ulh v. (roode, c^d. * 
the books of 

■* - officers, r^rcTT'T oviz TRUST 

■ ' 3. TRUSTEE A^’I> (-.bfeTL.! 

S«»i.«-post,B, a. 7 (col. 18(0. 

toiTcd by lapse .-if 

2. COEnoB.«IO(.B. ^ Suxfi’mrdand his 

IS are not less liable to ^he oiienx- v. 'ffiiinm, ■>! L- ' ;' 

iptlon than private persons jO^dee l. t. 777 ; 80 ■ h. L'. . 

'fon*sbaU*’hafe’the heieftt of'tho ,j for Infant neglecting to sue, 

Stations^as weU - OTfr haS.]-Sco W,a!> v. .A’. m>u (a.,M. 
c}i,y. East India Co., i ^ 

Lw A.tt« 1 *>“y »r“"y tS”« 

neglected between the. years pC- i - ’ (-ho prothonotaricb toi an .«. 

rwoniho 'the pMntifE%>s the local reckved by them, by an 

ir a borough within, the- County, the Yir'tntc offleii. to winch they phi' 

te^wntcoaWW^M^e^S^ SuW ' nW ovemtW, for the 

uses ihcurr^d S3^ctli&/io’c^d -SiUth^ I y r fwilt^tioiis tloef* hot extend to A 

?rin imS^ng vtnS 0 Ch- Ca. 2« ; 

i>«».?=Ls^SaK:-5?xiri“ 


Eesideuce 

7i, col. GO. 


Statute does uo 

T, 

Possessory La'^ 
V. Wads, col. 152 

Isle of Kau.> 

•Chrufuni v. (9i 
{roldAc, col. 20b. 


« -r— Eight of 

V' a ctjuipaiiy arc, 

- p trorn* Uie conipaiiy io 

■hioh the shareholders can 

in rSp cot thereoF 

ciV, [if“l ‘ 

T? 34:7*, :3 . 

the eoi'iH'taiiv that the divn 
oos not make the nmni'iWbV a 
eholdors so iis 

■afuti's ; neither does an enti x 
- coiniianv of its liahility ni 
unclaimal dividends, the c bu 
h of the assets set apart .is I 
no notice of the entiy gi - 
,irl(>r<=; An incorporated ct>aiP‘ ^ .J 
J;i:ila;aicnot.inapo4t^ 

-.f nurtuers its regards each utiici 


?PLIOATION OE ^ 

PAllTICLLAE l EBb( 

1. CEOvra. 

_The Crown not being m?^tione 
. 1C. 16,8.3, i^iot within li 

, 3 L. J. (O.S.) B-- B- 

pleadable to Claim by Crovm upon 

change.l-The statute may I 
facias issued by the Crewn ag. 

? a bill of exchange m t... 
jbtor, and which has beeu. 

LderarLmqRi^^tiouoB] 

forrall 9 Price, 24. 

,e not applicable to 

Army pay 

0 an army agent 
of officers, and carried m t _ 

paid over the , 
of any private ati An^e^M 

^ 7owXch he is acc^nteble to the 

fSid may be called back by the attorney- 3 ^ 

£^3SSi’f 

Crown for Penalties oommenoes with | 
.Pp^ocSs, not on filing Information.]- 

V. JMf ool. 27. 

not barred, though only fustee for 
t. I—See Ri-a. v. Bayly, col. 218. 
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make good the amount. Harris v. Hams, 29 
Beav. 110. 

M Payment of Bmdends^ ia 

BaakruptcyO— la 1806 P. proTCs a debt agamst 
the estate of B. & Co., haukrapts_, on a bill of 
exchange, and dies in 1807 appomtmg 
executor: a. becomes bankrupt ni lbl6, aaci 
“oS ms certificate « 1817 But heto^ «at 
time, viz., in the years Ibll, 
as executor, received three dividends on 1 . s clcot, 
fnd 1^1817, 1822 , and 1828, he receives three 

other dividends. It inny 

the bill of exchange was paid by anolhu pa- y 
in 1807, so that no dividend 

netltioii bv B. & Co.'s assignees to expunge tnc 
m-oof and^ that G. should refund the six div i- 
dends Held, first, that it being in the ^1'"' ^ 
of a trust, the Statute of Limitations did not 
run in favour of G. But, second, ^ 
first three dividends were paid ^ ^ 

a leo-al debt against O., and might na\e occu 
prov'ed under his bankruptcy the claim as t > 

. kem was barred by G.’s certificate The oAu 
• three since his bankiuptc}, ^^elc 
i to he refunded. /Xj 

S-fi t m *; i, -tfli 

tcMrf, JS,,arto, liaiKifi, i« ^ ’ 

1 Mont. & Ayr. 65; 3 L, J., Bk. h, ^4, 

"Rprpint of Trust Property witk Kotice.]-- 

Where a trustee lends trust ^ 

the trust and the borrower, with notice oi um 

trust, applies the money the 

not be permitted to separate 
trust, and insist that the loan being 
4 -ii cf «» t.n f, A .'■ ■ the' . trust: ■' i:s barred', ; 


Trustees of Puuds for au Association. ]— A i 
fund w'as established at Bombay by the cove- : 
nanted civil servants of the East India Company . 
serving in that ]n'esi deucy, for granting pensions _ 
and annuities to members, _ their wuIowts ^ and ■ 
children. Bv the original articles certain persons 
were appointed managers, and they w^ere ^leclared 
to be t-he trustees of the fund, and the property 
was vested in them :--Held, that they were not 
mere trustees for the association, but trustee^ 
nroperlv so-called, and that the members of the 
fund w'cre the beneficiaries, so 
of the Statute of Limitations could not be set 
TIT) a"aiiist a claimant on the fund, merely on 
account of lapse of time. 

4.5 L. J., Ch. 713 ; 1 App. Cas. 281 ; 3o L. i. 1 <4. 

Testamentary Guardian.] —A 
o-uardian is a trustee, and therefore Uie statute 
Sf Limitations is Inapplicable to accounts . - 
between him and his ward. Mathm v. Bnst, 
14: Beav. 341. 

Admiiiistratiou Suit — Claim against Manager 

of E< 5 tate 1 B had acted for the testator diiriiij,, 

l^Sffof^ thelatter, with fuU and 
powers of management ; tlie 'wte of B vvas the 
testator’s dMghter and sole exteuti^ Iht 
testator’s widow was entitled to a l®©'^ y ■ 
l,koOL under her husband’s vnll, ‘Ulso to t le 
•Funtitnro effects, &c., ot the testatoi. Ihe 
testator’s’ will was extremely brief and |n to^^ 
my A «;hp on that ground hied a bill loi urc 
administration of the testators estate, praying 
tho nsiial account. The defendants in ans-nei to 
an ntem-ak^^^^^ the plaintiff, furnished an 

an mteno^aroY ‘ testator's 

property up to the date of the suit from a date 
Years prior to his death, and claimed the 
benefit of the Statute of Limitations as 'O i 
S antecedent to these six Jef » 
tint the defendant was a trustee, and could not 
himsf" of the patute of Limitations. 
Gray V. Bateman, 21 \\ . K. 

Executor cannot set up Statute to Breach of 
Trn.t hvTestator.VSee BriUleUnhy. (roodmm, 



s aiL action 


LIMITATIONS (STATUTES OF) 


company in 1870 against a -former director to 
recover 250?., on the ground that the defendant 
hatl received it from a debtor to the company as 
a bribe, to induce him to use his inhuence to 
obtain favourable terms of compromise for the 
debtor. Xlie allegations that this bribe had been 
given had in 1872 been brought before the 
directors at a board meeting, they had investi- 
gated it, and as it seemed came to the conclupon 
that the charge %Yas uufoaiuled, as no proceedings 
were taken, and it was not alleged that the. other 
directors had been acting otherwise than bona 
fide in the matter : — Held, that the claim of the 
company was barred by the Statute of Limita- 
tions. Although where a trustee receives money 
upon an express trust and wastes it, the Statute 
of Limitations does not run against the claim ot 
the cestui que trust, yet where a trustee receives 
monev not belonging to the cestui que trust, but 
which the cestui que trust can claim on the 
ground that the receipt of it was a fraud upon, 
him. the Statute of Limitations will run against 
the claim of the cestui que trust from the time 
wdien be discovers the fraud, MdropoUtan JJarik 
V. JIeiro?i. 5 Ex. D. 319 : 43 L. T, (>76; 29 W. E. 
370 — G. A. 

Statute no Bar to Claim against Directors in 
respect of a Payment of Dividends out of 
Capital. 1 — Xhe articles of association of a com- 
pany provided that interest at the rate of 5 per 
cent, per annum should be payable half -yearlj’’ 
on all money paid on the shares until otherwise 
determined by the directors, and als<i that no 
dividend or bonus sliould be paid except out or 


tions applies within the .rrustci*. Act. i'p- 
and is, therefore, barred after six years tn 
breach of trust. Ikmulcn, U re, A (I 
{Jooj)r/\ 59 L. J.. tdi. bli) ? 4o Oh. L). 4- 

W. E. 219. , , . 

So also an notion by resMuary li;gatces i 
an executor and trustee for breach of 
SiCd'hi, In re, Sir/nn v. lirUujemaH. (>1 L. 
20 : [i891] 3 Gh. 233 ; 05 L. T. 290. 

In 1878 lirst mortgagees employed iln 
1 gagor’s solicitor to sell the property inuk: 
I power of sale. Tlic solicitor rccei%ed 1 
1 moneys, and paid otf the hrst mortgage, b 


* A testatrix gave all her residuary estate to 
two trustees in trust for an infant, to be paid 
to him at twcutv-one. He attained twenty- 
one in 1880. In" 1892 he took <mr a summons 
against the two trustees for admin istratioii of 
testatrix’s estate. One of the defendants, who 
had been acting trustee, alone ap])eareii. 'riiere 
was no allegation of fraud, or any evidence that 
the defendant still retained any parr of the trust 
funds, or had converted ilieni to his own use. 
The defendant admitted that he had remlered 
no account to the plaint ill. but deposed that he 
had spent all the rnist fumls in maintaining the 
plaintiff during his infancy : — Held, llint s. 8 of 
the Trustee Act. 1888, a}>pUed, and that the 
summons must be dismissed, In 

V. J/on/fin, i>2 L. L, Gh. 592 ; [1893] 1 Ch. 3ul : 
3 K. 171 : 41 W. it. 357. 

Where t rust niuueys are advanced on mortgage 
and are haude<l ovtir by the niortgagors tlim*- 
tious to a bank, in whicii one of the trustees is a, 
partner. in payment of a prior ciiarge of the bank 
on the ])rop(.'rty niortgage*d. this is not. in the 
absence of fraud, trust property received i»y 
the trustee ami con vert c<l to his usic wiihin 
s. S, suh-s. 1, of the Trustee A<g, 1888, and ttnn- 
sequeutly the trustee may rely <»n the Statun* of 
Limitations as a defence to an action to rceover 
the trust proportv. iu re, v. 

d/mvr, [1893J 1 Gh. 590 ; 3 il. 118 : hs b. T. 
289 ; 41. W. K. 113. 

A breach of tvii^t had been e.ommitted by 
trustees In 1878 by Investing trust money on 
mortgage upon jinqierly of in>u.iiicicut vtilue : — 
HehCtiiat pavmeui of intia'ot to the tenant for 
life bv the trustees from 1878 t**, 1890 was not an 


an account or moneys wnnen ougne ro aav 
been appropriated as a secmlty for the pay 
merit of the annuity, but which were otherwis 
disposed of by the trustee in breach of tnis 
more than six yearn before action brought, i 
barre<l by s. 8 of the Trustee Act, ' Bnix, 

dtn. In re, Andm^ v. (hoper (59. L. J., Ch. 815 
45 Ch. 1)' 444) exphuned. }Yint 0 rt 0 '. 

65 L. :L, Ch. 8SS; [189$]'. 2 'Ch.. G26 
75 L. % 4C) ; ,45 Aii ^ G' 'A t / : , 

An action ' brottfht. . a newly-apirpiiited In r 

trustete against the. reikesehtatiye, Oh;- 41 3 

trustee for a 541 ; 42 w. 11. 
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sbaiid took fi-om his wife by force As^ between Solicitor and Client.] --See 
itlied to her separate use, which v. col. 58 ; Watson y, W (Wdm a /i, col, Tyl ; 

knowledge, jns.t received on her and CmicforS v. Crawford, coL 56. 
t. The wife repeatedly demanded ^ 

1 the husband's death in 1894, and Married Woman’s Separate Estate.] -- bee 
•ouedit an action against his exe- Norton v. Titrdill, Copjnn v. Gray, and Baric r, 
iniount : — Held, that the husband In re, Iloclgson v. Williamson, col. 6B. 
lelf a. trustee for the wife of the « . . m ^ rr ^ 

it as he hail retained the money Bebt due from Cestui que Tru^ to Trustee 

It ed for it, his executors could not, Betention of Trust Income a Part Payment 
astce Act, 1888. s. 8, claim the avoiding Statute.] — See Mewurt y, CoanUI, 
statute. Wifsscll v. Lccigaft, 65 col. 129. 


4. Masteb akb Seeva^t. 

Wages of Servant.]-— Where it appeared that 
the course of dealing between master and steward 
had been to allow the steward to retain his salary 
from time to time out of money in his hands, the 
istewarcl was allowed, after the master's death, to 
claim in account his salary for twenty years, the 
Statute of Limitations being held not to apply to 
such a claim. IlaioMns, In rc, Ha whins v. Ilaw- 
hins, 28 W. E. 240. 

A testator gave all his i’eai_ and personal 
property to his wife, out of which he desired 
that she would discharge all his legal debts and 
enioy the surplus for her life, and at her deaih 
the property was to he divided as in the will 
mentioned, A farm servant of the testator left 
his wages from time to time in his master’s 
hands, W it was agreed between them that 
! the debt thus due should carry interest Held, 
in an administration suit, that the statute did 
not operate as a bar to arrears of interest upon 
the sum left by the servant in his master, the 
titator’s hands. Blower y. Blower 28 L. J., 
Oh. 181 ; 5 Jur. (N.s.) 83 ; 7 W. E. 101. 


o. PAETITEES. 

Partnership Accounts.]-— In 1858 the plaintilf 
and defendant entered into partnership transac- 
tions which came to a final termination in 1861, 
when the defendant admitted that 78/?. was due 
to the plaintiff, but he never subse/iuently made 
any admission of the debt, or promise to pay. 
The plaintiff brought an. action toi an account 

of the partncrship''dealings: — Held, that the 

Statute of Limitations was a good dclence to a 
claim for partnership acconnte. No,je« I- Cmw- 
lov, 4-8 L. J., Oh. 112 ; lO Oh. D. .-Ji ; L. 1. 
267 ; 27 W. E. 109. . 

A., in 1799, purchased shares m a ship ot lx. K, 
who’,’ also having shares in the same, was in- 
trusted, by A., and the other part owners, mth 
the whole management of. the slnp, and to keep 
the accounts relating to it, from the time of the 
purchase until the ship was sold by E., with 
the consent of all the owners, in IbOa Upun 
the occasion of the sale Gr. E. stated and settled 
accounts with W., one of the part owners, and 
paid him the balance due upon the earrnngs ot 
the ship and the proceeds of the sale. In It. ,^4 
a. E. died. Upon a bill filed by A., m March, 

, 1826, for an account against the executors ot 
G- E., it appeared by a ledger found m a room 
wholly disused by G, E., containing the accounts 
of the ship, that the credit and debit aecomit 
between him and' A. was not earned beyond 
1806, On the debit.skle there wore two Items, 

one in 1811, and another in 1812. _ It appeared 
dn.:eVid&ce,-that A. Jett England in piO, and 

some tihae- after, his departure hrs brother-n]i-ia\ 
A*):calM several times upon. G , IL, 


Birst and Second Mortgagee.]- 


As between Eirst and Second Mortgagee. j~ 
The second mortiingee of a ship claimed an 
account against the first mortgagee, who had 
.solii ibe vessel u]ioii the mortgagor becoming 
bankrupt. Defendant ofiered to pay a specihc 
amount. The action having been commenced 
mm-e than six years after the sale, the (letendant 
rtleaded the Statute of Limitations. The plain- 
tifi set up an express trust as a bar to the statute : 
— Hchl that there was no express trust ; that in 
case of an ascertained surplus the first mortgagee 
might be constructively a trustee of the surplus, 
but after six years evidence 
to prove a surplus. Tanner r /leaf (2/ Beav. 

'i t f 'mi. <. "■ '• *'■! 

eJfect (if the Judicature Act applicable to persr.uai 
oi'oiiert V as well as laud. Ck . . 

^ Fxnvoss trusts within that section are not 
contotl to trusts esprossed by deed, but cover 
a case where property wholly belonging to me 
party is put iu the hands of another for the 

owner’s benetit. ■}' 
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so tliat if he dies abroad, and his cseeixtor or 
admmistratoi- does “"f ^ “ 

is barred. Smith v. HiU, 1 W ds. 1..- . 

Blit when a person dies abroad, to "ho^ 
right of action has accrued (taring Ins reside cc 
there, and he never returned to this coimtrj attcL 
the accrual thereof, his executors may to -t, 
although more than six years have ellipse, suic . 
it accrued. Uhw,m~>id v. ’ 

6 1). & L. 6.o9 ; 18 L. J., Kx. 298 ; 18 J™'- 
When a creditor of a firm ni India died liRie 
before his right of action was barred by lapse 
of time, and ids pensonnl re presen tati\e in hut- 
land broii<?lit an action There against the paitnei 
of the firm. Iweiity-threo years atter the <jma- 
tor’s death Held, that the English MaUitc o^ 
Limitations did not take cfl'ect, the acttoii having 
been brought within six years after ht'Shj’ 
letters of administration wore taken p 
deceased creilitor. id?/v/?ov,y<.ni y.I h ti. 1- . 
121 , 

Death of Debtor Abroad. ]—Ko one has a eorir 
nlete cause of action — that is, aright to |,»rosecuki 
an action with effect — until thei'c Is some one 
within the jurisdiction of the courts whoin He 
can sue : and therefore, where a testator resided 
and died abroad :--Held, that his executor lu 
‘ England might be sued at ans’ time with in six 
’ years after taking out probate for a cause oi 
action arising whilst the testator was Hbruad. 
Douqlai^ v, Fomd, 4 Bing. 681) ; i ifc 1 . Obo ; 

; 6 L.' J. (O.s0 C. B. 157 ; 29 E. E. {>1)5. 

Executors suing within Six Years from Testa- 
. tor’s Death Abroad.]— See Toiivmvid v. Deanm, 
I col. 60. 

* Executrix in Jersey.]— See Fhod v. Puttenm^ 
col, 60. 

1 Statute continues to run between Death and 
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from A., and on those occasions 
come to a settlement with A. 
ship t that G. E. evaded the sub- 
r stated that he was not indebted 
' these circumstances, an account 
af^ainst the executo.rs of A,, and 
.hiumed on appeal. Bobimon v. 

Bli. rK.S.) 352 ; 2 CL & F. 717 . ^ 


Hisapplication by one Partner of Money 
entrusted by Client to Partnership— Statute a 
Bar to Action by Client against Eirm,]— Sec 
ShUf^ Y, Jdmtton, coL o7. 

Acknowledgment by.] — See Murteyi v. Bridgea^ 
col. 120 . 

As to when a Payment on Account will keep 
alive Debt as against Individual Partners and 
their Eepresentatives.]— See Whitleij v. Lotoe, 
col. 132 ; BroimY. Gordon; Tiieher y. Tucker ; 
Govdwl'ii V. Barton; WuUon v. Woodman; 
Goddard v. Ingrmm; and Tlwoqmn v. Waltdt- 
coL 137 , 

When Time begins to run in Cases of Con- 
cealed Fraud between Partners.]— See BHjc- 
mann v, Bctj cm an n, coh 122 . 

■Innocent Partner deprived of Beneftt of Statute 
by Concealed Fraud of Firm.] — See ' Muo-re v. 
Knight, col. 12 L ' . . 

■ 6, EXBCtITOM, ADMIKIST^TOBS,. .MyiSOT," 

. ’ Lsuateeb akd Heibs. . . 

' Sec also post, A, ' Y i. ‘S' (cdl. 81), md .B, II; I’Y ' ' 
^ (coL 232 ); ^'/v ../r;* ' Y.,’' 

’'Hs, Doatk oi Creditor Abroad,]^-lf fe] 

/'in Bngtand atHthe timicthc/csiUse;o|.,^fctibn' 


the' time 0f 

■“/ A.' '' V' 
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on behalf of himself and other creditors against for his demand within six years after the right 
the widow and the executors : — field, that the of action accrued. Becomlly, that the domurrer 
claim was barrcHl by the Statute^ of Limitations, should be overruled ; as the costs clainietl by the 
an<l that the bill mnstj)e dismissed. with costs, plaintiff were incurred by him not merely in his 
Bimfwngltt \\ Jkiatwnghf. 43 L, J., Gh. 12; private right as a party in another cause, but in 
L. Iv. IT Eq, 71 ; 2i) L. T. 1)03 ; 22 W. R. 147. lais official character of adnunist rarer ; and as 

the grant of administration to him, tliough 

Tresh Action after Abatement.]— 'Where an voidable, was not void, and conferred on him 
action by a creditor agaiiist his debtor, com- during its continuance the rights of a lawful 
meuced within six years“ abates by reason of the administrator, entitled to be paid out of the per- 
deatii ot the debtor, the reasonable time allowed sonal estate of the deceased the expenses properly 
for (‘onmiencing a fresh action against the per- incurred in the duties of the office. Thirdly, 
sonal rcpresentatiTCH of the debto]*, in order to as the demurrer was overruled, the plaintiff 
]>revent the opeintion of the statute, under the ''vas entitled to the costs of the hearing. IIoio- 
21 Jae. 1. c. 16, s. 4, dates from the grant of the Bamhert^ 2 Ir. Eq. 11. 254. 

letters of administration : and the right of a 

creditor in this respect is not affected ^by delay Action on Bill stayed against Lunatic pending 

or laches on the part of the next of Idii of the proof Lunacy — Death of Lunatic — Action 
debtor in obtaining administration. CurUwh v. against Executor.]— See Baeli v. Coulte, col 36. 
Mimunqhm. (AhrZ), 7 EL & BL 2S3 ; 26 L. J.. ^ 

Q. B. LSI; B Jur. (N.S.) 660; 5 W. R. 266; ^ ^ ^ * n i n c 

Affirmed 27 L. .1.. Q. B. 439 : 4 Jm-. (ir.s.) 1102 ; Executor de sou tort,]-Efteot oi length of 

6 W R. 68'--' Ex" Ch ' ^ between executor de son tort, 

^ • who afterwards obtains adminiatration, and the 

next of Ivin. 8hU v. 4 Ir. Sq. R, 307. 

Bill accepted after Death of Testator.j-In Limitations by au executor, 

an action by an admmistrator upon a bill of the testator haring died in 1788, the probate not 
c.Mchange, payyio to the testator, but accepted y,j, allesatioti of the 

attcr his lieath, the statute begins to mu from construction being, that the 

the time of granting the lo teis ot adniraistra- defenclant had possessed the persoiml'estate, and 
tion, and not from the time the bill beoomes due, n,i„h| uave been sued a.s executor de 

there beuig no cause of action until theie is a tort previously to 1792. Welder Wahder,, 
party in a.capaoity to sue. ll’irmy w. hunt . j 


Bequest of Share of Debt due from Testator's ,, 

Atio^ V. 6 ?/^, COL o). estate, having become abated by the plain- 

^ tiff's death"; after answer, but before decree, the 

Onus on Debtor to shew that Debt due before personal representative, more than six 

Creditor died so as to make Statute run before afterwards, hied a bill of revivor to whidi 

Administration.] — See Atlilnwn v. Bnidtord the personal representative ot the original defen- 
BvAUlmj Bovivty, col. IS. who had also died, pleade<l the Statute of 

Limitations, but did not state in his pica that 
Action against Administrators on Bill of years had elapsed since representation had 
Exchange.] — ^4¥here the bill prayed an account Lecn taken out to the original plaintiff : the plea 
on foot of two bills of exchange, accepted by L,, -^as overruled Perry v. Jenkins, 1 Myl. & 0. 
aecoased. and due and unpaid at the time of his ng • 5 l. J., Gh. 82. 
death ; and iif the costs and expenses iiicuiTed 

\>y the plaintiff as administrator of L., down to Executor or Administrator not bound to set up 
the time when the grant of adimnistration was statute.] — Executor is not compellable to plead 
revoked ; and that the amount of the bills due to g^atute in aid of the residuary legatee. Cubfle- 
tile plaintiff as a creditor of L., and of the plain- hjonl) y.Fmdum, 1 Eq.*" Abr. 305. S. 11, 
tiff’s expenses as administrator, might be paid v. Brewer^ Rre. Ch. 173. 

out of L.’s personal estate. It appeared that L. executor is not compellable, either in law- 

had no real estate. The expenses, &c,, consisted equity, to take ailvantage of the Statute of 
nearly altogether of the qdaintiff’s costs in a q^imitations against a demand otherwise well 
cause institiite<l by him as administrator in 1838, founded. JVorton v. Freclter, 1 Atk. 520. 
for discovery of assets, which after issue joined administrator is not bound to sot up the 

and publication passed, was frustrated by the j^t^tute of Limitations in respect of the qiayment 
present ilefendants, who were also defendants in balance of a sum of money promised by 

t.bar cause, and who being L.’s next of kin, aiul deceased to be jiaid to his daughter on her 
in possession of his assets, for the purpose ^ of QaTTiatt, In re, 18 W. R. 684. 

avoiding a decree, lodged in the Rrerogative 

C.-ourt the v/iil of L. which they had previously effect of Admiuigtratiou Actioa and 

new grant, to themselves cum testanioiito aniiexo- v 1 . posr 400 , 1 . orq. 

They'^now'' pleaded the Btatute of Limitations as ' t ' + 

to tiro bills of exchange, and demurred generally Residuary Legatee may set up Statute.] 
tL;o m'4mfihe bill ai sought an account, Ac., 'Upon the hearing of an origumtmg sun« 
of the plaintiff’s costs ami expenses as adminis - 1 taken out by the.'C^secufcor, unde i Old. LV . o, 
' tratortlHold, firat, tliat tbo pica should to detemitte a 
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A'j)pUc<^(-tion , etc. 

ji’tffiised freeholtls, Jiiid diediii 

1.:. ,,..^3 personal 

certain trusts, and 
execui.ors. The 
for the 
3 whole of the personal 
to siiu]>lc contract crcditois 
In 18G1), A. died, aiul 0. was 
Hi trustee in his place in ISH. 'J'he 
were I'cceived by the 
of the interest on 
'as a}h-died in accord - 
will. The niortj4a”'C 
uithcient security, aiid, 
the niort.uagees 
„gs against B. and. 


LIMITATIONS (STATUTES OF) 

s, notwithstanding., the 
to interfere. WeAmi, 

G1 L. J., Oh. 565 ; [1892] 


. ..Testator 

1867. having devised all ius r( 
estate to A. and Ih ipion ( 
having appointed them ha ^ ^ 
executoi-s, without making ^ PyoWt?':. 
mortgage deljt, applied the 
^ estate in paynients 
• 'j tire testator, though and beneticiaries. 
teen" barred 

trustees, and after payment 
the mortgage the balance w 
ance with the trusts ot trm ’■ 
property became an ins] 
interesir having fallen into aiTear 
in.. 1886 commenced proeeedinry, „ 

C., under which acooiuits ot mdl p.’ 

sotal estate receired l.y A. and B., or by p 
alone were directed, and also the usual acooiuits 
ofTh; testator’s real estate, including an 
Ic ficrniust B. and C. Accounts 


{Statute ■ of. inmitatior 
refusal -of the executoi 

3 Ch.' 50 ; 07 L. T. 64S ; 40 W. E. 63b. j 

Statute-barred Debt due from Legatee.]— An 
executor is entitled to set ofE 
debt due from the legatee to 1— , - 

such debt may have been barred by the statute 

beforethetestatorsdeath. f 7; 

13 L. J.. Ch. 461 ; 15 L. J-, Ch. 204 ; 3 Hart, 

589 And see Chafes v. Coates^ 86 T.. J., • 


Devastavit, Claims iu Eespect of-l-'t-yt®.; ® 

cuted a money bond, binding J. 

heirs, and died in 1794, leaving B. his ^eu and i 
executor, to whom real and persojml as^efa t 

devolved sufficient to satisfy the tend. < 

interest on the bond during his life. Ht (hed t 
in 1813, leaving his widow, 0., his executrix and - 
n-eneral lesratee and devisee. C. paid interest o - 
the bond'down to February, ISp. PPpy ’ 
following she married D., who paid the mtoic-t ( 
and part of the principal duo on the bond during 
the coverture, which was determined m June, i 
1H34, by tho death of 0. ; and he afterwards 
paid the interest down to his own death. L. by 
will, under a power of appointment, ^ye to i). 
a life interest in her real estate, and he took out 
admiiiistnition to iier with her will auncxecl. 
D. died iu May, 1852, leaving E. his execubn. 
Subsequently the bond credit or took out ailmmis- 
trution de bonis non to A., I>. and C., and hied 
a bill against B. and tho devisees of 0., seeking 
to obtain iiavinent out of the real aiffi personal 
estate of C. Held, that the claim ot the credi- 
tor against C. personally was a, claim on simple 
contract onlv i«s for a devastavit, and was theie- 
fore barred by lapse ot time. /hm-M v. Ariv;, 

2 ICay & J. 54 : 2,5 h. J., Ch. 57 ; 2 Jur. (s.s.) 
322: 4:W. 14. iSl. , 

Testator .mortgaged an. estate to plamtircs, aiia 
devised it to the three executors upon trusts in 
faviiur of his {laughters, and after the death oi 
all his children for sale. The executors distri- 
buted t he whole jicrsonal e.stat,e without providing 
for the mortgage debt. After this one^ of the 
executors died. The . daughters occupied the 
farm for twenty years after the distribution ot 
the personal estate, paying rent to the executors, , 
ami, until 1880, paying the interest on the mort- 
gage. The mortgagees then brought an action 
for foreclosure o.r sale, and Claimed to haveyiiiy 
deficiency made good by the two < siirviving 
executors and the' executors' 'of -the .deceased 
executor :--HeId, that any claim-rfoundOd on' the 
I'n fimtributinff the peiuoimT estate was 


.testator. 

545,. 


Time runs in favour of Exeoutors, notwith- 
standing Charge. of Bebte on fersoaalty.J—A. 

debt wbicb...at the death of a testator, is imfc 
fered by the Statute ot .Limitations, nmj 
become so siftorwards as to the t‘xecntora aiul 
;'-ieaateefii, no'twit.tatanding a charge by the tCbte- 
.‘toi- bf'hisidebts.upon his persoiiai estate, not wiu 
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the operation of the statute be prevented though The right of simple contract creditors to pro 
the testatoi', erroneously supposing part of his ceecl against real estates devisctl by tlic debto: 
personal estate to be real estate, has so described under the statute B -i Will. 4. c. f04. is barrec 
it ill his will, and charged his debts upon it. by the' Statute of Limitations in six years f ron 
Scott V. Joupft, 4 01. (!v F. 382 ; 7 L. J., Ch. 242, the death of the debtor. Itumie v. Dortuu 13 Ir 
b. P., Fmilte V. (JctuicfeUf, 3 Myl. & C. 499 ; Eq. R. 545. 

8 L. J., Ch. G1 ; 2 Jiir. 1080 ; Scan^ v. Tweedy, 

1 Bear, oo ; S L. J.. Ch. 46. Devise in Trust to pay Debts.] — Sec Ihtyhc. 

. ... Fernm v. Gore; and JDnadax v 

Claim of simple eontraot Creditor against JHali, col { Tullooh y. : WiUmni 

Testators real Estate and residuary Legatees.] v. Xaylor ; and Cmllan. x. Oulto,,, 

^ I he Icsiatoi deviled certain estates to trustees 7 . tMoore v. Petchell, col. 188, 


Liability of Executor taking Kote from 
Debtor.] — A testator died in 1829 ; part of his 
assets consisted of a promissory note foi’ 100/. of 
five persons. Ail interest on it was paid down 
to 1837, but liy whom did not appear, .fn 1S37, 
the executor took the note of one of the hve for 
the 100/,, and interest was paid iint il 1842. Subse- 
quently nothing was done, an<l the debt liecarne 
barred by the iSratute of Limitations : — HcdiL 
that the taking the second note was equivalent 
to payment of the first, and the executor was 
charged with the 100/. Siuirlicn v. Medal, 32 
Beav. 587. 


Money paid by Mistake by Executors.] — 
Executors of obligor of bon<l having, by mis- 
take, paid debt and interest without making 
deductions for property tax provided for by 
bond, though six years had elapsed : — Held, 
entitle<l to have it refunded. It would have 
been different had the obligor himself paid it. 
Smith- V. Ahoj), 1 M'Olel. 623; 13 Price, 823. 


Eight to have Accounts taken.] — The 

Statute of Limitations does not run in a|uity 
against the right of an executor, or of an execu- 
tor of an executor, to have his accounts taken 
and his liability as an accounting party ‘defined 
by irKpiirics under the direction of the court. 
Smith Y. O' Grady, 7 Moore, F. C. (n.s.) 106 ; 39 
L. J., F. C. 63 ; L. B. 3 F. C. 311 ; 23 L. T. 476 ; 
19 W. B. 22. 

The Statute of Limitations does not run in 
equity against the right of an executor, or of an 
executor of an executor, to sue the persons 
bcuehciaily interested in the estate for recovery 
of payments made in excess of assets in hand, 
7/a 

All executor coming to the court after twelve 
years’ dela}^ asking to have the accounts of his 
estate taken, is not disentitled. 75. 

A person bequeathed all his I'eal and. personal 
estate in Jamaica, after payment of debts and 
legacies, to his grandchildren, to be ap[><.)rtioiied 
wiien they should attain twenty-one, aiid ap- 
pointed B. executor of his will and guardian in 
respect of his real e.state. The testator died in 
1832. and'B. entered into possession of the real 
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Bar to Suit to reeoVer Assets | Executor or Administrator neglecting to sue, 
Mistake ky Administrator.] — See Infant barred.] — See M t/rh y. A'. India Co,', eol 


As to Provisions in Wills for Payment ^ of 
Bebts not operating as Acknowledgments.] — See 
B'urlie T. Jones ; Frealie v. Cranefeldt ; Scott v. 
Jones ; and Uendell v. Carj)cnter, col. 107. 

As to Acknowledgments by and to Executors, 
Administrators and Bevisees.] — -See A, Vll. 
1, tu (col. 116), and A, VIX. B, b. (col. 131), post. 

Entries made by Executor by Birection of 
Testatrix of Payments of Interest to ber, admis- 
sible.] — See Bradley v. James, coL 140. 

Agreement between Executors to Waive 
Statute.] — See Lade v. Trill, col. 113. 

Plea of Statute by Administrator to Claim for 
Arrears by Annuitant overruled.] — See Higgins 
V.. Craivford, c<')l. 115. 

Action against Administrator by ICext of Kin 
— Partial Intestacy — 23 & 24 ¥ict. c. 38, s. 13.] — 
Sec Jennens, In re, Mill is v. Iloice, coL BOS. 


Statute no Bar to Claim to Assets left by 
Administrator in Bank.] — A testator died in 
1818 : A., as his administrator, received assets 
and placed them in a bank to an account, A.’s 
trustee,” where they still remained. A. died in 
185B, and to a suit, instituted by the administra- 
tor de bonis non of the original testator against 
the representatives of A. and the bankers, to 
recover the fund, the representatives of A. set up 
the Btatute of Limitations, but the bankers were 
willing to pay the amount: — Held, that the 
statute was inapplicable, and a decree was made 
for the plaintiff. Smith v. Acton, 26 Beav, 210, 
Held, also, that in such a suit the representa- 
tives of A. could not be charged with interest. 


’ Claim by Executor to be iudemnified for 
unauthorised Advance, in pursuance of Eamily 
Arrangement, not barred.] — ^Under a deed of 
mdeniiiity of October, 1811, in the nature of a 
family arrangement, W. K. the younger and an 
executor of the testator was indemnified by the 
rest of the family from any claim in respect of 
having allowed the advancement of a consider- 
able portion of the testator’s estate to two of the 
sons, G. and C., on their promissory notes. These 
promissory notes had been barred by the Statute 
of Limitations, no interest having been demamied 
in respect of them, or any acknowledgment 
taken, A creditors’ suit had" been instituted to 
administer the estate of G,, and a claim to be 


with him by Client.] — A railway company, at 
various times in 1851 and 1852, deposited with 
C., wTiowas their solicitor ami con tidential agent, 
certain sums of money, with directions to apply 
them in payment of each of several claims for 
compensation for lands taken by the compan^L 
A separate account was opened in O.'s books for 
each sum, shewing the amount received by him 
from the company, and the amount paid by 
him, on the foot t;f each claim. Tiie entire sum 
received l.>y C. was not in all cases applied by 
him as directed, and in January, 1855, his books 
shewed a balance of 128Z. 8 a'. od. in favour of the 
company, on the foot of lalunces unapplied. 
C. died in 1861, iri testate, and his administrator 
settled an account witii the cojn[)any, whereby 
a sum of 6,24BZ. 8x. was admitted to bo tine to 
This account inciuded a judgment rccuvere<l 
against the company by fj. in 1856.: but there 
was no evidence that .it inchided the 428/, 8 a ‘. od, v 
— Held, tiiat 0, was not a trustee of the sums 
deposited with him, and that the Btatute of 
Limitations was therefore a bar to t.he elaim. 
Kotice by Creditor of Claim iu answer to ! Crawjord v. Crairford, 16 'W . ii, 411. 

Executor’s Advertisemeut does not stop Statute 
running,] — Bee Slejpkens, In re^ Warbnrto/i v. 

Stephens, col. 26, ■ 


Statute does not run against Liability of 
Legatees to refund to Creditors.] — The testator 
leaves assets sufficient to pay "all debts and 
legacies ; the legatees receive payment, which 
the creditors might also have had, if they had 
demanded it in time ; they lie by for eleven 
years, and the estate is wasted ; yet the legatees 
shall refund, Ilardwleh v. Myml, 1 Anstr. 112 ; 
3 IL E. 562, 


Statute in subsec^uent Administration Suit.]- 
Bee Fleret v. DIanhy, JIanhy, In re, coL B2, 


Wbetber Statute applies to AeUon by Client': 
against Solicitor, ]«The Statute of Limitations, 
in the absence of fraud, applies to an action u]' 
^ X ^ -r X* Buit brought by a client against Ids solicitor. 

Claim of Committee flg^st Heir of Imnatao mndmamk, I»ro, 1 Dr.& Hiu.iay ; 1 L.a'.475; 

barred by Btatute, notwithstanding Petition in E 2tlB 

Ipaeyby Co»mitte6.]~tfee;rj7/rtiW« y. a' (.fissolution of partnurship, by whicli 

JiittnoH, coL 3t}. ^ ■ tIjQ continuing pnrtnor euvoiiuitetl to pay tlio 

•: V,] .d; ■ ‘ .debts and to pay the retiring partner asum eitual 

Aotion by re»duary Legatees lagainst Eaceou- to half the' next half-yearV proiita ; — Held, that 
tor and Trustee .for Breaob nf jftust-^Trustee honpayinent of a debt by the continuing pfwdner 
jAet, 18BS, during the haif»*year -could not be set up against- 

‘JhdHgctnmj coL 4L ' the^rbriring partner as an answer to the Btatute 
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of Limitations. L Woodnum, 45 L. J.. dea,th, .the plaiatifi was his wife, and might. 

Oil. 57 L. E. 20 Eq. 721 : 2-4 W. E. 47. within a reasonable time after his death, have 

Held, also, that j-hoiigh the debt w’as from obtained administration of his effects ^ but tiiat 
soHcitoi*s to a client in I’ospeet of moneys received, she suifered more than seven years to edapse after 
there was no express trust to exclude the opera- his death before she took out letters of mhuiuis- 
tion of the statutes. ^ ^ tration ; — Held, that if there were circumstances 

The ordinary relation of a solicitor to lus client which, at law, prevented the defendant, being 
in ciuestions of account is not of such a fiducial, y an attorney, from setting u}) tlie defence of the 
cliaracter as to bar the Statute of Ifimitatious, statute to ‘a money demand at the suit of his 
21 Jac. 1, c. 1(). Ih. client, the proper way for the plaintifi to avail 

herself of them was by a surrejoinder, and nor 

Solicitor of Trustees in Possession of Trust by calling on the court to interpose its summary 

Fund.] — In 1875, a sum of money, which, under jurisdiction and prevent the defendant from 
the will of S., was vested in trustees on trust for pleading the statute. Tristan, In re, 1 L. M. k Ih 
the plaintiff’s father for life, and after his death 74. 
for the plaintiff, was in the hands of A., the 

solicitor for the trustees. A. invested the money Bankruptcy — Solicitors to the Commission — 
on mortgage, and in January, 1879, it was repaid Statute not a Bar as between Creditors and 
by the mortgagor' to A, In that month, and Solicitors.] — A. and B., partners, were solicitors 
again in July, 1879, A. paid interest on the said to the commission. More than six years back they 
sum to the plaintiff's father. In November, 1879, received various sums of money on account of the 
A. died. From that time till January, 1886, estate, having a set-off in respect of their bill of 
the plaintiff s father received half-yearly instal- costs, but which bill they did not deliver to the 
nients of interest on the said sum from a person assignee till within six years. Be3“oiul the six 
who had been a clerk of A., and was employed years, A. and B. (upon an agreement that A. 
in winding up his business. In July, 1886, the should pay all the debts) <hssolved partnership, 
plaintiff’s lather died. In February,' 1891, the and the assignee, with knowledge of this fact, 
plaintiff, who was then, the solo trustee of the continued to emplo.y A. alone as the solicitoi* 
will, ].)rought an action against the executrix of to the commission, and no attempt was made 
A,, claiming an account and payment of what to charge B. with the money’s received by A. 
might be found due -Held, that A. was to be and B., till veiy lately, viz., when an official 
treated as an express trustee, and therefore the assignee was ap})ointed ; nor had B. ever ackuow- 
plaintiff's claim was not barred by the Statute lodged any liability to account Held, first, 
of Limitations. Soar v. Asliwell, [1893] 2 Q. B. that, as between B. and the creditors, neither the 
391^ ; 4 E. 602 ; 69 L. T. 585 ; 42 W' E. 1G5— 0. A. Statute of Limitations, nor inches, nor other con- 
See Friend, In re, col. 127. ^ duct of the assignee, would o[ierate as a bar, 

A. and B. being .solicitors to the commission. 

Action against Firm for Money received But, seeondljq that as the assignee was able to 

by one Partner.] — lnlS32, A. emploj'-edB.andC., recoup the estate, he could not, under such cir- 
tben in partnership as attorneys, to lay out 5001 cumstanoes of conduct on his part, call on B. to 
on mortgage. It was invested accordingly on account. A. had become bankrupt. Semblo, 
a mortgage to, D. D. subsequently sold the neverthelesSj that he or his assignees were 
property, kibjoct to the mortgage, and the pur- necessary parties. parte, Ikthertson, 

chaser shortly afterwards paid 500^. to C., who, In re, 4 Deac. k 0. 547 ; 2 Mont, k Ayr. 48 : 
however, ilid not inform either D., or his partner, 4 L. J., Bk. 7. 

or A. of' such receipt ; and again lent the pur- . , . . 

chaser 806ii., and continued to receive the interest Action for Negligence— Hortgage.]-—A sohci- 
thereon. The partnership was dissolved in 1838 ; tor in advancing money on mortgage may be 
bur both before and after the dissolution, and employed, (1) to invest in a particular mortgage ; 
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Ap 2 )Iication, c(r, 60 

Held, that since the transaction of 1869' was dated damages was within the saving clause of 
within the ordinary , limits of the partnership the 21 Jac. i, c. 16, s. 7, and therefore, such an 
Imsiness, the firm was liable for negligence in action accruing whilst rhe idaintili was iii pi-ison, 
respect thereof, but that the remedy against them might be brought at any time within six years 
was barred by the statute 21 Jac. 1, c. 16 ; that from the first time of his being at large. ^ i>r it 
P.'s fraud of 1875, not being committed in the might be comuiencetl whilst the plaiiniif con- 
ordinary course of the business, the firm was not tinned in prison, or before his enlaa-geinent. 
liable in respect thereof. Hvqlies v. Twisden, althoudi more than six years after the cause of 
55 L. J., Ch. m ; 54 L. T. 570*; 34 W. R. 498. ’ action accrued. Pif/ffott v. lia.sh, 6 Ish M. 376 ; 

4 A. &c E. 912 ; 2 H. k. W. 29 ; 6 L. J., K. B. 
Time runs from negligent Act of Solicitor, 272. 
not from its Discovery.] — See Wood v. 

col, 17, 9. Persoxs Beyond Seas. 

Negligence of Solicitor in not giving Notice 

of Title of new Trustees — Statute does not run jpj 4 A 5 Anno, 0. 3, .v. 19, nnd 3 d’* 4 117//, 4, 
in Solicitor’s favour till Notice given hy subse- 42 , a. 4 , an art ton man ho hrouffht irlthhi .v/,/* 
q^uent Mortgagee.]— See Bean v. Wade^ col, 16. tj^^arsfrom- the return 0/ a defendant loho //vov 

hei/ond tvlie-n the right to bring It aeerued. 
Bequest for Delivery of Bill of Costs an jfy 2IcreantlU Law Amendment Act, 185r> 
Acknowledgment of Debt.]— Sec Citrwen y, 3IH~ (^59 A 20 T7V'/. e. 97), .v. 19, the farther time 
hum, col. 95. giran to a. plaint Iff who nuw begond sea a when 

. T X the art km aeerued bg 21 Jae. I, e.lfy, sA , and 

Misappropnation of Client’s Money— Innocent 3 c. ^ 43^ 4, inmy. 

Partner deprived of Benefit of Statute by con- ■' 

cealed Brand of Birm.]— See Moore, v. Knight, jg ^ gg c. 97, s. 10, retroapeetive,]— The 
col. 121. lOth section of the 19 & 20 Viet. 0 . 97, isretro- 

Claim for Costs by Solicitors to Company saved sPftive, unci therefore even ivhw^^ 
from Statute by undertaking to pay of Official 

Manager in -Winding-up.]— See Olmumter. no person is entitled to any t meiyUhin uhioh to 
<7 ..7 7 /•7 J T . .-.^1 1 M ' commence an acTum beyond the time fixed by 

AhoryduMh „ncl Central Mg., In re, coL 114. by reason of such person being beyond 

SoUcitor selling for Mortgagee cannot set np 
Statute as a Bar to Claim by Mortgagee for Ji, f 'T7"-4-^.Ap^r^S A",’ A; 

Balance of Proceeds of Sale after Payment of f’ f '- 

Mortgage Debt.]— See Mell, In re. Lake v. McU, con oJ. 

col. 2 O 0 . Ct. Jhorne v. Heard, ool. a. Eesidence in Jersey. | — A person resident hi 

Statute not a Bar to Claim by Client against his 

Administrator ot Solicitor for Sum improperly a sh7 pit-ed the? The 

invested. j-Soe Power v. Power, col. 20b. ^ .^lb.ad in 1S51 been in Englainl for tlirce 

weeks, and bad. while in Jersey, received a sum 
8. Persons in Prison. due to her testator in this country ; — Hehl. in 

Mg the Mereantile Lam Amendment Jet, ISofi * 20 Viet, e 97 « 12, did not 

(19 i- 20 Viet. e. 97). ,v. IQ.thefinther Tmegiren. “PP .!> tUe.executrnv not having beei liable t. be 
L 21 Jac. 1, e. Ki. 1. 7, to a plaintiff mho wan in in this oountiy.andhav.ngdoiio nonet w 

.'*»»• -«« -—■I. «»>. “ 

19 & 20 Viet. e. 97, s. 10, retrospective.]— Jur. (n.s.) 324 : -I- L. 1. oS; 9 7V. K. 294. 

Beet. 19 of 19 k 29 Viet, c. 97 applies to cases i Tha i 

where the cause of action accrued before the act f\ ^ 7,,.,. .X.'r'L ’hl 

came into operatiou, and no action is commenced beyond the .xas, m e , > ’ ^ ^ 

till after that period'. OormU v, Hudson, 8 EL & m'^on with the wo ds out oL c u aim oi 

?d, 429 : 27 'L J., Q. B. 8 : 3 Jur. (N.s.) 1257 ; 6 ^ BuTilorio.s, aiul. aie 

w. E. «. 1--,* U. ». 

Action for maliciously opposing FlaintifTs ^ Moore, B. 0. 4. , . , , . . 

Discharge from Debtors’ Prison — Statute runs A debtor in Irelarid is seas witb.in the 

during Imprisonment,]— Action for maliciously ‘ ^ 

procuring the plainUfPs creditor to oppose the f -T^. ‘U* , -j r-' -ir 

discharge of the plaintifi; by the Insolvent But notuyiehtor in hcotlan Haf/wr, 

TYotii-n-ra Hmivi- TiirUAVpInv tVlP nlfd-Ot.iff wasifletaitiod 1 B- el .jOI), . 



partner B. had neyer beeii in England. Upon 
cross-examination he admitted ''that B. 
occasioiialij’- absent from Frankfoit. for three or 
four days, and sometimes for a week or a. mouth 
together ; — Held, evidence to go to tiie jury, and 
that it was not necessary to call 11 himself to 
negative his having been" in England. Korli w 
8hej)2?erd, 18 C. B. IDl ; 4 W. 11. "52*0, 

To England from place within English 

Jurisdiction.] — Though the cause of action 
accrued within the jurisdiction of Ihe Supreme 
Court at Calcutta while both the p>arties were resi- 
dent there, and by the king’s charter, grant e<i in 
pursuance of the 18 Geo. 8, c. h3, that ciaut is 
authorised to exercise the same jurisi iiction in civil 
c»ases as is exercised by the Court of K. B, within 
England by the common law, and assnmir jg that by 
such authority the provisions of the 21 Jac. 1, c. It), 
s. 7, and 4 Anne, c. IG, s. 19, are transferred to- 
India, as part of the law of England, auxiliary- 
to the common law ; yet, Ijy the express terms, 
of the savings in those statutes, as applicable to 
the courts here, the plaintuf’s right of action 
upon an assumpsit is saved, if he (having 
returned home before the defendant) commenced 
such action within six years after the defen- 
dants return liome, though more than six j’-ears 
had elapsed in India after the cause td’ action 
acci’ued there, and <luring the defendants stay 
within the jurisdiction of the court in that 
country, WiUumt< v. 18 East. 430 ; 12 

B. E. 40L 

Foreigners.] — A foreigner who always. 

resides beyond sea is not bound by the Biatute 
of Limitations. y. Grteme, 2 W. BL 

723 ; 3 Wils. 145. 

The proviso in favour of persons under dis- 
abilities in 21 Jac, 1, c. IG, s. 7, applied as well 
to foreigners who hatl never becTi in this country 
as to parties residing abroad at the time of the 
accruing of the cause of action, and returning 
afterwards to England. Ltifond v. Muddoch. 13 

C. E. 813 ; 1 C. L. B, 339 ; 22 L. J., C. P. 217 
17 Jur. 624 ; 1 W. B. 37L 

Before 19 & 20 Viet. c. 97, s. 10.]— A person 
beyond sea, and so within the saving of the- 
Statute of Xjimitations, need not have returned 
to enable him to commence a suit. Gage v. 
BuXkeleg^ Bidgw. 278. 

Statute ran against a Plaintiff beyond seas 
if he returned, though he went abroad again.] 
— See Stmrt v. Mellkh^ col. 25. 

Action on Bill accepted and payable abroad 
barred after six years’ residence here of Ac- 
ceptor.] — See Bon v, Llpimana^ col. 38. 

Foreign Judgment.] — Sec JUlmer,^ v. Bntce^. 
col. 89. 

Form of Eeply that Defendant beyond seas, 
when Cause of Action accrued,]— See Plummer 
y. col. 144. 


Writ for Service out of the Jurisdiction.] 

— The Statute of Limitations does not commence 
to run in favour of a defendant whilst he is beyond 
seas, notwithstanding that the action is one in 
Which leave to .serve the writ out of the jurisdic- 
tion could have been obtained under B. S. G., 
1883, Ord. XI. Mu,s'iirus Beg v. Gadban, 63 
L. J., Q. B. 621 ; [1894] 2 Q. B.' 352 ; 9 B. 510. 

One of Joint Debtors Abroad,] — Under 

4 Anne, c. 16, s, 19, if a right of action accrued 
against several, one of whom was beyond seas, 
the statute did not run till his I'eturn or death, 
though the others had never been absent from 
the kinc’dom. Toioien v. Mead. 16 C. B. 123 ; 3 
C. L. B<r381 ; 24 L. J., C. P. 89 ; 1 Jur, (x.S.) 355. 
See King v. Ilimre, 13 M. & W. 494 ; 2 D. & L. 
383 ; 14 L. J., Ex. 29 ; and Fannin v. Andermn.f 
7 Q. B. 811 ; 14- L. J., Q. B. 282 ; 9 Jur. 969. 

Eetnrn — What is.] — Where two partners were 
sued in 1812 for a debt, and, one of them being 
abroad, 'writs were issued against him, with a view 
to outlawry ; but a commission of bankruptcy 
having been sued out against the other partner, 
resident in this country, the proceedings a.s to the 
outlawry were suspended ; and the absent partner 
never returned to this country, except by touch- 
ing at Deal, in 1814, for a mere temporary purpose, 
in, his passage from one foreign port to another : 
— Held, that the touching at Deal was not a 
.retuiTi to this coun try from be vend seas. Gregory 
T. Ilarrill, 8 Moore 189 ; 1 Bing. 324 ; 4 L. J. 
(O.S.) K. B. 262 ; 1 L. J, (O.S.) G. P, 115, 

The word “return” in 21 Jac. 1, c. 16, s. 7, 
means being in England at the time when the 
statute begins to run, although the person has 
never been in England before. Pardo v. Bing- 
ham, 39 L. J., Gil. 170: L. K. 4 Ch. 735; 20 
I.. T. 464; 17 W. B. 419. 

Where, therefore, a creditor who was domiciled 
abroad, and had visited England in 1846, made 
no claim in this country against his debtor’s 
estate for tiebt.s contracted abroad before the 
passing of that act, within the time iixed by the 
!8t'a1ute of Limitations ; — Held, that he wns barred 
from reccweriiig with regard to debts contracted 
both befoi'c and after he was in England. Ih. 

A 1cmpora.ry sojouiTi in England by a foreigner 
is a return within s. 10. Ih. 

— Evidence by One of Two Partners.]— A. 
and B,, bankers at Frankfort, sued C. on a bill of 
exchange, which became due on the 2nd of 
Decomber, 1S4S, He pleaded the^statute^ to 
which they replied, that, at the time of the 
accruing of the debt they were beyond the seas, 
and that they did not, nor illd either of them, 
come to this country until within six years before 
the commencement of the action. In suppoi't 
of the replication, A. was called. He stated that 
he was not in England at any time between the 
mat urity of the- bill and ■ 1851 ; and that his, 


'' '‘IO.'Maekied Women. 

~ > , SeeaUii post, B, II. 13 (col. 243). 

By 21 1, 0 . 16, 7, and 3 4' 4 Will. 4, 

A ' 42 ,' if d flmMiff iKho is eorert when the 
aciUn uecnes /nmy bring it within years- 
after she p dmgrert. 



LIMITATIONS (STATUTES O'F)— Application, cCc. C4 

verture. j — In an action by payee Hote made by Wife before^ Coverture — Pay- 
ir of a note, he pleaded the statute, ment of Interest by Wife ■without Husband s 
hat when the cause of action Privity— Statute not avoided.]— -See JS'pir y. 
)laintiff was the wife of B., and Holland, col. 135. 

rmed to be so until B, died, and ^ ^ ^ ^ 'n ... x 

jcamc discovert, and that she sued Wife-s separate Estate 

irs after the death good, -lepl Estate m Hushand-Statute no bar to 

AMieHon, 7 Q. B. 804 ; 14 L. J., ^1*’= redeem. J-.Seo Moat/ v. 

col- 197. 

T.rListce Act, 1SS8 (51 A; 52 Yict. c. 69), 


11 . Poor Law G tr abdia-ns. 

Action against for Debt must be brought 
within three months from half-year in which 
it became due.]— 22 & 23 Yict. c. -.19, «. 1 ; 
and We.s’t Ilani Union v. St. Matthew. Judlnnl 
Green^ [1896] A. 0. 477 : B<y. v. Siopneij fhuon, 
L. 11. 9 Q. B. 383; Baiter y. Biller lea y Union, 
33 L. J., M. C. 40 : post, col. 67. 

And see Poor Law. 


But not for Debt incurred as Eural Sanitary 
Authority.] — See Dearie v. Peterrjirhl Union^ 
col. 67. 

12. PRI2?CIPAh AND AG.BKT. 

See also post, B, XL 8 (col. 204). 

Aotion against Agent for an Account.]— An 
agent who stands in a •iidueiary relation to liis 
principal cannot set up the statute in liai* af a 
suit for an account bv his principal. Bnrdieh 
V. aarrieh. 39 L. J,, Ch. 369 ; L. II. 5 Ch, 233 ; 
18 Yh E. 387. 

An agent, who was a solicitor in London, held 
a power of attorney from his principal in America 
to sell his property and invest the proceeds in 
his name. The agent received certain moneys 
under the power, and paid them into Ins own 
I bankers to tlie general account of his tirm. The 
principal died in 1859 intestate. In 1867 his 
widow took out fulininistration to his estate, and 
in 1868 she filed a bill against the agent for an 
account : — Held, that the agent hekl the mono}’ 
in trust for liis principal, and, therefore, the 
statute was no bar to the sail . //;. 

Tliove being no proof that th,e agent lunl ma<le 
any interest or ])rofit by the money in his hands, 
he was charged with simple interest at 5/. per 
cent. Ih. 

Moneys received by Agents for the Sale of 
Goods.] — See Friend, In re. col. 127. 

Account between, kept open by annual Pay- 
ment of Tax for Principal, j— The hankj'upi had 


Wife’s Separate Estate.] — ^In 1875 a married 
woman borrowed money from her husband upon 
a parol agreement to repay him the amount 
with interest out of her separate estate. She 
•died in 1884, without having paid aDytbiiig in 
respect either of interest or principal, and with- 
out having given any acknowledgment in writing 
of her liability to repay the tlebt. After her' 
•death her Inisband claimed repayment : — Held, 
that the debt was barred by analogy to the 
■Statute of Limitations. Forkni v. Turvill (2 
F. Wins. 144) ex[>lained. Ilasthujs (^Lady'), In 
re. Ildlett v. Hastings^ 56 L, J., Oh. 631 ; 35 
Ch. I). 94 ; 57 L. T. 126 ; 35 W. IL 584 ; 52 J, P. 


the separate estate 


money, 

liable, and though six years pass, the demand 
not barred by the Statute of Limitations. 
V. TnrrUl. 2 F.,Wms. 144. 

Qufere, wliether the Statute of Limitations 
can Ise pleaded in bar of a bill filed to enforce 
payment out of the separate estate of a maiTicd 
woman, on a bill of exchange given by her in 
her separate ca|.)acity. 

Y. & Coll. C, C. 205 
-512. ■ 


Coppin V. Granp 1 
; 11 L. J., Oh. 105 ; 6' Jur. 

Slorieys advanced by a stiungcr in providing 
necessaries for the support of a married woman, 
living separate from her husband, are debts 
binding her separate estate ; and, being debts 
pnyable out of funds hehl in trust for lier 
separate use, are not barred by the Statute of 
Limitations. Barler^ In re., llodqson v, WiB 
Uamson, 15 Oh. D. 87 ; 42 L. T’. 676 ; 28 W. B. 
944, 

Ante-nuptial Debts of Wife— Statute runs in 
favour of Husband from date of Debt.] — See 

Bet/h V, Phree^ eol. 24. ' ' , " ' 

Action by Wife in respect of Misapplication 
of Trust Funds — Statute only begins to run 
against separate I»ife Interest of Wife on Death 

of Husband.]— Bee Mam v. Browne^ coLAo-, 

■ ‘ Action on Hote by Administrator of Wife— 
of 'interest to fiusband avoids Statute.] 

Mart Y* . '' [ 


been in the habit, for a long c<Rn’sc of years, <4* 
making paynicij tn aud recei viug mmieys for the 
petitioner, no account of whicli had ’been ren- 
dered )jy tlio b<ankj‘npt, but tlu.^ uccomE was 
extracted from his b(H)ks after Ins bankruptcy; 
it did not appear, bowever, tliat for ihc last six 
years he had made a,ny payment to the ]xitit iruiei, 
or had received any money for him, }>!ir that the 
only transaction, during that period, was an 
annual pa.ymont made by him for the ]>etitioncr, 
of the (iraiiiage tax Hold, that such p^yymenl. 
was evidence of a.rauning acemmt between the 
parties, bo as to takii the case out of the Hraiute 
of l/lmitations. Beaehey^ Ah? Seayn In 

w, 1 Deac. 55 L 

Etatuto not applicable, to .Olaim by, Crown to 
recall DKicer^s Fay in bands of 4riay Ag’cnt.]-- 
Bee BrummeU v. col. 



IFrand of Agent.] — See I/ardwivl'p. v. V'e^vion ; 
WalsJiam v. Staintan. ; Tirrehjini v. Charter ; 
Medlieott y. 0'J)oneU; Do Mont more no ff v. 
JDerereux ; jukI Gillott v. Pepj)oroorJu\ col. i24. 

Payment of Interest by Solicitor — Whether 
Agent for Party Liable.] — See KewhcmUl v. 
Smith, col. 288. 


18. Infants. 

See aUo post, B, II. 13 (col. 248). 

By 21 Jac\ 1, c'. 16, .s*. 7, and 3 .J* 4 Will. 4, 
c. 42, ,s*. 4, a. plaintiff who is mi infant when the 
aotioii aoorue.H may hrlny it tvithin six years 
after cominy of aye. 

Trustee for, Keglecting to Sue.] — An executor, 
administrator, or trustee for an infant neglects 
to sue within six years ; the Statute of Limita- 
tions shall bind the infant. Wyoh v. East India 
Co.. 3 l\ W. 309. 

Acknowledgment of Debt for ITecessaries.] — 
See v. Smith, col. 120. 


Highway Act, 1835 (5 & 6 Will. 4, c. 50), 
s. 109 (repealed).] — The three mouths’ limit 
uiKle.r tlic Highwa}^ Act applies to local authori- 
ties for acts done by them as surs'eyors of 
highways. Graham y. Maveastle Corporation. 
62 L. J,. Q. B. 3i.o; [1898] 1 Q. B. 648; 69 
L. T. 6. 

In an action against a corjioration for negli- 
gence, as sui’Ycyors of highways, commenced 
more than three, but less than si.x. months after 
tlie cause of action accrued : — Hel<l, that the de- 
fendants were entitled to rely on tlie limitation of 
three months provided by .5 A G Will. 4, c. 50. aiul 
therefore that the action could not be maintained. 
Taylor v. Meltham Loonl Board (infra) dis- 
tinguished. Barton v. Salford Corporation, 52 
L. J., Q. B. 668 ; HQ. B. I). 286 ; 49 L. T. 43. 

H., late in the evening, was crossing a bridge, 
from which the handrail had faiieii into tee- 
brook below. He stretched out his hand to hold 
it, believing it to be in its usual place, fell over 
the bri<lge, ami sustained injuries for which he 
sued the highway board in the county court. 
Notice that the rail was unsafe had previously 
been given to the board, ami it was repaired by 
them a few days after. The county court judge, 
nonsuited the plaintitf on the ground that the 
action was not brought within three months, 
according to the Highway Act, 1885 (5 A 6 
Will. 4, c. 50), s. 109 :~~Hcld, that this omission t.o> 
repair was something done in pursuance or under 
the authority of that act, and that the county 
court judge was right. Holland v. Sortliwioh 
Iliyhway Board, 84 L. T, 187. 

11 h 12 Yict. c. 63, s. 130.]— By s. 109 

of the Highway Act (5 & 6> Will. 4, c. 50), no- 
action is to be brought against any ]>ersoii for 
anything done under that act after three months 
I after the fact committed, for which such action 
was brought. The Public Health Act, 3848 (11 
& 12 Viet. c. 63), s. 117, constitutes the local 
board of health surveyor of highways with all the 
powers of any such surveyor in Englaml ; and by 
s. 189,' every action against any inspector, or any 
'person acting under the general board of health, 
or the officer of health, clerk, surveyor, inspector 
of nuisances, or the officer acting under the 
direction of the , local board, fox*' aity thing (lone 
under the- provisions of that act, is to be commenced 
within, sixtnonths -after the accrual of the cause 
of action,, and not aftemards: — Held, that an 
action of trespass' again-st. a local .hoard of health 


14. Pledgou and Pledgee. 

A. borrows a sum of money from B., with 
whom he deposits government securities a.s a 
pledge, upon condition not to sell them until 
failure of payment at a certain day. This is 
such a transaction as may be affected by the 
Statute of Limitations. Gaye v. Bulheley, 
liidgw. 278. 

Goods pledged by Bankrupt.] — See Kemp v. 
Westhrooli, coi. 78, 


V. SPECIAL LIMITATIONS WITH REG All!) 
TO ACTIONS FOE THINGS LONE 
UNDER PARTICULAR STATUTES. 

BythePuhlie Anfliorifie.^ ProUetion Act. 1898 
(56 4' ’>7 Piet. e. 61), s. l,any proeeediny ayamst 
any yferson for an act done in, or in respect of any 
alleged defmlt in, exeoiition of an act of parlia.- 
ment or of a pnljllo duty or authority must he 
connnetieed iclthin six months after the act or 
default, or in case of conthiuanee of damaye 
within- six months after the ceasiny thereof. 

11 & 12 Viet. c. 43, s. 11— Encroachment on 
Carriage Way,] — Building within fifteen feet 
from the centre of any carriage-way, contj'ary to 
27 A 28 Viet, c, 101, s. 51, is not a contimiing 
offence, and the six months’ limitation imposed 
by 11 & 12 Viet, c, 43, s. 11, rims from the com- 
pletion of the building. Coyyins v. Bennett, 
2 G, P. D. 568. 

— — Proceedings to recover Extraordinary 
Expenses in repairing Highway.] — The six 
months’ period of limitation, provided by 11 &: 
12 Viet c. 43, s. 11, within which a complaint 
must bo preferred to recover extraordinary 
expenses under s. 23 of the Highways and 
Locomotives Amendment Act, 1878, must be. 

VQL. IX. ' I ' ' . ' ' . 



3 :0F)— Limitations, 68 

protection of 6 Geo, 4. c. hi s. 44. Carruthen 
y. Pfupie, 2 M. & P. 429 : 5 Bing. 270. 

Where assierneerf of a bankru[)t entered tiie 
premises of a‘'third pers<m to seize g()o<ls which, 
were the property of the hankru]jt, it is not 
necessary that an action should be brought against 
them within three months after tlie iact (unn- 
mittccl; the act of the assignees not beiTpgdonc 
“in pursuance of the statute, within r> (100.4, 
c Bu s. 44. PPp V. 8 B. .k (?. 997 ; :> 

M. ck Ky. 865 ; 7 L. J. (o.s.) K. B. 101. 

Local Drainage Act — Protection of Surveyor, j 
— Asiiiweyoriiruler a local (h'aiuage act may take 
advantage of a clause limit ing the cummencement 
of actions to six months after the act done, where 
the injury hapiiened to the ]daintiti within six 
months of the action brought, altliougli it does 
not appear that a com})eiisation, as directed by 
the statute for the act complained of. has been 
made, or a certain course therein s])ecitied 
pursued, on the observance of which only no 
could have a right of entry on Uie glands of 
others- Bootlthy v. Morton. 7 M.oore, 51 : 3 Br. 6: B. 
239. 

A local iniprovement act enacted that actions 
iigainst persons proceeding under the act shall 
be brouglit Avitbin. six calendar months next after 
the matter or tiling done. The treasurer, siir> 
vcyov and coiitraetors undei' the act dug a 
sewer near the plaintitrs house, in consequence 
of which the foundation was suiik_ and the Avails 
Avere cracked : — Held, that the right of action 
AA’as limited to six .months from the ^day the 
cracks Avere occasioned. Lloyd v. B tyney, 4 
]\r. (k P. 222 ; (> Bing. 480 ; b L. J. (O.S.) C, P. 
IGl ; 31 H. B. 474. 

Action for Eesultiug Damage.] — By a statute, 
it AA'as provided that no action sliouldbc brought 
“after six caleridai' months a-fter the cause of 
such aciioii should have arisen.*’ A nuisance 
i was caused on the 2iul April, and continued 
. until the 2nfl duly, and the jury gave damages 
at the rare <*f 10?. per mouth ; the action was 
not eommerieed until the 3IM h l)ee(uiiber : — Held, 
that damagesfor t wodays only <?nidd be recovered, 

■ the action being lirouglit too late to sustain the 
I previous damage. IT/Mas* v. IJonyrrford Mnrkrt 

■ 6h.. 2 Scott, 44(> ; 2 Bing. (.N.C.) 281 : 1 Hodges, 
2Sl': 5L. J.. C. P. 23. 

Where a statute limits the periot! Aviihin Avhich 
an action is to he brought for an act done or 
committed, if the caii'-’e of action is a <inglrj act, 
s or one Avhich amounts to a tn^spass (except it is 

■ a coni inuing trespass), t be a<u ion innst be brought 
s Avithin the prescribed perioil alter the actual 
, doing of tlic thing complaim.Ml of; tun if the 

cause of action is iiot thc^ doing of the tinny, bid 
" the resulting of damag'e only, the vicriod of bnii- 

■ tal ion is to be iMauptitetl from the time Avhen 
L the iiarty sust aim'd the injury, 'WhUrhoitre v. 
i Feilown\ lit 0. B. (K.8.) 795: 39 L. J., (h H 
. 305; 4 UT. 177; 9 W. B. 557. 

By a private act it Asms enacted, ilud a coin- 
5 pany slumld be sued Avirhin cnhmdar 

. inouths after the fact comnntitsr’ ;--lleld, that 
, the limitation ran from the time of the coiisc’- 
quential injury hajspeiung, and not from the 
doing of the act which caused that conso(|UcnHal 
t injury; the act' iUclf not Ixdng tortious y>r 
n lajuriqus’, except from those t‘ortscf|ueuccs avhich 
I 'Occurred some time after. (Pi Ion v, 

- I Oar. & l\ 541 ; B. & M. Uh , ' 

i A. was mortgagee Irom B. of leitHehoId hoiil''* 


22 & 23 Viet. c. 49, s. 1— Action against 
euardians.]— No action or other proceeding can 
be maintained against the guardians of a union 
or a jiariah for any debt, claim or demand due 
from them unless such action is commenced 
Avithin the half-year in which the same shidl 
have been incurfed or become_ due,^ or within 
three months after the expiration of such halt- 
year. or unless the time has been extended by 
the Poor Luav Board, under 22 & 23 Viet. c. 49, 
fs 1 JBalier wBlller'icay Tltikrn (xnordian.^, I 
H & 0. 942 ; 33 L. J., M. C. 40 ; 9 Jiir. (^r.S.) 
1201 : 9 L. T. 486 ; 13 W. B. 11. Beg. v. Stepney 
Union, 43 .L. J., M. 0. 145 ; L. B. 9 (). B. 383 ; 

30 B. T. 808. . c 7 T 

The limit of time for payment of <lebts by 
guardians under 22 <k 23 \ ict. c. 40, s, 1, is not 
applicable to debts contracted by them Avhen 
acting as rural sanitary authority under s. 9 of 
the M)lic Health Act, 1875. Benrle v. Peters- 
Held Union. 57 L. J., Q. B. 940 ; 21 Q. B. I). 44 < ; 




t)y liiiVliiAilONb (STATUTES OW)— Special Limitations, *70 

mines and oarj^es. B. afterwaids demised the Damage.] — A., who was enrirlocl hy an act <»f 
mines, aiid^ assi/^ued the barges to G. : — field, parliament to all the surplus water and such as 
t riat^A. mignt bring troyer against a canal coni- was not necessary for the purposes f<f a canal, 
pa ny. who tortiously seized^ and sold the barges brought an action against the canal eompany 
aiKL part (tf the produce of the .mines for tolls for an illegal abstraction of water, and alleged 
olaimc(l to be ruxe. Held, also, that no injury in his declaration continuing acts of coimn issimi 
resulted to A. until the^ sale ; and that therefore and omission from an antecedent period, rcr 
mi action brought within six months of the sale, which he was dejxrived of the water fur nine 
bin more tlian six months after the seizure, was weeks in lcS25, and for seventeen weeks in I<s2d : 
not baiTcd l)y n clausp in the (‘.anal act. ^limiting — lieULthat the eompany was within the prutec- 
tiie comiiKuiceincnt of actions for anytldiig done tioii of the limitation clause of the BO G?eo. c. K2, 
ill pursaianee of tliat act to within, six months s. 79, which enacts, that any action foranytliing 
atter the tact committed. Frazrr v. Smfmmi, done in }>nrsuance of tlic act .shall be brought 
^ ^ ' '’5 within six calendar months next after the fact 

L. J., Iv. h. luB. ^ ^ committed, unless there was a continuation of 

And see OfjliJey v. AmuiUigtott Canal Qk, and damage ; and also, that thm’e was no coiuinua- 
Jenk'nin v. Coolio. col. 71; and Bluliemore v. tion of damage, inasmuch as tlmre was a cessation 
(Humurtfa/Lshira Canal Oh., col. 70. of injury, although the cause from which the 

jf A ‘ y, II- -ry HI juiw procccdcd wus CO fit iuiung. IJIahanare x. 

A^f / Cause Of Aotxon-Pubhe Health Canal ft... 3 y:& J. (!U. 

■tC’ Action against lopal Boaid ■Whci'e a canal eompanj' was empowered to 

wLfif f ^ Excavation -Within Six supply the canal with w.ater from all streams 

Hont^ of Bamage, not of ExoavationJ-See wlnatsoevci’ within the di.stanec of KlOO y.ards, 
(,/ umlne nalhe.nd Local Board, col. In. e.xcept as thereinafter mentioned, with a proviso 

5 & 6 Viet. 0 . 97, s. 6— local and Personal notliing shonlcl extend to initlnn-isc them 
Act, What is.]-An act wliioh was printed as a P yater from certain j.eeitied stronnis 
local.and personal act. .ami containing a danse ^opmen lOrh Juno and 10th hopte.nber except 
enacting that it should be deemed a public act, 2'^^^ ^ ijose st roimis should over- 

.and judicially noticed as such, gave jurisdiction G'"'’ ^ *2 

to the commissioners appointed under it over 1?“? ’'f, oyrttowing should continue and 
debts wheresoever conliurtcd. and aiiv pereon ^ tor .anything 

might sue in tliis court, if the dkindant ™ bo done in pursmince ot the not or m the 
happened to bo in any of the pLace.s name.l in “«“bon ot the powers and authorpes before 
the act. :-Held, a pubiio local ind personal net, S'ven, 'yithm m.x calendar months arter the fact 
within 5 & 6 Viet. c. 97, s. 5. M v. Oent, “emitted : or, m case of a continuation of 

1 D. & L. 413 ; 12 M. A: W. 231 : 18 L. Ex. 2i. damages, within three calendar months aftei- the 
But the Metropolitan Police Acts (2 & 3 Viet, comnnttmg such damages should have ceasedt- 

c. 47 ; 2 & 3 Viet. c. 71 : and 3 & 4 Viet. e. 84) contmumg to tahe the 

are nrt. JiarneU v. Co.c. 2 Sew Sess. Cas. 4S71 "A®’' ,of .tbe .spocihed 

9 Q. B. G17 ; 1(1 L. J.. M.' C. 27 ; 11 Jur. 118. tb® prohibited times, might, 

’ ' ’ uevertheles3, be so tar a thing clone iii (?.xeciition 

Harbour Acts.]~-The Ramseate Harbour the poweA and autboriti'e.s" given them by the 

Acts (32 Geo- B, c. Ixxiv.. and 55 Geo" B, c. Ixxxiv.) a.s to entitle the corapnuy to the protection 
are acts of a local ami' personal nature. Sliep- «£ t.he act a.s to the time of commencing the 
herd v. Sharp. 1 H. & N. 115 ; 25 L. J., Ex. 254 : against them, Cahi/ v. Tr'(7f.v and Berks 

2 Jur. (K.S.) 517 ; 4 W. R. oTO—Ex. Ch. B. l\\ H. & S. 580. 

J/oore V. Shepherd. 10 lilx. 424 : 24 L. J., Ex, 28. 

Dock Company — Improper Directions of 

55 Geo. 3, c. 51, s. 23--Eating Act— ^ock Master.]— An act authorised a company to 

Distress Warrant hy Justices.]— The 8 & 9 Yict, and maintain docks, and to appoint a dock 

c. 21, empowers justices of the county of .Xdar.u ma.ster, who should have power to direct the 
casterto make rates on the division of Manchester mooring, unmooring, moving and removing of 
for the purposes of the act ; and s. 21 enacts. vessels into or in the docks, and should have 
that all the provi.sions of anv subsisting act, control over the space of 100 yaids from the 
relating to the enforcing of Qouuty rates, shall enti'ance into the docks, so far as related to the 
be taken to apply t.o rates made under this act. tra-nsporting of vessels in and out ; the company 
The 55- Geo. B, c. 51 (a Countv Rato Act), by to be sued in the name of their treasurer; and 
.6. 2B, enacted, that all actmns against anv person, every action brought against any person for 
for anything done hy virtue of that act. should anything done in pursuance of the act, to be 
be liroiight within three months after the fact commenced within six calendar months after 
committed Held, that ail action against the the fact committed. In an action brought 
jnstices. for issuing a warrant of distress against against the treasurer for damage done to a vessel 
the broods of an overseer for not collecting and ii'^eans of improper directions given by the 
payiVirT- over a rate made under 8 & 9 \lct, c. 21, <^ock master in transporting her into the docks : 
ought'to have been brought within three months, —Held, that giving-such dircction.s was a thing 
as^s 21 of the latter act 'incoiporated s, 2B of 55 done in pursuance of the act, and that the action 
(Geo B. c. 51. Baden X. Smith; IS L. J., C. R- should have been commenced within six calendar 
121 '• Vb Jur. 428. " * ^ ^ ' months after those directions were given. Smith 

Tikd, also, that even supposing the 8 & 9 Viet, y- Shaw, 5 M. & By. 225 ; 10 B. k U. 277 ; 8 L. J. 
iC. 21 , to be aTocal act, it repealed the 5 6 Yiot. Co.S.)_ K- B., IIL 

c. 97, so far as regarded the period of limitation A,,'' -- , ^ t-, ■ . '■>- 

foi- bringing this action, n. - ■ '■ ^ of Iaaa.]^By acts of parliament 

® ® ‘ enablmg a;, to make ‘and maintain a canal 

' Whether XMug toe in' Execution of Rowers -n^yi^Hpth''a 2 id;'to,;.take lands 'tox that purpose, 
given hyAet—idistraotioh of Water— -Cfoatiuum^ sattsfaetlph.u^ was provided, that the 
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any garden gronnd o^juris'lict' 

ovriiers andoooupievs, dismi&s iLissutwIied with the ovideia.e 

brought for anything tote ; M,n to be drained w. Ij- 

e acts should he com- .Mat being nuulo, mid attcrwaid^ 

lav months next after out U. „,i„eanmce. as on a charge ot 

rmmitted;mwf Upon that day 

"3 of damage, then ‘nHed ^and the charge of pei-litvy 

months next after the com- and the magistrate sulisetiuently 

“3 should have ceased. ,.eeo'rnizance of the assistant lot h ■ 

cr'^to take garden ground 1 an iudictmeni for iicrjuiy- 

" the lianks of the *\P 1 . but returtiod nut found. 

i\Sf 

them trespss not ^mnucuce.l 

•as not true. three montlis after the crfinniis- 

■hich he dcmandefl the trespass, hur within six 

after which sion of the ai . .luiiristratc was entitled 

■hich an action L. J., M. 0 . 10 ; 7 Jtu. : (>. ^ 

-ithin six calendar la Metropolis.]— The *>“'f 

.....ly of the land ; -and bringingaotionsagainst jiistpa ot a mctiopo^^^^^ 

dthin the protection ot Joiic„ district, in respect .^“c se the 

ally done for the purpose miascliction given tlicm by 8 tj- 

■ statutes, though m the t tliree calendar mouths, the potni p ^. . ^ 

of that purpose the company had 3 vj(.t.. c. il, s. 0 . 8 , and mit w-x 

■ u’epresentatioii amounting to the period given b\ _ - — ^ ^ 

' -Icr. OaUeyXLftO g. ^i. v. P Q- i>. oii , - 

B. & Ad. 138 ; 2 L. J., cas. iSG ; 16 L- J-, M. tt 2i ; U Jm- 

11 & 12 Viet. 0. 44, s. 8— Six Months’ 

.]_A canal company limitation.]— A magistrate is 
to demand and sue tor jj, an action for such p.ut < ^ W[Pi,i si? 

of gooils, and to distrain suffered under his \varran . ‘.,"(.tion commoucei 
in respect of which such calendar months liotoro ^ ^ 

aid and to detain the same against him. ^ after th. 

t ol !lh tolls and of all ^An action brought 'vithm s x n o U s altu 1 m 

due from the owner of such end ot a long f/ ^ 

;r-:3 such distress is suthcient. I itheiihfjiHj * 

itiiin five days, to x. p. 24. , 4 ,, nf the 

as in the case of a Xn an action against justu.c. oi 
were not expressly fo,. false imprisonment, it 

.:i carnages. The piaintiif was dischargcl from p is n ‘ “ 
ition brought for becemliov. and cemodi 

--ance of the ACt , or in j„,m i-Held, that the 1 

'ers and authorities granted time, 'V3 ^ -• 

n^-ht within six calendar 295 ; 7 L. t).(o.S.) M. O. m' • 4 - v 

thelact committed :->Held, j,, an action agmnst nm 

, for nonr>aymeiit of tolls was tloiie by them ex olHcio, t ic i < _ 

-i the act. J>>nU»s v. „t nisi prins tliat he iirocixided upon » 

out. within six months alter notice lo tiieiu 
•here the owner of trams the action, although there i.s a ,3',’ 

and during such of action ; and tliercforc 7 ,,;^ 't., , 

illegifilv distrained for arrears j^nd a continuance cif the hi .s v '' ''tp.L " 

• ■ •■ while not carrying ^ out of the time hxed by the imtuc. II <.'t 

nods, and afterwards sold, such 'Founihr, 14 Kast, 491. 

' .-’rh months from^the. ^ 

count complammg ot mjui y Months’ Limitation— In what Case 

!l®rcfnst™mTioes an act. bonfril.kt iutei 
XMUns y. o ^ VV. ■^yithin the iirotcctiou ot 


company shoiiUT no 
without the consent 
and that any actior 
done in pursuance 
inenced xvitliin six 
the facts should have been 
there should be a continuance 

within six calendar ineinn- 

of such damage 

'ishiiiL 

‘ agent, with- 

'ould not .have given thor„ 


inittin^ 

The company, w 
for the purpose 
canal, told the occupier, a 
obtained the consent ot the ownp 

out which the tenant WGux. no 

permission ; but tlie statement _w. 

Tdiey then paid him a sum - 

on account of a 

they entered and sloped away |J°“ ' 
land in consequence was F- 

bv the Thames at every high licit, r 
dimage the landlord succl the o^^P^y’ 
before more than six , , p 

ground was , taken and the tide Jet 
that the Injury was one tor wl.—- ; - 
should have been brought w 
months after the taking away 
that the company was w 
the limiting clause, inasi 
iilained of was roa 

contemplated ^by the 
X>rosccution cf 

been guilty of a mu _ , 

bad faith towards the occupies 
V Kensington Cnnal Co.., o 
K. B. 208. 

- Distress for Tolls, 

was authorised by statute^ to 
tolls upon the carriage 
any carriage or goods 
tolls ought to be pa_ 
until payment made ot suen 
arrears of the same c,.... ^ 

caiTiage or goods ; and in case 
should not be redeemed 
appraise and sell the same, 
distress for rent ; they 
authorised to levy any toll upon 
statute enacted, that any acti' 
anything done in purs nan 
execution of the pow'”"'' 
by it, should be brouj 
months next after 
first, that a distress 
a thing done in piu’suance <: 

Held, secondly, that w 
let them to a tliird persoig 
letting they wuirc i _ „ ^ 
due from the jierson hiring, 
such Tierson’s g< . „ 

owmer might sue w.ithitt six 
time of sale on a c.-.: 
done to his revm'sionary^ 
and sale. . Itj. S.,r*, 

-194;, ST., X, Ex.- 2*3; 

; Aetioas agaiast J usttces / : 4 

a '/I s. S 3-— '10 Oeo. 4,..c. 44r,,s. JI— inxee oi 
MmtW LWitatien*7«WheE ^ 

c ’nPiint having been made against ,w ^ 

..'hfore a police tc 

■ ' a S^ald a, 

beE^l”he«iagi84tftwb6qaiito#:hto^ T 
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reeled under a Where the commander of one of the ting's 
alack cloth, and armed vessels seized a vessel and cargo at sea, 
ion, and carried and brought them into the next port on siis- 
iiig at the time pioion of smuggling, and after process in the 
ler of the house Exchequer the owner obtained an order tor re- 
warrant or not : delivery, under which be obtained only part ol 
the statute, and the goods from the defendant; the owner could 
>’ht to have been not maintain trover for the remainder, it the 
’months. Smith' action was brought after three months from the 
5r «S: B. G19 ; 23 original seiznire, though within three luontns 
from the order for redelivery. buunden v. 
it virtute, officii, Saunder,% 2 East, 25-1 ; 6 K. 11. 121. 
not commenced A¥here an officer in the preventive service 
A/tdreiv.s. 2 Esp. boarded a ship, and left three men on board, 
and two days af terwan Is decided on seizing her ; 
at all Postle- and the owner having sued him for such seizure : 

--Held, that the three months within which the 

his charac- action should have been cooimcnce<l undei 

7, s. 23 (repealed), must be coinpuM 
;ay of boarding the vessel. Crook ^ 
8 ■ Moore, 


,So, if he acts without a warraiu 
thw/dte V. Gltmn, 3 Esp. 226. 

It seems that if a constable acts in 
ter as such, even withoat a warriint, he is Geo. 
within the statute. Field v. Croft, 5 Moore, 329, 
cited. And see Graves v. Arnold^ 3 Camp. 212. Arl< 

A. obtained a magistrate's warraiit for the (o.s. 
apprehension, of B. upon a criminal charge wffiich, 
on the hearinst, was tlismissed. This warrant was P€ 

dhlrtp ‘do the constable of D.” fa parish in Eliz. c. 5, s. o, inclu<le.s ponat acuous wucic 
the couutv of W.). A. delivered the warrant to penalty is given to a common 1"' 

a county "con.Htable of W., and directed him to therefore he nmst sue within 0“^ H & O 

execute it, which he did that the warrant offence committal T f lEx IW- 13 

could not be executed by any other constable ^89 p f'V it 336 

than bv a constable of the parish of D.,aud con- Jur. (1I.&.) 

commtsstoTof the trespass, the constable was -t appe^ on the ^ Ma.jluu.y. 
protected. Frefujavd or Treefjard v. Barnes, 7 Bcdke, 1()1 , 5 ium Hep. Jb. 

Ex. 827 : 21 L. J., Ex. 320. Turnpike Act, 3 dec. 4, c. 126.]-*The 

f* 197 s 12 Distress for Bates — proviso in the 113rd section of the Turnpike Act 

!S» SSSFH 

ggppilp^iii 

inonAs ThM v. Onawwre, 1 B. ^ Aid. 227 , 2 ^ £ j ^x. ll-Ex. Gh. 

19 K. H. 29/. 1 IN 1 ♦ -I * 

Under 53 Geo. 3, c. 127, s. 12 (repealed), \vhic i ^ 4 ‘Will. 4 c. 42, s. 3— Action hy 

requires that an action for anything done « G-nldsmiths’ Company.! — An action by 

amrdsrihnid'aids W Mome? within 31 St.d .Viris'’it”«on 

under a warrant .S three by a® paJy^^^ 

chnrcli ,“V., Collin'! y R’se s. 3 , and consequently can be brought more than 

calendar months attei the balu CoUins it- ^ , i accrued. 

.7 H. i: W. 134 ; 3 L. J., Ex. 2i3. tUZy. 50 L..J., Q. B. 561 ; 7 Q B D. 

Eight of Overseer.]— An overseer of the 465 ; 45 L. T. 363 ; 30 W . K. . , 

iS ™nrs mi Xer'wiSinlho^rohc^^n ' further, as to Penal Actions, col. 88. 
of the act. 2futting v. Jualtmi, Bull. N. P. 24. Eailway Act— Ohstruotioa of Canal— 

o«.,» .1 f ““-/-ti- — y ” 

Geo. 4, c. 7 Geo 4 c 53, railw^aj act it Avas provided that no action 

sure of Forfeited 0-oods.j — By / o vjco. , Kp Vkmno'ht as'ainst anv person tor any- 

ril,5. an action cannot be maintained agamst pursuance 

officers of the customs, for ^ ^ tie act’, unless such action should be com- 

fei ted by the .revenue laws, unless bio light w within six months next after the act 

rin4inlntlis after the actual seizure “"of a continuation of 

standing a suit is mstitutecl m Oni f ^ within six mouths next after the 

Exchequer for the condeimiation^ of the goo , v»mnuHttto'^ucU'^iamages should have ceased, 
wffiich is depending at tlie By alttbseluOPt aot the company was aiitliorised 

three montlis. Minn v. Rerm, 2 H. Bl. 14 , ^ of a caiA provided that, if. 
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the execution of the works, the canal should I ^^Tho Vicnc.'sT. s. ‘.M>ioan 

, obstracted, the company should pay . comprehended in.” //'• 

•oprietors of the canal Wl. ® f ^ XnUl 1^.0001. to 0. on 

ited damages during the ?**,., ® „artncrship. T. made a will, ienvi 

,struction, and in default pf payment of such K. and G. T. die, 

mi on demand, the propnotors ^5^ ^rfore ohl Oorent Garden 

le same ill an action. “'‘“Pf “I™ *^,,-1 hnnicd down, which event took pi 

itioii of their works “hstractod the ‘ ' LSSfi. There had been before U( 

840 and Juno, 1841. In ™'the neo'o'tiatious between G. and H- tc 

lietors of the canal made a demand on tlic . -jj. :j„^)y’,.Xheatre ; but 

o« for the penalties for the two obs tme- « ^ been pai 

ions, t4 last of descnbal m then ( 4 had never 

iemand as havdng ceased on the 11th June, U . “ ° G. finaUy brought an 

.11 Juno, 1842, they brought an action toi the judgment for a, 

,enalties :~Held, that t^c .7*" Satefy (Xr the dt“ath of T., 

irought in time, as the the of the <lato of a bill filed 

.v... +Lp fir.tioTi bea:an to run tiom tne ut -XI 


Issue of "Writ witMn Time umi 
sufficient.] — Bee Parso7is v. i&iw/, coi 

QiniTu under Allotment Act, hrou 
Time specified in Act, must, on Deat 
dant, he revived against w 

Time,]— See Kmiht v. Bate, col. 302. 


VI APPLICATIOil OF STATUTES IN 

PaSuLAE PEOCEEDINGS. a: 

1. In Eqvity. b 

Sec liMUcotty. O' Bowl; Hyrtev. Pr'we; and 
Bond V. Jiojiliins, col. 150. p 

Courts of Equity act either in Obedience or by t 
Analogy to Statute.]— Courts of equity, though >• 
uS: wfthiu the words of the Statute of Ln.iita- a 
tioiis (which apply to particular I 

are within the f f • 1 

Jhmnden v. AmieoUy iLorS), 2 hch. A Let. (..40 , t 

“courts rf equity act not by analog, but in s 
obedience to the Statute of Limitations, lb, . 

Upon all legal titles and legal demands, courts 1 
' of equity arebounelby the Statute of Limitations, j 
T 7) ' * ' ' 

Thmi'di the 21 Jac. 1, c, 16, docs not aiiply to 
■ any cqSitabie demand, equity takes the saine 
limitation in cases analogous to those at Uu, 

I.ength of time adopted m ^q«^y by analogy 
to statute of Limitations, Bodle v. ^ 

Vcs. & B. 560 ; 6 Madd. 181 ; 22 K. 2dX 
Bee also Smith v. vhrif, 6 Bro. dj. L. bdO, n. , 
and Greaves, I)i re, 18 Ch. B. at p, ool. 

_ Bequest of Share of Sum advaueerl to 
, f artuersMp— Bill for aa AocouutO*-Whea the 
remedy in equity is correspondent to a re,medy at 
£w, aL theSatter is sulfject to a limitoion m 

noint' of time by the'/fetatute of Limitatioms ] 
tlirou^di being included witldn the words of the 
Ltute, a court of equity there in-am^gy to 
the statute, am,l ■ adopts -they 
statute as. its own rule of propete, ; Bu^pf any 
proceedhig in eciuityisihclnd^Witltin 
' of the sfutute, ‘ there 'U .eourf 
■ court of law, aets. ■ 

-..i.,; pr..,,::.. A.. 
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should not uload Statute of Limitations to any To an action by the assignees of an inwlvent 
action the plaintiff should bring on the notes or debtor to recover 

any other plea, which the defendant could not insolvency, in which they dedaied that in con 
have pleaded at the time the bond was given ; sideration of the money ' i,„„ 

but this court will not order the immediate pay- vent, the defendant Fomsal to pay ^ to them 
meut of the money. ClarU- v. CoMcy, 3 Cox, as assignees it bad p ea to say th. the 
i-o. 9 1 ^ T? cause of action first acciued to tne lu. 

’ ‘ ■ before the plaintiffs became assignees, ana that. 

Where Statute attached after Bill filed, In- six years had elapsed after the cause of action 

mnetion against pleading it at Law.] — See first accrued to the insolvent, and before the suing* 

Sh-delieU V. Price col. 32. out the writ of the plaintifis.” Ai»de,‘ v. 

- ' „. 2H. Bl. 561. _ 

Time begins to run against Belief from Mis- Bill lies by assignee for account aiid aein ei y 
take from its Discovery.] — See Broohuhank v. groods pledged by the bankrupt, notwithstand- 
SmitJi, col. 20. ing the Statute of Limitations. Kemp v. 

Time ceases to run on filing Bill.]— See A motion' by a trustee in a liquidation that 

V. Vlze^ col. 32. rents of property of the debtor received b^^ I n. 

^ should be V)aid over to him, notice of which is 
Taking out Writ in Common Pleas not sum- more than six- years after the rents were 

cient to keep alive Debt in Chancery. j— See is barred by the statute. Korton, Kx 

Klevet V. Mauhip col. 32. Mamel, In re, 66 L. T. 245. 

Express Trusts,]— -See MvBoivmll v. WJvUe, Creditors.]— The statute does not 

col. 42. attach to a debt proved under a commission or a 

Statute does not run against an Executor’s ^ <5 dividends, if 

Bight to an Account in Equity.]-See v, ,, knitted proof of the debt, 

O hrtul'H, col. 54. although the creditor has failed to apply for the 

Agreement by Married Woman ^ W Loan 

out of Separate Estate— Debt barred m Six Years 3 Mont. & Ayr. 154 ; mid Bnnufev or 

by Analogy to Statute,]— bee Jlastimjs, In 'le, ^ 

Hal left V. liadings, col. 63. ^ j,. J., Bk. 96. 

Administration in Equity of Deceased Debtor’s rSerof insolvent debtors, 

Assets,]— See Barton v. limermilko.ol\. (b. jg23, died m 1826, 

, , , T» +ft leaving assets more than suificient for the }>ay- 

Where Statute has barred Penalty, Bight to ^ all the debts which he had contracted 

Protection against Discovery gone, i-bcei^ second insolvency :-Held, 

V, Smith, and Milhama v. lum ington, col. 88. assets ought to be applied in payment, 

,, « T 4.* «5+fltntp 1— first, of those subsequent debts, and, secondly, of 

Equitable Beplication to Plea of Statute.] scheduled under the second insolvency, 

Bee Hunter v. (iihhons, col. 123. thirdly, of the debts scheduled under the first 

Statute a Bar in Equity to to^admhiister the 

original Debt, but not ^-s to whether any sub - 2 iot affected by the 


Specific Performance.]— Bee TaJmars/i v. Jiiap • executed a deed of inspectorship, 

jleston, col. 151. intended to operate under the Bank- 

provisions of Statute as to ^ payniLt°of ’dewt Vr^sSeL and the 

adopted in I!<iuity.J— bee Ilyik v. 1 nee, cui. the deed in certain contingencies 

320. one of which happened, and for the reyiyor of 

the debts in that event, deducting dividends 

I, <•' .isssKx: 

the statute lintl begun to run against a F^iom toned n ^ | affidavit ; and 

i,,gcinaito,-’sdebt,bef<,re tho commissioiMssu®l, a dirtdend on Ws debt 

it^shall not, be taken advantage froVSrinsp^oS under the inspectorship 

person 21528 Held, that' the debt,.being otherwise baried by 

® s‘e,| bv Ms the Statute of Limitations, was not, by any of 

fr- rS 2 1 sslii’i jf Bk.; 44 ;'T2 X, T. 787 5 18 W. B. 

f ri.'col) a P.'se; 28 fe. R. 625., ' 1026, , , , 



79 LIMITATIONS (STATUTES 0¥)—Particin 

Trustee Act, 1888, s. 8.]— The proYisions | Statute runs in 

s. 8 of the Trustee Act, 1888, have no applica- m ® 

tionto a, trustee under a liquidation. Oovnuh, Acknowledgment c 
In re, 65 L. J., Q. B. 106 ; [1896] 1 Q, B. 99 ; 78 Inoperative.] - be 
L.T. 602; 44 W. E. 161. col. 22^. 

Sale of Shares by Bankrupt’s Assignee ,, “ 

avoided after Fifteen Years.]-Wheii a mining f n° 

concern, in which a 'baukrnpt had more than one- rupt s hcnetture. j 
third of the shares, was wound np, and a new 
companv formed, who paid 18,000^. as the pur- 
haJe-money for’ the mine, &c., which sum w.as hwred Judgment 
to he uppUed in pavment of the debts ot the old 214. 
concern ; and the property of the new com]>aiiy 
was divided into iift,y-four shares, of which 
eleven were assi.£?ned to the assignee of the run against C 
bankrupt for himself and friends: and of these 
eleven, four were purchased by the trustees of ruaiy, 186.) 11 1 

the defendant, then a minor, and the purchase- 
monev, which was exactly four httydourths ot ^ 

the 18.000/5., was paid to the assignee Held, on been established, 
a suit bv a new a^ignee, fifteen years afterwards, bills of exclmnge 
that the four shares were to be considered as the been accepted by 
vu’OTiertv of the bankrupt, and the assignee as payable in 4 tbau 
ke agent of the defendant in the purchase, and ot his claim ana 
that the shares still belonged to the bankrupt’s Jsturbing ppvio 
estate, and an account of profits decreed. Timutr the Companies *. 

Trkawm^, 12 Sim. 49 ; 10 L. J., Ch. 249 ; 5 applicable to he 
Ti.v. ■ ■ company subsisti 

up order ; that f 

Action for Betinue of Title Seeds by Assignees 
of, against Purchasers from, deceased Bank- «at ™ ^ 

m/pt-T-See PlaM v. Ooit.mU col. 14. 5^^ J 

Statute does not run till Close of Bankruptcy il 4; 'ly 
against Debt discovered after Adjudication to ^ 

have been incurred by Fraud.]— See Cnmleij, Claim of] 

hi re, v. hum, col. 20. Payment of Divi 

. g directors of a lim 

Statute does not run after Commencement ot to the i 

Bankruptcy.]— See i7m‘, col. 88. roports and bah 

. T.x • debts known hy 

Statute does not run against Right of Assignees 
to recover Dividends paid in Error.]— See. g^ewn though i 


Dividends paid in Error.] — See JJoltou, 
hx jjurte, htiillie, In re, (io\. A2. 

Statute no Bar to Proof in Case of Constructive i 
Trust.] — See (hneevH, j/arte, col. 42. 

Statute no Bar as between Solicitors to Bank- 
ruptcy Commission and Creditors.] — See Gould, | 
Ex iHirte, Robcrt^im, In re, col. o8, 

6 Greo. 4, c. 16, s. 44, not applicable to Actions 
for Conversion against Assignees of Bankrupt.] 
—See aurruthonY, Payne ; EdyeY. Parker, 
col. 68, 

Statute not applicable to Bill by Assignee for 
Administration of Estate of Deceased Bankrupt,] 
— See Byrne v, Byrne, col, 84. 

Proof on BiD given for Debt more than Six 
Tears Old.]— See WlUon., Mx f arte, BeMley, In 
re, cob 105. 

Payment with Intent to revive Statute-barred 
Debt not a fraudulent, Preference. ]«^See Ba-ze, 
Mx parte, LaM,'In fe, cob I’Bl; y ' 

■’ ■ 'Jfcunning' Account,-' between Petitioner in 
3|ankrujjtc^ ; and^ Debtor' sui0dcient to save Peti- 
tioner’s Debt;][-T:See ' ' _ Bea^uir, 

Jn^re, ebb 164^ ' ' ^ *’■ 



After Administration Decree, Executor cannot 
acknowledge Statute-karred Debt.] — {See PhlUqjs 
V. Beal^ col. 118. 

Set-off of Barred Debt.] — xldebt due to an, intes- 
tate’s estat(3 from one of the next of kin, barred 
by the Statute of Limitations, was set off against 
his share in the estate. White v. Cordwrll, 14 
L. J., Ch. 748 ; L. R. 20 Eq. G44 : 23 W. R. 32G. 

Time runs against Creditors from Decree.] — 
An ordinary administration decree in a legatee’ s 
suit operates as a judgment in favour of credi- 
tors ; so that time under the Statute of Limita- 
tions begins to run from the date of the decree. 
Fi/udtY. Fmeh, 45 L. J., Cli. 816 ; 35 L. T. 235. 

Statute continues to run against Creditors 
generally till Decree.] — In an administration 
action commenced in December, 1878, by one 
executor of a testator, who was also a credi- 
tor of his testator, against his co-executor, 
the usual judgment in a creditor’s action was 
pronounced in December, 1879, and some time 
afterwards a claim 'was bi'ought in by a creditor 
against the estate upon a promissory note of 
the testator, dated in November, 1873 : — Held, 
that the claim was barred by the statute. Steeti- 
daUY. lianldfmm {I Sim. 393) observed upon. 
Geca}:e,% In re, Bray t. Tofield^ 50 L. J., Ch. 
817 ; 18 Ch. D. 551 ; 4.5 L. T. 464 ; 30 W. K. 55. 

Statute ceasing to run against Incumbrancer 
from Commencement of Administration Action.] 
— Where an incumbrancer who has proved his 
demand in an administintion action, presents a 
petition for sale in pursuance of the judgment in 
that action, and carries on the proceedings to a 
sale, the Statute of Limitations does not run 
against his demand after the commencement of 
the administration action. Ehhfs Edate^ In rn^ 
31 L. B., Ir. 95. 

As to when an Administration Action stays 
the Statute.] — Hee A, II. 3, ante (col. 34), and 
EmnhU v. HwmhU^ col 224. 

When Action not on Behalf of all Creditors, 
Statute not stayed as against Specialty Credi- 
tors.]— See Bmby v. Svymour^ col. 322. 

Judgment Creditor barred, notwithstanding 
Administration Action.] — See Berririgion v. 
Emm^ ’col' 322. 

V Where Assets marshalled — Simple Contract 
Creditor’s Bight against Bealty, when barred^] 

^impfe;obntJ*acL'cmlitprS'Wh have, in cense- 


3. In Administration Actions, 

See aldii ante. A, IV. 6 (col. 47), and post, B, II. 
11 (col. 232). 

As to Eight of Creditors, Residuary Legatees 
and Devisees to set up Statute.] — Under the 
common decree in an administration suit, a 
creditor aj>plied to prove a debt which was 
.barj'ed by lapse of time, and the executors 
refusing to interfere, the plaintiff, a residuary 
legatee, insisted on setting up the objection of 
the statute : — Held, that it was competent for 
the plaintiff, or any other party interested in the 
fund, to take advantage of the statute before the 
master, notwithstanding the refusal of the execu- 
tors. Whether the master himsLdf is bound to 
fake the objection, qumre. Shemen v. Vanderhord^ 
1 Russ. il. 347 ; 1 L. J. (o.s.) Ch. 107. 

In taking the accounts in an administration 
•suit, any ere< liter jTiay object that another credi- 
tor’s tlebt is barred by the Statute of Limitations ; 
but, semble, that such an objection cannot be 
taken to the tiebt, which is the foundation of the 
^decree. Fuller v. Eedma/t, 26 Beav. 614. 

A resi< luary legatee may set up the Statute of 
Limitations as against the creditors in an adminis- 
tration suit, though the executors do not take 
the objection. Jloadle v. Bannlder, 4 Drew. 432 ; 
28 L. J., Ch. 881 ; 5 Jur. (N.S.) 402 ; 7 W. R. 278. 

Where an executor has not in the pleadings 
.set up the Statute of Limitations against the 
plaintiff’s chiim, it is not competent for a credi- 
tor to do so at chambers after the decree. Adams 
V. Waller, 34 L. T. 727. 

Wlicre an executor does not set up the {Statute 
of Limitations on a creditor’s administration 
sunmums, the residuary legatees cannot set it up 
against tlie plaintiff. Briggs v. WtUon, 5 
De H. M. A; C. 12 ; 2 Eq. K. 153. 

8e(nis, as to cestuis que trustciit of devised 
estates, who would liave been necessary defeu- 
*!.ianls but for the Chancery Anien.dmenx Act. I b. 

Elaintiff, Residuary Legatee, estopped by 
Certificate and Order from setting up Statute 
against other Legatees.] — bee Browse v. Sj^ur- 
yht, col. 239. 

Court not bound to notice Statute,] — After 
decree in an lulmiiiistnition suit, the court is not 
bound, on behalf of an absent party beneficially - 
inie?’estcd in the estate to disallow , claims 
against the estate, barred by the Statute of 
Limitations, if the }>ersonal representative,.axld. 
dsuch. of the j^ersoi'is benefieialiy interested as are 
' imrti.es to the suit oi* have come under , the d,eCree' 
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do not set up the statute, Alston v. Trollope, 
35, Beav. 466 ,* 35 L. J., Ch. 846 : L. R. 2 E(i. 205 ; 
14 L. T. 451 ^ 14 W. li. 722. 


INfor Executors to set It up.]— Where a judg- 
ment has been recovered against executors for a 
debt due from their testator, and they [)aid the 
debt, the executors are entitled to be allowed 
such payment, although the Statute of Limita- 
tions might have been set up against the crerlitor 
who recovered the judgment. Hunter v. Bn Her, 
Frear's Estate, In re, 3 Giff. 214 ; 31 L. J., Ch. 
432 ; 5 L. T. 46. 


Administrator not bound to set up Statute.] — 
See Garratt, In re, col. 50, 


81 LIMITATIONS (STATUTES 


50 L. T. 144; 32 W. R, 475 — Kay, J. Com- 
promised on a})i)eal, 33 W. R. 312 — 0. A. 

Claim in Winding-up.] —See Higgins, Ex 
parte, col. 33. 


Statute does not run against, after once 

carried in,] — Sec Great Western Extension 
Atmo-^pheric Jig., WrggJites Case, col. 33. 


Claim for Costs by Solicitor to Company saved 
from Statute by Undertaking to pay off Official 
Manager in Winding-up,] — See Gloueester, 
AherystiDtth and Central Jig., In re, col. 144. 


Liability of Transferor of Shares in Winding- 
up.] — Sec Horsey, Ex parte, col. 321. 







c^ucnee of the payment of 
of the personal estate of 
acquired a right of mai\sh 
ai’O not barred, under the t: 
by the lapse o't less than i 
y, a^oper, 1 Ir. Ch. E. 370. 

A sim])lc contract cre< 
a right of marshalling r 
by tiie lapse of less than 
T. Oliver^ 1 Y, ^ Coll. 0. b. 211 ; 

11'2; 0 Jur, 273. 

Upon the death of a testator w 
■ his iml estates for pay Y. 
was died on behalf of Ins creditois, 
specialty and contract, Jo^have^ 

administered and his rerJ 
In that suit a receiver was, 
all bis estates, 
the testator ' 


'cal estate is i not tbarreci aece^ 
twenty years. for th 

was ;not a bar .tc 
who had devised 1 Con. & -h. 13^ 5 

ment of his debts, a bill 021. 

both by 

his assets 

ial estates maiw*^—— ^ 

in 1821, api)oiiited of —bee lkirto/i v 
vvards discovered that 
of an estate which 
is will, but had desceiidetUo 
upon whose death, in!l822, 
in 1840, eighteen years after 
M. \s death, a supplemental i)ill was tiled against 
o’ by one 'of the plain tills in the pnguial suit, 
being a simple contract creditor ot the tcstatoi, 
navdno- to have the beneht of that suit as agnpnst 
thcVles^eiulcd estate Held, that as ttio origma 
suit was treated as a suit for the adimiustratum 
of all the testator’s real estates, aiul as the plamtaff 
somdit to affect the descended estate by standing 
in the place of the specialty creditors, he was not, 
barred^ by the Statute of Limitations, but was 
entitled to have the descendeil estate marshalled 
in his favour. Ih. Proof for Cash 

. • j,* „ ments — Greneral X 

When a Breach of Trust or Misappropriation 
alleged, Statute no Bar.]— (>., by his will, be- 
queShed all his property to ,H, .upon the trusts 
thereinafter nieutioned. He then bequeathed Ins 
leaseholds to H. for life, and after her death he 
cave part of them to B. for life with remainder 
to tf. ilie vouuger absolutely, .and gave the residue 
of his property to G. absolutely, anti lappouited 
H. his executrix. G. the younger sdr'uved the 

ioohmit col. 23:1. ' 

vXo to bXautoi.Xi’e^’^XX^ative rf rttotto better to Creditor, to be opened after Debtor^ 
tor us WU311 as of H. B. atterwyirds took out pg^th, directing that Debts should be p^icL.^ 
admiiustriition to G. the younger. One ot the ;^ee v. col. 

toX Arrears of Interest on Mortgage allowed in.] 

(L the Younger Held, that B. could not avail __{^(ae MminuL^ v. U col. ,>2i. 

herself of any defence founded on the ^ Statutes ut 

Limitations, but that- an Jiccount *'>?' ^ l>RonEBDiN-&s a&ai:n’-st 8o.LiGrroKB. 

of tiic lenseholds received by B. which was not 4. IN uui lu. , 

limited to six years before the filing ot the bill, j ^er. aho ante, A, l\ , < (e-oL ab). 

and an account oi: the personal Anulications for Payment over of Money m 

younger, received by H. and L. rospectu ely , ha ^ , Hands."’-— Wiiere a client has a. claim 

ken rigidly cUrected against her. ^ou ntf“e ‘tor mmiey.s recnvorcl f-r tlui 

(N.B.) 132; 1 L. 1. L>1 ; h . lb. 1U«.. statute is no bar to tlie rccovei> ol 

A demand against the assets of a ‘ ^ w an application to the sumniiiry 

trustee or persoiml ropreseutative for attach .jjto. ^ the court. iS'/w/yn-, AV iwrfc. 

of ti-nst or misappropriation committed by him mus licwou oi inc v j 

il not bahdbyhhoWro««‘=‘ye'‘f ,*^^^^^ W, W. A D. .3.,-i ; 1 .Jtu. to. 

death. Jb. ' . t , , Application to Court to prevent _So]icitor 

-restator’B Son-in-Law and Agent held . to be pleading Statute to Money Dempd W bis CUent, 

a 4“wbb“uXyeooupt fofmore^tban b« refused.J_See,?.rn.^(i«,7« col. o«. 

Years, }“-**-t3ee (ifHp v. ^ ’ 

'harred by iitathte Abse^e.^bf 
bxprese Trustt] See 

Vmnpdl, ml. 188, ■- ; dv 

y ^ \i>i O' , - fs‘„ / T"' I P' 


Statute not applicable to . 

Called. 1 Estate of deceased Bankrapt among Creditors. , 

Bebt not barred, if no Executor iu England 
of deceased Bebtor.j— Mou Hold v. I iifter«oiu 
col. 11). 

Statute applies to Clata by Indian Creditor.] 

— See FhicJi v. Finch ^ col. 38. 

i Claim in Administration for Interest or Arrear^ 

I of Wages not barred by Statute.]— bee Jdvwer 
V. Blower, col. 43. 

Claim in Administration Action to be 
hed under Deed of Indemnity against any Clam 
in that Action— Hot barred by Statute.]— ^ee 
Tundall v. Bartlett, col. 55. 

“ :a Advances— Specific Bepay- 
ral Balance Statute-barred.]— bee 
n re, Grogan, v. Gwgnn,m\, 128. 

mortgaged Legacy by Widow of 
ir Death of Legatee on C-round^ that 

tatute-barred. ]-^Sce 


,5, IH P'BOOE.ESiNaS TO Enpoecb LMM.' / 

statute not Applicable to.]—®® lion 'frf ate 
attkiipy tetuatas- although ,hw. daim agaiust h,.- 
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client is barred by tbe statute. lh't)oinlien(h Ifi to, < 19 & 20 Viet. c. 97, s. 9, means that “ would have 
i) D. &: L. o2 ; 16 L. J., Q, B. 355. been comprehended in.’’ Knox v, (Kfo. 42 

A ])erson has a lieu on goods for a debt, though L. J., Ch. 234 ; L. B. 5 H. L. 656. 
his remefiy for part is ban-ed by the statute. 

Spoforn V. .HortVij^ B Esp. 81 : 6 B. R. 814. What were Herchants’ Accounts (before 19 ic 

L., a partner in tlic hriii of B, & Co., retired 20 Viet, c, 97, s, 9) within the Eicception in 21 
from, it, and shortly aftei’wards borrowed from Jac. 1, c, 16, s. 3,] — The exception as to mer- 
tlie plaintitfs 204)00/. on Ins lu’omissoiy note pay- chants’ accounts in the 21 Jac. 1, c. 16, s. 3, was 
able on 31st .May, 1848, and agreed, by way of confined to cases where an action of accoun.t 
ciollateral security, to give them a lien on his would lie, or an action upon the case for luot 
diare of the assets of the })artncrslup, which had accounting. OoUam v. Partndqe, 4 Scott (y. E.) 
not yet been ascertained and paid, in further- 819 ; 4 M. & G, 271 ; 11 L, J., (3. B. 161. 
ance of this, B., one of the continuing partners, An open account between two tradesmen for 
ill July, 1 81:7, at L.’s request, and with the consent goods sold by each to the other, without any 
of the other continuing partners, gave the plain- agreement that the goods delivered on the one 
tiffs an order on 0. ^ Co., the agents of 13. & Co., side should be considered as payment for those 
directing tlicnu to pay to the plaiiitiSs out of delivered on the other, did not constitute such an 
the fu]i(ls of B, &; Co. in their hands, 5,000/., account as concerned the trade of merchandise 
and engaged to pay to the plaintiffs the residue between merchant and merchant within the 
of L.’s share. C, & Co. had not at the time, nor cxcejffion of the 21 Jac. 1, c. 16, s. 3. Ih. 
afterwards, nearly so much as 5,000/. of B. & Co.’s The exception of the 21 Jac. 1, c. 16, s. 3, as to 
money in their hands. In August, 1847, the merchants’ accounts did not apply to an action 
plaintiffs presented the order to C. & Co., •and of indebitatus assumpsit, but only to tbe action 
wore informed they had not funds to pay it. The of account, or to an action on the case for not 
plaintiffs gaveB.no notice of this. In Se})teraber, accounting. Itojlh v, Jlahjh^ S M. A W. 769; 
1847, C. A Go. became insolvent, without having 9 J). B. C, 817; 10 L. .j., Ex. 406; 5 Jur. 
paid any part of the 5,000/. The })romissory 704. Followed in Pnltehard v. Scotty 3 W. 11, 
note ^Yas dishonoured. B. died in February, 482. 

1849. The share of L. was finally ascertained in Mutual debts, tbere being no written accounts 
1853, and L. died in March, 1855. In Koveraber, between the ]>arties, were not within the excep- 
1855, the plaintiffs filed a bill to enforce their tion. ' JlilU v. Fowlm, 7 Scott, 444 ; 5 Bing, 
lien : — Held, that the plaintiffs were not, under (N.c.) 455 ; 2 Am. 62 ; 8 L. J., 0. B. 276 ; 3 Jur. 
the circumstances, barred from relief by delaj*, 406. 

there being no statutory bar. Oli/n v. Hood, 1 A sale of wine upon one side, and money on 
Be G. ¥. A iT. 334 ; 29 L. J., Ch. 204 ; 6 Jur. the other, do not constitute merchants’ accounts. 
(N.s.) 153 ; 1 L. T. 353 ; 8 W. B. 248. Dutton v. Mutch tmon^ 1 Jur. 772. 

^ - Where the account had been delivered fourteen 

Tendop Iiea for Purohase-money-Acltnow- n„objection taken. atKl defeialant ha<l 

ledgment ky Purckase^s Agent-toears of lost hfe books bjheizure in a foreign country 
Interest.] ..ee £(ift v. ool. Held, that defendant .slioiild iiot be ohargeel 

beyond his own oath. Hohtcomh v. 

6, In Infoemations by Attoeney-Geneeal. i Ch. Ca. 127. 

An Information by the Attorney-General must merchant sends another mi account 

he taken, with reference to the Statute, to com- stated, and ho desires him to write to lum speedily, 
mence with the Issue of Process.] - See Att.- and he sends his oxcoptions and then the miittoi- 
6-c/i V Mall col *^7 ^ years, the account shall not be 

^ ' * ’ * ‘ afterwards umavelled. Hk 

{Statute of Limitations a bar to merchaiits’ 
7. In Criminal Beosecutions. .accounts; all accounts having ceased above six 

There is no limitation at common law to years. v. Jiarier, 18 Ves. 28(5.^ ^ ^ 

crimiiml prosecutions bv indictment. JJocerY. Merchants accounts, after six years total dis- 
W/edaer. 5 Esp. 92. " continuance, within the btatute of Limitations. 

' ’ * ' i . * Martin v. Heathcote, 2 Eden, 169. 

Transactions with a foreign prince and his 
8 . In Petitions of Kig-iit. government do not concern the trade of mer- 

AV/!ff7.v»nnto.A, IV. I (eol. 39), i/iioipost. B, ll.l-i charidise, within the 21 Jac. 1, c. 16, s. 3. Shirt 

{coi. -218). ’ 2 Atlc. 612. 

^ " , , , , -1 T 1 . . .c A letter of attorney from one merchant to 

^ The statute cannot be iJeaucd to a petition o! debts will not make a person 

right'. J’ T mB oj’ \ir n deputed a merchant within the exception of 

1 Q. B. I). 48< ; 34 L. 1.2<b; 24 . iw 428. 91 1 c 16 s 3 Ih 

S. r. in C. A., y. L, J., Q B. 238 ; 2 Q. B. D. 69 ; -'Ti^'erWlitor’, by 4 Amie, c. 1 6, .. li., ha., the 

3(i Ij. I. 190 ; ..o \v. lb. 33d, same privilege of the debtor’s being beyond sea 

as he had by tbe statutes of J ames, on ins being 
9 In actions on BIeechants’ Accounts. beyond sea himself. I?j. , , , 

r 1 TO o These statutes must not be so considered as 

Ihe cxceptum.m 21 1. re lb, ,s‘. 3, uf we?- if the clauses in the last had stood originally in 

cJuintrd/numrdr Jrorn the Inmtaho^u)/ rov years . Ih. ■ ' 

prescrihcd hyj'hat scefum wan aholished hy 19 4 vVlierc the plaintiffs, as joint-owners, worked 
20 )n‘t, c, 9iv rv. 9, 7/An/7) also pro ruled that no (.Q..partnership plantations in I,, and ke])t an 
datute^ harred eiwm should he cnjorceahU htp ^^ccount with .the merchants and agent at B., to 
reason only that some other matter of claim conh they became largely indebtecl -Hehl, not 

prised 'hi the Hume account arime tintian six ‘years, merchants’ acepunts within the ■ exception 

' ’doustructlon of 19 ^ 20Viot» 0. 97, s. 9.]— the Atote J/anA.h 

phrase compri^^ed in the same account ’’ in the | Jao'.^ I, and 9 'Gep,f;4} held not double; _ Acs ues t* 



af tei' notice of tlissoiiitioTi ot the partTiersuip} uiax- 
ijtirtncr Tctirincf, aiinl tlie haiiki'npt continxim^; | 
disBiisseti * the terms of the allcgecl anaiigement 
not being made out, so as to establish the right 
ill equity of the bauknqxt, and the legal right or 
the otheV partner. The other questions therefore 
were not determined : 1st. Whether a deniand, 
the result of an over-payment in advance, upon, 
a single transaction c>f sale between merchants, 
or mS'cbaut and factor, was within the exception 
as to merchants’ accounts in the Statute of Limi- 
tations. 2 ikI. As to the effect of that exception ; 
wdiether including merchants'' accounts generally, 
or tliose only with items continuing within the 
six years, 3rd. Upon the objection of laches, 
independent of the statute. Indki 

Co., 15 Yes. 198. 

The bankrupt and the iictitioner had iiumcx'ous 
dealings together, from January, 1820, to June, 
1835, of which no account was actually delivered 
by the banknqd to the petitionei*, but the various 
items of which xvere entered in. the bankrupt’s 
books : the date of the last item being in April, 
1835. which was an entry of a payment of 
m^L by the bankrupt to the petitioner on 
account: — Held, that the petitioner was not 
barred by the Statute of Limitations, or by 
9 05 eo. 4, "c. 14, from proving such balance as he 
could prove to be due to him, on the result of 
these transactions, and that they constituted a 
running and continuous account between the 
parties. Senher, E,o jjarte.^ 1 Deac. 543 ; 2 
Mont, k, Ajt. 588 ; 5 L. J., Bk. 42. 


12, In Actions fo^i Pknalttfs. 

Mud he hmujM irifldu itra jjetir.'h or. 
of conmoH informer, ruuuj qui kim. ono 
see 31. Elfz, r. 5, a*. 5 : and 3 4 ' 


Under By-Laws.]— An action for a penalty 
incurred under a by-hiw made by viriia*^ <4 
royal charter under the great seal, is an act ion ot 
debt grounded upon a contmet wiiliout !-.peciuby, 
within 21 Jao- 1, c. 16, s. 3, ami therefore a 
of the statute bars the recovery of the penaUy li- 
the action is not commenced within six years 
after it was incurred. Tohaevo-pfni Makers' ( <k 
v. Lifder, 16 Q. B. 765 ; 20 L. J., Q. B. 414 : 15 
Jur, 1194. 

ITo Objection to Discovery that It is of a 
Penal Matter, if Penalty barred by Statute.]— 
Where Statute of Limitations hati run against 
recovery of penalty for usury, the usurer cannot 
' protect" himself from discovciy by demurrer. 

I founded on liability of subjeiding himself to for- 
feiture. Talbot V. Smitk, 1 Kidgw. L. k 360. 


10. In Claims foe Interest. 
Interest on Wages left in Master’s Hands.] 
See Blower v. Blower, col. 46. 

Interest barred, though Principal paid into 
Court ] — iicQ Collyer Y. Jllllock, col, l$9. 

Interest on Legacy.] — Bee Wallier, In re, col. 
235. 

And see B, XL, post (col. 322). 


11. In Claims of Bet-Off. 

By 9 Geo. 4, e. 14, s. 4, Statute of Limitations 
applies to setaiff. \ 

Statute ceases to run against Set-off when 
Action brought] — Bee Walker v. Clements, and 
Crd V, B'usplhl, col. 33. 

Statute-barred Debt set off against Legacy.] 
—Bee Courtney v. WilUanis, col, 51. 

Statute-barred Debt set off against Debtor’s 
Share of Intestate’s Estate.] — Bee Wdite v, 
Cardwell, col. 82. ' . ; 

Items to Defendant’s Credit in Account shew- 
ing Balance against Him not sufficient to take 
Set-off out of Statute.]— Sec WilUmisv. GriJifUli, 

col 92. ' . ! ■ . - 

Set-off, not taken out of Statute by 'Letter 
to thii’d Person giving Defendant Credit for 
the Amount. ]^Bee BmmU col. 


By 21 Jae. 1, /*. 10. s, 7, and 3 if' 4 117//, 4, 
c. ‘J2, .S'. 4, a. plalntijf wko is noneompos when the 
action accrues -may briny if wltlnn siw years 
from the re moral of the disability. 

Claim for Past Maintenance of Lnnatie.J— 
A claim for the pa.st inaintc*nnnc<.‘ of a. hmatii; 
being simply a debt, of ihe linjiilic, the cxairt will 
not pay out of tlie luna-ticA estate iu court more 
than six years arrears of sm;h uuuulentuH'e, 
Harris, In re, 49 L, J., Glu 327, 

The brother of a lunatic lady, not so foumi by 
■inquisition, advanced niouey fur the uiairitenance 
of his sister for several years under circumstanecs 
which left it’ doubtful wlictlm.r lie iidemicd ithu’ 
a -gift or expet, ;tcd to be repaid, lie died, and 
his sister was tlien found to bciiniaticby iiu'iuisi- 
tian;"' His cxeciito,rs liaving brought ,in, a eliilin 
/against the luuatieA estate for repayment^ of the 
•nuvatices, ,the court made an allowaiico to the 
tetator’B estate for past inaintcuamjc, but llinitCHl 


y, r,— 'V.- ''4* - \i‘ ■' 

‘ 7 ;: 
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be an express promise to pay. Lacon v. Brlr/r/s^ 
3 Atk 107. 

“ If 0. has any claim on me, which I mucli 
doubt, I should wish it to be arranged’*: — Held, 
not a promise to pay, nor such an uriqualifieci 
acknowledgment of liability that a promise could 
be implied from it. Cumdi/ y. Flrmnn, 15 W. R. 
432. 

A debtor, on application for payment of a de])t, 
handed over to the creditor certain hook debts 
due to liimself, wdtli the following acknowledg- 
ment in wTiting: “ J give the above accounts to 
yon ; so you must collect them, and you and I 
will be clear ” ; — Held, that this was no bar to 
the statute, for, though an acknowledgment of 
the debt, no general promise to pay could be 
inferred from it, but merely a promise to pay in 
one ])articular manner. Rmf.hdtfe v. Rum'mif, 
3 N. P. 319 ; 8 A. & E. 221 : i W. W. <S; PL. 
232 ; 7 L. J., Q. B. 156 ; 2 Jiu%789, 


14. In Actions on Foeeign JubgxMENTS. 

Ry; hLso post, B, X. (col. 311). 

Only Simple Contract Debt,] — If a man re- 
c'O'crs a judgment or sentence in France for 
money due to iaim, t lie debt must be considered 
here oniy a- a debt on simple contract, and the 
Stature of l/unitatinns will run upvni it. Dvjdeix 
V. Re llonat, 2 A'ei'n, 540. 


Belay by Foreigner in enforcing against 
“Estate here.] — The plaintiffs, who -were 
foreigners, and had always resided beyond seas, 
obtained judgment in 1842, in a foreign court, 
against H. Jn 1855 they hied a hill to enforce 
the foreign judgment against the estate of H., 
who ha<i died in 1846 : — Held, that although the 
Statute of Limitations <lid not apply, yet, in the 
absence of evidence accounting for the delay, 
they were not entitled to the assistance of the 
court to enforce their demand. Bel men’ y. Rruae, 
23^Beay.^l45; 26 L. J., Ch. 196; 3 Jur. (N.s.) 


Question for Jury whether Letter amounts', 
to.] — ^A letter written by a debtor to the creditors 
attorney (pleading the statute) on being served 
■with a writ, couched in ambiguous terms, neither 
expressly admitting nor denying the debt, should 
‘be left to the jury to consider wdiethej* it amounts, 
to an acknowledgment of the debt, so as to take 
it out- of the statute. Llotfd v. Mmnd, 2 Term 
Rep. 760. 

A debtor haying accompanied an ackiiowdedg- 
ment of debt wnth an assertion that he should 
have jiothing to do with the claim ; that ho- 
wished the claimant would make him a bank- 
rupt, and that he would rather go to gaol than 
pay the claimant : — Held, that it was properly 
left to a jury to consider whether the ackriow'-. 
ledgment wuis one from which a promise to [)ay 
could be implied. IJrdey or L’nusdl v. 

2 Scott, 399 ; 2 Bing. (N.b.) 241 ; 1 Hodges, 305 ; 
5L. J., C. P.40. 

In an action on a promissory note, tiie defeu- 
<laiit having pleaded the statute, the plaintiff 
gave in evidence, as proof of an acknowledgment 
within six years, the following letter from the* 
defendant to the plaintiff : “ Business calls me to- 
Liverpool. Should I be fortunate in my adven- 
tures, you may depend on seeing me in Bristol ; 
otherwise, I must arrange matters with you as. 
circumstances will permit.” The defendant did 
not shew that there were any other matters, 
besides the promissory note to -which the letter 
could refer Held, that it was properly left to- 
the jury to ilecide whether this letter referred to 
the matter of the ]jromissory note and was a 
sufficient acknowledgment to take the case out 
of the statute. Feod v. Rem/ow/h^ 1 Bing. 207 
1 L, J. (o.s.) C. P. 96 : 25 E. R/{>21. 


IX AVOIDAXOE OF THE 
STATUTES. 
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supplied, M., who Iwd received somo iiistalmeiils. 

sent in nt the tnni of l^lil tin aeecninh shewin,‘4 
the hnal balance which he claiincfh iiie t*oni- 
pany insiistcd that he was lialhc to dehnetions for 
delav to nxi amount exceeding this bulamai 
amrthat nothing was cine, to him. A corres- 
poiidence ensued, an<l the company |iroi>uscd, to 
refer the dispute to arbitration ; and in 
a draft reference having been appnwcd. tln.w 


being in wTitiugdt was not necessary in ordp to 
take the case ont of the Jr^tatute of Limitations, 
that the latter promise should also bo in writing. 
Glhhoyiti V. M' 1 B. & Aid. 600, 

Parol Statement.]— A mere parol statement of 
an antecedent debt, without any new contractor 
consideration, made within sis years before action 
brought, does not constitute a sufficient cause of 
actifin to prevent the operation of the statute. 
Jam'S V. R toiler. 4 M. k. W. 32 ; 1 H. & H. 256 ; 
7 L. J., Ex.' 216. 

Yerhal Admission of Debt by deceased Debtor 
--.Statement in Affidavit of Third Person.]— 
Bee Edwavfh v. Jamvss^ col. 114. 

Admission of Debt, subject to Set-off, in State- 
ment of Cross Accounts.] — L., being the bolder 
for value of certain promissory notes made by the 
defcmlant. an<l being indebted to the defendant 
.and D.. as executors in a large amount, it was 
aAU’Ccd' between them that the amount of the 
notes should be set oil against, and satisfied by, 
the same amount of L.’s debt. On that occasion 
the defendant gave to L. a paper, in which the 


not name one on his. (hi. the Ihth ot bebnuiry, 
1867, the managing director wrott: to M. saying 
that his account omitted all the (icductinns to 
which the company was entitled, anil which 
would leave the balance in their favour, but that 
they were still willing to have all questions 
decided bv arbirration, accoivling to the contract, 
and calling on M, to concur in referring them. 
This letter was expressed to be ’Avithout pre- 
judice.” M. did not answer this letter, nor tube 
any steps to proceed to aibitrarkm. A petiiion 
to wind up the company was presented in Octo- 
ber, 1866, anil an order made. M. claimed to 
prove for his balance, which was x’csistcd, on the 
ground of the statute ; — >Held. that the letter 
did not. contain an. acknowledgment ta.king the 
case out of the statute, for that it did not con- 
tain any admission of a debt, since under the 
contract the li(.pi,idated damages were a deduction 
from the price, and not merely matter of set-off; 
and, sejnble, even the adinissinn of a debt, if 
coupled with a claim to a set-off of larger amount, 
would not take a case out of the statute, as no 
])romise to pay could be implied from it. Xor 
did it contain any unconditional promise to [)ay. 
Nor did it contain any promise to pay n])oii a 
condition which had since been performed ; for 
on its fair construction it contained at most only 
a })rornise to pay what should be found due on an 
arbitration under the contract, if M. named an 
arbitrator within .a reasonable time, which he 
had not done. IE ver Steamer 6b., In re, MUehell^ 
Ex'paHe, L. B. 6 Ch. 822 ; 25 L. T. 316 ; 19 W. B. 
1130. 

To an aciion by the executor of an attorney, 
for his bill of costs, the defendant pleaded, a set- 
off. The testator had transacted the law busi- 
ness of the defendant, and received his tithes 
and rents. The defendant, fur the purpose of 
taking his set-off out of the stnnite, put in 
evidence an account furnished by the. testator to 
the defemlant. in obedience to a rule of court ; and 
also an affidavit made and signed by the testator, 
on the occasion of his furnisliing such account. 
Tlic account contained items to tlie credit of th.e 
defendant, for tithes and rents receiver! by the 
testator for the defendant, and also items to the 
credit of the testator, for cash paiil to the de- 
fendant, and fur work done ; and the ac<.;()iiut 
claimed a ba.lance as iliic to the testator. The 
ahklavit in. like manner claimed a baianc.e as 
due to the testator mi the same account : — H.ekl, 
that the account and atffdavit were nor ^sufficient, 
to take the set-off out of the st atute. 1 1 lUia wov v. 

Ex. 335 : 18 L. -T., Ex. 210. 

Proposal not accepted, ]— A creditor, in 

order to take a debt, pleaded as a set-oli, out of 
the opei-ation of the sta.tiite, gave in evidence a 
’ letter written by tbc debtor to a third person, 
stating an account shewing the existence of the 
_ debt, but also that a balance 'was due from the 
' creditor to the debtor ; and proposing f-o settle 
^ the matter upon payment by the creditor to the 
debtor of a sum named. The c.reditor hati not 



98 LIMITATIONS (STATUTES 0¥)-~Matters in Avoidance. 


acceded to the proposal : — Held, that the letter 
was not a sufficient acknowledgement of the debt 
to defeat the 0 ]jeration of the statute. Fi'ands v. 
Ilaicliedpy, 1 El & El 1052 : 28 L. J.. Q. B. 370 ; 
o Our. (N.S.) 1301 ; 7 W. K. 509. 

Balance of Accounts struck within six Years, 
not sufficient.] — See (Jhtrh v. Alexander, col. 112. 

Item within six Years in open Account.] — If 
there was a inui ual account of any sort between 
the plaintiff and defendant, for any item of which 
credit had been given within si.x years, that was 
evidence of an acknowledgment of there being 
such an open account between the })arties 5 and 
of a promise to pay the balance, as to take the 
case out of tlie statute. Oaflhif/ v. Slwuldhig, 6 
Term Rep. 189. 

Since the 9 Geo. 4, c. 14, s. 1, the existence of 
items within six years in an open account will 
not opera, te to take the previous portion of the 
account out of the statute. Cotta m v. Partridqe, 

4 Scott (K.K.) 819 ; 4 Han. & G. 271 ; 11 L. J.! 

€. P. 101. 

A occupied a house and land under B., at the 
rent of 10/. a year, and A. at B.A request, entered 
into his employment as a farming bailiff, and to 
perform other services, in the place of another 
person wdio had been emplojmd by A., and had 
been paid 12i*. a week. A. continued ' in B.’s 
service for more than twelve years ; but there 
w'as no payment of rent on the one hand or of ' 
wnges on the other. In an action brought b}" 
A., to recover wages for twelve years, deducting 
the rent : — Held, that it wns not such an open 
account as would take the case out of the statute 
since the 9 Geo. 4, c. 14 ; but there must be a 
part ])ayment in cash, or what is equivalent to it, 
to have that eftect. W'dlhinoi v. Grl-ffiflisi, 2 
G. M. & R. 45 ; 1 Gale, 65 ; 5 Tyr. 748 ;* 4 L. J., 
Ex. 129. 

The plaintiff, having lent the defendant a 
sum of moiic}’, took from him the following 
memorandum : 

I 0 U 100/.— C, R. 30 July, 1821.” 

"August 17lh, received 50/. — C. R.” 

The last item alone wms infra sex annos ; — Held, 
that it did not amount- to an acknowledgment of 
the existence of the prior debt, so as to take it 
-out of the statute. llohartnY. liobarh\ 1 M. &; P. 
487 ; 3 Gar. k P. 29G ; 6 J^. J. (o.S.) G. P. 117. 

Admission of open Account] — Semble, an 
inujiuilified admission of an account being 
<)})cn, or one which cither party is at liberty to 
examine, implies a promise to })ay the balance 
found due. .Baimer Berrldge, 50 L. J.. Gh. 
630 ; 18 Cli, I). 254 : 44 L. T. 680 ; 29 W. R. '844. 

Correspontlence and exjiressions with regard to 
an open account, from wTilch the court collected 
‘(w'itlioiit resort to the above implication) a 
}>romisc to pay the amount due. Ih, 

To })reYenr *the right to have an account from 
being liarred by the Statute of Limitations it is 
not necessary to have an acknowledgment that a 
debt is actiially due ; but it is sufficient that 
there should be an acknowdodgment that the 
account is pending and a promise to pay the 
balance, if it should be found to be against ^the 
aecountiiig party, Prayiee v. Sgmjmn, 1 Kay, 
678; 18 4 ur. 929. 


action by the defendant’s testator, the person for 
whom the wmrk was done, to the plaintiff : " I 
shall be obliged to you to send in v^our account, 
made up to Christmas last. I shall have mncli work 
to be done this spring, but cannot give further 
orders tillthis be clone.” “ You have not answers 1 
my note. I again beg of you to send in your 
account, as I particularly require it in the cour.«e 
of this wmek ” : — Held, that they amounted to a 
promise to pay the balance due on the account, 
and took the case out of the statute. Qtilnrey v. 
marpe. 45 L. X, .Ex. 347 ; 1 Ex. I). 72 34 L. T. 

495 ; 24 W. R. 373. 

A debtor, whose debt to his creditor was 
barred by the Statute of Tnmitations, wrote to 
the creditor within six years before action the 
following letter : “ I return to 8heppcrton about 
Easter. If you send me There the particulars 
of your account with vouchers, I shall have it 
examined and cheque sent to you for Lie amount 
due ; but you must be under some great 'mistake in 
supposing that the amount due to you is anything 
like the sum you now claim ” : — Held, that the 
debt was revived, as the request to be furnished 


balance due. Skeat y. Lindsay, 40 L. J., Ex. 249 ; 
2 Ex. D. 314 ; 36 L. T. 98 ; 2.5 W. R. 322. 

■ In 1847, the plaintiffs, wd\o were solicitors, 
lent to the defemlant 100/. on a mortgage, 40/. 
on a promissory note, and they had also a claim 
against him for costs. In 1857 the defendant 
wrote to the plaintiffs as follows ; September 
26. 1 wish to inform you that I received yours 

this morning. I am going to leave my situation 
toil the 1st November, and wffien the policy is 
paid, on the 29th October, I hope that you will 
have the wdiole of your account ready for me, as 
1 1 hope to be with you on that daj'.” *■ October 
' 25. M.r. V., when here on Saturday, stated that 

I the amount due against me was about 280/. ; of 
i course this includes the 100/., and interest, that 

I I had some years since, and the 40/. promissory 
i note, that 1 jointly signet i with the late Mr. B ; 

I of course, you are aware that you have paid 25/. 

to my credit that Mr. Y. paid over when he 
i could* not eom])lete the purchase of the property 
t in the High-street” : — Held, a sufficient aeknow- 

I letlgmcnt. Godiinn v. Culley, 4 H. k N. 373. 

! The following passages in a letter written iiy 
i a debtor to his creditor : " Before closing this. 

I I have to request 3 mu will be pleased to send 

1 me in any bill or what demands you have to 
make on me, and if just, I shall not give yon the 
ti’ouble of going to law. If you refer to 3 n)ar 
books you will find the last payment I made 
was in May, 1839. I shall leave town to-murrow, 
but shall be back in a few days for a month, 
and if yon' will bring my bill in here to me, by 
eleven," I shall be at your service”— arc not 
sufficient to take the debt ,ouc of the statute. 
Jdpnng V. Wrir/Jit, 9 M. k Ml 629 ; 12 L. J., Ex. 
144.' ' 

A. having employed B. as his solicitor and 
agent for some, years, on the 23rd April, 1813, 
writes him a letter in ' these words ; “ I have 
for a length of time’ been in expectation of 
receiving the account of whatever 1 may stand 
indebted to you let me again request you will 
oblige, me >'wi,‘th it, that everything may be 
settled:”: A.- died m August, 1814, having made 
his,’ will, hy wMcAhe devised his real and per- 
sonal in trush tor 'sale, aiid directed his 

t:raateesito tlw paoneys tq 









.■eof, after passing ^er 'morf I'o^'’''''^^"!* 

expenses attemlmg his wU ,=±:, 5 U. „ivoii to a niortgugoe. I'his 

irem mentioiied. B, shortly not under sejd. X() udercbt 

Lvcred his bill, the last item m * a^-rcensent. and iiotaiue* atus 

fmst, 1808, and on the Ibth ^ after the date of 

rate his biE on behdf ot for tbc sl-ecifie 

.cr creditors of the testator: "f tie agrce.uent. At ilu. t-i,.! ,t 

,lebt was taken out of the tpat the plaintiJf was entillc( n> a 

ons bj’’ the testators letter i. on the iirotiortv comprised in t!ie (^ceds tm’ 

d was continued to be kept hen on t i p(,,ye tlie agreement 

T the devise in the testator s 7’“'?? ‘ ‘ (oniied. but that was wiilioul 

:orthe plaintifi accordingly, \ J Vif nKht b> 

sBS" -f:}SS 

‘tAw ’^cvclltov as fnioa's^ hi^’uc moJt'Vlc siai 

rs.»K!LEs«e £«.. 

relation I hold towards you. 

once more request yon to ‘ of how matters stood 

1 account of my debt to you. j-l^eiu' ’n,o defendant answered that 

my papers, with a view ot be ^ to make out the nccuunt. but 

g the amount, 1 Viave found he . . jy.iyo tim whole tUing- 

Sf calculation in the 'lo<*ets ^ f, j ,,iaiittiffs haiiils.aud adopt wliaf- 

Lmeto tjmegaveme;_andm e itne j u me i^^ Ho also wrote : “There i^s 

by you have got so m^ecl up eie, „neasiiiess, which 

)£ yo™'s*ronj, should 1 survive you, yom; excciitors 

cd by them. 8>h6 then P ^ ^ ‘ tnid ut <i f<.)rcc(l sulu tor little ur 

a plan hy which to ascertain a claim a^minst me. which 1 

ion\ve hokl to each other” “;|i,"totnccd " lhat the .Ictoi- 

, acknowledgment to prc\ent B; ^ p letters amounted to an adraissimi of Ins 
rrcl by the statute. Mun'ow. and also of his present 

toughdi'^£n“ne paid carrjd^g with P—^f W ^ 

16 a'. 7 ( 1 .^ for cominissimi um _ Unn' 'and the nlaintitf was cntitletl to 
ore Mai’ch, C B. ^^it^ 

of Good Hope in March lb nS v/ 58 i. T. 

in 1884. He, while on board pal and iiitcicbt. v. ^ 

ter in w'hieh he asked A. J. -B. 1^1- 

ccoimt, and send it to Bim, atu^ Tenant for Life rendering Account to Eemain- 
d it to you as soon as pesbiblt. -, -r,. 1-,,.,,,^+ for life has rendered account 

YOU a checpie assoonas I can, ‘ ‘ ^ Yahictherenh 

; irtlrnttmi-Simt S :m 

sullioicnt to enable the court 1 bun. 6: b. oOb , -+ i^. E- -i->. 
iite promise to pay. ■£" statement of Debt in Account between Debtor 

50_L._^J. Ch. ; ^deJlMTpereons. 1 --AnacctmMt stated betw 

mer iriul ships iiiisi>atau 
which the items of tJm 
work done and nionc}' 
. is not vsuch au achnow- 
iic ease out of the opora- 
Aif/.v/i Y. /Ji/l, 1 F. X F. 


Ch D 551 * 55 L. T. U2 ; 55 W. it. o.w. * 

^‘\liiad acted for many years as solicitor tor a del 
c. ■ but becoming dissatisfied with M., C. signed ami 
an’ authority to other solicitors to obtain and ciu 
receive f ron? M. all deeds in his possession lielong- adw 
to 0. The new solicitors accordingly wrote »lg 
t<rM. inclosing a copy of the authority and tioii 
Tcouestin^ him to deliver particulars ol h *. 
charges. Later on they wrote : “ Our client cmly 
requires you to deliver pavtioulare of miy unsettled 
wil of costs YOU may have against him foi 
Held, that there was' a sufficient aoknwlcdg- ans' 
meat to take tho.case out of the statute. 

v. Mlhum, Ch. B. 424 ; W L. %. 2ih , 38 lum 
W.K.49. ■ 

Offer to ' aoeouut sufdoieut, ^—Olf er to aecount wit 
will take case out of ' the statute, ' Ponifret wil 

^ By a memorandum, dated th6,2Bth;4P^'B» 18^ 4, 60., 
' ' it was mtnessed that’ ’ 

' with Hm ,plamtmwt#n, title sta 
eaui table mortgage for ahcl mtexest. 4 he an 

r,,. dofendaht also agreeCVto .pay.^to o»^;to 


Ittslliii 
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The following letter is an acknowledgment Proc 
from which a promise to pay may be implied so bankri: 
as to rebut the statute : In repi}’’ to your 1826, a 
statement of account received, I am ashamed 98L i5. 
the account has stood so long. I must beg to lows : ' 
trespass on your kindness a short time longer my bai 
till a turn in trade takes place, as for some time sum d 
things have been very flat. Yours, J. J.” Corn- that tj 
forth V. iSm-itharf 5 H, k N. 13 ; 20 L. J., Ex. in ans 
228 : S W, E. 8. 

An agent wrote to his princi]ial : I am now A iel 
quite ready to go into the account, but it is the fol 
necessary to have an appointment, to dispose of beings 
it satisfactorily. I umlerstood you were to be inents, 
here on the 29th of November, otherwise I matter 
sliouid before this have gone over to London, won’t i 
I will, on hearing from you, go over and vouch as I do, 
the ^ account ” ; and some time afterwards he I can a 
again wrote : “ I am going shortly to London, me to 
and will take with me the vouchers and papers your a< 
necessary to close what remains open in the this tic 
account ” r—Held, that the letters per se did not pot lu< 
afford an ansiver to the statute to a claim for ment c 
' a. balance due on the account. Oratoford v. of Lim 
Crawford, Ir. E. 2 Eq. 166 ; 16 W. R. 4i4. Affirm< 

“As soon as my situation will allow, Mr. F.’s J. H 
-claim, with that of others, shall receive that the T. 
attention which, as an honourable man, I con- defend 
sider them to deserve, and it has been and is power 
my intention to pay them. But I must be defend 
allowed time to arrange my affairs ; and if I am consen 
proceeded against, any exertion of mine wall be towarc 
rendered abortive” : — Held, not a sufficient 3 .^eceip 1 
acknowledgment. Foarn v. Letvts, 6 Bing. 349 ; dant 
4 M. & P, 1 ; 8 L. J. (o.s.) C. P. 95 ; 31 E."E.434. kind i 

Offer to Pay Interest. ]• 


-A wife had lent 
the defendant 20Z. (her own money) during her 
husband’s lifetime, for which the defendant, 
■shortly after the husband’s death, viz., on the 
16th of July, 1867, gave her an I 6 U. On the 
.12th of October, 1870, the defendant wTote to 
her agent : “Yours of the 10th instant received 
respecting Mrs. W.’s claim upon me. It is totally 
■out of my powder at the present time to liquidate 
the wdiole or even part of the same. I am in 
the anticipation of a better position, and, should 
I be successful, Mrs. W.’s claim shall have my 
first consideration. Meanwhile, I shall be please*d- 
to pay a reasonable interest on the amount. 
Show this letter to Mrs. W,, and tell her the 
■claim has not been forgotten by me, and shall be 
liquidated at the , earliest opportunity possible.” 
And on the 6th of March, 3871, he again wrote : 
“ At } present it is utterly' out of my power to do 
anything. I am willing to endeavour to pay it 
■off by easy instalments ; or I am willing to pay 
you any reasonable interest to let the matter 
In an action for money 


creditor for payment : “ I don’t see how it is 
possible for me to be indifferent on the matter of 
this debt. If I were able in any way to reduce it 
further, you may be quite sure I should do so ” : 
— Held, a sufficient acknowledgment to take the 
debt out of the Statute of Limitations. 

In re, Farlow, Fu; parte, 15 E. 117. 

“1 shall go to my attorney’s and pay the debt 
and settle it *“ 
ment. 


■Held, a sufficient acknowledg- 
Triggis V. Xe-wuhanu 1 Car. k P. 631, 

Wish, to Pay.] — In a letter written to the 
creditor within six years, the debtor says : “ I can 
never be happy until I have not only paid you 
everything, but all to whom I owe money ” ; and 
“ your account is quite correct ; and, oh 1 tliat I 
were now going to inclose you the amount of it” ; 
— Held, that this was evidence to go to the jury 
of an acknowledgment. Dodson v. Mackey, 4 
N. & M. 327, ; S A. & E. 225, n. ' ' 

Held, that such promise, accompanied by this 
expression : -It is impossilffe to state to you 
what will be done in my affairs at present ; it is 
difficult to know -what will be best, but immedi- 
ately, it is settled .you shall be informed,” is an 
absolute unconditional' promise, and not a quali- 
fied or a conditional promise. Ih, 

T.-owqdP. k Co. before their bankruptcy 27oL 
as surviving partner of T., Y, & Y., and 6,565^. 
-due indepeadentiy of such pai’tnership. As part 
'secufityto-the latter debt, he had given P. & Co, 

^ a.hiortgage te The official assignee of 


remain for the present. 

Lent, with a count upon a promise to pay in 
consideration of the plaintiff’s forbearance to 
sue upon the I 0 IT : — Held, that these lettem . 
amounted to a sufficient promise, founded upon 
.a good consi<leration, to take the case out of the ■ 
Statute of Limitations. Wilhy v. Flgee, 44 L. J., ' 
■C. P. 254 ; L. E. 10 C. P. 497 ; 32 L.' T. 310. 

' Suggesting Mode, of Faymeut,]— A letter as- 
.follows: “I beg to sa}?" I cannot comply with 
your request. The best way for you would be to 
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(•rote to T. : “ By the books of these work to get on, but 1 will try to p-av you a little 
there is a balance of 2151. standing at a time, if you will lot mo. I am sure that 
I,’' and requested immediate payment. I am anxious to get out ot yuiir clebt. t 
“ You have no occasion to blame your- endeavour to send you a littJe next 
:ing any claim on me from the estate a sufficient acknowlcdgrueiit.^ r ’ tJ* t , ^.vV- 

. The matter lias been arranged with H. & C. 409 ; 85 L. J., Ex. 1 K. i ? 

ics here: and at the last meeting it 12 Jiir. (H.s.) 762; 1-1 L. i. ; M • n- 

jed that I should pay i50l. on the 993. 

ai^ 4r>0L onthe 20th of August, 450/. , . . ^ -xt, 4 -^ 

1 of Kovember, and 450/. on the 20th Admission of Debt coupled with Befusal to 
y next; after which I am in hopes Pay.]— On a debtor being arrest LNt tor ^ 

[ be able to transfer the 5,000/. mort- more than six years old, he said. “ 1 know thal I 
lable me to clear off the whole that owe the money, but the bill I gave is on a three- 
nding against me.” It was admitted penny .receipt stamp, and 1 will never pay it : 

istalments of 450/. were to be paid in — Held, not such an acknowledgmeiit as 
:he debt of 6,565/. ; that the mortgage revive the debt. .4 v. ; 

in the letter was the mortgage for 11 Moore, 198 ; 4 L. J. (O.S.J O. 1. 

m as part security for that debt ; that In an action against an acceptoi or a bid <4. 
lentioned by the ofticial assignee was exchange, evidence that he acknowledged his 
Lue to P. & Co. from T., as surviving acceptance, and that he had been Iialde, out said 
T. Y. and Y., and that T. had paid ofl; that he was not liable then, because it was out of 
Held, that the judge was right in date, and that he could not pay it, ami it was 
he jury that the two letters did not not in his power to pa^\ it, was snlhcient Intake 
i sufficient acknowledgment or promise the case out of the statute. Lea per v. !h 

debt of 275/. out of the statute, the East, 420. 

containing any absolute acknowledg- It is ten years ago, and 1 cannot pay my new 
debt, or unqualified promise to pay, debts, much less my old ones” Held, not a 

xpressing a hope that, in the transfer sufficient acknowledgment. Juiott \\ Larren. 4 
:gage, T.'might be able to clear oft the D. & R. 179 ; 2 L. -I. (O.s.) IL B. 3 22. 
might be standing against him. Smith Where, after the lapse of six years, a debtor 
18 Q. B. 134 ; 21 L. J., Q, B. 199 ; Ifi being asked for the paymeui. of a debt said : “ I 
gx. Ch. owed the money, but I have a receipt in full of 

ir to an application for payment of a all clcmanfls ; 1 shall searcli for it, and let you 
3 btor wrote : ‘M hope to be at H.soon, know in the event of my not beiiig able to iind 
3 t everything will be arranged with W. it”: — Held, that this was not suliicient to take 
or) agreeably to her wishes” : — Held, the case out of the statute. Bnjdffeti v. Plump-- 
: promise. Pdmonds v. Goafer, 15 free, 9 B. & li, 746. S. P., Perk v. Gutj, 4 Esp. 
21 L. J., Gil. 290. 184. 

)wing letter by a debtor to a clerk of A debtor admitted a debt, but clainuNl to fie 
r, in '"answer to one applying for pay- discharged by a written instrument, whi<*.h upon 
debt, is insufficient to defeat the production did not amount to a legal discharge : 
1 will not fail to meet Mr. H. (the —Held, that the acknowknlgment was siiffieient. 
n fair terms, and have now a hope Partinrjfou y. Biiteher, 6 Esp. 66, 

3 perhaps a week from this date, 1 Plea of the Statute of lyimitations to a bill 
t in my power to pay him at all events of discovery overruled, upon Icfters assigning 
I the debt, when we shall settle about reasons for declining to jiay, rind I’ccornmending 
don of the balance,” Llart v. Preu- the plaintiff to bring an action, as ainouuling tu 
M, &W. 741; 15 L. J., Ex. 223, an acknowledgment of the debt sufficient to. 
^\*iiigletter from a debtor to the credi- take it out of the statute, upon the aiitliurities, 
ley is a sufficient acknowledgment: though against principle, JBalWe y. Sihhafd, \5 
receipt of your letter, and indeed for Yes. 185.^ 

) re viously, X have been ill almost daily Bee Linleij v. .Bemtar, 2 Hcott, 399 : snpn 4 
of being enablefl to give a satis- col. 99 ; and Brhjstoek v. Smith, infra, 
ly to your application respecting the 

Messrs. M. against me. I propose Denial that Debt as large as alleged.] — 'bhe 
)x.ford to-morrow, when I will call following letter rioes not raise the iniplication (tf 
m the matter.” Marvell v. Frith, S a promise to jjay, and is not sutlieient to take 
8 Oar. & P.246; 1 H.&li*109; 7 the case out uf the statiihi : “In reply to your 
72 ; 2 Jur. 619. application of the 19th inst. for the payment of 

jontainiiig the following jiassage : “I 89/, 10,s'. Illy/, to Mr. 1). Brigshx'k, 1 beg tc* say 
i comply with your request, for I am that it is a claim i am liy no means prep:ired In. 
led, on account of your account not admit to the full extent, and to make tlie fbllow- 
; there is a prospect of an abundant ing observation respecting it. Of that sum, 
icli must turn into a goodly sum, and 68/, 3,s*, Sd. is made up of items for business and 
lerably reduce your, account ; at all materials, stated to have h.ien done and f urn isbe<l 
does not, the concern must be broken between 1837 and 1821, a peritu! during wliicli I 
it at last ” is a sufficient acknowledg- was concerned in two successive ])artnerslii|‘>s. ha 
d V. Gammim, 5 Seoft, 213; 3 Bing, one or other of whom the accounts Silr. B. was 
3 Hodges, 224 ; .6 H. tj., 0. ;P. 258. entitled to recover ought to have been charged, 
written by a debtor to hiS' creditor Having at diiferent times wound up boih iljose 
debt was barred j in the following concerns and quitted Carmarthen as long back 
I is quite true’, that ‘I’ have'iiot sent as 1824, .1 was surprised to receive Mr. 
lor years,' but -reall;t B'haVb'nbne of in 1829, ^five years afterwar< Is ; audit Iseerlainiy 
Yeqgst manggepb existoh.my mfe’a, hot a lit|le strange that he shouhl nom" send In a 
what ikleft of'hep8p]..W'e'havqbard charge of so old a date, when, if any account was* 




’ ,“.X wiil .see Davis,; or write him ; I have no 
'dottbt'"iie- has paid it if, by chance, he has not 


whether you will have me liquidate the loan I paid Ife'ltda very fit it should be,’ 
have mentioned on the sale of my seat in Hew [not 'a. suffielent >eknowiedgnient of the debt, 
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due, it could hardly be expected that the means 
would remain of ascertaining its correctness. I 
cannot, therefore, allow that I am liable to pay 
any |mrt of the account previous to 1825 ; but as 
I anticipate being in Carmarthen shortly, I will 
then communicate, with Mr. B. personally re- 
SDCCtinu it. d’he I'emn.inflor nf f-hp r-if'pmTnt fnr 


specting it. The remainder of the account is for 
repairs ordered by an agent under the late firm 
of Kobert Smith & Co,, to be done at the -works 
in Carmarthen, in 1827, together with a few 
dems^^for glazing in 1825, making together 
20Z. r7,v. 5d.. which, I believe, to be correctlj’^ 
charged, and for which I enclose a cheque, and 
will thank you to acknowledge the receipt of 
it.” Brkjstoch v. Smith, 1 0. k M. 488 ; 8 Tvr. 
445; 2 L. J., Ex. 187. 

The defendant wrote to the plaintiffs attorney 
as follows : " I have received yours respecting 
the plaintiff’s demand ; it is not a just one, I 
am ready to settle the account whenever the 
plaintiff* thinks pi’Oper to meet on the business ; 
I am not in his debt 90L, nor anything like that 
sum ; shall be happy to settle the difference by 
his meeting me ” : — Held, that the judge was 
justified ill directing the jury, that after this 
letter the statute was out of the question. 
Colledge v. Horn, 10 Moore, 431 ; 3 Bing, 119 : 
3 L. J. (o,s.) C. P. 184 ; 28 R. R. 606. See Sheet 
V. Lindnay, col, 94. 

Offer of Property in Lieu of Payment.] — The 
following letter, addressed by the defendant to 
the plaintiffs, within six years, respecting a debt 
otherwise barred by the statute, is not a suffi- 
cient acknowledgment : am surprised at 

receiving a letter from H. (the plaintiffs’ attor- 
ney) this moiming, for the recoveiy of your debt. 
I must candidly tell you once for all I never 
shall be able to pay you in cash, but you may 
have any of the goods we have at the Pantech- 
nicon, by paying the expenses incurred thereon, 
wdthout wTiich they cannot be taken out, as 
before agreed when Mr. F. (one of the plaintiffs) 
was In towm.” Oaioley v. Furriell, 12 C, B. 201 ; 
20 L. J., C. P. 197 : 15 Jur. 90S. 

Promise to see an Account Paid.] — In an 
answer to a plea of the Statute of Limitations in 
an action upon a promissory note, a letter from 
the defendant written within six years of the 
commencement of the action wms put in evidence 
by the plaintiff ; “ The old account between us, 
which lias been standing over so long, has not 
escai)ed our memmy, and as soon as we can get 
our affairs ain\anged, we will see you are paid ; 
perhaps in the meantime you will let your clerk 
send rue an account of how it stands ” : — lield, 
that this letter was a sufficient acknowledgnien-fc 
to bar the statute. Chasemorex. Turner, 45 L. J., 
Q, B. 66 ; L, R. 10 Q. B. 500 ; 33 L. T. 323 ; 
24 W, R. 70— Ex. Ch. 

Offer to Pay.] — In July, 1882, K. gave a pro- 
missory note payable on demand for 3,000?. to 
B., the money being intended to buy a seat for 
K. on the Hew York Stock Exchange. In Aprilj 
1834, B. died, having appointed his son residuary 
legatee. In Hovember, 1885, K. wrote to B.’s 
son : •' The great kindness of your father on every 
occasion, and more especially the money that he 
loaned me to purchase my seat on the Hew York 
Block Exchange, place me now' in your debt. ■ I 
must now' leave it entirely to your generosity 


York.” In December, 1888. the present action ■ 
W’-as brought bj' B.’s son : — Held, that there w'as 
a sufficient acknowdedgmont of tlie debt to take 
the case out of the statute, BuccUuvh {Bu.lnt) 
V. Eden, 61 L. T. 360. 

Promise to Pay Interest on Loan.] — In an 
action to recover 170?. witli interest, tlie plaintiff 
proved the loan of betwmen 150?. and ISO?., and 
offered in evidence this document : 170?., 16th 

March, 1841, Received from B, and T. 170?., 
for wffiich I promise to pay her at the rate of 5?„ 
per cent, from the above date ” : — Held, a suffi- 
cient acknowledgment. Taylor v. Steele, 16 
M. & W. 665 ; 16 L, J., Ex. 177 ; 1 1 .Tur. 806. 

Asking Explanation of Bill.] — In an action 
for w'ork, labour and materials, it appeared that 
the w’ork had been done moi’e than six years, 
before, but within the six years the debtor, in 
answmr to a bill sent in to him by the creditor,, 
WTOte the following letter : “ I have received 

your biU. It does not, I think, specify siiffH 
ciently to which cottages the w'ork is done. For 
instance you say — [The letter here repeated 
the first six items of the biil.] “ X do not know 
where all this is done. I shall feel obliged if 
you wiU more particularly explain, and take 
jmur agreement to Mrs. H. It is my wish to 
settle your account immediately, but being at a 
distance, I wish everything very explicit and 
correct. I have asked Mrs. H. to mark the 
agreements, and send them to me. and I will 
return them by the first ])ost, with instructions 
to paj' if correct ” : — Held, a sufficient acknow- 
ledgment, within the 9 Geo. 4, c. 14, to take the 
case out of the 21 Jac. 1, c. 16. Sidwell v. 
Mamn, 2 H. k H. 303 ; 26 L. J., Ex. 407 ; 3 Jur. 
(N.S.) 649 ; 5 W. R. 72. 

Giving Credit for Debt in Bill.]— The defen- 
dant having a claim against tlie plaintiff, the 
latter, at the foot of his bill, acknowledged the 
debt as follows : “ By Mr. Lacy’s bill,” leaving 
a blank for the amount. He then WTote below : 

“ Agreeably to your request above, 1 send you 
my Bill, which 1 will thank you to peruse, and, if 
correct, favour me with a bill for the liaiance ” : — 
Held, a sufficient acknowledgment of the defen- 
dant’s claim. Mailer v. Lacy, 1 Scott (H.B.) 
186 ; 1 Man. k G. 54 ; 8 JX P. 0. 563 ; 9 L. J., C. IL 
217 ; 4 Jur. 435. Sec Mhiuyk v. Co2)e, 6 M. & W. 
824 ; 10 L. J., Ex. 145. 

Promise to Pay, if Bebt still Owing.] — A letter 
in these terms : “ I have received a letter from 
Messrs. P. k L., solicitors, requesting me to pay 
you an account of 40?. 9.s*- <k?. 1 have no wish 

to have an^iliing to do with law'jers, much less 
do I wish to deny a just debt. I cannot, how- 
ever, get rid of the notion that my account with 
you was settled wiieii 1 left the army. But as 
yoU' declare it was not settled, I am willing to 
pay you 10?. per annum until it is liquidated. 
Should this proposal meet with your approbation, 
w'e can make arrangements accordingly,” is not 
a sufficient acknowiedgrnent to take the case 
out of the statute. Buehnaster v. limBell, 10 
0.’ B. (H,S,)‘ 743 ;■ 8 Jur. (N.S.) 155 ; 4 L. T. ,552 ; 

► WLE/,7^9. 



schedule of liabilities, Including arrears sa ary 
due to the clerk of the commissioners more than 
six Years. The commissioners made an entry in 
their minute-book that they accepted the report : 
—Held, uo sufficient acknowledgment, ot The 
debt. Bu^ih Y. ^lartin, 2 H. & C. HIl ; 3H L. h, 
Ex. 17; 10 Jur. (x.S.) 317 ; 8 L. T. aOl ; 11 
W. R. 1078. 

Surety consenting to Creditor’s Eights.]— Iii 
1853 li., as principal, and the defendant as 
surety, gave to the plaintiff their joint, and 
several note for payment of 200/'. on demand. 

In ^1861 H. assigned all his property for the 
benefit of his creditors, and the defonOant signed 
and gave to the plaintiff the following Icttor : 

“ I hereby consent to your rcceiying the dividend 
under h!’s assignment, and agree that your so 
doing shall not prejudice your claim upon me 
for the same debt.” The plaintiff accordingly 
. received the diyideiul, and ifi 1802 sued the tleicn- 
, dant for the balance of the note i Held, ^ that 
the letter was not an acknowledgment of the 
r debt, so as to take the case out of the statute. 

^ Cocltrill V. Sparh\ 1 H. & 0, 099 ; 32 L. .1., 

^ Ex. 118; 9 Jur. (N.s.) 307: 7 L. T. 752; U 
“ W. B. 428. 

' Claims referred by Surety to Principal.]— in 
■ 1859 B. M., with his two brothe3.’s, made a joint 
and several promissory note to secure a sum of 
f money advanced by the plaintiff to oiie^ of the 
1 brothers, Ko anknowiedgment of liability was 
^ mafic bv him until September, 1870, wiien the 
[i brother to whom the money was advanceii having 
s failed to pay the amount, the lender api'Jied for 
e payment to B. M., who, in reply, wrote to the 
d lender as follows : I suppose I an<l my brother 
e Thomas signetl a note of hand to serve tuy brother 
.t BobfU't, therefore we trust yoTi will, use s\Tch 
g means that you know will nuake him pay (he 
L« having ]denty by liim) befrn’C you ask us, you 
n being able to <lo that which we should not like 
; to take in law witli a brrUher. ITease don. t let 
9. him know you have a})t>Hed for the mono}, mid 
e- oblige, yours res|)ectfuUy,^ lb MirehelL \mi 
..n had"^ better send him a writ at once''’:' — Held, 
te that this was a sufficient aeknowlcfigmcnt or 
,ie lu'oniisc to prevent Hie operation of t}je stafute, 
) ; Fhh V, Mitchell, 24 1., T, 272 : 19 W. iL 798, 

In oTi action against one of _ the ina kern of a 
a note, it appeared that he had sigtied the note as 
fse surety for the other maker, ami after the ciipira- 
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before proceeding against the surety. Ifimijdhreys 
V. Jonas, 14 M. & W. 1 ; 14 L. J.. Ex. 254 ; 9 Jur, 
333. 

Eenewai of Kotes.] — The renewal of notes 
cannot be considered as a promise to pay the 
original notes. Foster v. Baiober, 6 Ex, 839 ; 

20 L. J., Ex. 385. 

Indorsement on a ISTote.] — In 1846 L, gave to 
B. a promissory note for 500^^. payable “to B., or 
S., his wife,” and in 1866, B. being dead, L. 
indorsed on the note his name and the year thus, 

“ W. H. L., 1866,” and on production of the note 
the date 3 846 appeared to have been altered to 
1866 Held, that under the circumstances this 
indorsement was a sufficient acknowledgment 
to take the debt out of the statute. Bowdin v. 
GreeAiimwcl^ 41 L. J., Oh. 73 ; L. K. 13 Eq. 281 ; 

25 L. T. 782 ; 20 W. 11. 166. 

Acknowledgment of a K'ote taken to be Ac- 
knowledgment of the Kote sued on in the Absence 
of Proof of any other Note.] — See Sineliernell v. 
Hath am. ^ col. 115. 

Giving Bill of Exchange for Debt.] — A bill of 
exchange was given by a bankrupt to a creditor 
in consideration of an advance of money made 
more than six years before the bill was given ; 
five years after the proof was made, and dividends 
had been received upon it, the commissioners 
ordered the proof to be expunged, on the ground 
that the bill was not such an acknowledgment in 
WTiting of the debt as took the case out of the 
Statute of Limitations : — Held, that the bill was 
sufficient for that purpose, and, consequently, 
that the proof must be restored. Wilson, Ex 
jparte, Bentley, In re, 1 Mont. D. & D. 586. 

letter containing Note insufficiently Stamped.] 
—A debtor sent to one of the persons beneficially 
interested, under the will of his creditor, a note 
insufficiently stamped, for the amount of the 
debt, with a letter referring to the note as being 
for the money due : — Held, that the letter was 
not of itself a sufficient promise or acknowledg- 
ment to exclude the operation of the statute, and 
that the note being unstamped could not be 
received in evidence to shew what the promise 
was, that being a direct and nob a, collateral 
purpose. Par miter v. Par miter, 3 He G. F. J. 
461 ; 30 L. L, Ch. 508 ; 3 L, T. 799. 

Letter written “without prejudice.”] — A 
letter from a debtor which is stated to be “ with- 
out prejuclice,” can ne^'cr be relied upon to take 
the case out of the Statute of ,Lhn itations, for 
such, a letter does not amount to a new contract, 
but is merely an offer which, if not simply 
accepted by the creditor, is intended to have no 
efi'ecr at all. liiver Steamer Co,, In re, Mitchell, 
Ex L. B. 6 Ch. 822 ; 25 L. T. 319 ; ,19 

■\V, a, 1X30. Bee Cory v. Brettoji, col. 115. 

Incidental Beference.] — an action by ‘the' 
executor of an attorney for his bill of costs, the 
defentlant plcatled the statute. The testator had 
transacted the law business of the defendant, J 
ami received his tithes and rents. . A letter, 
written to the testator by the steward 'of -the 
defendant by his desire, stated that the, -defen- 
dant wished to have the testator’s account, ipr; 
the purpose of settling it. Another letter, written - 
■ in Welsh, stated that the defendant * 


borrow money on his estates, and that the wjiter 
would come to the testator’s house for the deeds, 
and if any account required looking over, tiie 
WTiter and testator might do that at the same 
time. VV'ith reference to the last-mentioned 
letter, the testator -wrote to the defendant as 
follows : “ I have received a (Welsh) letter 
from your agent, and as far as I am able to 
understand it, he requests to have the abstract 
of title, and my bill against you, and account, 
as you are about to receive a sum of money to pay 
off the mortgages on your estates. I should be 
glad to hear froni you, as I am no Welsh scholar 
myself, precisely what is wanted.” In answer, 
the defendant wrote ; “ Being one of those people 
who think short accounts make long friends, I 
directed my agent, last year, to apply to you for 
your bill, in order that we might settle the tithe 
accounts. What he applied to you in Welsh the 
other day, was for my title-deeds ” : — Held, that 
the letters were not sufficient to take the plain- 
tiii’s claim out of the statute. Williams v. 
GrlMth, 3 Ex, 335 ; 18 L. J,, Ex. 210. 

Adimssioa on receiving inoperative Discharge.] 
—An admission of a debt made to a person wlio 
at the same time signed a paper, purporting to 
be a discharge of the debt, is not a sufficient 
acknowledgment of the debt to prevent the 
operation of the statute, though the discharge was 
inoperative in itself, and was given upon a con- 
sideration which the debtor failed to observe. 
Goatey. Goate, 1 H. & N. 29. 

Amount Unspecified.]-— A promise in writing, 
signed by the party chargeable thereby, to pay 
his proportion of a joint debt more than six years 
old, is a sufficient compliance with the provisions 
of the 9 Geo. 4, c. 14, s. 1, to take the case out of 
the statute, though no amount is specified in the 
promise ; and a creditor suing on such promise 
is not confined to nominal damages, but may 
recover the -whole of such proportion, upon 
proving the amount by extrinsic evidence. Laeh’^ 
mere v. Fletcher, 1 C. & M. 623 ; 3 Tyr. 450 ; 2 
L. J. Ex. 219. 

If a debtor by a letter admits a balance to be 
due, without stating the amount, this wdU take 
the case out of the statute. Dickinson v. Hat- 
field, 5 Car. & P. 46 ; 1 M. & Bob, 141. 

But, if the whole evidence is merely proof of 
the suiting, and no proof of the original cause 
of action, the creditor can only recover nominal 
damages. I h. 

A ' letter -was ' written by the debtor to his 
creditor as follows : “ I do not desire that you 
or any one of my creditors should lose -Vrdiat I 
owe them ; on the contrary, it is very much my 
wish not only to pay my debts, but interest upon 
them if I can. As you have mentioned the 
Limitation Act, I answmr at once that I am 
ready to put it out of my po-wer to take advan- 
tage' of that act, and will immediately give you 
my note for wiiatcver sum is due to you. Tt) 
pay you now or within the year 1 am utterly 
unable ; I really have not, as you imagine,, 
received BOOL’ It is of eoui'se indispensable that 
the exact sum I o-vye you. should be fixed, whether 
you ■ accept my note or not. I have clearly 
shewn 'you, in' a former letter, that your account 
is 'not' in accordance with the estimate upon 
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JExeeutors’ Advertisemeat for Creditors,]^ — 
See Andrew}^ v. Jiroivn- ; aud Sf^ott v. Jonci^, col. 
119. 

Letter to Creditor, to be Opeaed after Debtor’s 
Deatb, directing that Debts should be Paid.j — 
See Clhitoii v. JJrojdnj^ col. 297. 


Interest on Loan Credited to Lender in 
Debtor’s Books.] — Entries matle iji tlio btuiks of 
a limi crediting the })crHOLi who aclvanced money 
to it, to be repaid on deinand, with interest from 
time to time, on the footing of periodical lUst : — 
Held, not to bar the statute. Jarlimnt v. Ogtj, 
1 Johns. 397 ; 5 Jur. (N.S.) 976 ; 7 W. It. 736. 


Eeeital of Debt in Deed referring Amount 

to Arbitration.] — Where a deed, executed by A. 
and B., recited that A. was indebted to B. in 
various sums, the amount of which was not yet 
ascertained, and a balairce not yet struck, and 
that A. was willing to pay B. the amount which 
might appear to be due to B. in respect of such 
sinus, such amount to be ascertained and paid as 
thereinafter mentioned, and the deed afterward>s 
provided for taking the accounts by the arbitra- 


Eequest by Debtor to Partner to Pay, or Obtain 
a Eelease of, Debt.] — An acknowledgment of a 
debt, contained in a letter from one partner to 
another, undertaking to assipj to the latter the 
debts and liabilities of the iirni, upon his satis- 
fying debts due to a person mimed in the letter, 
and others, or “obtaining a release of my liabili- 
ties ill respect of such debts” : — Held, not to 
amount to a promise to ]iay the tlebrs, ami Ihcrc- 
fore not to take the debts out of the vStatute of 
Limitations, UindimrAli., In 1 Hr. &: Sm 
129 ; 1 L. T. 475 ; 8 W' . K. 203. 


tioTi of two persons named in the deed : — Held, 
that, notwithstanding the clause as to the 
arbitration, the recital's amounted to an absolute 
promise to pay the amount when ascertained, 
and that, when coupled with extrinsic ■ parol 
evidence as to the amount, they were sufficient, 
consistently with the statute 9 Geo. 4, c. 14, to 
take the debt out of the Statute of Limitations. 
€hedyn v. Ihlbi/, 4 Y. & Coll 238 ; 10 L. J., 
Ex. Eq. 21. And 'see 2 Y. & Coll 171, 


Letter of Debtor asking Third Person to make 
an Offer to Creditor — Letter of Agent offering 
Composition.] — Bee Gibbon v. col 

118. 


Devise, Direction, or Charge, for Payment of 
Debts.] — A flevise in trust for payment of debts 
does not revive a debt, upon which the statute 
had taken effect by the expiration of time before 
the testator’s death, Bnrlte y. Jones, 2 Vcs. & B. 
275 ; 13 11 R. 83. 

A direction for the payment of debts in a will 
of personal estate ivill not stop the running of 
the statute. Freake v. Vrujiefeldt, 3 Myl A C. 
499 ; 4 Jur. 1080. 

A debt which, at the death of a testator, is not 
barred by the statute, may become so afterwards 
as to the\'xecutors and legatees, notwithstanding 
a. charge by the testator of his debts upon his 
personal estate : nor will the o])eration of the 
statute be prevented, though the testator, erro- 
neously supposing part . of his personal estate' 
to be real estate, has so describeil it in his will, ; 
and charged his debts upon it. Seott v. Jones, 
4 01 & 11 382 .' - ' , ' 

A stale debt, bearing interest,, is not taken out 
of the statute by an engagement, signed by the 
iiebtor, to charge his estate with a sum corre- 
sponding in amount with the debt, with interest 
from the date of the engagement. Martin v. 
Knowles, I K. & M. 421 : 2 L. J,, K. B. 100. 

Bee Rendell v. 
supra, col 95. 


Promise to One of a Class to Eectify Mistake 
that affected all] — Wdiere A., through niis- 
vejiresentatioii, received from B. and several 
other persons, his tenants, sums of money to 
which he was not entitled : ami B, apjJicd 
to him to have the money returncfl, stating that 
he and the otlier tenaids had been induced to 
pay more than, was due ; and A. I'eplied, ‘'ihal. 
if the 7 *e was any mistake it should be rectihed” : 
— Held, that this obviated the statute as to pay- 
ments made by the other tenants, as well as bv 
II Clarh V. Jlouqham, 3 D. A H. 322 : 2 B. A C. 
149; 1 L. J. (O.SO K. 11 249. 


3!7on-dissent of Debtor to Creditor’s Account.] 
— I’he mere sending of an account to a iiebtor 
appro}>riatii]g money of: the debtor, over wiiich 
the creditor has control, to his debt, and from 
which appropri/ition the debtor iloes not dissent, 
does not amount to an “ acknowledgment: ” by 
the debtor within the Statute of Limitations. 
Mellenry, In re, MoFermoft v. Boyd, Jlarber^ 
Me parte, 8 R. 337 ; 7i L. T. 146 ; 42 W. E, 49L 


; Eesolution of Directors, ]''—A resolution, by a 
board of directors tliat “ L/sliall have the. option, 
of taking, within one month,, any tnunher of 
, , shares not exceeding ld>00, at par, in lic|iiidatioii: 
I of 1,600/^., part of his claim” (the claim therein 
J referred to having been made only as to a 
collateral security 'for jiart ,of an alleged debt), 

- is , ..acknowledgment,., .suftickin,t,...,„l„o defeat lh.e, 

^ Aetaaovrledgment to Bind; ,ExeeutofS'i3--M.;See operation of the statute. LowniiesY, Garmti-md 
' ‘SeMey V*' Walton'; IfeGaUaek-J-, Fames; mi Moseley Gold Mming (k, 33 L. J., Ch. 4LS ; 10 
' . 'mUeh V, mm, col AlBk k 'C (7 , ,'1,, % 229 ; 12 W. B. 572. . ■ ' ' 

j,. J' , 
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Senible. that an acknowledgment made by a 
board of directors, of whom L. was one, in order 
to revive a debt claimed to be due to L., wmuid 
not bind the company. Ih. 

Trespass.] — An admission of a trespass will 
not take the case out of the statute. Mm’-st v. 
JPcD'lies^ 2 Chit, 249. 

^Admission in Pleading.] — Debt within Statute 
of Limitations taken out by words in answer. 
Galway v. IkiyyipaorQ {BarV), Dick. 163. But 
see Bateman v. P}nde7\ 3 Q. B. 574, supra, col. 90. 

As to what Sevives a Bebt Barred by Statute,] 
— See Andrews v. Brow?i, Pre. Gh. 385. 

Statute not Suspended by Letter of Licence.] 
— See Fidler v. liedman^ col. 26. 

Bnacknowiedged Demand Insufficient.] — See 
Hodle V. Ilealy, col. 26. 

Insufficient Acknowledgment may be Evidence 
of Payment on Account.] — Sec Cbllinsou v. Mar- 
gesson^ col. 143. 

Plaintiff may Declare on Original Promise.] 
— See Lemmr v. Tatton; and Uvton v. Blse, col, 
144. 

Of Mortgagor’s Title by Mortgagee.] — See 
Stansjield v. Ilodson^ col. 292. 

Of Specialty Debts.] — See M(wdle\\ Banmster^ 
col. 282 ; and J-lowcutt v. Bonser^ col. 287. 


b. Conditional. 

See also A^ VIL 1, ante (col. 89). 

Promise to Pay when able,] — A statement by 
the defendant that he could not pay the debt, 
but would do so as soon ns he was able : — Held, 
to be a conditional promise oniv. Scales v. Jacobs, 
3 Bing. 688 ; 4 L. J. (O.S.) C. i\ 209. 

Tliese sums I mean honourably to pay, and 1 
shall not avail myself of the Statute of Limita- 
tions. When I may be able to pay you I cannot 
now say”: — Held, at most only a promise con- 
ditional upon the defendant’s ability, which it 
Vvms for the idaintiii to prove. Woodham v. I/olUs, 
8 L. ;L, K. B. 70. 

A debtor writing, “ I cannot pay the debt at 
present, but will pay it as soon as 1 can,” is not 
sutiicient to take it out of the statute without 
proof of his ability to pay. Tanner v. SmaH, 

6 B. & C, 608; 9 D.\k B. 549: 5 L. J. (O.S.) E. B. 
218; HUB. B. 461. 

A de])tor within six years from the time of 
contracting a tlebt stated in a letter written to 
liis creditor, that lie was incapable at that time 
to pay the money, but that he would pay as soon 
m he had it in Jiis power to do so ” : — Held, that 
this was a conditioual promise onW, and therefore 
not suiiicient, per se, to take the case out of the 
statute, Ilaadon v. WilUams., 4 M. & P. 811 ; 

7 Bing. 168 ; 9 L. J. (0,S.) C, E 16. 

A debtor wrote to his creditor: “I will pay you 
as soon as I get it in my power”: — Held, that 
the statute did not commence running until the 
debtor became of ability to pay, Ilanmumd v. 
SmHh, Beav. 452 ; 10 Jtir. (ea) 117 9 L* T. 
716,; i2waL:m , ' ' 


“As soon as Convenient.”] — In an action <>n 
a note pa^mble with interest] the words in tlic 
letter acknowledging the debt wei’e as follows : 
“ I shall be most happy to pay you both interest 
and principal as. soon as convenient ” :-~'H eld, 
that this was a conditional promise, and that the 
creditor was bound to give some evidence to 
shew that the debtor was able to pay, or rlmt it 
was convenient for him to do so. Edmnnds v. 
iJowiies, 2 C. k M. 459 ; 4 Tyr. 178 ; 8 L. J.. 
Ex, 98. 

If Third Party would Pay.] — On a demand 
being made for payment of a debt barred b}- the 
statute, the debtor said he would be happy to 
pay it if he could, that a sum was due to him 
from one G., and that if the creditor could 
recover that debt he might pay himself thereout: 
— Held, that this was a mere conditional promise, 
and that the debfcor’.s ability to pay must be 
shewn to entitle the creditor to recover. Aytan 
V, Bowles, 12 Moore, 805 ; 4 Bing. 105 ; 5 L. J. 
(O.S.) C. P. 109. S. P.. Gould Y. Shirley. 2 
M. & P. 581 ; 7 L. J. (o.S.) C. P. 117. 

“If in Eunds.”] — In a letter from a drawer to 
the holder of a bill of exchange, he said: ‘‘ If in 
funds I would immediately pay the ■ money, and 
take the bill out of your hands” : — Held, insufE- 
cient, iliehardson v. Barry, 29 Beav. 22, 

Conditional on Better Position. ] — In May, 

1874, a debtor, in answer to a demand of a debt 
incurred by him in 1865, wrote to his creditor as 
follows : “ Believe me that I never lose out of 
sight my obligations towards you, and that I 
shall be glad, as soon as my position becomes 
somewhat better, to begin again and continue 
with my instalments.” It was achnitted that 
in one year since 1874 the debtor's income had 
been 14Z. more than it was and since had been : 
—Held, that, assuming the letter to amount to 
such an acknowledgment as to w’arrant the 
inference of a promise to pay, it was a condi- 
tional promise only, and there was no affirmative 
proof of the substantial fulfilment of the con- 
dition. Meyerlioff v. FroehUeh^ 48 L. J., C. P. 
48 ; 4 C. P. D. 68 ; 89 L. T. G20 ; 27 W. E. 258 
— C. A. 

In answer to an application for payment of a 
debt, the debtor wrote as follows : “I do not 
wish to avail myself of the Statute of Limitations 
to refuse payment of the debt. I have not the 
means of payment, and must crave a continuance 
of your indulgence. My situation as a clerk does 
not afford me the means of laying l^y a shilling, , 
but in time I may reap the benefit of my services 
in an augmentation of salary that may enable 
me to propose some satisfactory arrangement. I 
am much obliged to you for your forbearance ” : 
— Held, that the letter contained no sufficient 
acknowledgment or promise to take the case out 
of the statute. Machliam v. Marriott, 2 H. &: N, 
196 ; 26 L. J., Ex. 815 ; B Jiir. (N.B.) 495; 5 ML B. 
572— Ex. Ch. 

Promise to Pay in Two Tears.] — The plaintiffs 
and B, sold, a library of books for the ilefendant, 
some of which were returned by the purchasers 
as imperfect. The defendant thereupon wrote 
to the plaintiffs the following letter, dated the 
18th December,. 1827: “I have received the 
imperfect" 'books, which, together with the cash 
overpaid on the settlement of your account, 
|imo’nnts to Mhich- sum I will pay, in two : 
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Mr. S.’s agent, or that he used due diligence to 
collect the rents.” The Master, in a suit in 
equity to administer the assets of S., found that 
H. was not agent ot'er the latter property : — 
Held, that the letter cod tallied a Huhieieixi: 
acknowledgment to save tb.e bar of the Statute 
of Limitations. Lelaiul v. Murphy, IG Jr. Oh. B-. 
500. 

An acknowledgment in writing by an agent 
after the Mercantile J^aw Anjcndment Act is 
sufficient to save from the bar of the Statute of 
Limitations a debt contracted before, the act- 


years ” : — Held, evidence of an account stated of 
debts which wmuld become due in two years, so 
as to defeat a plea of the statute. Wheatley v. 
WUUams, 1 M. & W. 533 ; Tyr, & G. 1043 ; 
5 L. J., JEx. 237, See Clarh v. Alexauder, col. 
112 . 


Eefusal to Pay till after a Specifi.ed Event.] — 
111 an action on a solicitor’s bill of costs incurred 
more than six years before the issue of the writ, 
in which the client had refused paynient (by 
letter) till taxation was completed :-~Hclcl, that 
a promise to pay might be inferred when the 
bills were taxed. JSlchoh v. Regent' e Canal Co., 
63 L. J., Q. B. 641 ; 71 L. T. 249. See 8. C, in 
0. A.. 71 L. T. 836. 


Promise by Debtor of Payment by Others.]- 
See Whippy v. Miliary, col. 113. 

Undertaking to Pay Costs when Taxed.] — S 
Arche?' v. Leoiiard, col, 117. 


Conditional on Eeference to Arbitration.]— 

An agreement to refer certain accounts between 
the parties thereto, after reciting that disputes 
had arisen betvreen them in respect of them, 
empowered the arbitrators to ascertain what was 
due and of right payable, and to order any sum 
which might be found due to be paid at such 
times and in such proportions as they should 
deem fit. The arbitration having proved abor- 
tive : — Held, that the agreement amounted to a 
conditional recognition of the debt only on the 
part of the debtor, and that the condition being 
unfulfilled, it did not amount to a sufficient 
acknowdedgment of the debt to take it out of 
the operation of the statute. Males v. Stevenson, 
9 Jur. (N.S.) 300 ; 7 L. T. 317 ; 11 W. E. 33. 
Affirmed, 8 L. T. 798 ; IX W. K. 952— Ex. Ch. 


Wbere Plaintiff relies on Conditioml Aeknow- 
ledgment be must declare on it.]— See May don 
V, Williams, col. 144. 


c.' Sigrnature of. 

By 9 Geo. 4, c. 14 (Lord Tenrerdeu’s Act), s. 1. 
an aclinoidedgynent, to tahe a case out of the 
statute, must be signed by the party chargeable 
[(ir by his agent duly authorised : 19 if 20 Viet, 
e. 97 {Mercantile Law Amendment Act, 1856), 
13]. 


At Top of Document.] — A debtor being called 
upon by his creditor (the iiolder of two promis- 
sory notes fur 510/., more than six months over- 
due) for a statement of his affairs, made out an 
account in which the notes were in -or ted, as a 
debt for which lie was iitibie ; — Held, that the 
whole document being in the handwriting of 
the debtor, Ids name written at the top was a 
sufficient signature to bind him. Jlolmes y. 
Maehrell, 3 C. B. (X.S.) 789. 


Eecital in Deed of Assignment to Trustee for 
Creditors,] — A debtor, by a deed reciting that 
he was indebted to the plaintiff and others, 
assigned his property to the plaintiff in trust to 
pay all such creditors as should sign the schedule 
of debts annexed, provided that, if all did not 
sign, the deed should be void. The plaintiff 
nevei’ signed, nor was the amount of his debt 
stated : — Held, not a sufficient ackiiow'ledgrnent 
to take his debt out of the statute, although it 
was admitted orally that he had but one debt. 
Kennett v. Milbanh, 8 Bing. 38 ; 1 M. & Scott, 
102 ; 1 L. L, G. B. 8. 


which the defendant was a partner, was |)iit in 
wideiice. In the last of those accounts ilm 
balance of the preceding accoimt was carried 
.)ver. The date of this item, as well as those of 
die other items, witii three exceptions, were 
ocyond six years from action brought', ITm 
exceptions were, that', on the oretlii side, there 
vvas one item within the six. years — Baianee. of 
ntercst to this day at 8/. per cent.” ; and on dm 
Icbit side tliere were two items within tliat 
oeriod, viz., “postage, petty charges and cum- 
inission on disbursements.'’ I'hc balance ' of 
account, for which the action was brunghi. was 
rhen struck at a date also within tlu.^six years, 
i'he signature to the account svns A. A Go., in the 
as that, affixed to the accounts 

’ '* i ; ].>ut 1 here. 'was 

‘vidonce that such signainrc was in the hand- 
of t lie defendant, or in 1 imt of any of tiie 
-l-ield, tirsi, ihat the signalure to thes? 
account was not “ an acknowdedgmemt in writing,, 
signed by the parties cliargeable thereby,” wiibin 
*' ' ■ V 'Cli'irh V. Almmiulti\'% 
Scott (2S-.E.) 147 ; 13 L. J*, C. F. 133 ; 8 »M\ 496. 

. . Hold,- secondly, that the account was not evL 
donee of any paynteiitA)! principal ’-or interest 


Denial of Liability, unless H. did not act as 
S.’s Agent ’’—Sufficient Acknowledgment on Proof 
that H. did not so act.] — In 1854 H., a solicitor, 
w'ho had also acted as land agent to S., f uimishei I 
his bill of costs. Both died. In 1862 the solici tor 
for 8.’s executors, in answer to an apjiiication 


time it was furnished, save a small sum, was 
barred by the statute of Limitations : “ Init the 
instructions I have received were to look at the 
matter fairly, and if anything appeared due to 
settle it, notwithstanding Mr. H. not being 
legally entitled' to recover. I have accordingly .same Imndwri tin., 
done so, and without enteiing into any particulars of other emstomers with the firm 
of the costs, blit merely. looking at the xnattcr of no eGG 
the rente, it seems to'/me that 'Mr. H. 'is indebted writhi; 
to Mi% exocutorsd’' . The then ma<le a. paiHums 
claim in respect of ■ rents of another, pioperty, 

.alleged ...to have .beendokt.,,by ,tlielagent)T default:,, , „ 

, and concluded :‘‘*fhereldre the',%eeutote are not j 9 Geo. 4, c. 14, 
in' any ivay^Wlnd',od)-:tb‘p%y;' hnless.you can 
nvitAiix' a weak ‘B|ibw Jne way 

that ML lia dld^ dot '-act oven these properties as 
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aclmitted to be cine within the six years, so as to to defeat the statute, is for the court and not for 
tal^ the debt out of the statute. Ih. a jury ; if it is explained by extrinsic facts, they 

ideid, thirdly, that there was no evidence of an are for the consideration of the jury. Jlorrell v. 
account stated between the parties, so as to be a Frith, 3 M.& W. 402 : 8 Oar. & P. 246 ; 1 H. & PL 
new transaction, and to give a new right of suit, 100 ; 7 L. J., Ex. 172 ; 2 Jur. (U9. 
mde})endeiit of, and distinct from, the original ' The question whether a particular document 


family arrangements have been maldng to enable Ambiguous letter should he left to Jury.] — 
him to discharge the debt ; that funds have been See Lloyd v. Maund, and LuiUy v. Lonmr, col. 90 
appointed for that purpose, of vvliich A. is 

trustee ; and that the debtor has handed the When oral Evidence admissible.] — When a 
account to A. ; that some time must elapse written promise to pay a debfc barred by the 
before payment, but that the debtor is authorised statute has been lost, oral evidence of the con- 
by A, to refer the creditor to him for any further tents of the writing may be given, Ilaifdoii v. 
information.” ■ P'or, by 9 Geo. 4, c. 14, s. 1, the WUUanis, 4 M. & P. 811 ; 7 ".Bing. 163 { 0 L. J. 
acknowledgment in writing to bar the statute (o.s.) G. P. 16. 

must be signed by the party chargeable thereby, When a letter, acknowledging the existence of 
and such letter does not charge the debtor, as it a debt, which w'as pi'oduccii for the ])urpose of 
is at most only a promise to pay as soon as the taking the case out of the statute, did not con- 
trustee is in cash. Y. 3 B. & Ad. tain any date; — Held, that the time when the 

399 ; 5 Car. & P. 209 ; 1 L. J., K. B. 178. letter was written might be supplied by parol 

evidence. Fdniunda v. iJownea, 2 C. & M. 469 ; 
XTusigned Letter,] — An unsigned' letter ac- 4 Tyr. 173 ; 3 L. J., Ex. 98. Ami mo Jlartley y, 

knowledging a debt, written by a debtor’s wife Wharton, 3 F. <!>: D. 629 ; 11 A. A E. 934 ; 9 L. J., 

at his dictation, and sent to the creditor in the Q. B. 209. 

same envelope with- a letter to the creditor, Evidence of verbal admissions, in 1850, by A.j 
written and signed by the wife, and which since deceased, that- he owed a debt of 2, 3UUZ. to 
referred to the unsigned letter, is not a sufficient B.’s estate, the interest of which he had arranged 
acknowledgment of a debt by a duly authorised to discharge, and which \yms discharged by 
agent of the debtor, so as to take the case out of paying two annuities bequeathed by B.’s will, 
the Statute of Limitations. Inyvam v. Little, 1 together with a statement in an affidavit made 
Cab. k E, 186. ' by B.’s executor in 1850, which was inserted in 

An admission in an unsigned letter, sent by the draft affidavit from the dictation of A., to the 
order of the assignees of a bankrupt, will not effect that B.’s executor had received in August, 

take a debt out of the statute. Pott-y. CleyyyHj 1850, from A. a half-year’s interest on 2,300h, 

M. A W. 321 ; 16 L, J., Ex. 210 ; 11 Jur. 2*89. and had paid the said annuities the same half- 

year : — Pleld, sufficient to take the tlebt of 2,300L 
Authorised Agent signing Debtor’s ISTame out of the Btatute of Limitations. Edwards v, 
insufficient.] — See Hyde v. Johnstyn,oo\. 117. James, 1 Kay k J. 534 ; 3 W. R. 566. 

Evidence to Construe Writing— Facts nega- 
d. Proof of. tiving Promise to pay.] — Sec Cripj/s v. Paris, 


JJt/ ,s‘. 8, it need not hare an agreement stamp. Promise to pay Proportion of Joint Debt--- 

‘ , Amount may be proved by extrinsic Evidence.] 

Before 9 Geo, 4, c. 14, s. 1.] — Where a person — Lech mere y. Fletcher, col. 100. 
having .eritero<l into a written guarantee, and ^ • a a 

become liable, upon it at a period of more than , 

six years before the commencement of the action, Sufficient Acknowledgment when coupled with 
verbally promised within six years that the Farol Evidence as to Amount.] hoo Ckeslyn^. 

mutter should be arranged ; and afterwards on P<^lhy, col. 107. 

an aidion being brought, pleaded actio non _ _ , * .. ..... 

accrevit infra sex an nos : — Held (before 9 Geo. 4, Where Proof of ^®bt neces ry pp - 
c. 14, s. 1), that the Statute of Frauds having Acknowledgment. ]~-hee Pickmson v. JlatpM 
been o'uce sfitished by the original promise being 

in writiriir, it was not necessary in order to- take i t-s.. 

the case tmiof the Statute of Limitations that When exempt from Stamp 3)uty.] lit 

the latior promise should also be in writing, following memorandum : • I acknowl® gUo or < 

y. J/‘ (hdand. 1 B. & Aid. 690. , M. .36^., winch 1 agree to pay h.m as soon as j 


night be 
Jones V. 





Ihjtlcr, 4 M. & W. 32 ; 1 H. & H. 256 : 7 L. J., Terbai Order by Turapike Trustees to pay a 
Ex. 216. Bill.] — Where a turnpike act provided that all 

-P, being indebted to the , executors of C. in orders of the trustees should be eiitcj’ed in a btiok 
ll.OOOZ., to which A. was benehcialiy entitled, kept for that purpose, an order by them to pay 
sent a letter to A. as follows : “ I have sent you a bill is not an act done _so as to take a. debt out 
a note for the money due to yon which ^anir of the stattite. unless it is so entCTcd in writing, 
mother left for you,” Inclosed in, this letter J^Jnirrij iJaij, 1 C. M. A 11. 245 : 4 Tvr. (>2o ; 
was a promissory note, on a receipt stamp, for 8 L. 4., Ex. 807. 

11,000?., and 4Z. per cent, interest. At the time 

of this letter and note being sent, the debt was Acknowledgment after Action, no Bar.]— >ee 
barred by the statute : — Held, that there was J^ateviaii v. Finder, col. 00 . 
not a sufficient acknowledgment by P., without 

referring to the note, to see what was the ^ whom made, 

promise made, and this could not be done tor ... . . 777 j. 

the want of a proper stamp. Parvdfer v, Ey 0 Geo. 4, c. 14-, s. a /i a f^'nore ed(/nu> /it 
FarmUer, 3 De G. F, & J. 461 ; 30 L. J., Ch. one joint eonfraetor .sd/all not Innd any other. 

508 ; 8 L. T. 799'; 8 W. E. 578. ^ 

A. gave to B. a promissory note, dated October, ^0 Stranger.]— An ackuowledgisumt, in .>roer 

1884, for 887?. Lv, U. payable on demand. In exclude the statute, must be one hvmi %viiieh a 

December, 1884, demand was made, and A. then promise to pay the debt can be mierrai, and 
promised to pay interest, and signed an im- must, therefore, be made to the crodilor or . 11 ^ 
stamped memorandum, dated the 2nd December, lannej' bnuuF h B. A 0. oUo : J 

1S34, as follows : “1 promise to i)ay to B. 887?., D. ^ lv. 549 ; a L. J. ( 0 . 8 .) lv. B. 2 1 8. 

with 4?. per cent, interest tliereon.” Neitlier ackiiowiedgmeiit of a debt barred by the 

principal nor interest was paid, but in January, Statute of Limitations, and given by the debtnr 
1848, A. wTOtc to B. a letter referring to a pro- to a person who was neither agent, ot, nor in 
missorv note foi- a debt, which he acknowledged, privity -with, the creditor, is not sufficient as a. 
and promised thereby to pay Held, that the promise to pay the debt so as 10 enable the 
memorandum of December, 1834, and a letter creditor to sue the debtor. v. ;Sw^,nf (t> 

accompanying if, shewed that interest w’as B. A C. 6(),p followed. Foyerr v. Qnlnn. 26 
running ; and that, though in form a promissoiy D. E., Ir. 186. 

note, and unstamped, it could be looked at to An acknowledgment by tlie acceptor of a bill 
see to what debt this intei’cst was to be referred ; ef exchange of his liability to the payee, accom- 
and that as no other debt was proved to exist, panied by a declaration tluit lie was not liable to 
the 887?. there mentioned was to be assumed the drawers, there being no consideration for the 
to be part of the 837?. Is. Qd. secured by the acceptance, is not sufficient in an action by the 
former promissory note. Held, also, that in the drawers against the accepTor to take the ease out 
absence of proof of the existence of any other of the statute. _ Easterly v. Fallen, 8 Stark. 18<). 
promissory note to which it could relate, the Stan lianhiny Co,\^. Smith, fh, 

letter of i84S must be taken to refer to the })ro- Q- B. 405 ; [1892] 1 Q. B. 765 ; 66 L. T. 8U6 ; 
missoiy note of October, 1884, and thus to take 40 W. E. 855 ; and per Bollock, C. B.. in Godwin. 
it out of the Statute of Limitations, S^ieUernell v. Valley, 4 H. AN. 373. Contra, Fetors v. 
w. Ilotham-, 1 Xay, 669 : 2 W. E. 638. Brown, 4 Esp. 46. 

A deed made between the <lebtors and a third 
Claim in Action of Negligence not supported person, in whieli they ackiiowhvlgeti tlie existence 
by Acknowledgment.]— In an action for negli- of a debt, wiis sufficient to taki‘ tlie caseoutof 
gence by a solicitor, where the statute is plea< led, the statute, altliough the creditors were wholly 
the only question is whether the negligence took stningers to the deed. Moantsfeydten v. Jtroohe, 
place within six years. If a solicitor is liable 8 B. A A. 141. IlalUday Ward,'^ Camp, 
at all for negligence committed more than six 82. 

years before any action against him, but ackiiow- Heinble, that, since the statute 9 Geo. 4, c. 14, 
lodged by him within six years of an action, he an acknowledgment of a debt to a third iMirsfUj 
can only be so when the action is brought is not sufficient to take the case out of the statutes 
specially upon such acknowdedgment. Short (Vrenfoll v. Oirdlestone, 2 Y, A Coll. 662 ; 7 d. 
v. 2f'CartJiy, 8 B. A Aid. 626 ; 22 R. E. 508. (k.s.) Ex. E(p 42 : 1 Jur. 940. 8ee Fnuivis \\ 

The plaintiffi tleclared that tb,e defendant pro- Eawh’dey, col. 98. 
mised to invest his money on good security, and 

assigned for breach that he invested it on bad To Creditor or Agent.]— An fiLknowicdgnu-nt 
security, and the defendant pleaded the statute : to take a case out of the sttitute must be inadi:' *0 
replication, that he promised within six years, the eretiitur, and, semble, that <nje to his ageui; is 
and it was proved that, within that time, he sufficient. Fuller v. Bedma a, '2i> Hear. 611. 
aeknowdedged tlie security to be bad, and }>ro- An administratrix sueing for it dc’bl due to the 
mised that the plaintiff should be paid: — Held, intestate more than six y<‘ars before iiction was 
that as the declaration did not state a debt to held to be entitled to rec-over upon an a<*et.>unt 
which a subsequent promise could be ap]>lied, stated between her agent ami the <h;btor within 
the plaintiff %vas not entitled to recover IVhUe- six years. Smith v. Forty, 4 Chir. A B. 126* 
head V. JToward, 2 Br. A B. 372 ; 5 Moore, 105 ; 

23 E, R. 471, Ezecutrix.]-"-A staiement mmle by the 

. , ’ debtor to the creditor’s executrix that thecreditor 

Better written without , Prejudice.] ---An alw^ays promised newer distress him fur the 
acknowledgment' of a'debt contained in a letter debt'is no evidence of a promise to pay made to 
which whs “not.to.-be used in ’prejudice of the the debtor* Ward v, 6 Taunt, 2!(). 

.debtor’s rights,' cannot^behgiTen/'in evidence. 

J’, Erdfim^ 4, 462. Statute avoided, as to CMt&s hy several 

earner Vo,^^Jnd%‘'M^el^Up& 2 mrt 0 fmVl(Fh TehaEti for Over^payments, by Undertaking to 
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OE8 to rectify any Mistake.] — See Clarh y. desireclT.toarrano^ewiththewholeofhi.sereili- 
/ibwy/M.w/, coL 108, tors. T. wrote a letter to the creditor, ofieriiig 

an acceptance for 7.v. in the pound on the 
By Agents.] — An acknowledgment , by a debt ; — Held, not sufficient to take the case out 
wife, wdio had been accustomed to act as the of the statute. Glhhmi v. Bagakott. d Car. & 
agent of her husband, in purchasing the goods 211. 
and managing the business generally, was suffi- 
cient. A.nflerso)i v. Sender, wn, 2 Btark. 204 ; By Accountant employed by Bankrupt’s 

Holt, 591 ; 17 E, E. 081 ; 19 E. E. 70S, S. P., Assignees,] — An accountant employed by the 
IhiUtlLosi) V. Furiihli, 2 Esp. 511, n. assignees of a bankrupt, sent to a creditor an 

Bo, in an action against a husband for goods unsigned statement of the account })etween the 
supplied to his wife for her aceormnodation while bankrupt and the creditor, in which he stated a 
he occasionally visited her, a letter written by balance in favour of the creditor :—Held, that 
the wife acknowdedging the debt within six this was not a sufficient acknowledgment of a 
years was admissible to take the case out of the debt to take the case out of the statute, as against 
statute. Gregory v. Parher, 1 Camp. 394 ; 10 the assignees. Pott v. Clegg, 16 M. ^ W. 321 ; 
Ik E. 712. 16 L. J., Ex. 210 ; 11 dur. 289. 

But as the 9 Geo. 4, c. 14, s. 1, directed that no An admission by a bankrupt in his balance- 
acknowledgment or. promise should be sufficient sheet wn'll not take a debt out of the statute as 
to take a case out of the statute, unless in waiting, against his assignees. 1 1). 

‘‘and signed by the party chargeable thereby,” 
an acknowledgment contained in a letter which 

w’as written by the wife of the debtor, in his dSxecutors or Administrators.] In 1835; 

name, and at his request, was insufficient, because a creditors’ bill against the administrator 

the statute gave no authority to an agent to his debtor, founded on a debt due on a note, 
make the acknowdedgment. Hyde v. Johnson, hut in respect of which no payment of either 
3 Scott, 289 ; 2 Bmg."(N.C.) 776 2 Hodges, 94 ; principal or interest had been made since 1823. In 

5 L. J. G. P, 291. ^he administrator, on the citation of a. third 

'S^Hiorean agent had been emploTod to pay pereon, signed and exhibited, in the Ecclesiastical 
monev for work done, and the woidcmen were Court, an inventory and account of the debtor’s 
referred to him for pay ment, and he snssented to assets and debts, in which A.’s debt was entered : 
it, an acknowledgment or a promise by him to —Held, that the entry was a sufficient acknow- 
pay was sufficient. JSui't v. Palmer, n Esp. l-tS. l^lgment. Smith v. Poole, 12 Sim. IT ; 10 L. J., 
An acknowledgment signed by the solicitor Ch. 192. 
of the administrator of the debtor in 1862 will acknowledgment of, or promise to pay, a 

save from the bar of the Statute of Limitations <16^* a testator by one of several executors is 
a debt accrued before the passing of the 10 & 17 sufficient to take the case out of the Statute of 
Viet. c. ns, s. 20. Arelier''v. Leonard, 15 Limitations. Tidloeh v. (Ry. M. 410) 

Ir Ch E 267 Schnley v. Wnltoti (13 L. J. Ex. 122 ; 32 

Tho'.soircitor for the administrator, -who had M.&W. .510) distinguLshed. .VacdonaM, lure, 
been furnished wdth several bills of costs by A., y. Jmser, OOJa. J., Oh. 630 [1897] 2 Ch, 

who had been solicitor for the intestate, by J E. 1, 713 : 45v\,i\ 628. 
notice required him to tax any bills of costs pro- Semble, per Parke, B., an acknowledgment in 
perlv payable out of the assets, the administrator writing by one of two executors of a debt due 
thorebrundortakiiig to pay any sum which might H'om the testator is not sufficient to take the 
be found due ou foot of ,siid costs (after all fair debt out of the statute ns against his co-execu- 
credits), when the same should bo taxed and tors, even although made by him lu his repre- 
certified, and the credits given, less the costs of sentative capaedy, bcholeyy. JJ alton, 12 M. & \V . 
taxation, if onc-sixtli should be taxed oif, and 610 ; 13 L. J., Ex. 1— ; ; <S Jur. 31,). 
requiring to be furnished with a requisition for ^ hero one of two joint executors was applied 
taxiitimi';-Held, that the notice saved the bar ^ payment ot a debt ot his testator s, who 
from tlie Statute of Limitations. Ik had been dead twenty yeai-s and as against 

Ason. who acts as his father’s agent in matters whom the debt uas b.arrod, and said . I believe 
of his tra.le, is not his agent to make an acknow- *0 debt is a just one, and has never been paid_: 
Icdgnieiit tliat iiione.y is due from the father, as J shouhi be happy to servo you in the mattei it 
an executor, to a legatee, so as to take the legacy 1 could, hut I cannot do anything vvithout toe 
out of the statute. Wlntelumse v. Alhedey, 1 consent of tte teirtator s familj : HekI m an 
p o action against both the executors, that there Nvas 

* no such acknowledgment of the debt as took the 

^ ^ case out of the statute as against them, there 

_ pnsigned Aolmowledgmen^ ^closed m promise, express or implied, to pay the 

letter from _ Debtor’s Wife, insufficient. j— bee “ M'OulUeh v. Bawee , 9 D J; B. 40 ; 6 L. J. 





aatli, aBcI the An admission made by one of two partners 
“ The legatees after the dissolution of the partnership, concern- 
ngh 1 think it iiig joint contracts, that took ]}lace duiing the 
ate the claim, partnership, was sufficient to bar the statute, 
a compelled to t. Ihuiddick, 1 ’^iaiuil. 104 : 9 .h, K. * 

the court”: But the admission of one partner to bind 

ived, and that another must be clear and explicit. Holme v, 
3 Cted to it by Green^ 1 Stark. 488. . 

)ugh they were Where one of two partners, wlio was a certiii- 
sm o Do G. cated bankrupt, acknowleilged a <iebt due 
R. i5B. plaintiff by his partner and himself Held, 

statute by an that it was not a sufficient acknowledgment to 
administrator take the case out of the statute in an motion 
jlaims on the against both, when the bankrupt pleaded his 
i-lpmfliid. hankniDtcv and the other the statute. Maetefi 


kpedient. 8cM y. Jones, 4 01. & F. B82. ; 7 the others 

L J Gh 242. 80 , in the case of a joint note, eacn uuaign 

'Somble, notice in a newspaper, by a personal one of the iiialters had never ininlo any 
representative, that he will pay all debts justly le. gment, ami had signed the note as a 
due from his testator, will prevent a <lobt from only. IMrhiim v. Jloore, iM> , - Jon.,, 

being barred by the Statute of Limitations. 306; 3 L. .1. C’-pyg • f'- , ^ 

S. d 1 Buss. & M.25o ; 8 L. J. (o.S.) Ch. 88. An account stated between a dcbtoi, htin.^ 

Advertisement by executor for creditor to come part-owner and ship’s husband, and his co-owners, 
in to prove debts against testator revives a debt in which the items of the crethtors account tor 

barred by the Statute of Limitations. 8ed work done and xncuiey advaru^ed are meluded, is 

qmere. Andrews v. Brown, 1 Eq. Abr. 305. not such an acknowledgment as will take the 
An admission by an executrix, in her answer, case out of^the operation of the statute. A ask 
of the fact of there having been a debt due by v. Hill, 1 F. & F. 198.^ , , . . • i 

the testator, is sufficient to' prevent the debt from The circumstance ot there being no ascertaincu 
heino' barred bv the 3 & 4 Will. 4, c. 42, s. 5. or adjusted debt till witliin six years, wnli not 
Moodie V. Bannister, 4 Drew. 432 ; 28 L. J,, Ch. delay the operation of the statute. I b, ^ 

881 ; 5 Jur. (N.s.) 402 ; 7 W. K. 278. A debt is not to Ixi kc‘pt alive against one 

An acknowledgment, in order to take a case party by the admission of another, except ui. 
out of the statute (3 & 4 Will. 4, c. 27), must cases of continuing joint contract, ^ordlmm v, 
ajipear to have been made with the intention of Wallis, 10 Hare, 228 ; 22 L. J., Oh. ;>48 ; u diir. 
charging the party making it, and it must have 228. . . , f ■» j 

been made to a party then entitled to make the The existence or non-existence Ol the demand 
demand. Accordingly, wdiere the demand was depends upon the act of the person, arul not 
agninst two executors for a legacy due to deceased upon the relative liability of the property, J b. 
■wife of plaintiff, and the arrears of interest ...... -i 

accrued since her death, and the ackiiowledg- After Marriage of one.]--- \\ here an action 

ment was made by one executor, with the object was brought on a joint iiote, made by .4. and h. 
apparently of thrownng the burden on the otlier, wliilst B. was sole, against A., B. and Ih, the 
and it wls made also before the plaintiff hati husband of the latter, w'ho was Juineil tor coii- 
entitled himself bv taking out administration to .forinity ; and they pleaded actio non accrevit 
his wife, it was held insufficient on both grounds, infra sex nnuos : to which the ])iaintiff ivphcrh 
Holland V. Clark, 1 Y. & Coll. C. C. UL that the cau.se of action arose within six years : 

An admission of a debt by the executrix of a — Hehi, that an acknowdetlgmenl by A., witiini 
trader, within six years before the filing of a six years, that the debt, was due, would not lake 
creditors’ bill, will liot take the debt out of the the case oat of the statute, such aclaiowicdg- 
8tatuteof Limitations, .so as to enable the creditor, ment being made alter the intermarriage ^ol in 
under the 47 Geo, 3, c, 74, to claim payment out and O. Pitta m Foster, 2 D, k E, 888 : Hh ki\ 
of the real estate in the hands of a devisee. 248; J L. 8. (O.8.) K, B. 81 : 25 it. li. 88o. 

V. 3 Buss. 188. ^ i , 

By Infants,] — An acknowlciigment. m wrinng 

Actaowledgment by Executors, who are also given by jyi infantof a debt ilue h>r iieiicssiniisis 
Trustees of Eealty, not necessarily binding on effective for the pnrpos(‘ of taking the t ebt uut 
Bealty.l— -See Fordham v, col. 134. of the statute. Willhis y, riw/Z/o 4 Kl k 

’ 180 ; 3 0. L. E, Il> ; 24 h, d., Q. B. 02 ; 1 Jm\ 

By Joint Debtors.]— -An acknowledgment of a (N.s.) 103 ; 3 W. XL 22. 
debt, contained in a letter from one partner to ^ ^ , 

another, undertaking to assign to the latter the | Bight to aeemint as between rartners not 
debts and liabllities'o! the .firm,' aapom hiS satis- kept alive after Dissolution by aa^Aoteowledg- 
fying debts due to a person named in the letter, ment made by a Debtor of the Firm, to one o: 
and others, or, obtaining, a.rele^isuof my lla- the Partners,]— 8ee Fhoo* v* d'ytf, ml, 21. 

'bill ties in respect of. such debts/’ does nqt'anioiuit 

. to a promise tb' pay ttSe'debtsyAnd.thgreforn does Schedule of Liabilities of Improvement Com* 
mot take theAiebts'':out\ofd}ie'‘'#dtdte.’“ IfmF missioners drawn up by their Finance Oommitte* 
m'dr^Ih d' Drew;I&‘%nv IBS’V-d-LV T,.475 ; and accepted by them«]*^8ee BmhY, Martin, col 
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tor that aaother will pay.]— See out any break after the death of one t)y the 

JliUarv, col. 113. survivors, is, as between the survivors, one con- 

’ tinuous partnership. As between partners,^ la 

lea Af "nfilitR 1 See Yoodw cases of concealed fraud the Statute of Limit a- 

r ^ Debts. J>-bce commence to run from the Lme 

t7 , ^ .*.*.•* when with reasonable diligence the fraud might 

have been discovered, but only from the time 
when it has in fact been discovered unless the 
person complaining has hadliis suspicion aroused, 
and; having the means of knowledge, ha.s nor 
chosen to avail himself of that means. Bairlhu'i 
V. md^iham (3 De O. & J. 304) followed. (riMs 
V. BmU a) Q. IL D. 59) examined, Beljetnmin 
V. JBetjemann^ 64 L. J., Ch. 641; [1895] 

474 ; 12 B. 455 ; 73 L. T. 2 ; 44 W. E. 182— C. A. 

Fraud must he Defendant’s or known to him.] 
— If non-discovery of fraud is relied on to take 
a case out of the statute, it must be the fraud of 
the person who invokes the aid of the statute or 
of his aarent when acting for him. Thorne v. 
Heard 64 L. J., Ch. 652 ; [lS9o] A. 

E. 254 ; 73 L. T. 291 ; 44 W. E. 15.5— H. L. 

A personal representative havirsg found among 
the papers of the deceased a mortgage deed, and. 


2. COKCKALED FRAUD. 1 

See. aUo ])Ost, B, IX. i 

Discovery prevented by Defendant’s Fraud.] 

It is no answer to a plea of the statute that 

the plain tltl: was prevented by the fraud of the 
defendant from knowing of the cause of action, 
until after the time of limitation expired, /w- 
nerial (radiglit and Cohe Co. v. Lojidon Gaslight 
(b , 10 Ex. 39 ; 2 C. L. E. 1230 ; 23 L. J., Ex. 
303 : IS Jur. 497 : 2 W. E. 527, Bee Hunter v. 
GihlwM. 1 H, & X. 459 ; 26 L. J„ Ex. 1 ; 2 Jur. 
(jr.s.) 1249 ; 5 W. E. 91 ; post, col, 123. 

In an action to recover by way of damages 
money lost by the fraudulent representations of 
the dkendant, a reply to a defence of the Statute 
of Limitations that the plaintiff did not discover 
and had not reasonable means of discovering the 
fraud within six years before action, and that 
the existence of such fraud was fraudulently con- 
cealed by the defendant until within such six 
years, was held good. Gihhs v. Guild^^ Q* B. D. 
59 ; 51 L. J., Q. B. 313 ; 46 L. T. 248 ; 30 W. E. 

591 0. A. Contra, Imperial Gaslight ana 

Cohe Co. V, Tjondon Gaslight Co., and Hunter v. 
Gfhhons, supra. ^ 

In an action to recover damages tor fraudulent 
representation of the ciiiality (viz. the sheep- 
caiTving power”) of certain lands, whereby the 
plaintiff was induced to take leases thereof, the 



Safes 
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Claim ia Wiading-up agaiast Director for 
Blares improperly allotted to Mm aot barred by 
Statute — Knowledge of Directors not Knowledge 
of Company.]™-Seo Fltzroy Bes.^(mer Steel Co,. 
Ill Q‘e, coi. 80. 


$, Payment on Account. 
iSee aim post. B, YI. 
a. "Wliat amounts to. 

Of Interest.] — xV payment made within six 
years, of interest which has become due upon a 
note more than six years ago, is sufficient, where 
the note remains in the hands of the payee. 
Healey v, Greendade^ 2 Tvr. 121 ; 2 C. &: J. 61 ; 
1 L. J., Ex. 1. 

To constitute a payment of interest sufficient 
to take a debt out of the statute, it is not essential 
that money should actually pass between the 
debtor and creditor. 3faher y. Haler. 36 L. J., 
Is.' 70 ; L. R, 2 Ex. 153 ; 16 L. T. 26. 

After a debt due to a father from his son had 
been barred, by the statute, the father, his son 
and his son’s wife had an inteiwiew, at which the 
interest due was calculated. The son then put 
his iiand into his pocket, as if to get out the 
money to pay it. The father stopped him, and, 
writing a receipt for the interest, gave it to his 
son’s wife, saying that he woulcr^make her a 
present of the money. 170 money actually 
passed between the parties : — Held, that this 
transaction was a sufficient payment to take the j 
debt out of the vStatute. II. 

Payment of interest upon a note payable on 
demand is sufficient to take the case out of the 
statute, although there is no independent evi- 
dence that any demand of payment of the note 
has been made. Bradfield v. Tuyrper^ 7 Ex. 27 ; 
21 L. J., Ex. 6., 

Payment of Rent hy Debtor for Creditor may 
be Evidence of Payment of Interest on Debt.] — 
See WortkUigton v. GHmsditeh, col. 133. 

Pleading to Allegation of l^ayment of In- 
terest.] — See Hollis v. Palmer, coi. 145, 

■Where no Promise to pay Debt can be 
implied.] — Part payment of a debt will not take 
the case out of tlie statute, unless the payment is 
nia<,le under circumstances which warrant a jury 
in interring a promise to pay the residue ; there- 
fore, where a party, on being applied to for 
interest, paid a sovereign, and said he owed the 
money, but would not pay it : — Held, that it was i 
a question foi' the jury to say, whether he intended 
to refuse pa^yment or merely spoke in jest 
Wainman v.Jxyniium, 1 Ex. 118 ; 16 L. J., Ex. 232. 

In an action on a note, dated 7th December, 
1845, for payment of 500t and interest, on 
(iemand, to C., tiie plaintiffis testator, and on a 
similar note for 5001., dated 20th January, 1846, 
at the trial it api'tcared from the defendant’s 
aiiSwcT to a bill of discovery, that in 1835, and 
ill 1H42, 0. lent to the defendant two sums of 
500/!., u])on the security of his notes, payable on 
demand, with interest. The interest ■was duly 
paid, and memoramhi thereon indorsed by C. on 
the backs of the notes. At length, the hacks of 
the notes being covered with these niemoranda, 
it was arranged between C. and the defendant 
that new notes should be substituted, and accord- 
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ingly the defendant gave G. the notes on which 
the action was brought. In Februaiy, 1846, 0. 
told the defendant that he intended to give him 
the 1,0001 secured by the notes, and he wished 
to give the defendant a release and a discharge 
for the same and interest due thereon, and he 
directed the defendant to write out a receipt for 
1,0001 and interest, for him, 0. to sign, as a 
release and a discharge ; and thereupon the 
defendant pm’chased a 10s. receipt stamp, and 
. wrote thereon the receipt as follows : “ Hull, 
16^ February, 1846, Received of R. D. (the 
defendant) 1,0801, being the intere.st and 
principal on the notes, dated December, 1845, 
and January, 1846, and in full of all demands,” 
which C. signed and delivered to the defendant. 
C. subsequently died, having previously be- 
queathed the notes to his executors, with direc- 
tions as to the investment of the proceeds ; — 
Held, that the payment of interest in 1846 
alleged in the receipt was not, under the circum- 
stances, a part payment or an acknowledgment 
of the debt, so as to take the case out of the 
statute. Poster v. Paiaher, 6 Ex. 830 ; 20 L, J., 
Ex. 385. 

Upon a plaint brought in the county court to 
recover two years’ interest due upon a promissory 
note, against the representatives of the deceased 
maker of the note, they pleaded the Statute of 
Limitations, in answer to which plea an acknow- 
ledgment within six years was given in evidence, 
and judgment was given for the plaiiitiffi, and 
the defendants thereupon paid into court the 
amount of the judgment: — Held, in an action 
brought to recover the principal and further 
interest thereon two years after such payment 
into court and more than six years after the. 
acknowledgment proved in such plaint, that 
such payment did not necessarily imply a promise 
to pay the principal, and therefore was no 
evidence of an aclmowledgment to pay the debt 
within six years, so as to take the case out of the 
Statute of Limitations, 21 Jac. 1, c. 16, s. 3. 
3! organ v. Howlands, 41 L. J., Q. B. 187 ; L. R. 

7 Q.‘B. 493 ; 26 L. T. 855 ; 20 W. R. 726. ' 

Part payment of a debt does not take it out of 
the operation of the 21 Jac. 1, c. 16, unless it is 
made under such circumstances that a promise 
to pay the remainder may be reasonably inf erred 
from it. Ih. 

A payment made under an order of the Landed, 
Estates Court, in presence of a debtor, on account 
of the creditor’s demand is an acknowledgment 
by part payment. Cronin v. DenneJiy, Ir. R. J 
C. L. 289. 

Receipt of Dividend hy order of Insolvent 
Debtors’ Court not a sufficient Payment.] — 8ee 
Davis V. Edwards, and lop^iny, Eoi yiarte, Levy, 
In re, col. 103. 

Payment by Trustee under Composition Deed.] 
— See Linley v. Bonsor, col. 181. 

Words accompanying Payment.] — See Evans- 
V. Davies, cob 142. 

By Bill, Dates from Delivery.] — When a. 
debtor diaWvS a bill of exchange, to be applied in 
part payment of the' debt, and the bill is paid,, 
when due, by the - drawee to the creditor, it 
operates as a part payment, to defeat the statute, 
only from the time of the delivery of the bill by 
the debtor, not from the time of its payment, 
t Irving & W. 90 ; M,ur. k fi, A,13 ; ' 
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ou^lit to be inferred, and that conseqiienldT 
E."<fc Co. were entitled to prove in res])oct_of tlie 
items in the consignment account. 

Fowhes (5 Bing. (K.c.) 455 ; S L. J., t - 
and Xanli v. itodg.wn QS i>e Q. M. & ti. 4'<4 ; 

L. J., Ch, 186) distinguished. Ii>. 

Where a debtor owes Idw 

from a period longer tlian six years, 
from a period within six years, ^ 


Immaterial that Bill afterwards dishonoured.] 
--Giving a bill of exchange in payment on 
account of a debt, under cii'Cumstanccs winch 
raise an implication of a promise to pay the 
balance, is a payment within the proviso of 9 
Geo. 4, c. 14, s. 1, and therefore tabes the debt 
out of’ the statute, notwithstanding the bill is 
afterwards dishonoured. Turney v. 

El. & Bl. 13G ; 2 C. L. R. 6GG ; 23 Ij. J., Q. B- 
1B7 ; 18 Jur. 187. 

Indorsements on ISfotes.J— When an indorse- 
'ment on a note of payment of interest made by 
the authority of a deceased holder appears to 
have been made after the statute had run, it is 
not evidence to exclude the operation of the 
statute. Brigqs v. WlUon, 5 De G. M. & G. 
12 : 2 Eq. R.'l53. And see 9 Geo. 4, c. 14, 
‘S. 3. 

Appropriation, when some of the Debts are 
Statute-harred.]— A hill of exchange for 375/. 
given generally towards payment of a running 
.account of over 1,000/., some items of wjiich had 
been due longer than six years, takes the whole 
.account out of the statute. CurleivhY, Morning- 

ton^ .5 W. R. 401. ^ , 1-1 

For many years F, & Co. had been employed 
as commission agents by E. Co. to effect sales 
for i hem. The course of business was as follows : 
E. & Co. sent goods to the firm, who forwarded 


his creditor some debts 

, and others 

.. i-.- iUHl 'pays a sum 

without appropriating it to any }>articuiar aunt, 
such payment is not a ])ayiuent on accmint, to 
take out of the statute the <lebts due longer than 
six vears. MUIjs v. Foiclte,^^ 7 Scott, 444 ; o Bing. 
(N.G.) 455 ; 2 Arm 62 ; 8 L. J., C-. B. 2«6 : o «bir. 
406. 

But the creditor may, at any time, apply sucli 
payment to the debts due longer than six years. 

Ih. . , . 

And may manifest his election to make suc.i 
application by bringing an action within a 
reasonable time after such payment. Ih. 

A. owed B. three sums on three several prf‘- 
missorv notes, dated respectively in 1839, 1840, 
1841. ‘ In 1846 lb applied for interest, and 
paid 5/. on account of interest generally, ami a 
few days afterwards B., without the knowledge 
or concurrence of A., made a memorandum uu 
the note of 1841, that the payment hat I been 
made on account of interest therotui. At. the 
time of this payment two of the notes were 
barred bv the statute Held, that the payment 


of 1841 out of the statute. Mitsh v. Ildgmn, 

6 De G. M. & G. 474 ; 25 L. Ch. 180 ; i Our. 
(N.S.) 946. 

Semble, the appropriation hj tlie creditor, 
without the knowledge or consent of the debtor, 
will not, per sc, furnish autlicient ground for 
raising against the debtor a new promise to pay. 
Ih. 

Semble, wvhere there is a payment of a smaller 
sum on account of a large, that payment takes 
the case out of the statute as to all sums of 
money not barred by the statute at the time of 
the payment, ])ut it can have no eifect in .re- 
viving a <lebt then barred by the statubi if the 
payment can be attributed to any sum not then 
barred by the statute. Jh. 

In 1877, an action w'as connnonced to adminis- 
ter the estate of A., who owed B. 1,864/, for 
cash aflvances from timi‘ to time made to her by 
B. from the. year 1851, dowut to the time of her 
death in 1877. Most of the advanccfs ware made 
before 1871. B. claimed to prove for the entire 
debt, alleging that a snudl cash payment made 
by A. in 1872. and again in 1873, w(‘re payments 
made on nccount of the general balance of tlui 
debt : — Held, on the evidence, llnat the pay- 
ments in question wtu’O specific rtrpnymcujts 
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. .1 S. P., V. 
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V. Cope, col. 142. 1 
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‘airSt'S 

“ ' ' la receiver was ap})oi 

ill the assets, and without the sa 
court, but with the approbation < 
aid them to the executors of A., 
■ was largely indebted, 

61 L. T. 54: 37 was not further prosecuted. Th 
were iiisuiiticient to <lischarge^ tlr 

A.’s estate, and the estate of B. rt 

■ " : Principal, to the estate of A. to a cousidcial 

Evidencr*of 'a Eunniiig Account between.]— respect of that debt Hein, taa 
see My, yaH,, ^eube., In re, col 64. o™pek«.al 

Becei-Dt of Dividend under Creditors’ Deed of B. for the purpose of <hschargn 
aSSds avoTed, not a sufficient Payment.] of O.’s estate, * ^ ‘ 
-See Tepp-my, B. parte, Lery, In re, col. 78. d— 1 


Barred Bebt.]— A debtor paid a sum 
creditor within three months of 1-...- 

^^utll the intention of reviving a - ; v . 

statute-barred, but which had always been treated nei&hip,__,uid 
by both debtor and creditor as valid and subsist- 
Ijia . — Held, that the payment was not void as a 
fraudulent preference, and operated to revive the 
debt. jjaHe, Jjam, Jn re, oS L. J._, paitiienhij 

Q. B. 373 ; 23 Q. B. D. 74; 61 
W. 11. 671 ; 6 Morrell, 143. 

Payment of Tax by Agent for 


,r reoervmg wages. j-^ee .v v. Officers.l-A parish vestry haviug 

agreed to borrow money for taildingfdmsh.^^ 

DnsienedEatryofPaymentinDebtor’sBooks.] the defendants, being two oi tlio parish oluccis. 

AeSfv. col. 140. in 1860 gave to the te«tntor^vho adyaricod the 

money, a promissory note, signui tliu^ 

Bight to Sue for General Administration not j h i ] 

revived by a Payment by Admimstrator after [ Churchwardens. | 

Right barred,] — See Johmon, In re, Sly \ 

sm.e,edi.m. overseere. 1 

AS’S g " 's 1..™.; .. ». 

.. 2, a. £"S“‘5:~ “-w.? 

interest on the note, and therch>re that the judge 
b. By and to Airents, Bepresentatives and wrong in withdrawing the form of the note 
Oo-Bebtors. from the consideration of the jury, and stating 

By the Mercantile Law Amendment Act, 1856 that the ';!iattiorin'''oi-’ kno^iS 

no *Lr on Viet o n7V s 14 ouc co'-contvcictov^ been paid v\ith the autUti n 

;“A,5 .,/ a, ot th. J- 

,tame by reason only of a puyn^ont by any other o ' on a note, given by 

co-contractor, ^ . church waldoiis on the parish .account from tunc 

By Afi'eut."* — Payment by an agent of a sum to time by the vestry, is a sufticicni .acviicm u g 
of moimy on account of the whole debt :-H.eld, ment of the debt, as .against J 'j' 

to take the rase out of the Statute of Limita- tion, whore one ot thorn h.is .xuditti the pm. 1 
tions. Border v. Thompson, 2 Con. & L. i56S ; accounts, m which payments ol mttust on U c 
4 Bn & ^Y«■. 303 ; 6 Ir. Bq. E. 168. note .ire entered. v. IV f 3 V A M. tX.. 

^ s. a, nom. Beio v. Peitet 1 A. ^ B. VMu 

By Trustee— Against Instructions.]— To shew* , , ^ * 4, a 

a part payment within six years, the creditor To Third six years oitl 

proved a payment of a portion of his demand by D., drawn up by B., ^ ‘ -ahl 

the trustee under a deed of composition, >vho shew^ed sums due I 

wns expressly instructed to make the payment ^ v c.^nres^ 

as a full satisfaction, instead of which he handed payment ot rent aiipeaied to ^ ; 

the money over as a part payment, and took a authority, J 

receipt accordingly. This payment so made was treated as dediictiojib i i) ' am’ 

expressly repudiated -by the debtor:— Held, that interest, and as having 

this w*as not a. payment within the exception. w6.re classed with casli pajiuei > i , 

Mnley or ImJu\. JJomor, 2 Scott, m; 2 Afterwards the direct »'dereB t 


pip» 
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G. , as agent for D., out of the interest due to D., 
in which case they were payments of interest, 
and would take the case out of the statute. 
Worv/iJ/if/U;i V. GrhnsdUch. 7 Q. B. 479 ; 15 
L. J., Q. B. 52 ; 10 Jur. 26. 

Where money is paid by a debtor on behalf 
of a creditor, the character of such payments is 
matter rather of evidence than of law. Ih. 

By Third Party,] — The defendant, in order to 
obtain an a<lvance of money, gave a note to H.. 
a ciistomer of the piaintilfs,' who were bankers. 

H. indorsed the note to the plain tilfs on obtain- 
ing the money, with which he was debited by 
them. Tlie defendant was debited by H. with 
the amount, and H. had paid interest on the 
note to the plaintitfs within six years : — Held, 
that these payments did not take the note out of 
t3ie statute as against the defendant, H. not being 
his agent for that purpose. Harding v. Edge- 
eumhe^ 28 L. J., Bx. 818, 

To Personal Eepresentatives.] — The payment 
of interest upon a note by the makers to the 
personal representatives of the payee within six 
years of the commencement of "the action, is 
a sufficient acknowledgmentj-although the letters 
of administration under which the party claimed 
to whom the payments were made, were not 
obtained in the diocese in which the note was 
bonum notabile. Clarlic v. Hooper, 4 M. & Scott, 
853 ; 10 Bing. 480 ; 8 L. X, G. P. 159. See com- 
ments on this case in Stamford BanUng Co. v. 
Smith, col. 184. 

By Executor, but aot in Representative 
Character.] — In an action by the payee of a 
note for 300^., against the surviving executors of 
W. the maker, the plaintiff proved that he 
had been supplied by J. P., the deceased execu- 
tor, with malt and other articles, ami he put in 
evidence an account between them, signed as 
follows : Settled, J. P.” ; on one side of which 
the plaintiff was charged with various quantities 
of malt, and on the other side had credit for 
payments, there being amongst others the fol- 
lowing item : “ To one year’s interest, 1 U. ” ; — 
Pleld, that this settlement of account was evi- 
•dence of payment of the 15?. by J. P., but not 
in his representative character. Scholey v. 
Walton., 12 M. & W. 510; 13 L. J., Ex. 122 ; 
8 Jur. 819. 

Semble, per Parke, B,, payment by one of 
several executors, of a debt due from the testator, 
is not sufficient to take the case out of the statute 
as against his co-executors, even though made by 
him in his executive capacity. Ih. 

To Executor, whether in Representative Char- 
acter, Question for Jury.] — Where the action is 
by an executor, who has also claims due to him- 
self in his own right it will be for the jury 
to consider whether the payments were upon 
acccauit of the debt due to the testator, or to the 
executor in his own right, Collimon v. Mar- 
gem)fi, 27 L-. J., Ex. 805. 

By Executors who are also Trustees of Real 
Estate.] — Payment of interest is an acknowledg- 
ment of a debt ; and upon a general acknow- , 
lodgment of a debt, where nothing is^ said to 
pj'cvent it, a general promise to pay is to be 
implied ; and such an acknowledgment . made 
by a party filling the two characters of beneficial 
devisee and executor will be attributed to both 


characters, and not to one only, for the moral 
obligation does not attach more to one character 
than to the other. But it is otherwise where 
the characters held by the party are entirely 
distinct, as where he is personally liable as 
debtor, and is answerable also in the character 
of executor or trustee of another ; for he then 
represents two persons, ami the question in such 
a case is by whom the promise is made, and not 
what is its extent or effiect. Payment of interest 
of a debt of the testator by his exeentors, they 
being also trustees of his real estate not subjected 
by the will to debts, does not necessarily keep 
the debt alive as against such real estate, for, 
although the executors and trustees were the 
same persons, they filled difierent characters ; 
and where the payment was made by them in 
the character of executors only, the real estate 
was not afiected by it. Eordkam v. Wallu, 10 
Hare, 217 ; 22 L. J., Ch. 548 ; 17 Jur. 228'; 1 
W.R. 118. 

Payment of interest on a debt of the testator 
by his executors keeps alive the debt as against 
residuary legatees. Ih. 

By Tenant for Life.] — Payment by a devisee 
for life of interest on a simple contract debt of 
his testator, is a sufficient acknowledgment to 
keep the right of action alive against all parties 
interested in remainder. The law in regard 
to the payment of interest by a tenant for life 
on a simple contract debt stands on the same 
footing as that in respect of payment of interest 
on a specialty debt. Roddant v. Morley (1 Dc 
G, & J. 1) discussed and considered. Hailing s- 
head., Iti re, IIolUngshtadY. Wdster. 57 L. J., Oh. 
400 ; 87 Ch. D. G51 ; 58 L. T. 758 ; 86 W. R. 660. 

To Cestui que Trust preserves Claim by Trus- 
tees.] — A father bequeathed to his two daughters 
250k each, to be paid when they arrived at the 
age of twenty-one, and, till that period, the 
expenses of board, clothes, and education to be 
borne and paid by his executors. He appointed 
executors and also trustees, with all necessary 
powers to fulfil the will. At a meeting of the 
I rustees and executors for the purpose of settling 
the testator’s affairs, the executors paid over to 
the trustees 500?., to be set apart for the pay- 
ment of the legacies to the daughters, when they 
attained their majority. This sum was after- 
wards lent by the trustees to the defendant on a 
note, wdiich described them as ‘‘ trustees acting 
under the will of the late Mr. W. B. ” : — Held, 
that a payment of principal and interest to one 
of the legatees within six years w/as sufficient to 
take the case out of the statute, and that the 
trustees had a right to maintain an action on 
the note. Meqyinson v. Harper, 2 C. k M. 322 ; 
4 Tyr. 94 ; 3 L.‘ J., Ex. 50. 

To Original Holder of Hote after he has 
assigned,] — Part payment on account of a debt 
will not prevent the operation of the Statute of 
Limitations, unless made to the creditor or his 
agent. Stamford Baailimg Co.y. Smith, L. J., 
Q. B. 405 ; [i892j 1 Q. B, 765 ; 66 L. T. 806 ; 40 
W. R. -S55. ; 56 J. P. 229—0. A. 

The payee of a promissory note made by the 
defendant indorsed the note and pledged it with 
the- plaintiffs. , The defendant, having no notice, 
of the. indorsement, paid off the amount due on 
the note, by several instalments to the pledgor. 
On one such' instalment' being paid the pledgor 
informed- the', plaintiffs thereof, who made an 

' v- ' , ■ 5—2 ' 
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entry in their books that tlie note was pro tanto — Held, that, assiiniing: the paTineiit to^have 
discharged : — Held, in an action on.’ the note, been made before the 10 20 \ict. c, the 

first, that the instalment of which the plaintiffs replication was bad on^geiieral demurrer. ihUiU- 
had notice was not made to the pledgor as agent v. Moggrldtje, 2 H. & K. ^ 

for the plaintiffs, and, therefore, was not a part Under O- Geo. 4, c. 14, a payment nt inleres.. 
liayment sufficient to prevent the operation of within six years liy one of seY(u*al ynnt con- 
the Statute of Limitations ; secondly (by Lord tractors took the debt out of the stature 
Herschell), that, if the plaintiffs could adopt the against all. Wyatt w Tfadmu S Ling, 
pledgor as their agent for the purpose of that M. Scott, 442: 1 L. J.. L. ih 
instalment, they could not, without previous v. 4 Car. & r M 

notice to the defendant, repudiate his agency 41L Praae y. 10 B. tV; Ch 122; o M. ii\. 

with respect to the other instalments, but must S8 ; 8 L. J. (o.s.) K. B. IM. 
treat the note as wholly discharged. Jh. , ^ 

By ' rrmcipal:''Behter:'-~~'''Prineipal/;;and 

To Husband for Wife,]— A feme sole being ! Surety— Several Liability.]— Where a principal 

a payee of a note payable with interest, married. | and surety are severally liable for a debt, ajtay] non i 
and her husband survived her : — Held, that the | by the principal does not ].)revent the blatiue <4 
note did not become the property of the husband, | Limitations from running in favour oL 1 he .^ai et^ . 
but passed to her administrator, though the hus- i The law in this rcspect^ was the same oelore tlic 
band had received the interest during her life ; i passing of the Mercantile Law Ameudmenr Act* 
for that he did not thereby reduce the chose in i 1856. Wolmershaaiifii^^Ifi rf, ^ 

action into possession : and that the payment of | Wolmmdia'ih^va, 62 L. T. 541 ; 88 W. 11. oJL. 

such interest in his wife’s lifetime, to the hus- - ^ 

band, within six years before action, must be! Joint and Several Liability,] — In 

considered as mad*e to him in the character of H. as principal and the dofeiuiant ns a surety^ 
an agent to the wife, and. was an answer to a gave a joiiit and several note to the p.laintiffV 
plea of the statute. v, Stephen,s\ 6 Q, B. pa^nblo on demand. In 1861 H. made an 

937 ; 14 L, J., Q. B. 148 ; 9 Jur. 225.' assignment for the benefit of his creditors, and 

the defendant signed and gave the following 

By Wife — Without Privity of Husband.] — A letter to tlie plaintiff :*■ I consent- to your 
declaration against husband and -wife, upon a 1 3 *eceiving the diviileiiii uiuler H.’s assignmerit , 
joint and several note made by the wife, before ; and agree that your so (loing shall not prejudice 
coverture, and. A., alleged a promise by the wife, j your claim upon ino for the same (iebt. ’ The 
durn sola. The plaintiffs proved a payment of | plaintiff accordingly received a divideiid on the- 
interest within six years, made by the vvife after j note, and afterwtirds brought an action on it 
marriage, with money sent by A., but without ! against the defemlant for tlie balance 'Held,, 
the privity or subsequent latification of the | that the jiayment of the divideml, coupled 
husbn.nd : — Held, that such payment raised no i with the letter, did not amount to moi’C tlian a 
promise, either by the husband or. the wfife, so | payment only by one co-debtor inuler 19 
as to take the case out of the statute ; inasmuch I Viet. c. 97, s. 14, and tliat therefore the other 
as, the wife being incapable of making any co-debtor was entitled to the benefit of^ t lie- 
promise in law, expressed or implied, payment statute hy virtue of that section. Cheh’/U v.. 
by her or the other joint maker of the note could Sparke, 1 .H. k C. {199 ; 82 L, J., .Mx. IIS ; 9 Jur,. 
create no promise on her part ; and, as such pay- (N.s.) 807 ; 7 .L. T. 752 ; 11 W. IL 428. 
ment was*not made by tlie liusband, or for any | A payment of interest by A. on the joint and. 
consideration affecting him, or with his sanction, i several note of A, and B. was evitlenee of a pro- 
it raised no implied promise on Ins ])art, Abrc v. j mise by B., and, before 19 <5c 20 Viet, c, 97, 8. LL 
IlalJaaid^ 18 Q. B. 262 ; 21 L. J., Q. B. 289 ; 16 i took the note out of the statute, though B. was a 


Jur. 938.' mere surety, and the }>ayment was made without 

his knowledge, Bndehjh v. 2 M. ik ,Uy.98 
By Co-Debtors.] — Payment on account of a 8 B. k. C, 86 ; G .L. J. ('o.,s.) K, B. 282. 
debt by one joint contractor will bind the other, 

although he may have no notice of such pay- Payment of Interest by Mortgagor keepa- 

merit, dlaadentmi v. M(djertmi, 7 L. J. (0.8.) alive Eemedy against Surety.]-— 8ee AVi.shy, 
K. B. 25,1 ; 4 M. A By. 440. In. re, Alliwn- v. FnAjy, cul. 292. 

See 'mno 'Mercantile Law Amendment iket, 

1856 (19 & 20 Viet. e. 97), s. 14. ’ By one Partner.]— One of two partners 

The liability of one co-debtor to indemnify must be presumed, in tlie alsenco of proof tu* 
another who has paid more than his share is not the contraiw, to have authority to mu,ke a |-ia.y- 
affected by 19 k, 20 Viet. c. 97, s. 14. Gardner ment on aceoimt of a <le}jt. due by tlie firm. 
V. Bnwlie, [1897] 2 Ir. B. 6. . so as to take the debt out of the operation id 

. The statute 19 & '20 Viet. c. 97, .s. 14, does ■ not the Statute of Ifimitatious as against tlui other., 
apply to a payment made before the act. JaeF A., one of the partners in a firju, gave Instruo- 
WH V. Wo(dley, 8 LI. k Bi. 77S ; 27 L. J., Q. B, tions to G., their solicitor, to put in force and 
448 ; 4 Jur, (>hS.) 656 ; 6 'W. TL 6S6— -Ex. Oh, j-ealise a bill of sale field l\y the linn as scmn-iiy 
Contra, Thompson v, Wiiitlmuni col.d87, from a customer and to plac(i the ]nwc.*cds wlien 

When a payment hj fine,- co-debtor "is- made' received the account of the firm,*’ who wine 
with the mere knowledge and- 'donsent' of 'the' then indebted to (L fur his hill of costs. G. now 
other, the latter does not lose' the' ."benefit' of the' sued A, and B., the partners, fur t])e balance of 
'Btatute/ S, Cl, 2i L. ; 4, Jur. (KisO/hts account, B. pleaded the Bfatiite of Limitn- 

409 .6 W. B. 228, , h . ^ ; : - ■ ' pious Held, that as every partner must he pre*- 

‘ To -a plea of , the qn a ‘iipte,..the. plaintiff simied, in the absence of oyU lenccs to the contraiyy 

^reptiqd that the note' was]ihader% fchb:defdn^^ An have ihe.aiitbority of his a>parL,mr'to apply 
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tills case, there was a pai’t payment sufficient to 
take the case out of the operation of the Statute 
of LimitatioiLs. Goodwin y. Pawton, 41 L. T. 91. 

' A. anti B., partners, gave a promissory note in 
the name of the firm. A. died, leaving B. his 
sole executor, and no proceedings were taken 
against his estate for more than six years ; but 
B.. who cmitiimed the business, made payments 
of interest, and then became bankrupt : — Held, 
that the payments were made in his character of 
surviving partner, and not as executor of A., and 
that, having regard to the 19 & 20 Viet. c. 97, 
s. 14, the debt was barred as against the estate 
of A. Thonipmn. v. Waitliman^ 8 Brew. 628 ; 26 
L. J., Ch. 184 ; 2 Jur. (h.S.) 1080 : 5 W. B. 80. 

A payment made by one partner after the 
-dissolution of partnership on account of a part- 
nership debt, and after six years had elapsed 
without any acknowledgment of the debt, was 
sufficient to take the case out of the operation 
of the statute, as against the other partner, 
though the jury found that the payment was 
fraudulently made, against his consent, and in 
concert with the creditor to revivie the debt. 
Goddard v. Inqram, 8 Q. B. 889 ; 3 Gr. &; D: 46 ; 
12 L. J., Q. B.*9 ; 6 Jur. 1060. 

^ The Mercantile Law Amendment Act, 19 & 20 
Viet, c, 97, s. 14, applies to a case of dissolution 
of partnership where agency has not been 
expressly or impliedly created, between the 
persons who were formerly partners. ]ratso)i 
y. ]Voodma/i^ 45 L. J., Ch. 57 : L. B. 20 Eq. 721 : 
24 W, B. 47. 

W. T., a member of a firm, was jointly and 
seveialiy liable in a sum of money deposited 
with the firm by the trustees of a will. In 1883 
W. T. retired from the firm, and a deed of disso- 
lution was executed by which it was agreed that 
W. T.’s retirement should not be made known 
for a year, and then that it should Be optional 
whether it should be gazetted ; that ,the continu- 
ing partners should take and collect all the assets 
and should pay all the debts and liabilities, and 
should iiideinnify W. T. against tiiein, and should 
pay him a certain sum by instalments ; and that 
so long as any money remained due to him he 
should have power on giving notice to collect the 
debts due to the firm and to re-enter on the pre- 
mises and carry on the business himself. W. T.’s 
rctiicment was never gazetted, and the business 
was cmi’ied on in the old name of the firm. 
Down to 1891 interest was regularly paid 
to the testator’s estate oii the loan by 
cheques diuwn in the name of the firm : — 
Held, in a suit b/ the beneficiaries under the 
will, that, as against W. T,, the debt was not 
barre<i by the Statute of Limitations, iiotwith- 
stamling s. 14 of the Mercantile Law Amend- 
ntent Act ; for that, coiisidering the terms of the 
deed of dissolution and the fact tliat the retire- 
ment of W. T. was kept secret, the payment of 
interest, after his retirement, by the continuing 
I artiiers, must be taken to have been made by 
Uiem on bis ]>ehalf and as his agents. Watsvn 
w Woodwan (su]3ra) <llstmguished......7>o7^ij?r, lu 

re. Tuchw v. Tuelwr. 68 L. J., Ch. "787 : [1894 J' 
8 Ch. 429 ; 12 E. 141 ; 71 L T,468— 0, A ' 

B, <k-pesi.ted I10Z. with Messrs. H. B. L., 0. F., 
B. L, and 0, 8. F., bankers, upon a deposit note.' 
]>aya]jle twenty days after sight. In June, 1838, 
H.* B. L, <liod, having devised his real and per- 
ftonal estate to trustee.s, onp of whom was his 
son, upon trust to raise money to pay his dpbts/ 
and subject thereto upon trust foi‘ his son, whom 
he appointed soleiOxccutor, ' The sou was admijttfcl' 


a partner in the bank. In 1835 E. L. died, and 
in 1843 C. F. died. C. S. F, and the son con- 
tinued the business, but became. bankru]>ts in 
1847, B., from the death of .H, B. L., received 
interest at the bank upon his de[>ns!t note iiiitil 
the bankruptcy, wffien ho proved his debt against 
the bankrupts’’ estate ; and on a bill filed to 
make the real and personal estate of H. B. L. 
liable to the payment of the IIU/. : — Held, that 
the interest was not paid by the continuing part- 
ners, as agents of H. B. L, ; that no agency could 
be implied ; that the interest was paid on 
account of the firm ; that ail claim against 
the real and personal estate was barred by the 
statute in six years : that B. had accepted the 
surviving partners as his tlebtors, and the devise 
made by H. B. L. for payment of debts was 
satisfied. Brown v. Gordon, 1 6 Bcav, 802 : 22 
L. J., Ch. 65 ; 1 W. R. 2. 

- — - Bequest to Third Person of Share in Sum 
advanced by Testator for Partnership Purposes 
— Bight of Legatee to an Account not preserved 
by a Payment to Surviving Partner by Person 
into whose Hands part of such Sum had come,] — 
See K' 71 ox v. Gye, col. 76. 

Payment of Interest by one Partner on 

Client’s Money misapplied by him will not 
preserve Bight of Action of Client against 
Firm.] — See Sims v. Brwtton, col. 57. 

Before 19 & 20 Viet. c. 07, s. 14 — By 

Joint Makers of Bills and Kotes and their Exe- 
cutors.] — A payment by one of two joint makers 
of a promissory note of any interest due on the 
note prevents the other joint maker from avail- 
ing himself of the Statute of Limitations. Wood- 
Willed, Ex imvto, Turner, In re (Case 1), 3 Mont. 
& Ayr. 609 ; 3 Beac. 290, 

Where a debt, due jointly from several persons, 
has been barred by the statute, subsequent pay- 
ment of interest by or on account of one debtor 
will not revive it against the others. Woodward, 
Ex pa Be, Turner, In re (Case 3), 3 Mont. &; Ayr, 
609, 615 ; 3 Beac. 294. 

A. and B. made a joint promissory note, ten 
years after the date of w'hich B. executes an 
assignment of his property, in trust for his 
creditors, under which a dividend is paid to the 
holder of the note, A. becomes bankru})t : — 
Held, that the payment of the dividend under 
B.’s assignment, being after the Statute of Limi- 
tations Imd already run, did not revive the debt 
as against A., so as to enable the holder to prove 
on tiie note under the fiat against A. Ih, 

Payment of interest by one of the makers of a 
joint and several note, though made more than 
six years after it became due, was sufiicierit as 
against the other maker. Clianndl v, BitcMurn, 
5 M. & W. 494 ; 9 L. J., Ex. 1 ; B Jur. 1107. 

One of two makers of a joint and several note 
having become a bankrupt, the payee received a 
dividend under the commission on account of 
the note : —Held, that this would prevent the 
other maker from availing himself of the statute 
for the remainder of the money due on the note : 
the dividend having been received within six 
years .before -the action brought. •JaelmnB^ 
7dnrtod/.,2:H. Bl. 340. 

But where one of two joint drawers of a bill 
of . exchange' became bankrupt, and under Ms 
commission the iiidoi'secs proved a debt (be- 
yond the ' amount, of the bill) for goods sold, 
and exhibited , the bill as a security they then 
held' ipF' their debt, and afterwards received a 
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divideiK-I : — Held, m an action by the indorsees are presumed to have been writ teii 
of the bill against the solvent partner, that the they bear date. /Snlith v. Batten,^, 
statute was a'good defence, although the dividend 341 . 

had been paid by the assignees of the bankrupt Where an indorsement on a proi 
partner within six years. B^'dndrani v. W?i(irto7i, of payment of interest matUi liy the 
1 B. & Aid. 463 ; lb E. E. 354, 357. a deceased holder apiieas's to have 

A. having applied to B. for a loan of 300^, on after the Statute of Limitations h. 
mortgage, 'B., doubting the sufficiency of the not evidence to exclu(Ie tim opern 
security, j’efused to advance it without having, statute. Brlgrjfix, B /7.sv)/o i> He G. 
in addition, a joint and several note for 50L from In a case nnaifected by Lord i cu 
A. and C., payable on demand. The note and the words, “interest^ on this note pn 
mortgage were accordingly^ given, the latter con- 13th day of May, l.S,52. ’ indorsed up 
taining a covenant by A. to pay the 300L, and sory note in the handwriting of a 
interest at o, 
payments of "il, 10; 
been made by A, 

C. upon 1 ‘ 


• " : y the 300L, and sory note in the handwriting o 

per cent. Several half-yearly was in the habit of transacting b 
’ each for interest having the maker and X)ayee of the i 
-Held, in an action against sufficient to take the jiote out of 1 
the note, that such payments by A. kept the statute. >SWA, 17 Beav. 330. 
all the securities alive, and prevented the opera- Bee llutherfonl. In. n% Bnnvn v. ButhrrfonL 
tion of the statute as to the note. BoioUng v. col. 5. 

Ford, 11 M. & W. 320 ; 12 L. L, Ex. 342. . . .r • 

A. and B. made a joint and several note, and, By Payee before Indorsement to riolder. j 

after the lapse of six years, A. died, leaving B. — Bee Gale v. (Japern, col. 146. 
one of his executors, who ten years after his , . 

death paid interest on the note, but not in his Memorandum by Agpt.]-— A witness, wiio said 

character of executor, but personally as a maker lie settled all kinds of accounts for the defen- 
of the note. In an action on the note by the dant, admitted that an account containing a 
executors of the pavee, against the executors of memorandum of a- payment on. the pjirt of the 
A. :~Held, that the payxneiit of interest by B. defendant uus in his own Iniudwritiiig, but sai*! 
(who suffered judgment by default) within six he could not recollect the fact of payment 
years from the commencement of the action, was Held, nevertheless, that there was sidlicicnt evi- 
iiot sufficient so as to make A.’s executors liable, donee to go to a jury, as to the fact of payineiiL 
AtUm V. Tmlgold, 3 D. -fe E. 200 ; 2 B, & 0. 23 ; to take the case out ef the statute, Treniham 
1 L. J. (o.S.) K. B, 228 ; 26 E. E, 254. BeverllL 4 Bcot.t, 128 ; 3 Bing. (H.C.) 307. 

After the death of one maker of a joint and 

sevei’al note, signed by two, a payment upon it By Executor.] — In an action by tlic 

by the executo"i’ of the deceased 'party did not executor of a payee of a note against the makcn\ 
take the debt out of the statute as against the in order to take the case out of the statute, he 
survivor. Slater v, Lawwn, 1 B. & Ad. 306 ; produced a book in which he hail nnule momu* 
9 L. J. (o.S.) K. B. 4. randa by the direction of the testati-ix, of paV' 

ments of interest by the defendant to t;}.$e testatriJi 
By Mortgagor after he has assigned — By within six years - — Held, admissible, and not 
former Solicitor of Mortgagor.]— Bee A excluded bv 0 Geo. 4, c. 14, s. 3. jirndJeg v 
Y. Smith, ool.2SS, 

By Assignee of Equity of Eedemption.]— Sec 
DIM V. Walker, col. 221 ; and Forsyth v, Bri. 
towe, col. 287. 


Unsigned or Parol Acknowledgment of Pay* 
ment.] — An acknowledgment of payment, in 
writing, although unsigned, is sufficient to take 
a debt'out of the statute, (^leave v, Jones, Ex. 
■o73:; 2O,E.A.,:Exh238;;p;i:5^d:ur.;;5:i0^^^^^ 

To a note for 350/!., with interest, the tlelitor 
pleaded the statute. At the trial the only evi- 
dence given by the creditfir was the folk wing 
unsigned entry in a book of the debtor V, and in 
her ’ handwriting : ^’1843. Cleave’s Inl. on 
Mi)l. — 17/. Ihv. Hold, sufficient evidence of 
payment of interest to the creditor to take the 
case out of the statuf:e. Ih. 

■ v Fart payment of principal or payment at 
interest on ac<M->unt of a debt is not affected Iw 
ly TTu// . f Gco. 4, c, 1 4'j s, 3, aud. tliCietoie a paiol ac- 

T *1 en'civ/'* T> Vsi"" w IpflAhl ' kiiowiedginent of puynumt witlibi six years before 

hi: It . «ctimi ^^iU faiko the cruse., cut o£ the sUituie. I/>. 

L/t » ; ^ In O- payee agahist make,. of u uoio, 

.0.U I >. 'to rebut a plea of the .Statute, the pliiiiitW ['wvfit 

the fact of a payrneiit on ace<.>unt of lln.^ nure 
’ d» Proof of. , ' within six years, and lie further prewed a. parol 

By 9 Geo. 4, c. 14, s. .3, w indomment if »■ aftoissioii llj' the party payhis that lie had iiia.le 
inmmt on a mit/i, bill, or.wrifimi>,,Jm t/ie.pattv payment: — Helil, that this udinissiori was 
whom payment in made, Uioie deemei wawy ■ f’gWly re«eiv«l to c(>n-ot>m.ate the. direct ])ro..t 
■ i!U<-h immmd,.w m'U. false the.cim md if the ■*« fact of payment, iW 1) (Ico, 4, c. U, s, 3, 
‘ . t- A.;,;; -y .nierely excludes the ackiiowtelgment by words 

^ V ' _ ' only. Betiin or Meg tan Gethimj of Getkrn, 

lu'dommeat m i!Krot0s»3fi«IfidoNetu,eh^.'Oti' a '^.Q* B, 740 ; 3 CL' & IX 59 ; 12 L, d., C|. B» ,S7 ; 


ptonftiBSory note, actoittingthe wceiptAf Jut, 971. 
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Part payment, proved only by the defendant’s MU was for professional business. In an action 
verbal or imsigiied admission, will not take the on this btll^ commenced in Jan. 18i?y Held. 
case out of the statute. v. 12 that the letters given in evidence did not suifi- 

Ad. & E. 493 : 4 P. D^2I4 ; 9 L. J., Q. B. 376. ciently shew that the 21. 2s. and 10 a*. M. were 
6 Y. (k J. 518. Marfhee v. paid in the discharge of the debt for which tin.* 
O' 2\eil. 10 L, J.. Ex. 326 ; 7 M. &; W. 531. East^ action was brought, so as to take the case out « f 
vxml V. Senile, 11 L. J., Ex. 383 ; 9 M. k. W. 615. the statute as to any part of the demand, Watufh 
But see now Cleave v. Jones, supra. ' v. Cope, 6 M. k W. 824 ; 10 Ij. J., Ex. 145. See 

Walier v. LavAf, 1 Scott (K.B.) 186 ; 1 Man. CL 
Verbal Admissions of Payment by deceased 54 ; 8 B. P. C.*562 ; 9 L. J., C. P.217 : 4 Jur. 435. 
Debtor.]— Evidence of verbal admissions, in 1850, Where there are two clear and undisputed 
by A., since deceased, that he owed a debt of debts, the case is not taken out of the statute, ns 
2,300/. to B.\s estate, the interest of which he to cither debt, by evidence of a part pavunent 
was discharging by paying two annuities under within six years, not specifically a]>propriated to 
B.’s will, together with a statement in an affi- the one debt or the other. Enrn v. Boultoii, 2 
davit by B.’s executor in 1850,which was inserted 0. B. 476 ; 15 L. J., C. P. 97. 
in a draft affidavit from A.’s dictation, to the Where a specific snm of money is iluc, as upon 
effieet that B.’s executor had received in August, a note, the mere fact of a payment of a smaller 
1850, from A., a half-year’s interest on 2,300/., sum by the debtor to the creditor, is some evi- 
and had paid the annuities the same half-year, dence of a part payment to take the case out of 
is sufficient to take the debt of 2,300/. out of the the statute. Ih. 

statute. Edwards v. James, 1 Kay & J. 534 ; 3 In an action on a note bearing interest, proof 
W, B. 566. that the defendant being sent to by the plaintiff 


Whether Payments are in respect of General 
Balance.] — Where there are two debts, one of 
which is barred by the statute, and there is a 
part payment not specially appropriated by the 
debtor, it is a question for the jury whether 
the payment was made generally on account 
of whatever might be due from the ilebtor at the 
time, or on a particular account. Walker v. 
Bvtler, 6 El. <Sc Bl. 506 ; 25 L. J., Q. B. 377 ; 2 
Jur. (isr.s.) 687. See JBum v. Boulton, infra. 

In 1877 an action was commenced to ad- 
minister the estate of A., who owed B. 1,864/, 
for cash advances from time to time made to her 
by B. from the year 3851 down to the time of 
her death in 1877. Most of the advances were 
made before 1871. B. claimed to prove for the i 
entire debt, alleging that a small cash payment 
nij-ide by A. in 1872, and again in 1873, were 
payments made on account of the general 
balance of tiie debt : — Hekl, on the evidence, that 
the payments in question were specific repay- 
ments made in respect of particular advances, 
and that the general balance of the debt was 
statute-barred. Uainfoidh, In re, Owyim v. 
Owynn, 49 L. J., Ch. 5 ; 41 L, T. GIU. 

Evidence that Payments are in respect of 
Debt sued for.] — The plaintiff, an attorney, had 
done })rofessional business of various kinds for 


In an action for money lent, at the trial the 
plaintiff proved the transmission of the money 


sorted that it was paid by way of annuity and 
not of interest : — ^Held, that the evidence for the 
plaintiff was sufficient to go to the jury ; that 
the construction of the admission in the answer 
was for the court ; that the whole of it should 
have been left to the jury ; and that they might 
believe the fact of the payments having been 
made half-yearly, but reject the residue, and 
infer from the "other evidence that the pay- 
ments were really made in respect of interest. 
JBalldon v. Walton, 1 Ex, 617 ; 17 L. J,, Ex. 357 
—Ex. Ch. 

Words used at the time of making a payment 
qualify it, but it is for the jury to judge of the 
truth of a statement accompanying the admission 
of a previous payment. Ih. 

The mere fact of the payment of a sum by a 
debtor to his creditor, is not enough to take a 
case out of the statute without some evidence to 
satisfy a jury, first that it was a payment of a 
debt, and next that it was not the discharge of 
a balance due, but a payment intended to be 
applied to the part discharge of the particular 
debt. Tippetts v. Ileane, 1 0. M. k H. 252 ; 4 
Tyr. 772 ; 3 L. J., Ex. 281. 

The appropriation of a payment to a particular 
debt may be proved by declarations of the 
debtor, not contemporaneous with the payment. 
The defendant, being the maker of several pro- 
missory notes, was applied to on behalf of. the 
holder for payment of interest. Two or three 
times he made excuses for his wife hot having 
called and paid the interest. On several occasions 
‘,thc wife called and paid money : — Held, to be 
evidence for the jury of payment of interest on 
, the notes, so as to take them out of the statute. 
'WalerB v. Tmiipkhm, 2 0. M. & B* 723 ; 1 Tyr. & 
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Jl imtei" ^ Bufficieni to “bar the w. 

statute, mav bo left, with other evidence, to the takiii, 
lury, upon the question whether there have been hSo J 
imvments or deliveries of goods, m part satis- 
faction of the debt, withiu the six years. It 
will be a question for the jury, wl 
deliveries of goods ^ were 
account of the particular debt. _ 

ManjeMOii-) 27 L. J., bx. 

Statute-barred, 


lands. That uiuier- 
1 of the master. In 
recoverLM! a sum of 
jsequently tVicretO' 

' costs against tin? 
ig I’egard to the 
aiiager, of Xoveiu- 
claiin was not bai'red by 
and. an order was 
, without pre.jiitiice 
they were entitled to 
the sauie wlieti taxed. 
'tli ((nd Coiival 
2 (xilf. “1 7. 


diich might come into Ins 
,g received the sanctic 
the. otheial manager 
moneyi and the solicitors 
sent in to him, a larger Inil (>i 
•hethor the company Hdil, that, .Itaviii, 
made and xiudertaking ot the othcial um 
sued her, IS.aO, the soUeitors c...... 

the Statute of Limtiatious ; 
made to tax their bill of cost 
to the question whether 
i a call made to epa}^ 
(Uoueefiter^ r 

In re, 20 L. J., Ch. B83 ; 

Failure of Cousideratiou for.]- 
ail' arbitrato:,r' 
to the:,mQde.,m 1 


payments or 
received on 
for. ColUnaon v. 

■Where two of three ISTotes are i, 

a Faymeut of Interest will he attributed to the j have 
Third.] — Sec v. Hodgson, col. lib. 

mere there is ao Appropriation, a Paymey 
on Acoonat will not he attnhnted to Statute- *0 

payment of Bent for Creditor Eiddence of ar/lrfovi-ed to 

Payment of Interest.] — bee ^m-thiiuiUm v. divected t<> take thorn ui 

col. 1 B 8 . ordinary way, and not according to the 

Entry of a Payment of Interest in an ''’‘® 

not Evidence of Payment.]-beo CM y.Ales- ^avantnge «hmdd be taken 

under, col. 11*^. Statute of Limitations Hehl, th.it iim 

Note payable on Demand--Pa^ettt of In- 
terest taken to be after Demand.]— bee Mradjtdd t huli/n ^.vn ./, 

V. Tui>}>ei\ col. 12r>. ' When Conditional.]— A., being indebted to B. 

Eecital in Assipment by Moy^Sg that aU “ 

Interest paid. ]_Bee Fovmjai v. BrUtom, col. 287. "y^he. bills, I hereby debar 

Bntry of Eeoeipt of Interest ^ Diary . f 

deceased Mortgagee.]-bco MmhmU v. Smtl, 1 to pay them 

288. whenever my circumstances enal>le me to do so, 

and 1 may be called upon for that, 

Held, that The statute began to run as soon as A. 
became of ability to pay, although L. had hail 
no notice or knowledge of such alhhty, aiul had 


Consideration for,] — Semble, there may be aii 
agreement, that in consideration of an iiiq 11113 
iiito the merits of a disputed claim, no advantage 
shall be taken of the statute, in respect ot the 
time employed in the inquiiy, ami an .action 
may be brought for a breach of such agreement. 

Had India Vh. v. Pavi, 7 Moore, P. C. 85: 
llJur. 258. 

A parol agreement was entered into between 
the executors of L. and T., that various old ac- 
counts between their testators should be settled 
•without reference to the time that they had been 
running, and that a balance should be struck. 

The accounts were accordingly settled, and the lake t 
executors of L. were allowed the value ot a 
iiromissorv note, which, but for the agreement, :■> M. ck 
wamhl have been barred by the statute, ihe A ir 
executors of T, aftexwvards discovered a note declart 
from L. t<i T., which, but for the same reason, years r 
would have been barred by the statute -.—Held, actum 
that the agreement was one for valuable con- 
gidera'tion on l.)oth sides to ■waive the benefit ot but 
the statute, and ought to be enforced Hade v. statuti 
TriK U L; J„ Ch. 102 ; 0 Jnr. 272. cpiuht 

■ ' SIX yec 

In CoBsideration of Solicitors giving up Lieu.] ilebt. 
—In Mav, 1849, an order was made to wind up SU ; 1 
a conqiany, and in the ensuing October the 
solicitors who had actedfor the company earned ' rles 
in a chiim against them for eostsi ' dn Kovember, m'umt 
1850v the solicitors, on) the application' 
official manager, delivered; td:;him -the, edmpany s an ah 
bocis an<T papers, bn 'Which They* had ’.a lien for accrue 
their ' costs, npbtr ■ the' ''official', hmnager; at tfic M. & J 
' Same time undertalang to'-pajr'theni -Sed 

the amount of theih hid oW-ot:thd'fimt ^nnds lo 
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apleaof BOt gniltyof the b— 1 grievances 

in' the .leclamtion w,l vn^Td KS^^lo have proteted 

before the exhibiting s brU, was W their liability in : 

on special deiirarror. JJ,/.rf><rx.BM!/c,db.^Aia. ^tebtL Serahle. FmlhamY. 

'‘^So a plea that “ the su,>posea debt, if any such Hare, 231; 22 L. J., Ch. 518 ; 17 Jv 
there be," (U<1 not accrue within si^ ye?w "^Tlnt whatever the right to such coi 

nil softcial ilenturrcr. for not confessing, h . , „„i. „v.titio i-lio cvnditoi 



OWection that Solicitor not enruica uu 
Statute against his Client’s Demand can only 
he raised hy Eeply in the Action, j— bee Jndou, 
lii re, col. 58. 

“'it xjiiist '"b© pleaded Ib Reply.} 

(rihhm, col. 800- 

Hea of Statute.]—* 
r 1)0 pleat LeO tu a 
fis tit when Oeid was 


... Obus of Proof, j— In an action tor goods | 

Holtl aiul delivered,, the general issue and the , 
statute were pleaded. The replication traversed 
the latter plea. The plaintiff’s evidence con- j 
sisted of such an admission hy the defendant | 
would have been evitlence to go to a 3ur3% on j 
the general issue, that a debt was owing troiu 
Mm to the plaintiff, but he did not prove when | 
the debt was contracted. , 

for the ilefendant in sup 
that it was incumbent o: 

the affirmative terms of , , - , . . 

that the debt was contracted within mx 
years, or that the acknowledgment or promise 

was made in some writing signed by the cleten- 

daiit, so as to take the case out of the statute, 
pursuant to P Geo. 4, c. 14, and a nonsuit urns 
entered! accordingly. Wilhy v. Henman, 4 iyi. 
ao7;2C.&M.658;4L.J.,Ex.262. | h* 

Reply that Defendant beyond seas at time of i ori' ^ 
promisl]— A replication to a plea of the statxito | ^ jo s 
to a declaration, contoining several connth on 
promises, averred that, before and at the time 
k the making of the several promises, tiie 
defendant was in paits heyoml the sea, and .. . . a, 

afterwards retiimed, which was his brat i-etiim ^ ^ ^ 

after making the seveml promises i-He d that acknowleagea.j 
the word “several” might bo taken distnbn- IJI. 
tivoly. and considered to mean that it was the Statute has hatred Penalty, Eight to 

defeitent’s first return after “ each ami oveiw 1 paction “St DUcovery gone.l-Sco Talhot 
of the Ptomises. P^HWwcr w nmahnm, < . ^ Williams v. Fan-iiajtmi, col. 


Acknowledgment 
-See Ahiiyic V. C". 

Discovery to disprove 
HdVl' i Statute of Liiuitatious iiiuy 

' debt, but not to disoOTcry 1 „ 

duo. Macliworth v. ChJUm,^i ’ 

Duir/iimi v. Kirh/. Kcp. t. h inch. 14. 

Obiect of a bill being to obtani .liscoveii 
from defendant to be n.se.l at P 

disprove plea of defendant _ there, Had ho has 
made no promise within six years; 
covery the defemiant i.s bound to give; but he 
a right to }n*otect hiinsclf in eiimty )>J 
■ of Limitations from discGvery as \o the 
IMiml constitution of the debt, aial whet her 
" ? since been paid ; t(> sucli iast-mentioneil ^ 
iniattcns he should plcrui statute, 
i fully the rest of the bill. Cenk v. li nnuL 
' Hadd. 831. 

bar to Biseovery, if Debt 

Built le V, Slhhuld, coL 


ioB as to Eeturu of 
Williams, col. 28. 

1 BUBO pro tUBC WhOB 

Merrh v. Jllehurth, Col. 


■R ACITIONS RBLATINCj XLJ 
land AND ACTIONS ON 
SPECIALTIES AND FOR 
LEGACIES. 

]^y the Heal Property Limitation Act, 1874 
(87 k 88 Viet. c. r>7), s. \ ,the perlud oj limit atnui 
for the reeorerj/ of uiuj land or rent ef href re 
'ueur.s. Bij r. 8, the juried of hnnlutoin Jvr 
hrluuinq an aetierU to revorer ti morhmie deM, 
jndgmeHt debt, legaeij, or to enforee a ehunje on 

'land, 7.S* twvlre ijram, . 7 ,■ 

By 3 ik 4 Will. L c. 42, s. 8, the period of 
limh.ttion for bringinfj an action of debt for rent, 
on an indenture of drm hie, or oj rorenant c,* ded 
on antj bond, npeeialftj, or reeoijniza nee, in hrentg 

'tjearn, .. 

By 8 k 4 IVili. i, c. 27, s. 2/, the right gf^ 
eourh of eqnitg to refune relief^ on the ground gf^ 
aegniencenee, in. easir not u'ithin thi a.vt, in 
jwenerred, 

I. C0N8TlUTCTi0N OF TEE 

THEY iVFPLY, 

Bee ulno ante, Aj I. (cuL 4). 

8 & 4 Will '4, c. 27 , h. 1, LoihH 'wemor 
gml aU fjotiumuil heredifamenU md, 
i; Bentd‘^ ‘mruM 'keriotn^ d'dd tdL'Herfjeeif]^ 
dmh didnm mid rlMugm 

f “ Pmwr thnrugh^ udmm mother rlmmf 
IS ihd pef^oti bg^ tkrouglh of finder^ of tjH* 


the note became due, and more than six yeais 
before action brought, the note was in the hands 
of another indorsee who presented it for pay- 
ment; aiul that afterwards, and before action 
brouMit. the note came, to the possession t)f the ■ 
plairTtlff' by delivery from the last-mentioned 
indorsee, who was then entitled to sue’ then con, 
is bad., for either the matter alleged was a I 
dctiartiii‘6 after pleading the statute, which plea 
admitted an original right of action, or if the 
■ rejoinder w^as conffned'to the matter stated in 
the replication^ it’ waAiioBBswer for want of a 
fmml that thc-actiph^was brought withip six ^ 
after the, husband^® deaths. 

' ^ Issue of Braces® need uot be aB^cmlly replied.] 

' I ’■ ■’ ” 

KMSliiMi. 
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Mt of whom, the claimmit ii- entitled, as heir, possession of the entirety 

zksfiz si :? s. v;, 

Title of Person out of Possession not trans- there before if wheic the . 

ferred to Pefson in Possession.]-The effect of arisen since. Sasdl, M- paHe, toll. ol7 . 

s“embL the five yea., given by the 1 5th 
tiie'titie of The prior rightful owner, and not to f otionj:annot '2 


Title "barred hy Statute not restori 
Entry.]— Bee Bryan, v. Chwdal, col. 270. 

Possession not Adverse at the passing 
Act-3 & 4 Will. 4, c. 27, s. I “ ] 
possession of an estate (which 
certain .. 

1773 to a charity) 
pon<" 
charity 
im.] ■ 


15.]— The., party-.in.' 
.. h' !i on failure of 
limitations thereof had been devised in 
' *' ) in 1820 entered into a corres- 

lence with ‘the claimants on behalf of the 
M'hich contained references to, and an 
= plied recognition c^f, their rights, but no direct 
achnowlcdgment thereof Held, that rieither 
his possession nor that of the person of whom he 
was^ the representative, and who had been m 
nossession of the estate, under a conveyance hy 
1 "tenaut fov life, was aii f ® 
withhi the 15th section of 

at the time of the passing of the act, and as the 
bill was hied within hve years (m IbdO? ™ 
act. must bo considered as not *^0 
liworjwrofi'd t^wiet!/ v. _S.idiiirfh, ^ 

258 ) 1 Con. fc 1- 58 i Ir. Eq. E. lit. , And see 

‘^’Thc'owiicv of one moiety of an estate, wtoe 
wife was seised in fee of the other, remamed m 
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fipply in terms to proceedings in equity, yet such 
proceedings are affected by analogy to the statute ; 
so that, in general, if a party be guilty of Such 
laches in ijursaing his equitable title■as^yoUld bar 
him at law be shall be barred in . equity. But 
erpiity will remove the legal bar proceeding from 
lapse of time, as it would any other legal advan- 
tage, if sought to be used unconscientiously. 11. 

Hee Horenden v. Annedey ; 'Foley v. IDll ; Knox 
V. (rye; and Ilodle v. lietUey^ cols. 75, 7(1 

Specific Performance.] — The Statute of Limi- 
tations cannot be pleaded to a suit for specific 
performance. Talouidt, v. J/uyledou, 4 L. J. 

(O.s.) Ch. 200. ^ , 

If there has been such a lapse of , time, that 
the court, proceeding upon a rule adopted by 
amdogy to the Statute of Limitations, would 
refuse * to enforce specific performance : these 
circumstances, if not disclosed in the bill so as 
to enable the defendant to demur, ought to be 
stated in the plea ; and. the court foi* the purpose 
of a])piying its own rule, will advert to the statute, 
though not pleaded. Ib. 

Contract for future Purchase.] — Sembie, that 
the statute would not apjdy to the case of a 
contract to repurchase an estate in twenty-five 
veai s, or at auv time during the life of another. 

Mdenvn v. Mdi lte, 2 Be O. k J. 97 ; 4 Jur. (N.S.) 

125 ; 5 W. li. 242. 

Outstanding Terms.] — The Statute of limita- 
tions may be jileaded in bar to a bill to prevent 
the setting u p outstanding terms. Jerni y v. Fest , 

1 Sim. 373. 

Statute bars Poor of Parish, or Attorney- 
General suing for them.] — The 3 & 4 Will. 4, 
c. 27. s. 1, extends the word person to a class of 
persons as well as to indivi<luals. ^ The poor of a 
parish are a class of })ersons within the meaning 
of that section. Jlaydnlen CoUeye^ Oxfoed v. 

An.^den., 0 H. L. Cak 189 : 26 I.. J., Ch. 620 ; 

3 Jur. r^.S.) 675. Varving S. Cl, nom. Att.-Cren. 


Limitations, 3 k. 4 Will. 4, c. 27, did not ai>ply 
to Jamaica, and that the legal personal repre- 
sentative of ’ H. was entitled to be paid the 
arrears due to her, FUt v. Bncre 45 

L. J., Ch. 796 ; 3 Ch. I). 295 : 24 W. It. 943. 

Possessory Law of Jamaica.] — Effect of the 
Statute of Limitations, on possessory law <>f 
Jamaica (beyond the Statutes of limitation in 
this country), barring not merely tlie legal 
remedy, but any suit, claim, oi* <lemaud ; con- 
verting seven years’ possession into a positive, 
absolute title. ” Xo exee]>tion in favour (if 
absentees ; not being within the exce}>tion^ 
expressed, as there was no such exception out of 
the Statutes of Limitation in this country ; until 
expressly given Iw statute I Anne, c. 16, s. 19. 
The exception in the law of Jamaica relating to 
trustees, means actual not constinctive trusts. 
The exception as to tenants for life not applicalJc*,. 
where they could convey the fee umier a penver 
of sale. Berlifovd v. Wnde, 17 V^es. 87 ; li 
li. K. 20. 



Occupation after Attornment to Claimant, 
not Occupation of Ciaimant.]— E. being in 
i->cciipation oE land attorned to L., who claimed 
the fee. and bail entered in the name of taking' 
liosKcssioTL The laml was copyhold. After the 
attorn irient. L. tvas not admitted, nor did be 
receive rent', nor oc<m],iy, nor in any way interfere 
with the laud, the feeiii wliicli was several times 
sold, with irroper formalities, in the copyhold 
court within the t tv cut Y years following : — Held,, 
Unit h. was tibsolutelv barred from bringing 
eje<jtm(sit at the end of twenty \a.mrs, though E. 
continued in oeeiipation till within twenty years 
of the ejecAiuent being brought. 2)o(> d. LhiU'ij 
V* 5 A* t E, i)5 5 6 N. M. 033 ; 5 


, '>■ ■'■tv r-c’’. ■■vh'U''/'' 
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granted a similar lease of tlie same pi-emises to 
another lessee, who always aftcrwartls paid rent ; 
and another person who was in possession at tne 
granting of the second lease claimed ro be 
entitled to the estate, on the ground that one ot 
the lives in the first lease was in existence, ami 
continued to hold it until his death lu Ibll • 
Held, that he had no adverse possession to gmi 
him the freehold. in\r v. n 

477 j 2 A. & E. 520 : 1 li. &• W, 74 ; 4 h. J., M. C, bl. 

■' Heir of Lessee for' Xives . .also. Heir ' to ;:;:Eew- 

sioner— Adverse , Possession during Lease— Hight 

of Entry' on; ,Bet'ermiiia,tioa;,'.of , Lease .harredyj'"--, 

i See i?C^r d. Hall v. Mouhdule, col. 170. 


of the landlord to the inelosure ot the aciciiiionai 
piece of land did not create such a tenancy of the 
land so as to bring the case within 3 & 4 Will 4, 
c 27, s. 7. or prevent such inclosure from being 
aif encroachment within the ordinary rule of 
law that an encroachment made by. a tenant 
must be taken to be made for the benefit of the ■ 
landlord, and treated as part of the demised 
lu'emises ; and that consequently the Statute or 
Liniitations did not begin to run till the deter mi- 
nation of the lease, and the reversioners were 
entitled to recover the land. 7! 

Jrfumphrk^, 41 Ij. J,, F. 43 ; L. B. 7 C. F* 1 ? 

25 L:T. 496 ; 20 W. K. 79. , , , . , 

One who occupies as his own land belonging to 
another, and before the expiration of p’enty 
years becomes tenant to the latter of land 
‘adiacent to the plot so occupied, does not thereby 
change the character of his possession, but can, 
whilst he remains tenant, acquire, as against his 
landlord, a prescriptive title to the land 
occupied by him. Diseon. v. Baty, L. K. 1 Ex. lca»c ol 
259 12 Jnr. (K.8.) lOS-l : U W. K. 836. j no| 

Whether Doctrine that Encroachments by i void, . 
Tenant enure to Benefit of Landlord appUes to 1 

<^onvholds.l— See Att.-Gm, v. iLmlim, col. 302. pin poses 


31) made, in 1783, 
hospii t al for in n ety - 
one pepiicrcorn (if 
The only covenants, on 
were to indemnify the 
!S, Ac., during the term, 
mdses at its eiul, and mi 

)rs, for quiet enjoyment. 

had been done until now to avoid the 
lease, or to interfere with the peiscms hohling 
the land. In July, 1876, the governors brought 
an action in ehaiicery to recover ]H>session ot 
the land tlius leased Held, that the lease was 
absolutely void within the provisions ot the 
statute 13 Eliz. c. 10. That consequently the 
right of the governors to re-enter on^ the land 
existed from the moment ot the execution ot tlu' 
lease, and that right not having been soiight to 
be enforced till now. was barred by the Statute 
of Limitations (3 A 1 Will. 4, c. 27), s. 2. Mufk 
(laUn nomital v. 7u?ofbv, 4 App. Gas. 324 ; 48 
L. J., Ch. 579; 40 L. T. 466; 27 W, It. 602. 
Reversing 46 L. J., Ch. 149 ; a Ch. IJ. 17;) ; 31 
L. T, 189'; 25 W. IL 181. 

Fer Lord Belborne : If any rent, however 
! small, had been reserved, and receiveil, it- would 
have created the legal relation of a tenancy from 
year to year, and the Statute t>f Linutations 
could not have run. 15. 

By a lease to six fjorsons described as 1 nistces, 
a building used as a dissenting chapel, thougli 
iiot so descjribed, and reserving fo the le.«sor.s u 
right of access to their iiews therein, was demised 
for ninety-nine years, with a covenant for 
renewal, at the yearly rent of Lv, Thejease 
■was not enrolled. New trustees of the c.ha))i4' 
had been ap])oiiited under the provisitms of 13 
& 14 Yict, c. 28, Bhortly bcTore tlm expiration 
of the term the trustees served tiie reversioner 
with a notice for renewal. At tiiat time no nmt 
had been paid for. above twenty years,' but 
of the arrears were then ])aici to ami accepted 
by the, •reversioner. The reversioner rcfus'Cii to 
renew the lease. ' 'Five years afterwtitik he 
brought an action against tiie trustees to rectwer 
.possession of the btd'lding — Held, that^. the 
, , pkintii’s right, of: action was n<,>t extinguished 
'mcier s. 34’ of the Statute of LimltatioiiH .(3 k 4_ 
hWHh 4<i* JhMtrg 49 L. J** Ch. 


4.J <i. 


MIH 

Bl^ii 
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109; IB Gh. D. 830; 41 L. T. 643 ; 28 W. E. 
123. 

Semble, if the lease had contained a power for 
the trustees to sell the chapel and apply the 
money to other purposes, it would still have been 
a grant for charitable purposes within the mean- 
ing of the Mortmain Act. Ib, 

When Estate in Eeversion becomes in Pos- 
session— Surrender by Operation of Law, ]— Sects. 

3 and 5 of the Statute of Limitations (3 & 4 Will. 4, 
c, 27) enact that the right to bring an action to 
recover atiy land shall be shewed to have first 
accrued witii respect to estates or interests in 
reversion, “at the time when such estate or interest 
became an estate or interest in possession.” 
During the continuance of a lease for years the 
reversioner in fee granted a new lease of the 
p)ren)ises for years to his tenant ; — Held, that, 
although the first lease becanie surrendered by 
operation of law on the granting of the seconci, 
the reversioner’s estate did not thereby become 
an ‘‘estate in possession ” within the meaningof 
ss. 3 and 5, and therefore that time did not 
begin to run against him under the act. Corpm 
CkrhfJ. (Mlvqc^ Oidfovd v. Roqcrs, 49 L. J., Ex. 

4 ; 44 J. P. 216— o', A. Distinguished in Mcde- 

ishistioal Comm/tsslomrs v. infra. 

Eenewal of Lease during Encroachment.] 

— x^n allotment under an Inclosure Act (de- 
scribed as 137 A.}, WSLS made in respect of premises 
held by a person under lease from a dean, the 
property leased being that of the dean in right 
of his deanery. By the 29th section of 3 & 4 
Will. 4, c. 27, a dean could recover possession of 
such land within the term of sixty years from 
the time when the right of action first accrued. 
By the 3 & 4 Viet. c. 113, deanery lands, after 
the death of any dean then in possession, passed 
to the Ecclesiastical Commissioners ; and the 
57th section of that statute declared that “the 
Ecclesiastical Commissioners shall for the pur- 
pose of enforcing payment of all profits and 
eraolmnents to be paid to them, and of obtaining 
possession of all lands, tithes, or other heredita- 
ments vested in or accruing to them as aforesaid, 
and of recovering the rents and profits thereof, 
have and enjoy ail rights, powers, and remedies 
at hw and in equity which belonged, or belong, 
or would belong, or have belonged to the holder ' 
of the deanery, &c-, in respect of which such ' 
profits and emoluments, Ac., respectively are, by 
or under the provisions of this act, to be x>aid or 
accrue ami to be vested in the said commis- 
sioners.'’ Eenewals of the original leases had 
been made, but the allotment 137 A. was never 
referred to in them. It had been in 1821 pur- 
chased from the representatives of the original 
allottee, the title of the dean to it had never 
been asserted, and it \vas, in that way, held 
adversely to him. The dean died in 1854, and 
the commissioners then came into possession, 
under tlie statute, of the ])roperty of the deanery. 
In LS77, the commissioners brought an action to 
recover the allotment : — Held, first, that the 
right, of action b? recover the land accrued at the 
surrender of the lease current when the allotment 
was made. .'BeeleHiastwal Chni-mUskmers v. 
Mi)ws^ 49 L, J., Q. B. 771 ; o- App. Cas. 736,; 43 
L. %\ 353 ; 29 W, E. 159 : 45 J. P. 36— H'. L. 

(I5-) - ' , " ’ 

■ Hehl, secojidly (dissentiente Lord Blackburn), 
that itnder the wor<l9 of the 57th section the 
commissioners had the same time within which 
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to enforce , their claim to the property that the 
dean would have had irndor the 29th section of 
3 & 4 Win. 4, c, 27. There was a legal continuity 
between the rights, powers, and remedies of the 
dean, and those of the commissioners. His right 
of action was transferred to them by statute, 
and was not barred by the mere fact of the 
transfer, lb. 

Per Lord Blackburn : There are no words in 
the 57th section of 3 & 4 Viet. c. 113, which, as 
to time, render the 29th section of the 3 A 4 
Will. 4, c. 27, applicable to the commissioners. 

n. 

Sale of Premises in Fee hy Lessee in Posses- 
sion without paying Eent.] — Where a party 
Interested in a long term, having Been in posses- 
sion above twenty years without having paid 
any rent, sold the premises in fee : — Held, that 
the revei-sioner was barred. & parte^ 

St. Philijis Bridge Co.., In re^ 4 Y. A Coll. 466. 

Semble, that the provisions of the 9th section 
of statute 3 A 4 Will. 4, c. 27, are applicable to 
the case where rent is reserved and no rent paid, 
but not to a case where no rent is reserved. Ih, 

Payment of Eent by Sub-Lessee to Head Land- 
lord,] — From 1782 to 1839, persons claiming 
under a sub-lease paid their rent directly to the 
head landlord. The persons claiming under the 
head lease of 1782 neither received nor paid any 
rent, nor was their title acknowdedged by the 
head landlord, save that in 1833 they were served 
by him with an ejectment for nonpayment of 
rent. Qu£ere, was their title barred by the 
{Statute of Limitations. Brew v. A^orhinj (Lcr^), 
3 Jo. A Lat. 267 ; 9 Ir. Eq. R. 171, 524. 

Payment of Rent by Tenant to TMrd Person, 
whether Adverse to Reversioner.]— When the 
plaintiff in ejectment purchased the reversion 
subject to a lease for years, at the rent of 4/., 
and to an annuity of 4Z., and the tenant in 
possession under the lease paid the sum of 4L 
yearl}’- for upwards of t'weuty years to the annui- 
tant, until his death, in 1880 ; anti, subsequently, 
to his widow ; — Held, that it was for the jury to 
consider in what character the tenant made such 
annual payment, and if as agent for his landlord, 
the possession was not adverse ; and the right 
of the person entitled to the reversion was not 
barred by 3 A 4 Will. 4, c. 27. Boe d. A"ewma7i v. 
Godsilly 5 Jar. 170. 

Receipt of Rent by Stranger to Lease.] — See 
Boe d, Angell v. Angell^ col. 152. 

Lessee paying no Rent.] — When a lessor 
permits his lessee, during the continuance of the 
lease, to pay no rent either to himself or any 
other person for twenty years, the lessor is not 
then barred by 3 A 4 Will. 4, c. 27, s. 2, from 
recovering the premises in ejectment. The case 
falls within the latter branch of s. 3, which, in 
the case of an estate or an interest in reversion, 
provides that the right of action shall be deemed 
to have first accrued 'when it became an estate 
or interest in possession. The lessor, therefore, 
may recover in ejectment at any time within 
twenty years after the lease has expired. Boe d. 
Bamf V. Oxendm^ 7 M. A W. 131 ; 1 H, A W, 4 ; 
10 L. J., Ex.,6 ; 4 Jur. 1016. 

Honpayment of rent reserved on a lease, 
though , for upwards of twenty years, shall not 
bar the lessor froin recovering possession at the 
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expiration of the term. Banders y, Annesleij 
{Lord), 2 Sch. & Lcf, 106, ' 

Statute only ruas during Lease if Kent 

•ougfully claiming the Eeversion.] 
is uTuler lease, ailYerse iios- 
.Irpiiiv tlie’ 


c, 27, s. 9 ; and that section applies, altji 
the claim may he P'lt forvvanl under a mib 
and without any iui})ropcr intention to de 
others of their proi)erty. v- 

L.J„Ch.77o; L. E. 12Eq, 149 

By a marriage setrlmnent ot ISOJ trei 
property ^vas couveye<i to trustees to tiu 
of T. Ih for life, reinniudcr, subject tu a jon 
to C. H., the intended wife tjf T. 
of the children of the 
appoint, anti 
and a power 
given to 
sixt3'-one 
reserving 
T. H. died in ISl 
the jointure, win 


paid to one wr 
— Where property 

session runs against the reversioner 
expiration of the lease, or from the time when ' 
the tenant pays rent to one claiming wrongfully 
to he entitled in imrue<Uate reversion. Chad- . 
Wicdf^ V. JJroadwof^d^ 3 Beav, 308, 530 ; 10 L. J-, 
Ch. 242; 5 Jur. 359. And see Srott v. Bread - 
VMH}d<^ 2 tloll. 447 ; In B. J., Oh. 257 ; 10 Jui. 

A bill of discovery in aid of an ejectment, hied 
in 1840, stated that, in 1776, A. B. being seised 
in fee, granted leases of the property, winch 
expired in 1S25, and tliat the plaintiff, as heir 
of A. B., was now, entitled to the property, for 
the recovery of which he was about to bring an 
action of ejectment. The defendant pleaded the 
Btatutc of Limitations (3 & 4 Will. 4, c. 27), and 
averred that the plaintiff had not been in ]>os- 
session or received rents for more than twenty 
years before the bill was tiled, that the defendant 
had entered into possession, as purchaser in fee 
simple, in 1819, and had ever since remained in 
peaceable possession as tenaut in fee ; Held, 
that this plea could not, in law, be sustaiiied, 
for, there being no allegation that the rent hail 
been paid to any one wrongfully claiming to be 
entitled in reversion immediate expectant on the 
determination of the lease, the plaintiffs right 
did not accrue until the expiration of the lease 
in 1825, or within twenty years from the filing 
of the bill. Ih. 

Sub-Lease for whole Term-Bight to Bent from 
Sub-Lessee not lost by Koapaymeut for twenty 
years, though no Eeversion.]— S^, a lessee of 
premises for 125 ^mars from the 25th of March, 
1782, bv a lease, dated the 21st of *lul3b 1787, 
anti wdiich contained clauses of distress and 
re-entry, demised the same to H. for 120 years 
from the 25th of March last past. Twentydwt) 
years’ arrears of rent accrued due to the repre- 
sentatives of the lessor in the last-mentioned 
lease Held, that although B. had no reversion 


marriage as i. H.. siiouia 
ind in default of appointuumt etpially, 
-' 1 * to lease foi- any term whatever wjis 
T. H. and 0. H. ‘'.In ^1805. a lease fer 
years was made Iw T. H. anti C. li., 
"0 them, their heirs or assigns, 
and the rent, which exce.e<led 
received hr C. H. from that 

h in 1854 and afterwards by 

one of the children of the mavriagm who 
a fee-farm gr 
to the defendant in. I860 
of the rent by 0. H. svas not a wroi 
of it within the 3 k 4 Mill. 4. e. : 
that time did not begin In ruri 
cbiklren until her death in 1854- 
Judfjhrov, Ir. E. 3 Eq. 574, 

Covenant to Eepair— Premises Burnt-Oou- 
tinuing Breach.] — In 1832, an equitable tenant 
for life made a'^lcase containing a eoveaiant tn 
keep the demised premises in repair, and. ripoii 
the determination of Hie lease by the death (4' 
the lessor, the lessee and his devisee continued 
in possession, aii<l paid rent t<} the remaiuder- 
maii, without any fresli express agreenumt. In 
1855, the remainderman assigned the reversion 
to a purchaser, who, in the following year, 
demised the premises tfj the remnimierinan for 
a term still unexpirod. The premise^ were burnt 
^ in 1859, and no change of tenancy had^^ taken 
place up tu the death rd' tiie devisee in I 
Held, first, that the assets of the devisee were 
liable, under the covenant, to ^ the expense ot 
rebuilding the premises, and that the Btuiiue 
of Limitations did not apply. Mernaajh v. 
Alliajnr, Ir. E. 7 Eq. 487. 

Held, secondly, that the title of the rcmiaindt.n*- 
man, being merely etjuitnldc. could not lie relied 
on as a bar to his claim. I.h, 

Equitable Assignee of. Leasebolis*] — Tlic 
liability of an er{uitablc a,s:signcc of leu'^rduilds is 
that of simple coriTrnct. and thti Btatutc rd IVimr- 
tations limits his liability to six years after tia.; 
cause of suit. Banders v. Jirnsoin 4 fk;av. 


(hi ai ned 

ant to himself, and sold the proper! y 
■Held, tliat the receipt 
jgful recei[-!t 
27, s. 9, and 
against the 
' Bhim \\ 


tiie lessee, to IL. the owner of the other part of 
the reversion, until August, 1875, when .H, con- 
veved his part of the reversion to the defendant. • 
'The lease expired at Michaelmas, 1891 Held, : 
that llie payment of the 'whole rent to TL was 
not a pavroent' to “ some persbn WTongfnlly 
claiming to' be entitled to ’L plaintiff’s part of 
b the Wl wltMn,'the-meamngof;s.9 of the m < 
of 3 k 4 Will, 4, C.-27 ; ai|ch|hat^ fherefdre, time 
, - ' had not. 'begun, to fun agaiiistdlie plaintiff. , 

‘ ,;‘i 'bvd:., 'Lv 
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Occupation of Land witli Bight in Equity to j property, I have no property in W. but what 
demand Lease for Years, Occupation as Cestui } I hold of Lord S., for which I "pay 100?, a year,” 
que Trust.]-— See DntmmQnd v. Sant. col. 182. j is evidence of payment of rent foi’ the land ar 

1 that time, under S «&; 4 Will. 4, c. 27, s. S, so as to 
Demise on Trust to secure Annuity — Time ' p?‘event an adverse right runniiig against the 
does not run during Term.] — See I>'nr/n /.nr/// am, I imdlord from the period of the deiei'ininatioii 
In ?Yu col. IDO. " * I of the first j^earof such tenancv. JJ/m d. Spnneer 

I {JSarl.:) V. JJpckett, 4 Q. B. 601 ; ‘l2 L. J., Q. B. 2m ; 
Demise by Way of Mortgage.] — See Ilemminff j 7 Jiir. 532. 

Blanton. 001.2X7. ' __ ^ ' ■ , , ^ : 

i nonpayment of Kent by.]— See ILitcIuhce v. 

Title by Adverse Possession after Expiration ' 

of Term Owner within Lands Clauses Act.] — i Paying Bent to Agent under Belief that He 
See Jhtropol/taii btroof Jn/proroinont Act, In vc, , Agent of Owner, i— See McA/dlffo v. F/tz- 
Chamherlain, Fv parte, col. 243. Anwn/i, col. 260. 

Lessee in Possession of Surface in Possession ^ TPTi? 5 nt<s at Will 

of Mines, if not^served.] — mo Key nc x. Powell. ‘ • 

col. 254. By 3 k 4 Will. 4, e. 27, a. 7, time r?rm /nfucoar 

of a tenant at will at the expiration of a year 
Acts done by, cannot have Effect of Adverse | or from any earlier detenninat/on of the tenancy. 
Possession.] — See Cholmoiulelen v. Clhitoii,' „ ^ . 

col. 258. i ^ Eetrospective. ] — L rider 3 (Jc 4 W ill. 4, 

I c. 27, s. 7, no t itle accrues to a party wlio is tenant 
j&ction for Specific Performance of Agreement i will, and holds without interruplion for tiventy 
to accept Lease— Answer by Defendant in Pos- ' expiration of the first year, but 

session under Agreement — ^Acknowledgment of has quitted possession before the act passed. 

Title.l-See v. Jok col. 291). ;?•''« p } ■ 

(> A. tx B. <2i ; VV. W. 4,Vc 1). 2,B) ; 0 L. J., Iv. B. 

Grant of Tithe by Bector in Lease to Him — 16 <. 

■Bent not paid but Tithe received.] -See lioed. ^^ct. ^ is not .retrospective, an<l applies only 
Pellatt Y. Ferrarn, col. H(>4. tenancies, at will, created after the ].iassuig 
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to the defemlant’s wife, which the defendant | the Pavilion estate. By s. 19 of the aet^the 
received regularly. The ejectment brought commissioners were expressly prohibited u-orn 
upon the death of the wife in 1844:,:— Held, first, letting or selling any part ot the property ro he 
that, assuming that the defendant was tenant at so acquired by them witiumr the conserd at tiie 
will to D., the right of D. was barred by s. 7, and vestry. In 1854 the town ot Bi'ightijn was incoi- 
not saved by s. 15 of 8 & 4 Will. 4, c. 27. Doe d. porated, and in 1855 the powers and propeny ot 
Daifoum y! Moore. 9 Q. B. 555 ; 15 L. J., Q, B. the commissioners under the act at > t.eo. 4 were 
824* • 10 Jiir. 815, ■ transferred to the corpuration. Bowii^ to the 

* "^Hcld. secondly, that defendant was not pre- year 1858 the giianlians of the poor of Brighton 
eluded 'from insisting on the statute, either by had had tlie use ol oihees in the town hail. On 
the receipt of the annuity under the will, or by the 7th of iMardi in that year tney removed (oy 
the estate for life which the testator professed aianngement with the cuinvimssioners) tu nnU 
to give to his wife. Jh. which formed part ot the P<u ilion (‘state, in du* 

adaptation ot which to tneir purposes tUey 
Occupation by Stepfather of Heir— Occasional expended a considerable sum of money ;an<l 
Besidenceof, and Mortgage executed by, Heir.]— I they continued in the exclusive occupation at 
On the death of the owner in fee of a dwelling- their new ottices, without ])ayment ot rciit or any 
house intestate, his widow and sou, a minor, i acknowletlginent (if title ni the comniissioners or 
resided in it till her marriage with the defendant i the corporation, down to the I9th >.nvem her. 
in 1798, after which the defendant held and I 1879, ivhen an action was brought by the iatter 
occupied the premises in his own name. C., the j to recover possession Held, that, inasmuch tis 
son. continued to reside there till 1805, when he the guardians had. had the exclusive ]>oss(:iss_ion 
left the premises, but between that' year and 1841 of the otlices for moi-e than t wei ve years (a.ssuming 
he resided there occasionally, two or three weeks their relation to the coiiioratitm ro have been 
at. a time, with the defendant and bis wife. In that of tenants at will), the claim of the (lorpiuu- 
1842, the defendant having applied to the plaintiff tion was barred by the Statute of Liinitatums, 
for an advance of money upon a mortgage of the notwithstanding the prohibition agminst lettrag 
premises, in an interview with the solicitor of the or selling without the consent of the vestry, 
plaintiff’,' produced the title-deeds, and, upon its contained in the local act. Drh/htor Corjh>m- 
being stated that C. was heir-at-law, and was the ! fhw v. lirUfMoa Union, jPd L. J., C. .lb b48 : 
proper party to grant a mortgage, he said that 1 5 C. P, B. 808 ; 44 J. P. 088. 

C. would execute the mortgage, and on a sub- 1 

sequent day he brought G., who executed the i Possession under Agreement for Lease — ^Ten- 
mortgage deed in his presence, whereupon he ; ancy at Will— Statute does not run against 
received the mortgage-money. In ejectment i Owner till End of proposed Term.]— See B urrvn 
Held, that the defendant was tenant at will to | v. Murray, col. 154. 

C. ; that he had not acquired an estate by virtue j 

of 3 & 4 Will. 4, c. 27 ; and that the plaintiff, i Cestui que Trust not Tenant at Will of Tmstee 
claiming through C., was entitled to recover. 1 unless in actual Occupation. j— See MrlVunj v* 
Doe d. CU'ores v. Groves^ 10 Q. B. 486 ; 16 L. J., | Lealo col. 181. 
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Partition.] — A partition by parol and separate 
possession cannot be questioned after being acted 
on for more than twenty years. Paine y, Ryder. 

Beay. 151. 

Coparceners — Possession by Ag^reement un- 
executed.] — Three females being coparceners in 
tail, two of them sutiered recoveries of their 
shares, but the third did not. Tliey all married, 
and their hnsbimds entcrefl into an agreement 
for a partition by deed of the lands held in 
coparcenary, but for nothing more. No such 
<leed appeare<l to have been executed, but the ■ 
lands had been held according to the agreement 
from its date. An action being brought by the 
heir in tail of the parcener who did not suffer a 
recoveiy, within twenty years after her death, 
and before k 4 Will. 4, c. 27, to recover her 
share, which bad been held by the husliand of 
•one of the other coparceners : — Held, that the 
possession was under the agreement, and not 
adverse. Poe d. Mlllett v. Millett. 11 Q. B. 
108<;> ; 17 L. J., Q. B. 202 ; 12 Jur. 649. 

Pleld, also, that nothing could be presumed 
beyond what was contemplated by the agree- 
ment, which provided for a deed, and not for a 
recovery. Ih, 

Disability of One.] — If an estate descends 

to parceners, one of whom is under a disability, 
which continues more than twenty years, and 
the other does not enter witliiii twenty years, 
■the disability of the one does not preserve the 
title of the other after the twenty years elapsed. 
Roe d. Lamjcloii v. Roidston^ 2 Taunt. 441 ; 11 
K. R. 640. 

Entry by one Coparcener on the Entirety 

• operative only as to Ms Moiety,] — See Poe d. 
Panlel v. Woodroffo, col. 172. 

Joint Tenants — ‘ ‘ More than undivided Share.” ] 
— 3 k 4 Will. 4, c. 27, s. 12, applies not only to 
the case whei'e one of several ]oint tenants has 
been in possession of the entirety of the whole of 
the lands held jointly, but also to the case where 
: such tenant has been in possession of the entirety 

• of any portion of such lands : and the words “or 

more than his or their undivided share or shares 
. of such land,” apply as well to the case where 
. one of several joint tenants has been in possession 
. of more than bis urulivided sbare in any jiortioii 
. of the lands hclfl jointly, as to the case where he 
has been in possession of more than his undivided 
: share in the whole of snch lands. v. 

15 Ir, 0. L. R. 205. 

Creation of Joint Tenancy by Wrongful 

.Possession,] — A testator devised a copyhobi in 
] 796 to W. for life, with remainder to her chil- 
dren as tenants in common, without words of 
limitation. W., who had three children, let the 
pu'Operty to her two sons, L. and B., and after 
.the death of L. to his son R. and B., who occu- 
pied the estate together till the death of W. in 
18-il. On W.’s deatii the pro])erty — subject, avS 
to one third, to B.'s life estate — belonged in 
moieties to R. and X., as the co-heirs of the 
testator. R. and B. continued to occupy the 
whole property as owners, and farmed it at their 
. equal expense, rill the death of B., in 1862, after 
wdiich it was similarly farmed by B.’s son and E. 
till 1869, when B.ls son died. The devisee ' of ' 
; B.’s son afterwards filed a bill for a partition : — 
Held, that B. and B., as regarded that third 


share, of which their possession became wrongful 
on the death of W,, must be considered as joint 
tenants ; and that as B. had died first,' his 
interest in the estate had determined, and the 
devisee of B.’s son had no title. Ward v. Ward, 
L. R. 6 Ch, 789. 

Tenants in Common.] — The statute operates to 
make the possession of tenants in common a 
separate possession from the time tliey first 
became tenants in common, and not merely 
from the time of the passing of the statute. Poe 
d. Holt V. Hot rocks, 1 Car. & K. 566. 

One out of Possession.] — ^IWiere one 

tenant in common has been ont of possession for 
twenty years prior to the passing of the 3 k 4 
Will. 4, c. 27, he is barred by ss. 2 and 12 from 
bringing his action, but might maintain it under 
s. 15, withiii five years of the passing of the act, 
if the other tenant in common had not been in 
possession adversely to him at the time of passing 
the act. Cidley v. Poe d. 2d ylarmn. 3 F, k I). 
539 ; 11 A. & E. 1008 ; 9 L. J,, Q. B.'288. 

In ejectment by the heir of T., for two acres of 
land, it appeare<l that the father of T., more than 
fifty years before, had devised four acres (com- 
prising the two in question) to his widow for 
life, ai-id then to T. and his sister 8. in remainder 
in fee. For more than twenty years T., by 
arrangement between his mother and 8., occu- 
pied the two acres, and devised them to his 
widow for life, and on her death or marriage to 
his daughter ; and then there was a devise in 
similar terms, on the same event, to his son the 
heir. The daughter occupied with her husband 
until her death, and he, without giving any 
I notice as tenant in common, claimed to defend 
, the action : — Held, that although there was no 
I deed of partition, the long occupation inevitably 
' barred the title of 8. as tenant in common, under 
3 &; 4 Will. 4, c. 27, s. 12. Tidhall v. James. 
29 L. J., Ex. 91. 

By 2 6c 3 Will. 4, c. 27, actual possession by 
enjoyment of rents, ka, though not adverse iii 
the old sense, is a bar in itself, and, therefore, 
four out of five tenants in common being in 
i exclusive enjoyment for more than twenty years, 
the fifth wuxs barred. Time runs the moment 
after an acknowledgment of title. RurronyJis v. 
MHreiffJit, 1 Jo. k Lat. 290 ; 7 Ir. Eq. R. 49. 

T. and J . became entitled in possession to a 
freehold as tenants in common in 1833. .In 1879 
persons claiming under J. brought an action for 
sale or partition. The defendant, who claimed 
under T., alleged that T. was in receipt of the 
rents of the entirety from 1833 to 1864, without 
accounting, and claimed the benefit- of tbe 
Statute of Limitations, The parties entered 
into admissions which stated tiiat T. received the 
rents of the entirety from 1833 till his tleafch in 
1877, and that T, paid to the solicitors of J.’s 
mortgagees a moiety of the rents <lue in 
November, 1864, and continued to pay to them 
n moiety of the rents till his death. The admis- 
sions did not state, nor was there any evidence, 
whether T. did or did not account for a moiety 
of the rents before 1864 ; — ^Held, by tbe vice- 
chancellor, that the acknowledgment by T. of 
J.’s title, though after twenty years’ adverse 
possession, excluded the operation of the Statute 
of Limitations, and that the ‘plaintiffs were 
entitled to judgment. But held, by the Court of 
Appeal, that whbre 'a tenant in common has 
gained by 'the statute an adverse title to another 
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life, the iiUimatc remainder in fee being invested 
in him, down to his < loath in 1851). ]>, enjoyed 

the estate in the same way down to Ills death in 
1864. C. then entered into possession. A. and 
B. had each cut timber anti sold ^ h, but had 
expended money in repairs, in 1861) 0. tiled a 
bill to make their estates respectivc'ly •aoeonnt 
for such timber. The court refused an accuinit 
against A.'s representative : iirst. bticau'^e he 
had expendcrl more thfiii he had received,; 
secondly, because the claim was barred by the 
Btatute of Limitations. An account ot what had 
been received and ])aid liv -B. rluring bis life, was 
directed. Birrh-Wolfe v. B'nrh, L. J.. tli. 


share of the property, no payment of rent 
acknowleilgment by him- can restore the ti 
which has been extinguished by the statute 
Held, further, by the Court of Appeal, that 
paynient of a moiety of the rents to pers< 
claiming' under J. from 1864 to 1877 raisec 
presumption tlrat a similar payment was^ mi 
previously, and that as the admissions did 
negative " this inference the . defence on 
Statute of Limitations could not be support 
Sanders v. Sanders, 51 L. J., Ch. 276 ; ID Ob, 

873 : 45 L. T. 637 ; 30 W. lL280-»-C. A. Affii 
ing, on different grounds, 50 li. J., Ch. 367 ; 

L.T.171;29W.E.413. I ir/ic^TEqV^S :Va L. 210^ 

- ‘ 1— * j A., being e'|uit:able tenant for life of lands 

entered into I impeacbable for waste, and B. epuitabie tejuiui 

•' ' in tail in reniaindcr after certain inrerviming 

V an I contingent equitable estates ot inhei'itance winch 
The ! did not take effect, acts of waste were cHiminitted 
The survivor j bj A. in cutting down ornamental anti olhtn 
Held, that the claim I timber. In an action by B. for an account oi 
and that 4 Anne, c. 16, was ; the waste : plea, that the alleged acts ot ^wastc 
Ilrmhrsim , were committed more tlian. six , years betore 
457; 10 I action brought: — Held, on demurrer, a good 
I defence. Shnjm>n v. Shnp,svn, 3 L. B., Ir. 308. 

I A tenant for life was executrix of a ]n-eceding 
^ * ‘" t a Mortgagor when j tenant for life, both being iin]ieacbable for vmste. 
Possession as a Tenant in i nnd both having committed waste by cutriim 

' ' timber :-~-Held, that the Btatute of Liiniimlon^ 

began to run against the remaindennen in fee 
Eight of Infant to undivided Share not barred , frojn the time when the timber was cut. anti nut 
by Possession of Purchaser with Hotice.] — Bee ; from the time of the death of the Umani ior litq 
Yonwf V; Harris, col. 245. ! Jlh/ffinhotham v. IDnrklnx. 41 L. L. Oh. 828 

; L. R. 7 Ch. 676 ; 27 L. T. 328 ; 20 \\ . il. Don. = :■ 
On Death of Father, one Son acting as sole ' Held, that though an injunct mn and ai 
Owner of Equity of Redemption — Possession account w'erc granted against the t'xisting tenan 
not adverse to other Son*]— Bee Scott v. Knoic, j for life, yet as no injunction^ coiild be gnintci 
col. 264. against tiic preceding tenant for life,_no aeeouni 


Agreement to pay Occupation Bent.]— 

Two being tenants in common, one 
possessioir In 1827, with the consent of the other 
upon an understanding that he should pay 
occupation rent when called upon so. 
tenant in possession died in 1839, 
claimed six years’ rent 
must be allowed, a..d 
not repealed by 3 «Ix 4 Will. 4, c. 27 
y. Baso'n, 15 Bim, 303 ; 15 L, J., Ch. 

Jur. 821. S, C,, on appeal, 2 ?h, 308, 

Time does not run against 

the Mortgagee is in I 

Common.] — Bee Wywne v. Siyan, col. 211 


Statute runs from Tortious Act.]— Bee, 

Seagram v. Knight, col. 17. 

Possession under Devise by — Eight of Eever- 
sioner barred, ) — 'Where a eopyboU} QnUiia ynis. 
granted to A. for her own life and tlm life of B.. 
with a grant of the reversion to C, for other 
lives, and A. devised the t‘.state to B.. wiio kept 
possession for more than twenty years: — lleid, 
that C.’s right of possession attached on tIic 
death of A., and as no claim Inul been made- 
witliin twenty years, an ejectment for ihe 
!)remise.s was barred by tlm stJitnte. Jhm do 
Foster v. Scott, 7 L- k. Ik 190 ; I- B. A, C. 70t> : 
4 L. ,L (O.S.) K. B. 39. 

Assignee of.] Adver^e posst^ssiou of ibe oqui* - 
able assignee <h: a ttmaid h.w life tloe,'* not com" 
inencc as against tlie trustee of the cstaie till 
the death of tim temunt for life. FansHci w 
Carpenter, 2 Low Ci. 232. 
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“Interest in Possession^’ — Settlement of! Payment of' Interest by, after Charge on Land 
"Wife’s Property on her during joint Lives — I barred, not binding on Eemainderman.j — See 
2i[ew Estate for life by Implication on Wa.s A Beohtr r. BdUmur, col, 2%'^, 
band’s Death — Statute only runs in Favour of 

Trustees on Death of Husband— Trustee Act, 1888, Acknowledgment of Judgment Debt by Debtor 
s. 8, sub-s. 1 (b).] — See 2I(tra v. Bmicm, col. 45. binding on Tenant for Life of his settled Estates,] 

— See Vineedt v. WnUnffton^ col. 285. 

Settlement upon Issue of Marriage by Person 

notin Possession — Statute runs against Issue Fraudulent Sales by,] — Bechet\ 
from Time Settlor entitled to Possession.] — See col. 8u9. 

*<t(iclq}oole V. Staekjpiolc, col. 179. 

Claim on the Estate by, in respect of Paid 
Covenant to settle Stock on Covenantor for i 2£orlf‘y v. Morley, col. 310. 

Life with Remainders over— Time runs against I 

Remaindermen from Date of Covenant.] — See i ^^i^-bility of Mortgagee of, in Possession, to 
Bjrlelicnuil v. Ilotham. col. 199. I Remainderman, J-Sce mahna^i v. 


Misappropriation by— Claim of Remainder- 
man, who is also Trustee, after Death of Tenant 
for Life, not barred.]— Bee ButUi- v. Carter^ 
col. 202. 


nonpayment by, of Interest on Mortgage — 
Statute does not run against Mortgagee in 
Favour of Remaindermen,]— See Wrli^onY. Vt::e. 
col. 206. 


•Mr...., Tj... T,— (vtmew navv fj fic ii rva. 

Noa-Keoeipt Tjy, of Interest on Mortgage— g g of 37 & gg vjet. c. o' (ivpl>ic;iii/i 2H 
men Eemainderman barred.j-bee jianovjt v. ^ 

col. -it.. amivanee. toliioh does not operate to bar the 

nr ^ f 1 -u 3 estates hi remaUider. stteh estates shall he hawed 

Possession of Mortgagee who has purchased tmhe yen aftc tL iimo w/,n>. mrh Un,nd or 
the EcimtaMe Estate for Life, not adverse to lu miLr^ur intan woukl^hy exeoutm, .mh au 
EemaundermenO-feoe v. Uallawaij, and oAimrance, Mve Mrretl sMh edatn. 

Maffd y y: At mj , col. 210. 

, „ „ . ^ . Retrospective Effect — Disabilities.] — The 21st 

Mortgage of Eeversxon— Covenant to pay a^nd sections of 3 & i Will. 4, o. 27, arc 
Principal on Death of Tenant for Life-Statute retrospective. ffooAdl v. SIwmdf, 3 Drew. 216 ; 
runs from then.]— boo TitrMr .-, I^dato, hi re, g Eq. R. 29,5 ; 24 L. J., Ch. 323: 1 Jur. (N.S:) 
Turner v. Spenoer, col. 222. 57 . ^ 252 . 

n i statute has begun to run against a 

Husband of, holding over after her Death.]— tenant in tail, it will continue to run against 
Bee Doe <1. Parker v. Gregory, col. 2o8. remainderman, though he may be under 

. disabilities. Ih. 

Remainderman not bound to dispossess on ^he title of the plaintiff, aa-ainst which a 
Forfeiture by.] — Bee Lewis v. Rees, col. 26B ; recovery was set up, accrued in 1837 ; the piain- 
and Astley v. Essex, col. 269. tjjj brought ejectment in 1852, but was force<l 

to abandon it, and to proceed in equity. He 
Liable to account for more than Six Years’ filed his bill in 1855 Held, that he was not 
Interest on Charge,]— Bee Btackkouse v. Barn- barred of his title to rtdief by lapse of time ; 
ston, coL 281. and in particular that the 23rd section of the 

3 & 4 Will 4, c. 27, did not apply. Penny v. 
Paying off Charge on Estate— Statute does Allen, 7 He Gr. M. ic G. 409. 
not run against Charge vested in.] — Bee Burrell 

V. Egremont, col. 278. Barring of Issue.]— Sect. 23 applies only to 

assurances by the tenant in tail wliich are eifec- 
Rot paying Interest on Incumbrances — Claim tual to bar the issue in tail . 11k B.P., Morgan v. 
of Remaindermen against Estate of, when col. 171. 

accruing.] — See Alrwan v. Xvnnedy, col. 279. In ejectment, tVie plaintiit proved that A. 

being kdsed in fee of the land in question, 

Statute does not run against Remainder- devised it to the father of the plaintiff in tall 

man’s Claim, when Fund in Court,] — '^Q.oliowlin geiiei*al, and died in 1799 ; the plaintiff’s father 
V, Bheppard, coL 328. received the rents and proffts from 1799 to 1807, 

at which time he was succeeded by a person of 
Contingent Interest in Land devised to Wife whom the defendant obtained possession 
for Life, Remainder to Son subject to Charge— Held, that under 3 & 4 VYill. 4, c. 27, s. 21, since 
Statute begins to run against Charge on Death the tenant in thil w<as, barred, the issue in tail 
of Wife, though Contingency not happened.] — was also barred. Austin v. Llewellyn, 9 Ex. 
Bee O'wen, In re, col, 280. . p2.€.X.'-R. 409^; 23 L. J,, Ex. 11. ■ _ 

An estate tail having been discontmiied by a 
Admission by, of Payment of Interest on feoffment made by the tenant in tail more than 
^ Mortgaged not -binding- on Remainderman.]— tweidyjeai^:Woi’^;:iiis cl<3ath:— IMd, that'th^ 
Bee Gmson v. MhwUey, col '283. Ct Plfp* issue might:>ymg hiS' writ of fomedon 



Conveyance by Deed not Inrolled.] — A 

tenant in tail in 1847 conveyed his lands by 
deed not inrolled, and possession was enjoyed 
for more than twenty years under that deed : — 
Held, that his issue in tail was not barred by 
3 & 4 Will 4, c. 27, s. 23, and that he was 
entitled to have the property delivered up to 
him with an account of rents from the filing of 
the bill. Morgan v. Morgan^ 39 L. J.. Oh. 
493 : L. R. 10 Eq. 99 : 22 L. T. 595 ; 18 W. R. 


Infant.] — The plaintiff’s mother was 

tenant in tail by descent of certain property 
which was entailed by the will of a testator who 
died in January, 1811, and she became entitled 
to the possession of the property on the death of 
R. W., which took place in November, 1871, at 
which time the plaintiff’s mother was under no 
disability either of coverture or infancy. She 
married hi 1875, and died in 1882, without ever 
having acquired possession of the property. 
Upon her death the plaintiff became entitled to 
possession as her issue in tail, and in 1889 he 
commenced an action to enforce his right to 
such possession. The point of law raised by the 
pleadings in the action was set down for hearing 
before the trial, the question being whether the 
plaintiff not having claimed, or taken possession 
until after the expiration of twelve years from 
November, 1871, and who was an infant on his 
mother’s death, and also at the date of the 
action, was entitled to the benefit of his infancy 
to prevent the statute of Limitations from 
running : — Held, that as the plaintiff claimed 
through his mother as a tenant in tail, the right 
to 'possession first accrued to her ; tliat, as there 
had been no possession by cither of them for 
twelve years, the statute applied ; and that, 
therefore, the plaintiff was not now entitled to 
claim the propmty. Murrag v, Wathluii^ (52 
L. T. 79(>. 


222. - ' ! Toffe, 2 B. L. Cas. 811 ; 13 Jiir. Umi 

A tenant in tail died, leaving issue in tail, a | 

granddaughter, a feme covert •, the grand- ! Whea Tim© runs against Bemaiaders 

daughter died covert, leaving issue in tail two | over.] — ^Wben a tenant for life with remaJiuler 
sons, infants: the elder .attained the age of ! (in the events whi<;]i ha]>|H *n) io Iiimself in tail 
twenty -one and died, the younger attained his ’ executes an assiuuncc which, for want af. iiu: 
ag,e of twentj'-on^ and fourteen years after sued ‘ protector’s consent, creates only a base foe, time 
out a writ of formedon in the descender : — Held, does not run under the Stature of JJmitanuus 
that he was baiTcd-by 21 Jae. i,, c. 16, s, 1. , Oot- (3 k, 4 Will 4, c. 27), s. 23, to mate sucli assiir- 
terdl y. DnUm'^ 4 Taunt. 826 ,* 14 B; R.' 675. ’ ■ ance effectual against' ilic reversions, .so long a-s 

‘An heir iii tail ’btottght ejectment against a any estates coming between his estiifcc for life 
defenrlant whn had been, in; reefeiipt', of dthe rent and estate in tail arc in epektenoe, Mflh v, 
thirty years,’ dnring:4he: life -Qf'.'the-anbestdr in Ca^d^ 44 L, J,,’ Clu 674 ; 26 Eq, 692 ; 33 

tail/ and. seven ;yeaw'-aifei' bis .death. 'The ■ L. Ti 1 58^ , 
ancestor imd had. seisin;:^Helflvthat'sncb ppssqs- ' Lands ilmitecl Ip etinity-tq T., f.- and Ibk 
^fsion by tiie defendant';i!ev^;nb/ter)4q/tli.0^^ wife IS; successively for life, with reriminder to 
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the first and other sons of F. and E. successively 
in tail male, with remainder to F. in tail general, 
with remainders over, were in 18i^5, without the 
consent of T., the protector of the settlement, 
by deed inroliec!.. reciting, contrary to the fact, 
the ^seisin in fee-simple <;f F., conveyed by F., 

K. joining to transfer or bar her dower, to a 
purchase!' in fee-simple : an<l the piu'chaser then 
entered into p<‘)ssession. T. died in 18-J-8. F. died 
without issue in bSotl, and E. die<L in '1873:-— 
Held, that until 1873 the possession of the pur- 
chaser was a possession by virtue of the subsist- 
ing life estates, and not of the estate tail in 
remainder of F., and, consequently, was not a 
possession the continuance of which for the 
period of twenty years would, under s. 23, bar 
the remainders over. Ih. 

Special Clause in Settlement preserving Bight 
of Entry of Heirs in Tail.] — By a private act of 

2 ^ S r. & M., lands were limiteti to X. and 
olhei's successively in tail male, with limitations 
over, and an ultimate limitation to the Crown ; 
and it was provideil that no feoifment, discon- 
tinuance, fine, or recovery, with voucher or 
otherwise, or any other act or acts tliereafter to 
be made, done, suffered, or acknowledged of the 
jiremises, or any part or parcel thereof,’’ by FI,, 
or the other persons named, “ or by any of them, 
or by any of their licirs male of their several 
bodies, should bind or conclude, or put fi-om 
entry,’’ the Crown, or any of the heirs in tail. 
A lease for three lives was made in 1781, by the 
heir in tail male of H., then iu possession, of 
piart of the lands so settled; the lease expired 
in 1832, and since that time the land had been 
held by the defendant, and those through whom 
he claimed, without payment of rent or acknow- 
ledgment of the title of the tenants in tail for 
the time being. In an action by the present 
heir in tail male of N. to recover the land : — 
Held (by Channell and Oleasby, BB., Bramweil, 
B., ilissentierite), that he was not banned by 

3 4 Will 4, c. 27, Aherfja renuif (AbrZ) v. 
Bpaoe, 41 L. J., Ex. 120 ; L. IL 7 Ex. 14o ; 2(> 

L. T. 514 ; 20 W. B. 4G2. 

Semble, that the section of 3 A 4 Will. 4, 
c. 27, which bars issue in tail is s. 2, and not 
s. 21. Ih. 

Hou-compliauce by, with Gouditiou—Biglit of 
Entry of Eemainderman.] — An estate was settled 
oil a tenant for life aiul remainderman in tail, 
with a name and arms clause, pioviding that in 
case any person should fail to comply with it for 
twelve calendar months after becoming entitled 
in possession the estate should go over as if he 
were dead. C. entered into possession as tenant 
in tail, and did not comply with the condition ; 
he remained in possession for more tlian twenty 
years after he ha<l forfeited the estate: — Hehl, 
that lie di<I not acquire a title by atlverse pos- 
session, but that under 3 k, 4 'Will 4, c. 27, s. 4, 
the right of the remaindermen to enter coin- 
men ceil on his death, AiiUpij v, 

43 L. J., Ch.817 ; L, R. 18 Eq. 290 ; 30 L, T. 
485; 22W. R. 020. 

At the death of the tenant for life the next 
remainderman was in India, and was ignorant of 
the clause until after the twelve months expired : 
— Held, that his ignorance did not prevent the 
forfeiture operating as to his intoi’cst. Ih, 

The 3 & 4 Will 4, c, 27, s, 4, extends to for- 
feitures which o^ierate to accelerate an estate 
under a conditional limitation, as welf^as to 


forfeitures of which the lieir-at -law only can take 
advantage. Ib, 

/'Separate Occupation by • Co-partners in Tail 
under unexecuted Agreement for Partition — 
Action by Heir in Tail.]— 8ee Doe d. Mill eft v. 
j MUleM,f eol. 1 05. 

Time does not run against Tenant in Tail’s 
Claim for Waste until He comes into Possession.] 
■—(See Leeds w. Amhent^ col 107. 

Life Estate carved out of Estate Tail in 
Bemainder—Statnte runs against Life Estate 
from Estate Tail coming into Possession.] — 8ee 
Doe d. Cuvzoii v. Ldmonds, col. 170. 

Devise in Tail upon Trust not to obstruct 
Devises over — Common Recovery — Ho Express 
Trust so as to avoid Statute.] — See Daicldois v. 
Pe/irkf/H, col. 184. 

Statute-barred Title of Mortgagor restored by 
Acknowledgment of Devisee in Tail of Mortgagee 
—Purchase of Equity of Redemption by Tenant 
in Tail bars Remainderman.] — >See Pemllcum v. 
Mootb> col 213. 

Payment of Interest by Tenant for Life after 
Charge barred by Statute not binding on 
Tenant in Tail in Remainder.] — Bee Beeher v. 
Delacou}\ col. 283. 

Claim against, by Tenant for Life who has 
Paid Bonds.] — Bee Jlorley v. Movley^ col. 310, 


5. Rkmaindekmex. 

Ste also B, II. 3. ante (col 107). 

By 3 (5c 4 Will. 4, c. 27, s. 3, the right to 
rreorer any land or rent, as regards interests in 
reversion or remainder or other future estates, 
shall he deemed to Uave frsf aoerued at the time 
they beeame interests in possession ; and, by s. 4, 
the right shall still he deemed to have then Jirst * 
acerued, notwithstanding that ten earlier right 
accrued hy reason of a forfeiture, By'^1 38 

Fict. e. 57*, s. 2, if the piYrson last entitled to the 
preceding particular estate is not in possession 
when such estate determines, the person then 
heaomlng entitled to the future interest must 
recover' the land or rent within sir. years, or 
within twelve years from the time when it frst 
might have been recove red> by the person whose 
estate has determined, ivhicherer be the. longer 
period. If the right of the owner of the par- 
ticular estate is barred by the statute, amy person, 
claiming under an Instrument erecuted after time 
beganto run against such owner, shall he barred. 
By 3 A 4 will, 4, e, 27, .v. 20,' lohen the right 
of any person to an estate in possession Is barred, 
the riyht of the same person to future estates in 
the same land or rent shall also he barred, unless 
in the meantime such land or rent shall have been 
recovered by some person entitled in succession to 
the estate in possession. 

Particular Estate in Land — Estate in Re- 
mainder expectant thereon — Conveyance of 
Particular, Estate-— “Person last Entitled.^* ]« 
Where' a .poi'sofi entitled to a particular estate, 

. in]' respect 'plr/whicR'kiicI is. held hr the profits 
thieof or x&t xeceiyed, and upon whicli a future 
estate ii|' exgectant, '.conveys away his estate, he 
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is not, when the particular estate determiines, “the deeds as lie would have Ijad it he had centuiued 
person last entitled to the particular estate upon alive, vii^, twenty vciirs from IH 22 . wlien his 
which the future estate was expectant,” and con- roinaindcr caine into possession. Boe <l / hirxon 
sccjuentl^'' the proviso in s, 2of the Keal Property v. 6 !M. iV: . 293. 

Limitation Act, 1874, does not apply to limit the 

time within which the person who ‘on the deter- fe.S ityKh-nmrn n 

minatiou of the particular estate becomes entitled twenty Years.] Ljt incut i ill > ‘t. ^ 
to an estate i 3 .i>os.seBsion may make an entry or mauip-rman more than n- n ; m h-ss than 
distress or bring an action to recover snch land 3h tni nc i- -.il -vidiniit 

fs S- f. W if V eltlSrem”! '.L J,',' • ma y 'inim’ "Lt’ ! h ‘ 

successively for life, beginning with the youngest, ^ - A. «.L . 

and after their death “ to be for ever enjoyed by Onus Prohandi — Ho Presumption against 

the oldest sm’viving heir of his oldest surviving jtemainderman from Fifty Years’ Possession 

son for their life or lives for ever. i he eldest p^^ior Particular Estates.] — Set^ (Wex. 

surviving son- being in possession executetl, more ^ 7^, ;/ 1 p ''p 

than six years before his death, a conveyance in ' ’ 

fee to the defendant. He left one son, who more Surrender of Life Estate — Claim by Son of 
than six but within twelve years after his father’s xdfe Tenant.] — A., being tenant for life of a copy- 
death brought this action to recover possession of estate, and B., hisdaiigliter, being tenant in 

the land, claiming {is <levisecimder the will of the tail in remainder, joined in a recovery in 1778, 
testator ; — Heltl, that the claim was not barred, surrcmlcred to the use of himself for 

as the plaintiffs father, having conveyed awixy remainder t(j the use of B, fur life, remain- 
his life estate, was not “ the penson last entitled der' to the right lieirs of the survivor. A. and 
to the particular estate” on which the plaintiffs jp shortly {ifterwards surrendeivd the fee lo 
estate in remainder was expectant within the a bond fide purchaser, the contingenr renniinder 
meaning of the proviso in s. 2 of the Real to A. being void : — field, that jis the surrender 

Property Limitation Act, 1874. I?j. passed B.’s life estate, the claim to the fee l>y Bis 

son did not accrue till iier death. JJor tl. lltniou. 

Tenant for Life, with General Power to appoint y. B X. A (>48 : 8 A. A E. (>50. 
to Uses — Estate of Tenant for Life barred — ! , , ^ ^ i . 

Eight of Appointees.] — The estate of a tenant , Possession under Yoid Appointment, j A. was 
for life in land became barred by the Statutes | tenant for life with a ]M)wer of appointment, liy 

of Limitations. He had a general power of | ’^vill attested by tliree witnesses ; he apijomted 

appointing to uses expectant on tlie estate of a I to B. for liie. ami id ter her duaih to (\ 

subsequeiit tenant for life, who died without 1 In fee, B. was one ot the witnesstt^s to the well, 
having recovered the land. Thereupon the ! an<l the ai>poinlincTdM<> lieu* wits rlic*reiore void^ 




6. liEVERSIONEllS. 

By 37 k 38 Viet. c. 57, s. 2, u right to rmyrer 
any land or rent^ m mpeot of an, imrreM in 
re condo tu ah all he deemed to hare a or rued when 
•it heeirmea an interest in iniaaraaion by the deter- 
mination of the particular ntate^ notwith^ 
dandlng any pon’e^-aion by the rerenio-ner 
prerimdij to the ereation of the particular 
edate. 

Determination of Partieular Estate— Ko Kew 
Eight of Entry »] — In 1784 prurniwes wem leased 
to H. J., for .three lives. He. by will, devised all, 
his estates ;ati4 interest in the preniises to his 
wif e, . ’Ali ' her ■ !heirs- ami ' assigtis, She, in 1 7h3, 
conveyed the; estat'CS'^.so devised to her son, J», 
and the heirsof .his bodyi with a proviso, that if 
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7* Tbxjsteb and Cbsttji que Trust. 

Ser (duo ante, A, lY. 8 (col. lu)- 

By 3 .Jc T Will. 4, c. 27, s. 25, when an// hf/ifl 
nr rent v,s* mted hi n frnder nj/on iintj en-jiresK 
triid^ the atntnfe nnhj hiujinn tn rnn injahid the 
cedni qne trud npnn u ennreijanvr nf .no/ c/7 land 
or rent tn a purchuavr for rniuntdc ro/widerat/on. 

B 3 ^ t:he Judicature Act, 1873. s. 25. sub-.s. 2, 
no elahn of a restni qne frnd af/nind hfa trustee 
for an if projnrfif hetd on an e,rpress trust, or in 
respret of an ij hrvaeh of snrh trn.d\ shat I he held 
to he harred hy any statute of I tin t fa fionn. 

IW 37 Is: 38* Viet. c. 57, <. li). no stnn tf money 
or leqaeij rharyid upon or paijable out of any 
land, or rent and seenred by an i^rprvss trust, 
and no arrears of sneh rent or interest on sneh 
sum of 'money or leyaey^ shall he reeorerahh\ 
mreepi within the tnne when they irould he if 
there teas no such trust. 

By the Trustee Act, 1888 (51 A, 52 Vku.c, 5^8). 
s. 8, in any proeeediny ayainst a trustm-, eweept 
‘Where the rlaim is founded upon a f rand towhieh 
the trustee was privy, or is to reeorer trust 
property or its jiroeeeds still retained hy th(^ 
trustee, or eonrerted to his use. he shall enjoy all 
riyhis eonferred.- hy any statute of limitations 
as if he had not been a trustei\ and, if no sneh 
statute applies, he may plead fh<‘ lapse of time to 
any proeeediny to reeorer money or propfrty as 
if the aefion had been one if debt for money had 
and received. 


Possessicji after Expiration of sub-Lease and Statute of Liniitatious cannot be |»]cad<'d to 
original Lease.] — See dhwlesiastkal Commis- biTach of trust. Mihws v. (hwh-y, i Trice, UV.L 
sionees V. Treeme}% col. loo. Statute of biioitations (*annta he pleaded 

where estate in law Is in trustees, ha wiry \\ 

Lease hy Husband and Wife of Property Lawley. 3 Mod. 33. 
settled on Husband for Life, Eemainder to The object of the MaiiUi* was \it siaifc the 
Children subject to Wife’s Jointure— Statute rights of |fei*h;(»ns adversely Utiyaf tiiy ith each 
does not run against Children till Wife’s Death, other, not to deal with c.ases of trustci* and rt>tui 
though Bent exceeds Jointure.] — See Shaw y. quo trust, whertj there is but one sin.de intcuTsf, 
coL lEO. vh. tnat of the person bc'UcticiaHy entitled. 

Uarrardv, Tueh, 8 (h lb 231 : IH L. J., 0. .T. 

Statute does not begin to run against Lessor 338. 
during Lease, though no Bent paid.j—See Doe A cestui que trust who entern Into pohsOsshm 
iL Davy y. Owe7(den^ coh loS, of land becomes at Law tenant at will tc» the 

I ’ ' trustee- Jk 

Payment by Lessee of Annuity due from The 3 ^ 4 Will 4, c. 27, $. 3, does not apply 
pprohaser of the Eeversion, whether Payment to a cesiui que trust Iteldtiig |)os8eS8ff)ii of iaiiti! 
of Kent.]-^See col micler the tnwree. Ik ' , ^ 

, 111 cases uf cxprcw tliC stfttiil'e IS 110 bar 





LIMITATIONS (STATUTES OF)— ParticHkr Persons 


to a (lemaiKi of a cestui c{ne trust, though the 
other cestuis que trustent have for more than 
twenty years received from the trustee the whole 
of the rents to the exclusion of the claimant. 
Emglit Y. Bomyer, 8 De Cf. &: J'. 421 ; 27 L. J., 
Oh. 520 : 4 <Jur. (x.S.) 569 ; 6 W. 11, 505. 


the owner or owners, proprietor or proprietors of 
such adjoining houses, according to his or their 
respective estates, trusts or interests, Huviijg 
erected houses according to the agreement, A. 
duly received leases. The cm))ankment was 
contemporaneously made, and A. also built on 
the ground reclaimed. The leases, which expii'ed 
in 1867, did not include that lan<l ; but A. and 
his I’epresentatives retained possession of it until 
the present day, without any demise to or 
acknowledgment by them. The plaintid's, who 
derived their title from S., brought ejectment 
for the reclaimed land : — Held, tlijit they were 
entitled to recover, for that the embankment 
act vested the fee-.simple in S., subject to the 
interests created by the agreement, and A., 
having had a right in equity to demand leases 
for ninety-nine years from 1768, the occupation 
of the reclaimed land, although at law merely a 
tenancy at will, had been that of cestui que 
trusts in possession, and, therefore, the title of 
the plaintiSs was not barred by the statute of 
Limitations, Brvnmond v. Sant, 41 L. J., Q, B. 
21 ; L: E, 6 Q, B. 763 ; 25 L. T, 411) ; 20 W. E. 


Trustee — WkeiL Possession of, Adverse to Trus- 
tee.] — The doctrine that a cestui (jiie trust who 
is in possession of the estate by the consent or 
acqiiie.seence of the trustee, must be regarded 
as his tenant-at-will, only applies where the 
cestui que trust is the actual occupant ; where 
he is merely allowed to receive the rents or 
otherwise deal with the estate in the hands of 
occupying tenants, lie is merely the agent of the 
trustees. ^Idling v. Leah, i6 0. B. 652 *, 8 
C. L. E. 1017 ; 24 L. J.. C. P. 187 ; 1 Jur. (X.S.l 
759 : 8 W. E, 595. 

The management of an estate was intrusted by 
the trustees in fee to the cestui que trust for life 
as benoticial owner, and the latter, having nevei* 
been in actual occupation, let C. into possession, 
who occujned during the life of the cevStui que 
trust for more than twenty years, without 
paying rent or acknowledging title : — Held, that 
a tenancy at will had not been created between 
the cestui tpie trust and G,, and that C, had 
therefore acquired a good title by advei’sc 
po.ssessioii under the 8 ha 4 Will. 4, c. 27. Ih. 

In 1767, the residue of a satisfied term of oOU 
years (created in 1766) was assigned to a trustee 
for H. to attend the inheritance. In 1844 the 
administrator of the trustee brought ejectment 
on behalf of person.s who claimed the beneficial 
interest through H., the defendants also claiming 
it under title derived through H. The owner of 
the legal interest in the term had never been in 
possession. Ko demand of possession had been 
made before action brought : — Held, that the 
action was not maintainable, for, if a tenancy at 
will existed as between the trustee and cestui que 
trust, it had not been determined by domand of 
possession ; and if no tenancy existed such as to 
render necessary a demand of possession, then 
the action might have been brought twenty 
years before, and was consequently barred by 
8 & 4 Will. 4. c. 27, ss. 2 and 8. Dor d. Jacoha 
Y. PhilM/ns^, 10 Q. B. 130 : 16 L. J., Q. B. 269 ; 
11 Jur. 692. 

Possession of the cestui que trust was not 
advei'se to the title of the trustee. Smith d. 
I)ennbo)i v 


A Person in Possession under an Agreement 
for a Lease is a Cestui que Trust of, and there- 
fore not to be deemed to be a Tenant-at-Will to 
the Owner.] — See Warrenw JIanunj, col. 154. 

The proviso in s. 7 of the 3 k. 4 Will. 4, c. 27, 
applies to actual direct trusts, and is not limited 
to express trusts. Dim m mo ml v. Sant, supra. 
A.nd see G-tirrard v. Tacli, col, ISO. 

Possession of Trustee, that of real Cestui que 
Trust.] — The possession of trustees cannot be 
adverse to their true cestuis (pie trustent, and 
the fact that for upwards of twenty years they 
have treated the land as belonging to one cestui 
que trust, whereas in fact it belonged to another 
cestui que trust, does not operate as a bar under 
the Statute of Limitations. Laatcr v. Plchford, 
34 L. J., Ch. 582 ; 11 Jur. (K.S.) G49 ; 12 L. T. 
587 ; 13 W. R. 827. See Ohohno}aldeg v. 
Clinton, col. 258. 

Covenant to convey to Trustee for Infant — ISfo 
Conveyance executed— Possession of Trustee not 
adverse to Covenantor’s Devisee till Death of 
Infant.] — See I)oe d. Coldovgk v. IlnUo, col. 


PosseBsion of Estate by Person entitled to 
share in Proceeds of Sale, adverse to Trustees 
for Sale.] — A testatrix, by her will, devised real 
estate to trustees, .their heirs and assigns, in trust 
for her daughter for life, and aft(ir her death to 
.sell and divide the proct^eds between four persons, 
A., B., G. and D., shaic and share alike. On the 
death of the testatrix the tenant for life entered 
and occupied until her own death in 1857. On 
her death C, and .D. entered and remained in 
;ession until the death of the latter in 1874. 
remained in possession until his death in 
). The truvstees never hi, any w'ay acted, so 
as the real estate 'was concern edi and the 
an act, which, after reciting that the promoters 'property was enjoyed hy C. and I)., and after 
had “ very valuable freehold and leasehold the -death of B. by 0, without interruption and 
interest in houses, wharfs and grounds next acknowledgment Held, that the legal estate 
adjoining the river,” empow'ered them to make im fee; of theArustecs was extinguished by the 
the embankment in front of their respective expiration of twenty from the death of the 
houses, and enacted that the soil of the river soitehanhfdtKiife^ahd,: with;#; the tnists^by which 
to be inclosed in n'ont of such respective houses it-w'as"a5eete(i;;an<l that it would be wrong to 
should vest, and' the same was thereby vested in; 0; and 'D„ which was 


lung, 16 East. 283. 

Occupation under Agreement for Lease.]— 

8., being seised in fee of land abutting on^ the 
convex side of an arc formed by the course of the 
Thames, entered into an agreement of the 23rd 
of June, 1769. whereby he covenanted with A. to 
grant’ leases to him, for ninety -nine years from 
1768, of messuages, which A. covenanted to 
erect on the iand. A., ami persons having 
interest in neighbouring property, contemplated 
making an embankment along tlic chord of the 
aforesaid arc, so as to gain from the river the 
land Inside the cumm. They therefore obtained | far 





of A.’s willeutiTCcliiito possession of the estate aiul. 
achiiiihstered and dealt with tlie net rents and 
profits ill aceordance with the ti’usts of the will 
for nioi’e tlian forty years. In the represen- 
tatives of Y. set lip a claim to three-fourths of 
the estate on the grounds, first, that A. having 
died intestate as to the estate, one nioiety de- 
scended on Y. as one of liis heirs-at-Iaw : seeninily, 
thal C. having by det^l released all her right and 
interest in the estate to the triisUHS of the will 
siKih release (iperated in favour of (in the events 
which happened) A.'s two residuary legatees, of 
wlmni Y. was one, an<L conseipiently that a 
moiety of the other moiety of the estate aho 
belonged to them : — Held, tliat although A. lUed 
intestate as to the estate, ami a uusiet}’' tlmreof 
descended on Y. as one t>f his cii-lieirs, yet- that 
the claim of Y.’s reprc^seiitatives \vas barred }>y 
the Statute of Limitations, there Inung no trust, 
express or implied, on the face of tlie will in 
favour of the testator's iieirs. Tdrdlctj v, 
JMUntl, L. IL 20 Eq. 128 : fid I,-. T. fiol, 

A fatlier devised estates to his son, IL lb, aibl 
the heirs of his {)ody lawfully licgeftren, “but 
upon special trust and confiiUuice in my son that 
in case he shall havii no issue of Ids own body 
lawfully begotten, he, upy said son. will nor do 
or suffer iiny act in law or otherwise to obstruct 
or ]>revent the several followdng ilevi.scs and 
trusts and limitations of my estates from tubing 
effect, but, on the contraiw, that lie will do or 
cause to be done every act in his power to 
establish and confirm the samt''’; ami tliere 
were certain limitations over in the event of his 
(lea, til without issue. Th(3 fatlier died in 1782, 
and the son short l,y afterwards sutfered a 
common recovery, and he died without issue in 
1808, liaving devised one*fourth of the. estates to 
G. H. D. who die<l in 1840, and ilevisetl the 
said one-fourth inoli.-ty to lire defendant. I)„ 
who was entitled to the estates upon the death of 
G. .H. IX .P. under tlie limitations contained in 
the will, <lied in 1852, leavijig a son wlu» died in 
1804, leaving tlie plaintiff, his eldest son and 
heir-at-law. In 1877, the piaintiff commenced 
an action claiming a declaration that he was 
entitled to one-fourtli part of tlui testator's 
estates and to mesne profits, and he alleged in 
his statement of claim that his father nunained 
until his death in ignorance of the provisions of 
the testators will: and tiiut lie liimself did not 
discover his rights IhereundiW until 1^75: and 
that the common recovery ssdTereu by Ih P. was 
invalid: — Held, that the <*<mnnon rct'overy 
sufi’ered by tluj tenant in tail defeat fa! tlie limila- 
timis over : that thimvords of tlie tlcvise did not 
create an express trust witlnn fi k 4 Will, 4. c. 
27, s. 25 ; au<l that the plaint iifs elaim tvas 
barred l.>y fi vb 4 Will, i. c. 27, s. fib JhurJdnifi 
V. Pvnrhijti (^Lonl) 48 L. J., Gh. fiiti ; 4 App, 
Gas. 51 ; fit) L. T. 58fi ; 27 W. E. I Tfi. IL L. (E.) 


Possession of Cestui que Trust under invalid 
Devise not adverse to Trustee, though adverse 
to Heir-at-Law. j — Cestuis (jue trustent, umler 
ail invalid devise, who remain in possession 
without acknowledgment of title for more than 
twenty years, and tliiis bar the I’iglit of th,e heir- 
at-law. <lo not there, by acfpiire the legal estate 
in the devised lands, wliich vests in the trustees, 
and subject to the trusts of the devise. Kenia- 
ijhan Y. JPSall'!/. 12 Ir. Oh. IL 89. 


Possession of Cestui que Trust Possession of 
Trustee, not ceasing on Death of Cestui que 
Trust in Possession hut enuring as Seisin of the 
next entitied.1 — See Parliev v. Carting col 251. 


Trustee of Estate not barred by Possession of 
Assignee of Tenant for Life.] — 8ce Paui^net v. 
Cnrpiuitcr, col. 1(>S. 


“Express Trust” —On Face of Will] — 
41ie. testator devised a house and all other his 
real estate to his executors ujion trust, the 
declaration of tnist being as to the house only. 
He died seised of two other houses, and his 
executors took possession of them, anrl received 
the rents for more than twelve years from the 
death of the testator. His heir-at-law after- 
wards brought an action against the executors, 
alleging that the two houses vested in them in 
trust for him. and claimed execution of the trust : 
— Held, on the authority of SdUrr v, Cdramigh 
(I Dr. k Wal. 608), that there wns on tlie face 
of the will an express trust for the heir-at-law 
within s. 25 of the Statute of Limitations (fi & 4 
Wm. 4, c. 27), and that his right was not bangfl. 
PatrPli V. 59 L. J., Q. B. 7 : 24 Q. E. D. 

12S ; 61 L. T. 686. ‘ 

A party having been expressly named a trustee 
in a will nuder which a question rested as to 
whether lie was not partially beneficially inter- 
ested, it was held that his rejiresentatives were 
trustees within the fi k 4 Will. 4, c. 27, s. 25, ami 
that thougli a constructivetrust would be barred 
by this statute, and might, have been barred 
]iroviously to it by lengtii of time, yet that that 
only ap]fiied to cases where the trust did not 
arise on the face of the instrument, but was to be 
made out by cviilcnete JSfdter v. Cara nag h, 1 
Dr. Wal. 668. 

In 1824 an estate v, 'as conveyed to A. in fe<G>y 
wa;f of mortgage, the conveyance being up(>n 
trust to sell, A. by his will, executed in 
February, LS26, devised his real estates io 
trustees for sale, and to hold tiic proceeds as part 
of his personal estate: he then ilevised to the 




and personal estate, and that neither the action 
nor the indorsement on the writ of simniiotis was 
siitllcient notice to pay, acairtling to the tenor of 
the note, JShove y . Petcltell, 22 Beav. 172. 

Statute-barred Creditor excluded from 

Devise in Trnst for Payment of Debts.]— See 
V. Falliuu col. 53. 

Action to recover Legacy.]—-! testatrix 

' Ian aniuiity to .1. for his 

. " . ■^ leathcd some pecuniary iega- 
after the <Iecease of the survivor of 
,nd J„ one of tiiem being to 
she devised and bequeathed 


Limitations. WitUamson v. Kaylin% 3 Y. & ColJ. 
208. 

Where a. testator revives debts barred by the 
Statute of Limitations, he may appropriate a 
specilic fund for their payment, and if the fund 
is not sufficient, the creditors must tahe ratably. 

Testator by his will declared, that one-fifth 
of the residue of his personal estate should be 
<llvided amongst certain of his creditors named 
in a schedule to his will. The schedule con- 
tained the names of the creditors, and the debts 
due to them Held, that the direction so given 
for payment of these debts prevented the opera- 
tion of the Statute of Limitations.^ Ih, 

Testator having first directed his debts to be 
paid out of his real and personal estate, after- 
wards by a separate clause provided that if his 
personal estate should fall short of paying his 
debts, then his executor should enter into posse^s- 
sion of the real estate, and apply the rents in 
payment of t.he debts. The personal estate 
was sufficient. Held, nevertheless, that such 


by her will bequeathed 
life. She also bequi 

cies, payable nl 

herself, her mother, a 
the plaintifl And 
all her real and personal estate to trustees upon 
trust for sale and (umversion.^ and out of the 
proceeds to pay her debts, and finuu-al and testa- 
nientaiy expenses, and the expenses of conversion, 
and to invest the resitlae. and out of the income, 
in the first place, to pay the annuity to J.. and 
in subordination to tlie aforesaid trust to ]>ay 
and apply during the life of the mother the resi- 
due of tiic income (not exceeding SODL"), at the 
discretion of tlie t,n,istces, for the benefit of the 
mother, and, after her death, if tb shbuld survive 
her, the trustees were, out of the income to pay 
the annuity given to him, so long as the same 
should continue payable, and, *• subject to the 
several trusts, provisions and directions herein- 
' before contained, and to the pa:jnnent of the 
j several legacies hereby bctpieatlied.'’ the testatrix 
; directed that her trustees should stand possessed 
( of the estate in trust for the defendant a! >solutely. 
The testatrix died in June. 18<>0. She had ^io 
real estate. In December, I8(>0, the mother dictL 
' J, died in Jaimaiw, imi Owing to the tlefauli 
' of the solicitor of the executors and trustees <'»! 

, the will, who ha<l ])la(*ed in his Ituinis a^ sumsuffi- 
' cient to pay the }>iaintiffs h^gacy. th.e legacy was 
i not paid to the plaijititL The plaintilf. in 18hL 
i issued an <u'iginating summons against the defen- 
<laut, who was the surviving trustee atal executor 
; a,n<l the resi<luary legatee iJ Ihe tt-sratdx, ehiim- 
ing adminisii'ation of her estate : — Held.^that no 
I express trust was declared of the legacies, and 
! that, eonseiiueutiy, the piaiutiirs right was 
barred by the act 37 38 Wet. c. 57, s. 8. 

' l/i rr, v. OimjthdL 82 L. .L, 

I ,Ch. 7i> : r 181121 2 Ch. 491. ; 86 L. T. 848 . . 


and meaning of such licence, the debtor should 
be wholly released and acquitted of the debt, and 
the deed might be pleaded in bar Hehl, that 
this amounted only to a licetice by the creditor 
to the debtor to live unmolested, and did not 
operate as a release of the debt or a discharge of 
the debtor’s estate ; and that neither a suit by 
creditors asiainst'the trustees and the debtor to 
enforce the"t rusts of the deed, nor an administm- 
tion suit by the creditor against the estate of the 
debtor after his decease, for payment of so much 
of the debt as the trust property was insufficient 
to pay, ^vay barred by the trust-deed, or amounted 

to an acquittance of the debt : — Meld, also, that 

the existence of the trust-deed, and the covenants | thereon by his testator’s will : — Held, an express 
and licence therein contained, prevente<{ theitnist for the ](aymcnt <4' the legacies ; ainJ im a 
operation of the Statute of Limitations during | piU being filed fiy tite legatet^s against the ivpre- 
the life of the debtor in respect of the debts for i sentafives of the trustee, held, that Uie claim was 
the payment of which the trust was createfi. ' not barred bv s. 4u < J the 3 (g. 4 Will. 4. <*. 27. 
(PBrihi Y. ihhorne, 10 Hare, 92; 15 Jiir. 960. • WatHim v, Haul, 1 DHL IH8; 5 Jtir. (X.h.) JOi ; 

A promissory note, dated 4th of October, 1842, 7 ip |p 7 . 
was payable at six months’ notice.” An action The jirovisions Mud sect ion do not apply to 
was brought on it in October, 1S48, and the of expo -ss t rust, Ib, 

indorsement on the writ stated that on payment ^ ~ , 

within four days, proceedings would be stayed. — — Executor assenting to Legacy.]— An 

The action was abandoned, and a formal notice ; executor why has, lauUu* Die terms oi tm* wuh 
to pav ill six months was' given in January, 1850. ' active iluticK us a truslee to lunforrii in respect 
The testator died in December, 1850, haying | to the raising and hn’cstment of a , iegacy 
devised bis real and personal estate to lus exccu- _ bequeathed upon trust for a minor, b\ assenting 
tors, in trust to sell, and in the hrst it becomes an expri^ss trustee, s(» as b> save the 

his debts. A creditors’ suft was ihstituted by the ; bar of the 3 iV:, 4 Will, 4. e. 2T, s. 40, 0 lieiUy 
payee ih lB 5 S,Ao which': the exeentOra pleaded jv. IF//M, Ir. B. 6 Eep 555, 
the l^tatute of Limitatfbm; ' The courl'lieid, that i Where an executor separatwl front ihe tcBta- 
'the ‘trusts for payment -‘o! -the ‘debts prevented j tor’s property a sum bequeathed to him on trust, 
the Operation of the stet^j^both/aslothdreal i to which he for soioe time appKeu the mtemt, 


P* 
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and afterwards ap[)lied the fund to }iis own use : 
— Held, that he was liable as a trustee, and that 
the suit against him was not to be deemed a suit 
for a legacy, nor the right affected by the Statute 
of Limitations (3 4 Will. 4, c. 27, s. 40). j 

Phlllipo V. JlunpuLfps.. 2 Myl. k. C. 300. I 

li., by his will, directed his executors to invest \ 
1 ,500Z., and to pay the interest to his wife for her ! 
life, and alter her decease to ilivide the principal | 
etpially among his five children. In a suit by j 
the 3‘epresent atives of L.’s children, for theii' ; 
resjiective shares of the l,500Z.,upwai’ds of thirty ■ 
years after their right accrued, praying that the ' 
executor who proved the will might lie declared i 
to have been a trustee of the l,r>00Z. for B.'s ; 
children field, on demurrer, that this is a suit j 
not for a legacy, but for the execution of a trust, | 
and the statute of Limitations did not apply. | 
Pal'i/ V. Ktrioan, 1 Ir. Eq. E. 156. | 

Legacy charged on Land, although a i 

Trust, within the Statute.] — See Kfnosi v. Kelly. 1 
col. 280. 

Devise for Sale.] — TJnder a devise of land | 

upon trust for sale, the proceeds to be considered | 
as part of the personal CvState, the trustees allo'wed j 
part of the laud to remain unsold for fifty years : } 
—Held, that the trust was an express trust within '■ 
3 k 4 Will. 4, c. 27 (the statute of Limitations), j 
s. 25, and a decree for the execution of the trust ' 
of the unsold land was made at the suit of a ! 
residuary legatee. 2Intloio v. L. K. 18 I 

Eq. 246 ; 22 W. E. 469. See 8. (L iii C. A.. 45 ! 
L. J., Ch. 282 ; 1 Ch. J). 385 : 34 L. T. 273 ; 24 I 
W. E. 401. i 

Gift of a leasehold house to executors, with 
direction to sell it, and out of the proceeds to pay 
50Z. to A.: — Hel(l, that there being a trust for 
sale, the gift to A. is not barred by the Statute 
of Limitations. Low v. A7/.s7c*., 1 W, E. 63. See 
Pawsey v Baem\s‘, col. 281. 

Devise for Eepair of Eoad.] — Devise to ] 

a corporation upon trust, “ from time to time ' 
yearly for ever,” to lay out the yearly rents and | 
p>rofits in the repairs of a road, at their dis - 1 
cretiori.” Upon an information against ^ the 
corporation, at the relation of the trustees of tlie ; 
road, under a turnpike act, an account was j 
directed from the time of passing the act. ^ fio | 
analogy in case of trust to the Statute of Limi- j 
tations. Aft.- Gen. v. Bneweya Co..^ 1 Mer. 495. j 

Devise to secure Annuity.] — A husband j 

left landed estate to his wife for life, he then left i 
alibis property, real and personal, not “ other- 1 
wise specificaliy devised,” to trustees n])on trust, ! 
to pay to his wife an annuity “out of the profits ! 
and issues of my trade and business to be here - 1 
after carried on. by my three sons in trust for the | 
benefit of my wife and children, as likewise out | 
of all profits arising from all and every part of | 
my estate and property whatsoever.” After the i 
widow’s death the landed estate was to go to the : 
eldest son, “ only on condition of well and truly 
]jaying. or causing to be paid, the several legacies 
herein directed, and discharging with fidelity the 
different trusts herein committed to him,” and 
the three sons were made residuary legatees “ on 
paying, and discharging the different legacies 
and trusts in this my will” : — Held, that the will 
did not impose upon the landed estate an express 
trust for the payment of the annuity within 
the meaning of s. 25 of 3 & 4 Will. 4, c, 27. 


Cunnin^fhani v. Poot.^ 3 Gas. 974 ; 38 L, T- 
889; 26 W. E. 858. H. L. (Ir.) 

An express trust within s. 25 of 3 k 4 Will. 4. 
c. 27, mast arise upon the words of the insiru- 
ment itself, not upon any inference of law. Ih. 

[See also, as to Trusts under Wilis, B, II. 11., 
post (col. 232).] 

Demise to secure Annuity.] — B., in 

consideration of a sum of money, by indentiii'e 
granted an annuity for lives, and by the same 
instrument demised the lands out of whicli the 
ariuuity issued to a trustee for a term of years 
upon trusts for the better securing the annuity : 
—Held, that the creation of the term operated to 
create the relation of trustee and cestui que trust 
between the trustee of the term and the owner 
of the lands, and to avoid the bar of the 3 k 4 
Will. 4, c. 27, so long as the term had not deter- 
mined by effluxion of time. Berininf/him'n 
PMale, In re, Ir, E. 4 Eq, 187. Affirmed, Ir, E. 
5 Eq. 147— Ch. App. 

(xraut of Eeversion to secure Annuity.] 

— An owner of a reversionary interest in real 
estates, for the purpose of better securing an 
annuity, granted the estates to trustees, upon 
trust to permit him to hold and enjoy the same 
until default should be made in payment of the 
annuity ; and in case of default, upon trust to 
sell the estates, and, after payment of the costs 
attending the sale, to pay the arrears of the 
annuity, and invest the residue to meet the 
growing payments of the annuity ; and, subject: 
thereto, in trust for the grantor, his executors, 
administrators and assigns absolutely : — Held, 
that an e.xpress trust was created for the benefit 
ol the annuitant within the 25th section of the 
3 6c 4 Will. 4, c. 27, and that he was entitled to 
recover the whole of the arrears of the annuity, 
Lewis V. Punconihe. 29 Beav. 175 ; 30 L. J., 
Ch. 732 ; 7 Jur. (N.S.) 695 ; 3 L. T. 867 ; 9 
W. E. 446. 

Annuity not barred, where Trust to pay.] 

—See Ward v. Arch, col. 275 ; and Tlumjdmi 
v. Bowyer, col. 289, 

Annuity charged upon Land barred after 

Twelve Years, notwithstanding Trust.] — See 
Hiifjhes V. Coles, col. 273. 

— In Favour of Hortgagor,] — A mortgagor 
of real estate made by way of a conveyance to a 
trustee, upon trust to sell at discretion and out of 
the proceeds of sale to pay the mortgage debt, 
and to pay the surplus moneys to the mortgagor, 
does not constitute an exprcvss trust in favour of 
the mortgagor within 3 k 4 Will. 4. c. 27, s. 25. 
LoGhhKf T. Parher, 42 L. L, Ch. 257 : L. E. 8 
Ch. 30; 27 L. T. 635; 21 \\\ K. 113. 8. l\, 
Sands to Thompson, In re. 52 L, J.. Ch. 406 ; 22 
Ch. D. 614 ; 48 L. T. 210 31 W, E. 397. 

The mortgagor’s right to redeem under such a 
mortgage is barred by twenty years’ possession 
by the mortgagee without any acknowledgment 
of the mortgagor’s title. Ih. 

Statute does not affect Covenant to pay 

in Mortgage, so long as a Trust to sell and pay 
Debt subsists.]-^Bee Bennett v. Cooper, col, 281. 

Interest on Mortgage not limited to Six 

Years, where Term created to secure.] — Sec 
Shaw V. lohmonpSph 326 : and 8mm y" Booth, 
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• Ho fiduciary Eelation between Mort- Insoh'ent Debtors’ Act, omitt 

g'agee of deceased Tenant for Xdfe in Posses- from liis schedule. 3n 1831 he been 
sion and Remainderman.] — Bee JHehniO/n v. and his assignee in bankruptcy took 
IJ2milh col. 32-1. ' of f’cc estate from the trustee, in 

FBeo, in the case of other trusts between mort- creditors uiuier tlie baiikruptcy 
gagors and. mortgagees, B, II, 9, post (col, 20U).] thereby became vested in him iifu 
^ O » » r V declared by the wil 

Trust in Marriage Settlement for raising of which belonged to dm credit o 

Sum for Issue.] — Bv settlement of 178G, lands insolvency.^ and that on a ]>|1I iicm 
were conveyed to trustees, upon trust to raise assignee in insolvency in 18;j,i. die st, 
SOOL for the issue of the marriage, and subject no defence to tlie reemeii ot trie 


the lands to B., in consideration of a sum of 
money paid to the hushaiid, and a bond for 
5007. given by B. to the trustees ; and it was 
declarWl that B. should not he liable to be sued 
for the 500L until the trust vested in the trustees, 
relative to the 500/., should be executed or spent, 
pursuant to the settlement of 178(>, without 
ejecting or in any way charging or incunibGring 
the lands in the hands of B., his heirs or assigns, 
or until the hiisbandor his heirs should otherwise 
discharge and exonerate the lands from the said 
sum of 500/. There was issue of the marriage one 
child only, a daughter, who married J. B., and 
died, and* J. B. became entitled to the 500/. The 
Trustees entered judgment on the bond against 
B., and in 1812 assigned it to J. B. No })art of 
the principal or interest of the 500/. had been 
paid, or acknowledgment given, since 1812 
Held, that the demand of j. B, to tire 500/. was 
not barred by the Statute of Limitations ; that 
the assignment of the judgment in 1812 to J. B. 
being a transaction to which the trustee and 
liimself alone were parties merely substituted 
him in the place of the trustee, ancl did not dis- 
charge the estate fi'om the original trust or vary 
the rights of the parties to the 500/. ; and that 
the trust created by the settlement of 178<), foi* 
raising tlie 500/,, was an express trust, and within 
the 25th section of the 8 I 'Will. 4, c. 27. 

Jilair V. JSwjCrnt^ 3 Jo. &; Lat. 659 ; 9 Ir. Eq. K 
400. 

Under a marriage settlement, a term was vested 
in trustees for raising 10,000/. for the younger 
children of the marriage, aiul, subject thereto, the 
estates were limited to the first and other sons in 
tail male. Much more than six years after tlie 
10,000/. ought to have been raised and jiaid, the 
younger children filed a bill to have that sum 
raised: — Held, that the relation of trustee and 
cestui (pie trust existed between the jiarties ; 
and, therefore, the Btatute of Limitations, which 
enacts that money to bo raised out of land shall 
not be recoverable but within twenty years next 
after a right to receive the same shall have 
accrued to some person capable of giving a receipt 
for the same,, dill not apply. Young v. Wafvp- 
]m.ph (Xtnv/), IS Birn, 201 : 6 Jur. Gath Affirmed. 
i5L. J., Oh. 63; 10 Jur. 1. 

Where, in a resettlement of a family estate in 
ltS20, and in a subsequent family arrangement of 
1851, two previously created terms for 1,000 mid 
500 years were treated .and acknowledged as sub- 
sisting, but between the two dates no m teres 1 1 law could not set up the sfamo: 
had been paid upon them : — ' “ ' ' 

Btatuteof Limitations did, not operate, and the by the person whose esiate^ bad desevnded to 
sums secured 'by them were ortlcred to Ije raised,' him. Bntth^hti nk w GotMltrin (L. B, 5 Bq, 515) 
JMWtim V. Jiwvi L, B. 2 Bci.^97 ; -14' L; t, 320 ; applied. In UHitmi v. lawteimm, 57 

‘ 14 W. B.' 575. ‘ » . ' ■ . L. 364 ; 52 J . lb 20. 

> — Oeaveyafice by Trustee' to Assignee in Ohatge on esprusH a 

s Bankruptcy. ]«vA cestiiy^que estate charge upon kind is as much saved from the 

’'undef a will \vas disctogedih4|25,%imtler'-th^ j- operation of the 3 & 4 Will4^c* 27, m an express 


Conveyance for Value within s. 25,]—- 

To prove a conveyance for value within s. 25, the 
ilefendant, who was the eldest son oi H., olfered 
in evidence, as proof of a Lost deed, a ineinuvial 
in the registry of deerU otfieo of a. deed, t<"3 ■wiiich 
H., A.. JL anil (1. were parties, whereby 11. emi- 
veyed the lands to IM.and tb upon eertain tiusts, 
which were not, liowever, disclosed l>y the 
memorial. It was also proved titat in the same 
year in whidi the deed bore date a marriage was 
solemnised between M. iind A.: and that H., 
until his death in 1862, and tlamcfTorward the 
defendant, had been continuously in pctssession 
and in rix'eipt of the rent for ilu'ir own use and 
benefit: — Held, tliat it might he inferred that 
the lost deed was a sett lement executed on the 
marriage of H. and A., uudi.T wliieh H. to(»k a 
life estate, and the dd’endant aii estate in re- 
mainder, and that under it 1 lie defendant was ,a 
purchaser for value. 75. 

Held, also, that the statute began to run in tin,; 
defendant’s favour from thotimeof the cxeeidion 
of the deed. Id. 


Heir-at-Law of Trustee—Meading/j— A 

cestui (pie trusT under a will brotuHit an aetiun 
against the administratrix and the heir-at-law of 
the sole trustee, whci ha«{ di^-d intestate, to make, 
his estate liable for the which bad ai’enied to 
the trust estate owing ton breach of trust com- 
mitted by him. d’he Statute of Liinitaidons was 
not phwk'd, and at the trial an acouunt was 
directed on tin* footing iJ the liability of the 
heir ; he rtdsi.'d the defence* of tiu* stainte on the 
flirt iier eousidcration : — Held, that the statute 
should have been pleaded, ami that the Inar-at- 

c in answer to a 
Held, that the j claim arising out of a breaeh <?f trust i*ommittt'd. 




193 


194 


LIMITATIONS (STATUTES 0-E)—Particulm- Persons. 


trust of the laud itself. Buppoicph y. Gopp. (J 
H. L. Cas. 907 ; 4' Jur. (N.S.) 1245 ; 6 W. E. 
699. Bee also Att.-Gea, t. Ban,^, 18 AV, K. 

Ihit ispe 37 k 38 A^ict. c. 57, s. 10. 

Charge not barred by Hon-payment by 

Trustees to Life Tenant.] — Bee MGJarthy v. 
Baunt. eui. 27S. 

Trustees of Pension Fund.] — A fund ivas 

established at Borabay by the covenanted, ci\il 
servants of the East India Ooni}>any serving in 
that presidency, for granting pensions and annui- 
ties to members, their widows and childj-eu. By 
the oi’igh lal ailicles certain persons were a])pointed 
managers, and they were declared to be the 
trustees of the fund,” and the p.roperty was vested 
ill them: — Hold, that they were not mere trustees 
for the association, hut trustees properly so called, 
and that the members of the fund were tlie 
benetlciaries, so that the defence of the Statute 
of liimitations could not be set up against a 
claimant on the fund, merely on account of 
lapse of time. Bdwupds v. Wardsn^ 45 L. J., 
Ch. 713 ; 1 App. Cas, 281 ; 35 L. T. 174—H, L. 
(.E.) Beversing 22 AY. E. 669. 

Debt from Solicitor to Client.]— After a 

dissolution of partnership, by -which the con- 
tinuing partner covenanted to pay the debts and 
to pay the .retiring partner a sum e(iual to half 
the next half-year’s proiits : — Held, that iion- 
pa^nnent of a debt by the continuing partner 
during the half-year could not be set up against 
the retiring partner as an answer to the Statute 
of Linaitations. Watwn v. Woodman, 45 L. J., 
Ch. 57 ; L. E, 20 Eep 721 ; 24 AY. E. 47. 

Held, also, that though the debt was from 
solicitors to a client in respect of moneys received, 
there was no express trust to exclude the opera- 
tion of the statutes. Ib, 

Statute not a bar to Claim by Mort- 
gagee against bis Solicitor for Balance of 
Proceeds of Sale.] — Bee Bell^ In re, Lake v. Bril, 
coi. 205. 

Statute not a bar to Claim by Client 

against Administrator of Solicitor- Agent for 
Sum improperly invested. ] — Bee Poiver y. Power, 
col. 206. 

Where Laches, Lapse of Time material.] — 

A. devised his real estate to B. charged with tlie 
payment of 10,000/. each to Iv. ami his neplun.v 
C. K. ha,d no nephew C., but had a grand- 
nephew called C., who was unknown to A. A. 
died in 1831, and in 1832 C. claimed the legacy 
f]‘om B,, who I'efnsed to pay it on the ground 
that C. was not the legatee intended. C. did not 
again claim. B.’s heir (on whom the estate 
descended) by his will create I an express trust 
“ for the payment of all charges or claims then 
existing ”\)n the estate, and died before 1851. 
In 1869 the personal representative of C. 
(although previously for years in po.ssession of 
the previous correspondence about the legacy) 
claimed the 10,000/. from the person then in 
possession of the lauds charged, subject to the 
last-men t ion (;d trusts ; — Held, that the claim 
was barred by la}>se of time and C.’s knowledge 
or means of knowledge of his rights, notwith- 
standing the express trust. (JareijY, Cntbheri, 
IE R. 7 Eq, 542 ; 22 AY. R. 249, Affirmed iii 
H, L., Ir. H. 9 Eq. 380. 

tOL. Ji. 


The doctrine that where there is an express 
trust lapse of time is not material does not apiply 
where there has been gross laches on the pirrt 
of the cestui qua trust. Brujht v. Lryvrton, 2 
Be G. F. k J. 606 ; 8 AY. E. 678. 

The Statute of Limitations does not ai)ply to 
an express trust for a legacy, yet whei’c the 
beneficiary or his re]'jresentative has allowed a 
very long time to elapse without attenqiting to 
enforce the trust, .equity will, when enforcing it, 
apply as to interest on the legacy, the pi'inciple 
of the statute. Tkonqjson v. Bashcood, 2 Apj>. 
Oas,’ 215.- 

A will, in 1807, began thus: I appoint my 
after-named executor. Charles E., my youngest 
brother, to be trustee for the following legacies.” 
Several were then named, and the will went on, 
“cousklering that money will be more essential 
to 1113^ dear brother, Samuel E., than a distant 
possession of land, I bequeath to Samuel E. 
during his natural life the interest of 3,090/.. and 
after his death to his eldest son, James E., hy his 
last wife, Margaret J,, or M., or E., till he attains 
twenty-one, and then to obtain the principal. I 
order that my youngest brother Charles E. shall 
be liable to ail my lawful debts of evei’y descrip- 
tion, ami pay them as soon as he can, and also 
pay my legacies wlien regularly due, and all 
expenses ; and to enable him to do all this, 1 
Oequcarli unconditionally to him all my estates 
ami lande<l property, with all emoluments be- 
longing to them, in the counCv of Armagh, I 
also bequeath to him, the said Charles, all 1113^ 
estates, <kc., with all their emoluments, in the 
county of Louth, or elsewhere”: — Held, that the 
will constituted an express trust, so as to prevent 
the statute applying to it. Ih. 

But, there having been no proceedings taken 
until 1872 with the direct purpose of enforcing- 
payment of the legacy (though othei* proceedings 
connected with the will had been going on), and 
tlie estates having passed into the hands of the 
repmsentatives of the original trustee, the interest 
on the logac}’ directed to be calculated only 
from six years before tiling the bill. Ib, 

Though the rule as to limitation by time dues 
not apph' in the case of express trusts, 3mt, as to 
them, in ecpiit^y the general rule is that stale 
demands are not to be encouraged. M'Bomel v. 
White, 11 H. L. Cas. 271. 

Cestui que Trust’s Eepresentatives suing 

Trustee’s — Belay in proceeding with Action.] — 
See Blch'nmni v. Holland, col. 32. See ahw as 
to la]>se of time affecting express trusts, under 
AYaivee and Acquiescence. 

Hot expressed by any Deed.] — Express 

trusts within s. 25 are not confued to trusts 
expressed b}’- deed, but cover , a case whore 
property wholly belonging to oiie party is put 
in the hands of another for the owner’s benefit. 
Banner v. Berrldge, 50 L. J., Ch. 630 ; 18 Ch. B. 
254 ; 44 L. T. 680 ; 29 AY. E. 844 ; 4 Asp., M. C. 
420. 

Bemble, 3 & 4 AYill. 4, c. 27, s. 25, is by the 
eiiect of the Judicature Act applicable to personal 
propert3^ as -well as to land. Ib, 

Possessory Lair of Jamaica — ^Aetual, not 

constructive, Trusts.]— See Bedford v. Wade, 
col. 152, 

' -- — Tfust^e de son' tort]— AYitli respect to 
the operation of the' Statute of Limitations upon 

■ - ‘ , 7 



eases of trusts iu equity, the distiuction is, if the 
trust be constituted by act of the parties,^ the 
possession of the trustee is the possession of the 
cestui que trust, and no length of such possession 
will bar. If a party is to be constituted a trustee 
by the decree of a court of equity, founded on 
fraud or the like, his possession is adverse, and 
the Statute of Limitations will run from the 
time that the circumstances of the fraud were 
discovered. Ifarenden v. Aiinesley^ 2 Sell. & Lef. 

9 R. B. 119. 

'Where a trust is created by the act of parties, 
no time is a bar to relief ; but where there is no 
trust, except such as is created by a deci-ee of the 
court, on setting aside the transaction, time runs 
from the discovery of circumstances which con- 
stitute the right of relief. Clanncarde (^Marquh') 
V. Jlentumj^ 30 Beav. 17;*); 80 T^i. J., Ob. 8G5 ; 
7 Jiir. (N.'s.) 1118; 5 X^. T. 168 ; 9 B. 
912. 

A trustee de son tort is an express trustee, and 
the lapse of more than twenty years does not bar 
a cestui que trust of a fund wdiich has been mis- 
applied of his remedy against such a trustee. 
Life AsMw'udUm of Sc kUnul v. SkldaXU Cooper v. 
Greene. 8 De G.F. & J. 58 : 7 Our. (N.s.) -7S5 ; 
4L. T.'Bll; 9W. R. 541. 

A trustee of real estate devised his real estate 
to T., subject to the payment of a legacy, so that 
the trust estate did not pay. T. however acted 
as trustee : — Held, tliat she might be deemed a 


his nephew. Aihninisrration de boms iioii was 
granted in 1822 to the survivin.g executor 
estate, and subsequently to anoilier person in 
1826, when the remaining trust fun 1 1 was mixed 
up witli such administrator's personal estatt\ and 
applied in the purchase of real estate. A bill 
was filed by a jcrsoii claiming i>art <u‘ the legacy 
under the original testatoi-'s will, f'harging a 
breach of trust by tlie surviving executtir, ami 
that his real and personal esiato was htdole to 
make good the amount: — Hel<l, that the real 
estate could not }>e charged with tlie legricy ; 
that there was an implied trust ereatial ])y the 
will, but ilic riglit of the elaimanis having 
accrued more than twenty years sinci', liie.ir 
claim was barred by the Statute of Limiiations. 
Ife?i{Lr.s’on v. ACS nr. 28 L. J., Ch. 918. 

A rule That trusts are not witliin the Statute 
of Limitations applies only as ]>etwet‘n trustee 
and cestui qiie trust, and will not ho]<l where a 
claim is made after a. gn^at length of litne against 
a trustee by implication of law, more especially 
where such implication is to be raisc<l upoii a 
doubtful equity, Toicnrond v. Townrend 1 Lox 
28 ; 1 Bro. 0. C. 551. 

Sernble, the Statute of Limitations is no bar 
to a })ronf against the estat,e efi' a tru-itee by 
implication. Gioverr. JL‘ parte. Sea her. In re. 
8 Mont, k Ayr. 172 ; 2 Deac. 207 ; 6 L. J.. Bk. 19. 

A court of equity will not, after a great lapse 
of time (as of * more than tw(‘iily years), and 
where no actual fraud is proved, entei* Into 
inquiries for the purpose of rai-^ing an inqdied. 
.trust against a defendant, alrlH'uigb the same 
I lapse of time would be no bar to a eJaim foinide<l 
Uipon an ex|'>ross trust. PtO'fhal. y. (htrdner. 

; 1 Hare, 594 ; li L. d., Ch. 818 ; 6 .Lir. 795. 

I A trust in]])lied from imindatory words in ji 
I will : — Held, to be barr’C'd by adverse possession, 
i Klntjrton V. Lorton^ 2 idog. 166. 

I A. devises K. Isulge ami other real estates to 
trustees in aid of his piusonal esiate: atid after 
[said trusts arc fulfilled, to convey to B, in fee; 
j and by a codicil rf^conunended 11. if he eho'^o to 

keep the‘ hoU'^e and deuK'^ne at M . tlial he 

should tvithin t welve moiitlis malce over K. Lodge 
to the plaintifi:. A. died in 1797. fhe trustees 
di<l not sell any part of tlie real i>tate. n<)r was 
it tjecessary to re>orr to it. il eidtuvd on the 

real estate, and resided at M. , and die<l seised 

in 1799, having devised K. Lodge to the defein 
daut. wdio entered and <M)ntinueii seiscil from 
thence to the filing <if the ]>ill in 182S. Oii a 
bill tiled in 1828 ; — Held, tJiat llu* wof-ds of the 
codicil were mandatory, but. that a- thew only 
raised an jmpli('<l trust, the pla.ijitiiT was b.arred 
by adverse possessstm since 1 799. ./ h. 

Persons in' *wroagful PosseBsioa— Purchasers 
not barred, where Trustee is,]— A renewable 
leasehold for lives was v<'steil in A. in trust for 
B,, for life, with remaimhu’s in tin* e^veuis that, 
i happened to C, and fits heirs. Aftm^wards. on 
the imnaiage of B., ti .setidement was tnade (on 
the ' construction of whitfii it was doubtful 
wdKd'her the. lt;asehold 'passt^-tl) on B. for life, 

• remajiicler to the sons of tltat’ tnarriage in tall, 
under pvhich I). woulil bo entitled,. • The lease 
being still subsisting in A., B. tonka, renewal m 
Ills own name, without notieitig tint trust ; and, 
'■after the .death of B., l>. e:ut.erod au,d took a 
. Tcncw'al in his own name, -and the ■proper.t.y.cmt'^. 
, to 1)e qiijojed, by him and those c'laimi'ng 

under him for a time much - boyoiid the pitrloti of 
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limitation, and more than twenty years before j W., a younger son of A. for life, remainder to 
the commencement of a suit by tiiose claiming W.’s first and other sons in tail male, thereby, in 
under G. 13., on his marriage, assigiied the effect, treating the previous deed as cancelled, 
leasehold to the trustees of iiis marriage settle- A. died in 1808, when W. entered into possession 
nient, and it was enjVwed accordingly until the of estate K., and either he or the appellant J., 
filing' of the bill Tiie transactions relating to bis eldest son, had remained in possession ever 
the deed, on the construction of which tJie since. In 1811 the mortgage was pait I oif by B., 
donbts^ arose, took place sixty-two ycai's before and the legal fee in estate K. was conveyed to 
file filing of the bill, which was not filed till him. In, 1815 W. married, ipmn which occasion 
after all the persons who could have ex].)lained estate K. was made the subject of settlement, 
those transactions were dead. There was much In 1837 B. died, leaving the respondent, J. B., 
ground for believing that the pai'ties had intended his eldest son, his heir-at-law and in tail. In 
the deed, to include the leasehold : — '.Flehl, firstly, 184-1 J. B. claimed estate K. under the deed of 
that assuming the ))Ossession of D„ anti those February, 1S07, and brought his ejectment against 
claiming under him, to have been oi'iginally J., but failed, the judge who tried the case being 
wrongful, he am.! they were not express trustees of opinion, and so directing the jury, that the 
within the 25th section of the Statute of Liniita- plaintiff was barred by the Statute "of Limita- 
tions, and might set u]) the statute as a bar. tions and the twenty years’ possession of the 
Secondly, that even if there had been an express j defendant. J. B. then brought hivS suit in equity 
trust, those claiming under the settlement, by I), to obtain possession of estate K., and that the 
could, as purchasers, set up the statute. I reconve\mnce of the legal fee in 1811 might be 

Y. Fi'trif, 1 Drew. 371. j declared to have been obtained Iw B. as a trustee 

« ^ , i foi’ tlie parties claiming under the deed of 

Separate TTse of Mamed mman.j-A fathei^ j February, 1807 r-Held (agreeing «-itli the court 


on tho marriage ot his son, conveys an equity ot below tlmt the deed of Fcbrua,rv 1807. should be 
re.!eiiiptmn on trust for the sopaiute use ot son’s treated as a deed for value, and that ot .Xmie, 
wife. B .0 attcrwai-ds purchases the outstanding igo7, as not for value), that the fee acquired 
mortgage, brings an ejectment, and goes into „nder the Statute of Limitations did not cro.'ite 
possession as mortgagee, bon, having separated any bar in this case, for that the possession of 
Ti’om his wife, enters, after the death of his bis son was to be treated exactly in the 

tather, It's heir-at-law, and twenty years game way as if he had obtained the legal fee bv 


<3lapse : — Held, he cannot set up the Statute of 
Limitations a,.gainst his wife's separate estate. 
Bootli V. Piivsey^ 1 Ir. Eq. II. 43. 

In 1832 M., by will, appointed his daughter 
and her husband, the defendant, his residuary 


conveyance, in which case the trusts of the deed 
of Februaiy, 1807, wmulcl have attached. Scott v. 
Scotty IS Jur, 755. 

Fund given by Deed and Will to pay Bond 


legatees, and named them respectively his execu- ^i^en called on— 2Io Trust created.]— A bond 
trix and executor. In 1837, by a codicil, M. executed in favour of the Bank of England 
bequeathed to hei; 2,0001 tor her sole use and by b. in 1813. In 1823, B. made a voluntary 
benefit. M. died in 1841. Tlie defendant paid settlement of his property, giving ccidain funds 
all M.’s debts and legacies, except this legacy of to trustees in trust to pa/thereoiit the principal 
2,0001 The legatee died in 1866, indebted to the interest due on the bond when and as B. 
plaintilf for money lent upoJi the credit of lier j^hould be required to pay the same. B. died in 
■separate estate. The plaintifi: obtained adinmis- ] S2S, and the trust funds subsequently became 
tration to her, and instituted this suit in 1867, theproi)erty of E. E., by her will made in 1860, 
praying a declaration that this will and codicil gj^y^ certain funds to trustees in trust to pay the 
created a valid trust (binding the defendant) of principal and interest due on the bond when, and 
this legacy for the sole and separate use of the the trustees of the deed of 1823 should be 
legatee, and to compel payment of the whole called on to pay the same, and subject thereto as 
2,0001, or at least ot so much as should be neccs- therein mentioned. The hank was unaware of 
sary to discharge the liabilities affecting her being entitled till 1870, and no claim was made 
separate estate Held, that a trust had been by them uiidci’ the bond Held, that tio trust 
■created fcir the separate use of the legatee, and for the bank was created bv the deed or will, 
that the plainriifs right^to enforce it was not fbat the only person who could call on the 
barred by the 40th section of the Statute of trustees to pay was B. ] the claim, therefore, 
Limitations. JIcirtford\\ Poicor.lr. 11,2 '204:; barred by the Statute of Limitations. 


16 W. IL 822. 

By the Trustee Act, 1888, s. 8, the datute 
.dudl rim (((jiuniit ti married 'woman entitled in 


was barred by the Statute of Limitations 
Ilenrujues v. Bensusan^ 20 W. K 350. 

Marriage Settlement— Sum secured hy Bond- 


'ponHe.sdon ion her separate nm, whether -with or Action hy Trustees.]— By a marriage settlement 
wltho'Ut a restraint mum antlcljmiwn. personal estate belonging to the lady was vested 

ill trustees for the husband for life, remainder to 
Trusts attaching to Fee acquired under the wife for life, remainder to the children of the 
•Statute.] — A., being the owner in fee of estate marriage,” with remainders over. .Part of the 
K. aiul''oi.her estates in Ireland, subject to a settled fund was a bond to secure a sum of money 
mortgage in fee, by a deed of February, 1807, lent by the lady to her intended husband, con- 
which upon the face of it was for valuable con- ditioned for repayment by him, with 5/. percent, 
isideration, purported to convey these estates to interest, in six months, if, he should be called 
trustees in fee, itpon trust for himself, for life, upon to, do so. .There -were no children of the' 
Tcmainder to bis eldest son, B. (then unmarried), marriage. 'Kei.ther, principal nor interest was 
for life, remainder to B/s first and other sons in ever paid -by the ■Im.sband, or by the wife, who 
tail male, &c. In June, 1807, A. and B., by deed, was bis executrix-: — Held, that after more than 
■winch on the face of it did not appear to be for twenty y’m's;':from. 'the date of the bond, the 
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Millfi Y. BorthtvhJi^ 35 L. J., Ch. Bl ; 11 Jur. 
(N.S.) 558 ; 12 L. T. 600 ; 13 W, B. 707, 

Eecital that Sum agreed to he settled had 

■been paid to Trustee — Covenant to pay future 
Sum — Settlor constituting himself Trustee.] — 
By a post-imptial settlement dated in 1814, made 
in pursuance of an ante-nuptial agreement, after 
reciting that the husband had agreed to settle 
IjOOOL in manner thereinafter mentioned, and to 
enter into the covenants thereinafter contained, 
and reciting that this sum had been paid to G., it 
v/as witnessed that G. covenanted with the 
settlor that he would hold that sum upon trust, 
witli the approbation of the settloi*. to invest it, 
in the joint names of the settlor and himself, 
either in the public funds or in government or 
real securities, and would hold the tnisfc funds 
and securities upon trust for the settlor and his 
wife during their respective lives, and after their 
death upon trust for the hen eh t of their children ; 
and the settlor covenanted that he 'would at the 
expiration of twelve months pay to G. anotlier 
sum of 1,0002., to be held by him upon the same 
trusts as the first sura. G. died in 1821, and the 
settlor having survived his wife, died in 1868. 
Neither of the sums was reallj^ paid to G., or 
invested in the joint names of G. and the settlor : 
— Held, first, that the settlor had constituted 
himself a trustee of the first sum, and that his 
estate was liable for his breach of trust in not 
seeing that it was invested, notwithstanding the 
Statute of Limitations. Stone v. Sto}ie, 39 L. J., Ch . 
196 ; L. B. 5 Ch. 74 ; 22 L. T. 182 ; 18 W. R. 225. 

Held, secondly, that as to the second sum, the 
settlor was in a position of a simple covenantor, 
and that the remedy of the claimants for his 
breach of the covenant was barred by the statute. 
Ih. 

By a marriage settlement, dated in 1828, A. 
covenanted to transfer a sura of stock belong- 
ing to him to trustees, upon trust to pay the 
dividends to himself for life, and then upon 
trusts for the benefit of the intended wife and 
the issue of the marriage. The stock was not 
transferred : — Held, that A. was not a trustee of 
it within the exception of the Statute of Limita- 
tions, but that it was a debt from him, and tluil, 
notwitiistaiiding his life interest, time began to 
run against this debt from the execution of the 
settlement. Sjnokernell v. Ilothnm, 1 Kay, G69 ; 
2 W. B. 638. 

Money due from Eeceiver. ] — A su m of money due 
from a receiver, whet her the amount bad been ascer- 
tained or not : — Held, so long as the recogninanee 
exists, to be a debt of recoi’fl. Seaqram v. Tnch, 
50 L. J., Ch. 572 ; 18 Ch. D. 296 ;‘44 L. T. 800 : 
29 W. B. 7S4. i 

The ^ecei^'er is a trustee of such money for the 
I'iersons entitled thereto, and cannot, as against 
them, avail himself of the Statute of Limitations, 
although his final accounts have been pas.scd, and 
the recognizances vacated. I Ik 

Charities*] — Charities are trusts, and are, as ^ 
such, within the opei'ation of s. 25 of 3 & 4 
Will. 4, c. 27. Magdalen iMUgf\ OMonl v. 
Att^Ge.n., 6 H. L, (ki 189',* 26 L. J., Ch* 626 ; 3 
Jar. 675. \ , 

Wliere the . attorney-general, having no inde- 1 
> |,>ende.ut rights of his own,; stands ohly in the 
'same situation as'those who are- entitled to the I 
bene'fit of a charitypifc they -■are lbarr<^d hy lapse j 
(rif ■ 


Testator devised lands io trustees, ami tlirdr 
heirs upon trust to grant and convey the same, to 
the use of J. W, for life, su]>jeci nevertheless to 
and charged with four annuities, to {jommence 
upon the cleath of X., three of whidi were t<{ be 
paid to three different eharilaiile insti tut inns, 
two of them being eorporatC3 bodiis, and tlie 
fourth to the })oor of a parish, and afrer tlie 
death of J. W., su})ject to the ammit ie-. to riie 
use of his first an<I otlier sons in tad; and he 
directed said several annuiries to Ite ])aid (not 
saying by Tvhoin) oji flic days titerein mentlrirual, 
and expressly charged liis estate with tlie same. 
X. dic<l nume than twenty years before liie 
filing of the bill to establish the charitalfle 
devises, and no payment or oIIku’ saT'thfa<*ii(m 
was ever made on behalf of the annuities, .Xo 
conveyance ha<l been exeentoti by tlie Irustee.s, 
j but J*. W. had, since tlie death of tlie te>tat<)r, 
been in possession of tlie estates, and he and his 
eldest son suffered a rce{>\ cry andi’csei tied than: 
— Held, that the right to recover the anrudties 
was not ]>arred by the 3 A 4 Vfiii. 4, c. 27, the 
trust for the charities being an express f»ne. 
within the meaning of tlie IMth sectam of tiiat 
act. Charitie.s are, ei|ually with other trusts, 
within the operation of die 3 A 4 Will. 4, 
c. 27. Com mhs'sionern of Chanfahh* Ihatafiona 
V. W-yhmmtH, 2 Jo. A Lat. 182 : 7 ir, Eq. It. 5,s(b 

An express trust to suppfu'r a eurau:* for a 
chapel out of the profits of eoitain premises is 
not barred liy the, statute as against the heir-at- 
law of one taking the premises with notice of 
the trust. Ait.-Gvn. v. JJarla, 18 W. R. 1132. 

Grant subject to Charge, not a Trust.] — 
Granting an estate to a man to hold, •'•subject 
to” a (fiiarge, does not make the grantee a 
ti'ustec, so as to prevent the bar the Slatutenf 
Limitations. JInghtm v. .KeUg, 2 (\m. A L. 223 ; 
3 Dr, A War. 482 ; 5 ir. E<j. 11. 286. 

Where, in execution of power, cestui qm.* trust: 
apjioints trustees to cemvey to use tif A., and 
charges estate with annuities : it is ti conveyaticc 
of the legal e, state to A. tmd not a tviii-t. so that 
length of time will run against annuiries if not 
demaiiiled, v. .Boapa, ‘J i\Iod, 30P. 

Failure of Consideration for Surrender of 
Copyhold — Surrenderee a Trustee,; — In con- 
sideration of a marriage intended ’bt be Imd 
lietwixt two copyholders, the man surrenders 
his copyhold to ihti use of hinK-iidf and bis 
Intended wife, aial tla‘ sni’vivnr ef them ; and 
the woman, in like manner, snrrendms her 
copyholtl to the like use. I'he man dies bidbre 
any marriage had ; the woman enters and * iijovs 
for thiity years : declmvd a trust, :md tlie 
I'o-surremior and aeciuoit rff profits d«‘Ci‘eed. 
Jlnmond v. Hickff, 1 Vern. 432, 

Company taking I««id iiiuler Statutory Powers 
— Neglect to pay Purchaee-money into Court— 
Trustee for true Owner, j— A eamd eompjui.’.q 
under tlm powers of. their nets, bn 4» p. ^ss^*ssion 
of common lamls in ISi2, under a contract with 
A,, whose title wus then doubt iVh hut did not 
})ay the pundiase-money into euuri a> they wen‘ 
bomal to d<'i in simli ea.«e ; Iw an award made 
in 1837 utider an inelcjs'tm^ acr, A. was first 
ascertaineii to bn the true owner, when he iruu- 
rncnced, proceedings for the pun4ia,s«-money 
Held, that ho was not barred by the lapse of 
time, the company smiHlIng in the eharacter of 
trustees for the true owhOT when ascertainab 
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was barred by the Statute of Limitations, over- 
ruled with costs, tfen/irr v. ApJiPnnau. lu Jiir. 
(K.S.) 465 : 10 ,L. T. 328. 


{Jiitor v. Croydon. Canal Co., 4 Y. k Coll. 405 ; 
13 L. J., Ch. 8;i ; S Jur. 277.' 

•Where a trustee admits that the trust-money 
has not been paid, but that it has remained for 
a length of time in his hands, qiuere, whether 
any length of time Vvill operate as a bar to the 
lawful claimant in a court of e([uity. Tb. 

Whether Trust of Purchase-money for Vendor 
is only Constructive.] — Qiuerc, whether from 
the relation existing between the vendor and 
purchaser of land, constituting the purchaser a 
trustee of the purciiase-moncy for the vendor, 
there arises any otlier than a constructive trust, 
as to which the relief in equity by analogy to 
the Statute of Limitations will be barred by 
long acquiescence. 7'off v. Stejdieumi. 7 Hare, 1, 
See S. C. on appeal, 1 be G. M. k G. 28 ; 21 L. J., 
Ch. 123 ; 15 Jur. 1187. 


Bonds vested in Trustees of Marriage Settle- 
ment-Trusts for hene-dt of CMldren-^Eiglit of 
Children to sue on Bonds, though Obligees 
barred.]—- In 1806 bonds for pay men r tu: money 
were given by B., with warrants of attorney to 
confess judgment. The coiniitioiis were, to iiay 
the prh:icip)al upon the death of B., with interest 
on the first bond from the day of its date, and 
i on the latter from the day tif the death of the 
, obligor. The obligees \vei'e T., a son of the 
obligor, and C., in whom the boinls were veste<i 
' as trustees of the marriage settlement of G-., 
upon trusts for the benefit of the children of the 
marriage. In 1807 the real estates of B. were 
I settled upon T., one of the obligees, subject to 
a term of 300 years for raising 5.000/., which 
was to be applied in satisf ying a debt, and the 
remain<ler was to go towards payment of 
“ judgment ami specialty <lebts then owing by 
B.” The obligor died in 1816, leaving his son 
T, his executor, who survived Ids co-trustee 0., 
and died in 1830. On the death of B., T. came 
into piossession of the estates. On a bill filed by 
the children of G-. against B. and his children, 
who were entitled to the estates subject to the 
term, and also against the owmers of the term, 
praying for an account, and pa3mient of the 
amount due on the bonds, and that the same 
might be decreed to be well charged on the 
lands inclutled in the term : — Held, that the 
bonds did not come within the desci'iptioii of 
“judgment and specialty debts now due and 
owing,” and therefore were not a charge upon 
the estate subject to the term, but that the 
children of G. vrerc entitled to be paid out of 
the general assets of the obligor, of which the 
money to be raised by the term formed part. 
Bnrrowefi ’v. Gorr. 6 H. L. Gas. 307 ; 4 Jur, 
(N.S.) 1245 ; 6 W. 11 693. 

Held, also, that the Statute of Limitations 
Tivas no bar to the right of tlie ccstuis que 
trustent, the children of G., to sue upon the 
bonds, although the obligees w'-cre barred, inas- 
much as B. was their trustee, and his was the 
hand to pay and the hand to receive. Ih, 

T. being the trustee of the bonds and tiie 
personal representative of B., the right of the 
cestui (pie trust did not accrue until the death 
of G. in 1846, and therefore the statute did not 
apply. Ih. 

Misapplication of Trust Fund by Tenant for 
Life — Claim against Tenant for Lifers Estate 
by Executor of Remainderman,]— By a marriage 
settlement made in 1821, stock belonging to the 
wife was assigned to B. and another, upon trust 
for the separate use of the' wife for life, with 


Person holding under Agreement to Pur- 
chase — Ro express Trust.]— See Doe d. Sttmioay 
V. jRcddq eol. 228. 

Borrowing Trust-money as such.]— In 1825 
A. borrowed from the executors in trust of a 
will a fund which was thercb,v bequeathed to 
them, in trust for himself for life, and then for 
other persons, and gave to them a promissory 
note for the repayment of this sum to them as 
“ executors in trust,” with lawful interest : — 
Held, that A. borrowed tlie fund and promised 
to repay it as trust-money, aiu'l therefore that 
lapse of time was no bar to the claim against 
him. for repavinent. S2)icker)udl v. Ilofluim. 1 
Kay, 669 ; 2 W. E. 638. 





8. Principal and Agent 


jS'OUUXAltl UU WktOtl/yLMXJ CfcO JUai. liSJ SJXCbi.J.U, ,1 . 1 < u ■ , H t 1 

for Devastavit -Tiusteea for Creditors,! - rice tl‘at jHiivun reu ly 

/fi/aU. I/i re; J/in-silen, In re ; iiud Oali\ In rf. ff>^^o. nilh<niinx.J,>ff. 10 L. .).. tli. 

eok51, S2. , L. 11. 12 Kq. H.(. , , , 

^(J lojiij: as nn agent is in ol the n^nl nl 

Acknowledgment by Executors, wbo are also laiJ(b the Btatiite of Limit at iuns k 4 Will. -L 
^Trustees of Eealty, not necessarily binding on tiot run against his employer; 

Bealty.]— Hee Y. col, ISl. it’ a porsun commences m receive reins as 

the agent for another, and all crwanls eDiitimies 

Agent continuing to reeeiye .Bents after to^receh^e Hiuih mi ts. witliout paying I laari over, 
Owner^s Beatb, !rrustee for Heir,]--*Hee Z^^eU hu rnust he presinncii to receive ns agent till the 
V* Kennedy^ col 204. ' contrary is sfiewn. Smith v, dt) L-. T, 

, :^hTitIe ^ to Share of Bands .barred by the 

^ , Statute/ as against yurebaser for Talue, not- Statute runs in favour of Agent eoatinuiag 
vsritbstanding 'executory trusty See Stemmf in Possession after Bankruptcy of Principal J 
V. Cmyngham^ •' -y , ■' ' — Sec MarhmUdi t. IZ(rdhmjhHm. col 227. 



Yearly Tenant paying Bent to Agent under 
Belief he is Owner’s Agent — Batifioation by 
Owner.] — See MeAuUffe t. Fitz.iimom, coi. 200. 


Entry into Possession of Brother’s Property 
on Ms Beatlx treated as Possession as Bailiff 
for Infant Heir.]-— See Pelloy v. Banco mhe, col. 
272. 


' : 9. MOBTOAftOR 'AK0 

See also post, B, Y. (col- 27S), and B, XI. 
--(col. 322). 

By..H7 &: B8' Yict.-:c..'57.,s.: 7' (ameiidiag 3 & 4 
Will. 4, c. 27, s. 28), « imrtgayor shaM not Fring 
an action t) reAeetn after twdm yearr from ''the.: 
mortgagees oHoA^iing possession '.Ar ■■'signing c? 
wrUten aeJi7iowledgmeni (f Me morigagoj^s '.title. 
By s, B (ame)idmg: % .4, a. 27, 40J, m 

action shall he broiight to ■recover any sum 
secured hy a mortgage^ hut within twelce years 
after the right to receive the name has accrued 
or after a part-payment (f principal or interest 
or an aehnowledgment. By s, 9 (amending 7 
Will. 4 A 1 c. 28 a mortgagee or person 

claiming under any mortgage may recocer the 
land within twelve years from the last payment 
of any part of the 'principal and intmust. though 
more than twelve years have elapsed since the 
right of action accrued. 

Possession not Adverse to Mortgagee at Pass- 
ing of < Act— Eoreclosnre Action— -Wlien Tioie 
runs against — ^Equity of Bedemption in Settle- 
ment.] — A mortgage was executed in 1802, and 
in ' 1'812, ; 'MortgagoiV ■ tipon , ■ his'- inid^'iage, 

settled the equity of redemption upon himself 
for life, remainder to trustees for a term of years 
to secure a jointure for his wife, and portioiis fon 
his younger children, remainder t(.) his first and 
other sons in tail. That settlem ent was never 
registered ; and the mortgagee shortly after its 
execution tiled a bill of foreclosure .against the 
mortgagor alone, and obtaine(l a decree of seques- 
tration against him. The mortgagee’s represen- 
tative revived the suit, and in September, 1880^ 
got a receiver appointed, who received the rents 
of part of the mortgaged lands. The mortgagor 
died in February, 183.8, and a bill of revivor was 
filed agaiiist his eldest son, as heir, who allowed 
a decree on sequestration to pass against him, an 
account to be taken iiiider that tlccree, and a 
final decree to be obtained without oppositiom 
A conditional order for an attachment was 
obtained against him for not bringing in the 
title-deeds, and he filed an affidavit stating the 
settlement. The mortgagee's rep]-esentative filed 
a supplemental bill against the widow and 
younger children in May, 1838, to carry tlie 
decree into execution : — Held, that the possession 
was not adverse to the mortgagee when the 
3 & i Will- 4, c. 27, passed; that the 15th 
section of that act, taken in connection with the 
subsequent act, 7 Will. 4 & 1 Yict. c. 28, s. 1, gave 
to the mortgagee the right , to file a bill of fore- 
closime, within five years from the passing of the 
first act. v. 5,Ir. Eq. il. 173; 3 

Br. & W^'ar, lOl ; 2 Con. k L. 138. 

-- , A bill of foreclosure is not a .suit for the 

action the sum of l.oOOL, arrears of iiiterestand the I recovery of- mone^"' charged on latxd, witlnn the 
costs of tlie ]>roceedings taken by her to realise her > 40th section of 'the act 3 &:i,4 Will. 4, c. 27 ; but 
security ; — Held, that there was a fiduciary rela- i is within the 24tli' section. Ih. 
tion between the parties, which precluded the per- -j The 24t-h section of - that act applies as well to 
sonal representative of ' ?. tvom relying on the i mortgagees of the legal estate, as to those of the 
Statute of Limitations, and that M. was entitled | equitable estate. [Ik' 


So, Father’s Possession of Infant Son’s 
Property.] — See Tinker v. EodwelL and JTohbs, 
In re, col. 251 ; and Thomas v. Thomas, col. 





A bill of foreclosure is not a suit in equity for Eetrospective Operation of Statute— Acknow- 
the recovery of the money chare^ed upon land, iedgment by Mortgagee in Transfer witliout 
,aitlioughitiriayleadtpthat,butitismefectasuit Privity of Mortgagor.]— in IHii;, a mortgagee, 
to obtain the equity of redemption, which is, in under a mortgage cnaatenl siane years before, 
the view of equity, an actual estate, Quasrc, entercdintopossessioiud themorigaged premiscB ; 
therefore, as to DearnumY, Wyoke (9 Sim. 570). and in 1827 he executed a transleL' t!i iiis uiort- 
Xb, * . -another. The tiun'^ierei? thci-eiipon 

The right to file a bill of foreclosure whether entered into possession, and in I82S eMemiied a 
the mortgage be legal or equitable falls within transfer of liis nioitgage to a second treonlicee, 
the 3 <Sc 4 Will, 4, a 27, s. 24, and the 7 Will. 4 who then, entered into p(|Sso<sioH. Th.e uun1- 
k 1 Viet, c. 28, and the time is governed by the gagor was 'not a ]>artY to cither transit.-!’, and iiad 

'an action, or, if not, from r he time tlic original mortgagee entered 
into possession, received any aekmnvietignienr in 
writing of his eqiiit}" of rod<einpt ion, in 
3 4 Will. 4, c. 27, was passed. In b'^Io. the 

re|:)resentati ve of ■ 'the unortgagen* ■■■ .'filed ' a.; ; bi \ I/' ;<fo:r: 
redemption against the rep resent at !\es <.f the 
secoi'.id _ tra'ns.feree, : — , Held,: that ■; , .'the ■ ' stati:ite', 
operated ; , retrospectively, by ; '■.■tafcing/Tro.m ' .'.the:.' 
mortgagor the benefit of the aekiiowledgment 
which had already been rmule of the in<»rtgage 
title in the transfers of 1827 ami 1828 ; and that 
suit (as to that estate) wa.s thereforri 
barrevd. Jhitchd-or v. Jfhldhion, G Hare, 75. 


legal riglit of the party to biin. , 
he have not the legal estate, by the right which 
im would have had if his estate had been a legal 
instead of an equitable one. Ih. 

Semble, an adjudication of a court of equity 
would save the right from being barred by the 
statute, and the coin*t would restrain the party 
from setting up the statute at law. Ib. 

Where an equity of redemption is put in settle- 
ment, though the tenant for life is the ])arty 
bound to pay the interest upon the mortgage, 
yet the mei'e laches of the mortgagee to demand the 
such interest from the tenant for life will not 
}.u'ejudice his claim against those in remainder. 

I hi 

D. mortgaged land in fee to J., subject to a 
proviso of cessor, upon payment of the money 
secured, upon a day more than .twenty j^ears 
before the passing of the 3 & 4 Will. 4, c. 27. 

Within twenty years before the passing of the the Act of Sei 

statute, I), aclaiowledgcd that the mortgage twenty-one yea 

money was unpaid. On ejectment by the heij* thougli i he moi 

of J,, within five years after tlie passing of the am I paid int ere; 

statute, the jury found that the mortgage money v. (roldlv, 2 Me 

was unpaid : — Held, that the ejectment was not 
barred by s. 2, .D.’s jmssession not being adverse Person clam 
£ at the time of passing the statute; and, there- — In 1821. N., 

P fore, the heir of J. had, by s. 15, five years from it to AV. In It- 

d that time to bring the action, though no proof years. In 18-j 

was given that he had been in pos.session, oi’ the mortgagee 

received rent or interest. Doe d. v. redemption co 

W'iIJiamft, G H. M. 816; 5 A. k 15. 291 ; 2 t'Crson under w 

H. &: W. 213 ; 5 L. J., K. B. 231. j that the plaint 

It was (ionbted whether ss. 2 & 3 of 3&4 Will. | mortgage withi 
4, c. 27, comprehended the case of a mortgagee • fore might brii 
so as to render it necessary for him to bring an after the mortg 
ejectment within twenty years from the day of expiration ot t 
<lefault made in the payment of the mortgage- lent to the m 
money. Ib. tiiup Littledale’s Act (7 Wiii. title in liiin ]>y 
4 *.‘c 1 Viet. c. 28), amended by Eeai Property Hadddey v. J/r 
Limitation Act, 1874, s. 9. " 434 ; 15 Jur. 1 

Fi'i{U(^i\ infra.. 

Before the Statute.] — ^Wlterc A. mortgaged his 6 (b B- H. 345. 
]>remi.ses in fee to B., with a proviso for mleiiip- An owner in 
tiou on payment of the mortgage money on a it for a term of 
given day ; but A. continued in possession until j occiipiekl for tv 
his death, after which 0., his son and heir, anti j of rent or a 
his widow, continued in possession until the | mortgagor s ritl 
death of the latter, when C. conveyed the i ]4ainti (l and af 
premises in fee to D., who levied a fine with i gave up ]>o.'-^scss 
proclamations, and entered into possession; on j representative i 
an ejectment being brougiit by E., the heir-at- ; executnr of the 
laAv of B.. the original mortgagee, and a special s bec.m Inqit alive 
verdict finding as a fact the nonpayment of thel C. afterwards 
mortgage debt on the -given day, without finding premises to thi‘ 
either an adverse pos.session by A. or his heir, or t.hat Hie defend 
that interest ha<l been paid txpon the mortgage- a mortgtige wit 
money 4y the aiort.gagor: — -HeM^ that though 'coiiscquently tl 
there had been a lapse of - thirty-seven years since not operate "l{> 
default m payment of tlW-principal, the 21 Jac. H. k C. 279 ; : 
1, c, 16, wqis no har to" thh ejectin'ent, andt 894 ; 8 L. T. 54 
seqiiently, that the mortgagee was not premded An undivided] 
'y til thereby. IMl v, Ikm ih Burbem,^ I k B. 340 ; 1875 conveyed i 
1. 5* & Aid. 687 ; ' 't' . into p(»asessiow 





■209 LIMITATIONS (STATUTES 0'¥)— Particular Persons 

profits thereof* In 18SG the purchaser mort- power ofsale* Alimi, Inre.JnJr/tr^i 
.gaged his estate in the property to a moiagagee, 11 Ch. D. 284 ; 40 h. T. 234 ; 27 W 
and in ^ISOO sold the equity of redemption to Pleld, also, that the devisees in tn 
the piaintili, wlio subsequently })aid oil: the inort- convey as owners in fee, ami th 
.gage: — .Field, in an action for partition of the gagors had no right to the surplu 
property against the owners of tlic other moiety chase-money. Ib, 
who had been by themselves and their predeces- 
sors in title in separave possession of the property Mortgagor’s Right to Redeem—' 

continuously, siiice ls75, for sixty years, that, as served as to "Whole hy Possession 
the equitable title of the phimtilf had^ been Redemption of a mortgage not bar: 
barred by s. 24 of the heal Property Limitation time, unless the mortgagee has 
Act, iS33, before he paid oil the mortgage, he years’ uninterrupted adverie poss< 
was not a person claiming under a mortgage of entire of the mortgaged premise.' 
land within the moaning of the Real Property redemption decreerf where mortj 
Limitation Act, 1837^ I lior nton France^ iyin years in possession of part only of t’ 
V’* w 2 Q- L. T. 38 ; premises, the mortgagor continuing 

‘ h” -r ■, of the remainder. Burke v, Zynob 

1 he imal Property Limitation Act, 1837, does 42I>. next case, 
not confer a new ri.g]it of entry on a mortgagee j xhe rule that prevailed prior to t 
when at the time of maldiig the mortgage some I Limitations (3 A: 4 Will. 4, c. 27), 1 
person is in possession of the mortgaged property of time barred the ricdit of’a mortir 
holding adversely to the mortgagor, and the to redeem the ^vhoIe,l)rovided he h 
btatuto of Limitations has already begun to rim of part (BukeBruw v, Bruye}\ Sc 
in his favour against the mortgagor. IK Ch. 55 ; Moseley, 183), has* been 

^ s. 28 of the statute. Accordingly? v 

Mortgagor's Eight to Reaeem, and to surplus gagee had been in undisturbed poss' 
.Proceeds on Sale, barred, notwithstanding Trust of' the land comprised in the i 
in Mortgage.] — A mortgage of real estate made upwards of twenty ^mars, the riglit 
by way of a conveyance to a trustee, upon trust gagor to redeem was licld to lie bi 
to sell at discretion and out of the proceeds of section, although he held posses 
:saie to iiay the mortgage debt, and to pay the remainder of the land. Fhwmiri 
suiqdus moneys to tlie mortgagor, does not con- l. J„ Ch. 486; 17 Ch. I). 104; 4 
stitute an express trust in favour of the mort- 29 Wi R. 627. 
gagoi- within 3&i ^7111. 4, c. 27, s. 25. See Make V. IWer, col 212. 

V. PurJie?-, 42 L. J., Ch. 257 ; L. B. 8 Cli. 30 ; 

J' Where Mortgagor under I 

Lndersuch a mortgage the only right of the c. ^ i A i ■ n. 

mortgagor is to redeem, and he\;annot tile a ^ statute of Limita. 

bill for a sale. The only right of the mortgagee 20^ saving the rig its ot i 

is to have the pvopertv sold, and he is not ‘liability such as absence beyond > 
■entitled to foreclose. Ik 'HnAv between a mortgagor an, 

The mortgago-L’’s right to redeem under such ^ t ? cr .5 

a mortgage is barred by twenty 3 'ears’ possession anc 

by the mortgagee without anv aclaiowicdgmcnt i i x t • 4 ■ 

■of the mortgmgm-'s title. Ik ’ „ b^depbe Beal Property Limitatr 

Where tvventy veam have elapsed from entiw the twelve years bar toaredempti 
by a mort, gagoi and there has been no stibse"- P® 'P? 

■quent acknowledgment, the mortgagors right, of wiit on q 

itdemption becomes extinct, n infer the slatute "p to be extended by n 

of Limitatioirs (3 & 4 Will 4, c. 27, ss. 28. 34) ; 'h«‘^b>py of T 1 

nnd if in such a case the mortgage deed contained ‘ ’ 

a power of sale with a trust of surplus proceeds ‘ 

for the mortgagor and his representati-ves, and 

that ] lower of sale has not been exercised within Statute^ runs in favour of Morts 
'the twenty yea.rs .from entry by the mortgagee, session without accounting; but^ 
the trust of surplus proceeds becomes e<,]ually also Purchaser of Life Estate i 
■extinct, and cannot be enforced with respect to Redemption,] If the mortgagee 
■sui'plus proceeds resulting from !i subsequent possession in his character of mor 
sale. Ckapmau v. 41 L. T. 22 ; 27 W. R. virtue of his mortgage title alone, 


Mortgagee in Possession Twenty Years — Good j 
‘Title to Sell — Mortgagor no Right to Surplus.] 
— A security for money lent was made in the 
forni of a conveyance to the lender on trust to 
sell. He entered into jiossession and remained 
in posses.siori for more than twenty years. .His 
'devisees in trust agreed to sell the mortgaged 
estate for a sum exceeding the amount then due 
for prineijial, interest and costs, and conveyed 
it to the purchaser by a deed in which the trust 
■for sale was recited : — .Held, that such a security 
is simply a mortgage : also that a mortgagee who 
-has been in possession for more than twenty 
;ycars may make a title and convey under his 



g Q-p)—F articular Persons, 

But tlio rule does not apply to tlie case ol: 
mortgagor and mortgagee. Ih. 

Length of time may bai- in eqmiy^: twemy 
years’ possession bai's au equity (sf reoeniptHUi,, 
but no time can cover a fraud. Pn-lirrlnij \\ 
Stumfoi'd (Xe;v7), 2 Ves. J. 2*'^0 4 Ib’o. C . ( — 4. 

See Aldersoji v. T17//Yc. col. 231. 

Eemamderman.] — A remrite reniainder- 

man of an equity of rcdeinplion. hling a os II. fO' 
redeem immediately after his title Yesre<i in 
possession Held, not too late to set asid-- a 
title fouridcil on a decree made upwiirtL o. 
twenty years, which was fi-aiuliiUait aud_ void 
Qcrnhwt him. and the other persons (framing 


equity of redemption, he must look to the title 
of his vendor, and the validity, of the convey- : 
ance be takes ; and if the qonveyance be such 
as gives him only the estate of a tenant for life, , 
he is bound, Viaving united in himself the cha- 
racters of a mortgagor and mortgagee, to keep 
down the interest of the mortgage for the beneht 
of the person or persons entitled in remainder, 
and time will not run against the remaindermen 
during the continuance of the estate for life. 

A mortgagee in possession for six yeais, 
without acknowledgment of the niortgag()r s 
title, purchased the interest of the tenant foi 
life of the equity of redemption, and continued 
in possession for twenty years longer :---Heid, 
that such possession was not adverse during the 
existence of the life estate so purchased, and , , 

that the statute B &'4 Will. 4, c. 27, s. 28, was not | is. m eqmtj 
therefore a bar to any suit for mlemption by . tions at at 
the remainderman or reversioner. Jlyde j 
PaUaway, 2 Id are, 528. . - ^ ^ 

Baron and feme, seised in fee ni right ot the I 
ferae, mortgage by tine, and afterwards convey 
the equity of redemption, by lease and release, to 
the mortgagee ; the mortgagee remains in pos- 
session as ^complete owner for more than twenty 
years, during the life of the husband, tenant by 
the curtesy, from whom he had his conveyance ; 
the heir of the wife is not barred of his equity 
of redemption by lapse of time. Corhett w 
Barler, 8 Anstr. 755 ; 4 id. B. 856. Keversing 

1 Anstr. 138. ■ vi: . 4 : 

Where a mortgagee is also tenant tor^ lire 01 
the mortgaged estate, the Statute of Limitations 
does not begin to run against the mortgage 
title until his death ; .-.-uu: ''ll' 


or entitle the remaimlermiin to set aside Uie 
sale. When a mortgagor has been permitted to- 
continue in possession of part of the niortgageil 
premises, lie is entitled to a I'cdcijipt.ion (*f tiie 
entire, although the mortgagee upwards of 
twenty years in jx.issession of the reniainder ; 
but wiiere, by sale of part of the premi^es, the 
and dhe same rule applies mortgage has been paid oil, and 
wierc 'the rnortgagee is a tenant, in common recouveyod to the mortgagor, ae will not. alter 

with others, of the mortgaged estate. Wynne v. twenty .>n‘ars, bo f 

9 Tdi nir-i tbe mortgagor s title to Uiat pint o,r tlu pjornso-. 

\ d ’ }ds possession not being derived Irom the 

BUI to Sedeem— length of Time in Eauity.]— luortgage. , 1 ,.. 

Bill to redeem a mortiiage forty vears old, LovdK. The mortgagur is cousuiered 111 e<init> .is the 
declared ho would not relievo mortgages after o^ne'' '‘g'g- ‘g' ?;g 
twenty vear-s. the Statute of Limitations having hrancer ; tiie liuiitiitioii of .1 bdl to iidu.m l 
confiiiaf an entry to that time, unless there be borrowed from the statute, an, ’ .I 

cireumstances of ineaiiacity. 117, «e v. £wer, reason can be assigned tor 3 

Vent 340 important provision in the act, naimi}, the 

" Biu'for a redemption ; plea of Statute of period from whic4i thi* advLa^we p()ssc,‘^sion ,4 m 
Limitations ailowcil, the .mortgagee having been begin to run as against um renmimienuau. ./ a, 

thirty Years in possession ; for length of time is 575. ^ ^ v 

aldiid of equitable liar in analogy to the Statute ; IE mortgagee enters in hieiimu ,) R-nan,. I<>i 
of Limitations. King, Ch., all,.we.l a demurrer , life of raoMgag.-d premise's, ivmamilermnn nrI 
ill such a ease, but Lunl Hardwieke thonglit it ^ be barreil ot equity of rclernption tdter t .u.iu} 
would be carrying it too far, as the case would | years from such entry. HnerKwn JioiJnu, 
then be out of court, but it was said in this casti 1 J Sim. S, 47L ^ 

that defendant should insist upon length of ! ni 1 4 Hj. ontcMMifl nbo p‘>S'‘VHSkni nt luiuL as 

time by Ids answer, arul not by plea. wb;y^/.s' v. j assignee of mortgages iheretu. and pnrc'ua-er 
3 Atk. 225. i f rom A., B.. 0. and l>., wno wc-rc temuns lor 

Defendant pleaded forty years’ possession, ; life of one-fomth each. A. died in hsUh and^ 
without a, ccount or admission of any debt, to a I B. in lH3b: tlie next remaimlm-men ‘j’** 

bill setting up an old mortgage, and stating an | share, s, who were tenanis theivot, iueu a 

account settled, and that/ owing to infancy, U>ili against the cU^visecs ol N. to redomu^ tue 
coverture, and other disabilities, plaintiffs could | premises :--Ik‘ld, that the }4aintins were wn Inn 
not p,roceed ; the plea was allowed. BleiiMt v. | the tei-ms of, and 
yd(oni(w, 2 'Ves. J. 669. 
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to limit the period of redemption is, in equity, i agreement between the parties had been that 
totally disregarde(l, as the pai-tics cannot, by any | the defendant should only hold the estate as a 
such clause, restrict the equity of redemption, security for the money which he paid, and should 
for it would be an oppression on the mortgagor, receive the rents in lieu of interest : — Held, that 
Goodman y. Grienm/i, 2 Ball k B. 278; 12 the lapse of time was no bar to relief, for that 
B. B. 82. . the right to redeem could not be lost in a shorter 

periofl than if the transaction had been in form a 
Acknowledgment by Mortgagee to Third Per- mortgage. D^mr/lan v. Cnltencdl, 4 De G. B. & J. 
son.] — Kedemption decreed against the heir of f ^ 

mortgagee and a purchaser with notice, upon Ideld, also, that the case was not to Ijo treated 
acknowledgment of the mortgage within twenty conditional sale, but that the defendant 

years before the bill, in transaction with other ; must account as a mortgagee in possession and 
persons, not with the heirs of the mortgagor, with rests, being allowed interest at 5k per cent. 
Ilamard v. Ilardij, 18 Yes. 455. ^ on the money he had advanced, and that he had 


possession of the estate shortly alter tiie date { for the benefit oi the issue, and paid t 
and execution of the mortgage deed, and had ! their attaining their respective ages ■ 
been in possession ever since : — Held, that the i one ; and if no issue, then the legacy 
court could not intend, from tliat statement, that | divided between M. and T. The will 
the mortgagee entered within the first five years | a clause empowering the executor to a 
after the date of the deed. JBalier \\ 14 t 470 /. to B. on approved security. ‘I 

Him. 42G ; 9 Jur. 98. * executor advanced 470/ to B, on a n: 

lands belonging to B.’s father, B. and 
Possession by Mortgagee after Mortgage joining in the mortgage. E. died in If 
Satisfied.] — Time no bar to lodemption in Cfjse of issue. B. died subsequently, within tv 
a mortgage, where no time is fixeil for redomp- before the presenting the petition^ for 
tion. unless twenty years after principal and mortgaged lands. The issue attained 
interest paid bv perception of rents and profits, of twenty-one within the same pt 
Fonwich V. lleed, 1 Mer. 1X4. interest had ever been paid on the ir 

Length of possession as a gi'ound for presuming to the presenting of the petition, a pei 
a release of the equity of i-edemption, depends on than forty years Held, that B.’s nit 
the nature of the possession, whether adverse or trust fund determined ' on the death 





foreclosure Action.] — A bill of foreclosure, 
being in fact a suit in equity, for the recovery of 
money, the plea of the statute ■ 3 & 4 Will. 4, c. 27, 
s. 40, held good. JJeanmn v. Wyelie^ 9 Sim. 
570 ; 9 L. J.‘ Ch. 76. 

Action for Becovery of Band.] — A fore- 
closure action is an action for the recovery of 
land, and is therefore not within s. 40 of 3 6c 4 Will. 
4, c. 27, but is within ss. 2 and 21, and conse- 
quently within the supplementary enactment of 
1 'Victl c. 28. Harlot'll v. AMerry^ 51 L. 4 ., 
Oh. H94 ; 19 Ch. D. 539 ; 46 L. T. 356 ; 30 W. 11. 
327—0. A. 

Case in which Mortgagee out of Possession not 
Barred.] — ^Where a mortgagee who harl not been 
in receipt of the i-ents and ])rofits of the mort- 
gaged premises for upwards of twenty years, nor 
receive<l such an acknowledgment as is required 
by the 3 6c 4 Will. 4, c. 27, nor had even known 
of his rights until informed thereof by a puisne 
creditoi'^ was brought before the coui’t by that 
creditor, by an amemlment made in 1837 to a 
supplemental bill filed in 1833, for the purpose of 
completing title to a purchaser, so as to have dis- 
tributed among the creditors of the estate certain 
funds whicii had becxi impounded to indemnify 
the purchaser against an outstanding and appa- 
rently unsatisfied charge, of which the mortgage 
formed a moiety : — Held, that the mortgagee s 
claim was not barred by the 3 & 4 Will. 4, c, 27. 
Mmyliy v. Stenu% 1 Dr, & Wal, 23G. 

Foreclosure Action — Presumption of Payment 
of Interests.]— Lands liable to a jointure of 
2,000/. [)er annum, payable to the wife of the 
testator, were devised by him to A. for life, with 
remainder to trustees for one thousand years, 
upon trust to raise money to pay the {lebts ami 
legacies of the testator, willi remainder to B. for 
life, with remainder to 0. for life, with remainder 
over ; the testator died in 1804 ; the jointress in 
180.5 advaiiced 8,500/. in payment of his debts, 
and took a mortgage to secure that sum from the 
triistc(3S of the one thousand years’ term ; in 1806 
she married B. On that occasion the jointure 
was settled to lier separate use, and the 8,500/. 
was settled on B. for life, and, if he survived the 
iutende<l w'ife, upon him absolutely. On the 
death of the testator, A. entered into j)Ossession 
of the lands, and died in 1807, without leaving 
issue male, G. h\ E., a third devisee for life, 
then entered into possession of the lands ; his 
wife, the jointress, died in 1828, and he died in 
1829. 0. then entered into possession, and, being 
entitled to the personal estate of the jointress, 
tiled a bill in 1843, praying a foreclosure of the 
mortgage. That bill stated that during the life 
of the jointress the rents of the lands had been 
insnffieieiit to pay the jointure. I'hore was not 
any evidence of any payment of interest iq>ori 
the mortgage up to the filing of the bill : — Held, 


Sale by Mortgagor of some of Mortgaged 
lands — ^Whole Interest paid out of Unsold 
Lauds.] — Where there is a mortgage over several 
denomfnatimis of land, and the moilgagor sul)- 
sC'^uently sells some of the denominations to a 
purchaser, for valuable eonsiderati<')n, without 
the coiLCurreuce of the mortgagee, and the 
interest due under the mortgage is regularly 
paid out of the remaining 8vejiomina.tions, the 
lands sold are not discharged from tin} moiigage, 
although no proceedings have been Taken against 
them within twenty years (3 6c 4 Will. 4. e. 27, 
and 7 Will. 4 6: 1 Viet. c. 28). Mttithrmj, In n\ 
9 Ir. Ch. li. 94. 





Mortgage hy Husband to Wife’s Trustee — 
Nonpayment of Interest — Mortgage not 
barred.] — Where a married woman was under a 
will entitled for life for her separate use to the 
income of a sum of moitej which the trustee of 
the will had lent, to the husband on the security 
of a mortgage, and the husband an<l wife haii 
lived together in amity for a period of more tJian 
twenty years after the date of the niortgagCy 
during which time the husband hud never paid 
any interest on the tnortgage debt, or given 
any written acknowledgment of tlie luoitgage 
to the mortgagee-trustee for the wife:— lickL 
that the husband retained the interest ;rs a 
gift from the wife ; that it ^vas the same hand to. 
pay and to receive ; that, therefore, no payment 
oyer wns requisite ; and, consequently, that the. 
Statute of Limitations did not run, and the 
mortgage Avas still subsisting. Hawm^ In ri\ 
Ihivehcll^ hi w, Burchdl v. Halves, (52 L. J., Ch., 
m ; 3 K. IBB ; 67 L. T. 756 ; 41 W. E. 17B.' 


Equity of Bedemptiou Wife’s Separate Estate 
— Legal Estate iu Husband — Statute no Bar to 
Wife’s Eight to Eedeem.] — See Booth v. Purser^ 
col. 197. 


Cestui que Trust entitled both to Eents of^ and 
to Interest on Mortgage of, Lands — Mortgage 
not barred by nonpayment of Interest.] — S. 
Avas, uiuler a Avill, entitled for her life to the 
interest on a sum of money AAiiich had been 
iiiAX'sted by the trustees of the AviJl on mortgage 
of land. The mortgagor bad afterwards con- 
veyed the land (subject to tlie anortgage) to 
trustees on trust for S. for her life. During her 
life she received and retained the rents for more 
than twenty years: — Held, that though no 
interest had been actually ]>aid, yet as the 
person aaEo AA^as entitled to the rents avus also 
entitled to the interest, the rights of the trustee 
of the mortgage were not barred by B tk 4 Will. -1 , 
c. 27, s. 40, and that the fact of tlie routs being 
payable to one set of trustees and the interest 
being payable to another set of trustees did not 
alter the case where the cestui que trust aauis in 
each case the same. Burrell v. Hnrl of Bijrof/iaut, 
(7 Ecav. 205) folloAAmd and explained. Tophani 
Y. Booth, 56 L, J., Ch. 812 ; 85 Gh. D. 607 ; 57 
L. T. 170; 85 W. E. 715, 


Equitable Mortgagee barred if no Aekuow- 
ledgment— -Prior Legal Mortgage — Mortgagor 
in Possession.]^ — Where an equitable mortgagee 
lias for more than the period provided by the 
Statute of Ijimitatioiis received no Interest on 
the mortgage debt, no part payment of principal, 


i and no acknbAAdedgment, his -charge upon the 
i laud is extinguished, although the debt itself is 
j not, and the fact that therbgs a prior legal mort- 
gage outstanding^' the. owner of Avhich lias ikwer 
been in possession of .the land,- inasmuch as the 
mortgagor himself ]was7impc^ession during the 
I statutory period,, doea^ not . prevent time from 
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default) — Held, that the mortgagee had the j gage debt, and with pow'er of giving receipts, 
right of possession under this deed from the time j even though the trustees only hold the moneys! 
of its execution, and not merely from the 25th | AAdien ' realised, on trust to pay the interest "to 
March, 1820, and, therefore, that an ejectment | tenant for life, and afterwards for the remaiuder- 


for the recovery of the premises by the iieir-at. 
laiv of the mortgagee, ivitliin twenty years of the 
latter but not of the former date" (no interest | 
having been jiald in the meantime) was too late. ! 
Doe d. lloijlanre v. Liqhtfoot, 8 M. <ic W. 558 ; 11 i 
L. J., Ex.'lol ; 5 Jur! 966. ' i 


man. 

590. 


Baronft v. Hmyluj, [1896] 1 Lr. IL 


Possession of Mortgagor without Accounting.! 
■->See Bleioitf v. Thomas, col. 250, 


Proof of Previous Proceedings in Ejectment.] 
— In 1886 certain |U'operty Avas mortgaged ; in 
1847 a })ortion of it was taken [possession of by 
the mortgagee, who commenced an ejectment to 
recoA'cr possession ; in the present action ■] no 
proof of the service of the proceedings in 
ejectment in 1847 w-as gh^en, but it was shewn 
that a ]>aper Avas served on the mortgagor — 
Held, tluit the representative of the mortgagee 
Avas not entitled to recover, as there Avas no [iroof 
of . [lossessioii by him or his [predecessors in title 
within TAA'cnty^ years. Thorp v. Facet/, 3 H. k E, 
678 ; 85 L, J., C. E. 349 ; 12 Jur. (N.k) 741. 

Payment of Principal or Interest by Mort- 
gagor or Ms Agent.] — A payment to come 
Avithiii the 1 Viet. c. 28, must be a [)ayment of 
principal or interest, and must be made by the 
mortgagor or some person bound to paj" [n’iiicipal 
or interest on his behalf. Ilarloch v, Ashhervjf, 
supra,, col. 215. 

So the AA'ord “ paid ■’ in 3 & 4 Will, 4, c. 27, 
s. 40, inA’olves by implication the addition of 
‘‘the [)erson liable to pay.” Therefore a pay- 
ment of rent made by a tenant of the mort- 
gaged property to the mortgagee in consequence 
of a notice by the mortgagee requiring the rent 
to be paid to him is not such a [)ayment. Ih. 

The [)rinciplc underlying all the Statutes of 
Limitations is that a payment to prevent t3ic 
barring by statute must be an acknowledgment 
by the person making the payment of his lia- 
bility, and an admission of tlie title of the person 
to Avhom the payment is made. Ih. 

Possession of Mortgagor without Acknowledg- 
ment-Payment of Arrears after Time has run.] 
— When a demise for a term of 1.0(50 years by 
AA^ay of mortgage is created in land, and no pay- 
ment of principal or of interest or acknowledg- 
ment is made for more than twenty years, and 
the mortgage]’ and those claiming under him 
remain in possession of the premises without 
inleiTUption, rhe title of the mortgagee under 
the mortgage is thenceforth barred. Hemmiiuj 
V. Bh(ntoiC4:2 L. J., C. E. 158 ; 21 W. R. (586. 

Therefore a paynient of arrears of intei-est and 
the prii]ci[)al to the mortgagee under a decree in 
a foreclosure suit, after that time has elapsed, 
d«>es not revive the title in the mortgagee, and an 
ejectment does not tlien lie to recover the posses- 
sion. Ih. 

Mortgagee’s Estate vested in Trustees—Hon- 
Beoeipt of Interest by Tenant for Life — Eemain- 
dernian barred.]— If intej'est is not paid on a 
mortgage for a period excee<.ling the statutory 
[leriod to a person AAdio is tenant for life of the 
estate of the mortgagee, this will not bar the 
remainderman. r>iit the reinaiuderman is barred 
by nonpayment of interest for tAveive years, if 
the mortgagee's estate is vested in trustees, Avith 
full poAA-ers'of converting and realising the mort- 
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settienient, with interest at 5 pei’ cent. The 
testator (lied in 1802, by his vriil devised 

the niortgag’e<l lands to his son A. for life, wirli 
remainder to his hrst aiulolher sons in tail male, 
and other freehol<is to liis son B. iii like manner, 
and bequeathed his resi<luary ])ersonal estate to 
his executors upon trust for ids daughters. The 
mortgagees were aware of the testator's death, 
but did not require }aiyment <ff ilie mortgage 
debt. The executors pa hi tlu' testator’s debts 
pother tlian the mortgage debt"), and conve-ried 
into money and ^et apart the residuary persona) 
estate for' the bonefU of ihe residuary logo toes. 
Bart was afterwards paid over to tluan, an<l the 
remainder was invested by 1 be exe>'Uitors, and the 
income ]>aid to tjie residuaiy h^gtitoes. Two of 
tliC daughters married, aud their shar^ss of tlie 
residuary were ]>ut in x'liJenient. hiuo'est on 
the mortgage was paid by the d(‘visee of the 
mortgaged lauds down to 188t;, w’hen it fell ijiro 
arrenr, and a I'oeeiver was appointed. In IMH) 
an order for sale of tlie lands was made on the 
})etition of the mortgagees, which pro'vei'dings 
were pending in iShl, wlmui the mortgagees, 
believing that the lamls when Stdd would nrg- 
realise suliicieiit to satisfy tlieir claim for princi- 
pal aiul interest, bi’ought an action to administer 
the real ami personal C'-iate of tlte deceased 
mortgagor, and claimed the right to follow the 
assets remaining in tlte hands vf the surviving 
executor as trustee for the resi<liiu.ry legatees, or 
which had been })!titl (‘ver l)y hitn to them. No 
interest had been }')a;hl to the mortguigees since 
the mortgagor’s death except by the devisee. 
The defendants ])lca<led (1) the Statute of Limi- 
tations : (2) the Trust ee Aiu. 1888, s. 8 ; and (3) 
laches and ac(inie.<cence : — Held, (I) that the 
payment of interest by tlie devistx; kept alive 
the plaintiff’s right to resort ti) the ivsiduary 
personal estate or tlie testator’s other real estate 
in the event of tlie .security of the lands being 
insutlicient, atid that therefore tlie Statute of 
Limitations di<l not ap])Iy ; (2) that t lie residuary 
legatees were not ).)erson^ "claiming through 
a ri’ustee ” within s. vS of tlie 'j'laistce Act. 
1888 : and {1)) that there wau’c no special cin-um- 
stanees or a<‘ti. m (u* eomluct on tlie plaintiff’s 
]>art to disentitle them to follow the assets, and 
that they were entilie<i to the relief sought. 
Jt’nhjn'tnj v. (\l iJe (L h. A d. -.171) aiu! 

JfJtikp V. (faie BT2 (!h, L. bTl) dist inguished. 
Lpaliy V, I)e Molpyns, I Ir. Ik 20b — 


running, for the equitable mortgagee could liave 
taken proceedings during such period against t he 
land, e.g. he might have brought an action for 
foreclosure. JOIMp v . GT L. J., Cli. 

18T ; .[1895] 1 Ch. 219 ; 71 L. T. 755 ; 43 W. R. 

327 ; 13 R. 75. 

Payment of Interest—By Surety hinds Mort- 
gagor.] — In ejectment by a mortgagee to recover 
possession of land mortgaged, it is sufficient to 
prove part payment of interest by a surety, 
without giving any evidence that the mortgagor 
was in default, or that the surety was conqielled 
to pay, or tliat the payment was made at the 
request of the mortgagor. Catui v. Taylor, 1 
F. A F. 651. 

By Mortgagor not in Possession hinds 

his Tenant at Will in Possession.] — - The 7 
Will. 4 A 1 Yict- c. 28, is not confined to cases 
where a, mortgagor has been in po.sscssion of the 
mortgaged premises, but its object was to protect 
mortgagees generally, and to make mortgages an 
available security, wherever they are valid ^ in 
their inception ; and the mortgagee having 
receivctl payment of his interest, cannot be 
charger! with any laches. Doe d. Palmer v. 

Eifre, 17 Q. B. 366 ; 20 L. J„ Q. B. 431 ; 15 Jut*. 

1031. 

A., in 1821, became entitled to the possession 
in fee-simple of premises, of which he had never 
been in actual possession, hut which had been 
occupied by the defendaid, as tenant at will to 
him, for more than twenty years before action 
brought. Ill 1823 A. mortgaged the property to 
B., w'ho afterwards assigned the mortgage to the 
plaintiff. A, had paid interest upon this mort- 
gagewithin twenty years before the action was 
commenced, but had done so without the know- 
leilge of the defendant : — Held, that 7 Will, 4 
A i' Viet. c. 28, applied, and that the plaintiff, 
having brought his action within twenty years 
next after the last payment of interest upon the 
mortgage, was not barred, altliough more than 
twenty years had ela[>sed since the time at which 
the right to bring such action had first accrued. 

IIk 

Sec Thornton v. Franeo, [1897] 2 Q. B. 143 ; 
col. 209. 

By Person interested in Mortgagor’s 

Residue,] — Freeliolds and leaseholds were mort- 
gaged in 1822. The mortgagor devised and 
bequeatlicd his residuary estate upon trust t<) 
pay his debts, including mortgage debts, and 
afterwards on trust for H. A beneficial tenant 
for life under the will of the mortgagor in a 
moiety of a freehold not comprised in the mort- 
gage, and also interested in the residue under 
the will of H.. paid intei’est on the mortgage 
.flomi to her deatli in 1859 : — Held, that such 
jvaymeut prevented the vStatutes of Idmitations 
being a liar to the mortgagee’s proceeding, eitlier 
.against the property comprised in the mortgage 
or on the covenant for repayment against tlie 
estate of the mortgagor. Pears v. Lahiq, 10 
L. X, Ch. 225 ; L. R. 12 Fq, 41 ; 24 L. T. 19 ; 19 
W. IL 653. 

By Beyisee of Mortgaged Lands pre- 
serves Eight to _ proceed , against Residuary ~ By one Joint Mortgagor. ]--"H estatc^s 
Legatees.] — ,A‘ testator in 1855 mortgaged A., B. and C. arc 'included in one mortgage, and 
certain freeholds -of which hewas absolute owner, the owner of A, pays the interest, the mortgagee 
and also h‘!s Me estate in .certain other freeholds, is not barred by 7 Wilt 4 A 1 Ylct. c. 28, or by. 
to seciu'c repayment .of ‘:3,109L advanced by .the 3 A 4 Will 4, e, 27, s. 40, froiH his remedy against' 
naortg^agees, who'’' werev trusted of U,, marriage B» and C. OMmenj 11 H* lA Cas.115 ; 


By Mortgagor’s Widow— Effect on Co- 

Heirs.] — Ou ilie tleatli of Hie muitgagor in 1833, 
his widow (who was outitleil U't duwmq tuok 
possession of the moHgaged estate, with t’he eoti- 
serit of the eo-iieirs. and slu* paid iutcrist nu the 
mortgage. In 18.58 the mortgagee instil ared a 
suit t o realise his mortga-ge. in which it did not 
appear that any interest laid btwn paid by {sue 
of tlie e<j*heirs {luring the iut{jrvai Ibdil, tliat 
the payment of the interest by the whifov pre- 
venteil the statute i‘umnng, Du- either such 
co-heir was himself liarreti, or the payment, of 
interest had boiUi made on hl.s behalf. Amrsx, 
Mifuneriny^ 26 Boav. 583. 


iiis&i 
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4 N. R. 520 ; 10 Jiir. (N.s.) 855 ; 11 L. T. 68 ; 13 faction of fnlfilling her desire, and he inclosed 
W. R. 20. the deed accordingly. Afterwards B. insisted on 

In a mortgage deed of land, dated in 1853, A. his right under the mortgage: — Held, tiiat the 
and B., the mortgagors, jointly and severally Statute of Limitations was no bar to the cdaiin 
covenanted with 0., the mortgagee, for |.)ayment under the mortgage, ,as the right to enforce the 
•of principal aiid interest. Interest was paid by mortgage arose only when the I’eversioiiary 

A. to the time of action brought. Heither interest fell into possession. ■ Ilancoch, In re, 
principal nor interest w-as paid by B. In an Ilmwoeli v. Berrey^ o7 L. J., Cli. 793 : 59 L. T. 
•action on the covenant against A. and B. : — 197 ; 86 W. E. 710, 

Held, tliat the ])aymonts by A. prevented the Time begins to run for the purpose of barring 
.Statute ot Limitations from running in favour of a foreclosure action on an equitable charge on a 

B. v.ir/nwq [18971 2 Ir. E. 614. contingent revei’sionary interest in land only 

from the time the interest falls into possession. 

By Mortgagor or Ms Agent.]— The pay- xritqiU v. Wtlkhm)i., 5T L. J., Ch. lOIfl ; Ch. D. 

merit of money to a mortgagee by the person qgQ ; 53 'j\ 330 ; \\r^ {533, 

liable to pay, in respect of the interest on the Where a mortgage of a reversion contains a 
mortgage, continues ^ the mortgage in ail its proviso for redemption 011 or before the death of 
int-Cgrity and force^ with respect to all the estates the tenant for life, and separate covenants for 

■'vhich the payment of the principal on the death, and 

by the for payment of interest in the ineantirac, the 

'b Statute of Liniitatiorjs begins to run ai the death 

of the tenant for life, at which date the niort- 
agcfl estate gageels, right to foreclose arises. Sutton v. Sutton 
(22 Oh. D. 511) ex}jlaiued. Turner. Bi^tute. In 
j re, Turner v. Speneer., 13 E. 132 : 43 W. E. 153. 


})ropeiiy comprised in the mortgage 
had not been aliened or conveyed away 
mortgagee, or with his a ssent. Ch 1 n nery v. Bvan. 
su[)ra. 

A receiver of the lents of a mort; _ 
is the receiver of the mortgagor, and any pay- | 
nient made by such receiver, by order of the 
•court, is a payment in law by the legal agent of 

the person liable to pay within 3 & 4 4, In Personal Estate— Remedy on Cove- 

c. 27, s. 40, Ih. nant Barred — ^Remedy against Property.]— In 

The words in s. 40, ‘'b}" the person by whom 1870 A., B. and C. mortgaged certain re ver-sionary 
the same shall be payable, or his agent,” apply shares in a fund in court to which B. and C. were 
equally to the making of a payment and the entitled under a will, to secure the repayment by 
signing of an acknowledgment. Ih, A. of 701. The mortgage contained a joint and 

Thelissignment by a mortgagor of outstanding several covenant by A. and 0. for repayment of 
terms to a trustee for the purchaser is not a pos- principal and interest. In 1873 the mortgagee 
session of a prior incumbrancer within the 3 & 4 I'ccovered judgment against C. on the covenant. 
'Will. 4, c. 27, s. 42, so as to entitle the mortgagee In 1889 the reversionary interest fell into posses- 
to more than six years’ ai'rears of interest. Ih. siori. jSTo interest had ever been paid on the 
But the paymei.it of interest on a mortgage by mortgage or judgment, nor had any acknowleilg- 
a mere stranger would not be a ])ayment within ment been given : — Held, that although the per- 
3 & 4 Will, 4j c. 27, ss. 40, 42. Ih. sonal remedy against 0. was barred by tlie Statute 

of Limitations^ the assignment of the property 

By Assignee for Life of Mortgagor. ]— The com prised in the mortgage was nevertheless good ; 

payment of interest by an assignee for life of an tliat therefore the mortgagee was entitled to 
equity of redemption is sufficient payment to O.’s share of the property under the will LnhCs 
keep alive the right of action on the covenants In re, 03 L. T. 4i6. 

of the mortgagor, under s. 5 of 3 & 4 Will 4, 

c. 42. Forwjth v. BrUtoice (8 Ex. 716) and Interest on, by Way of Damages — 

lloddatii v. Morlev (1 De CL J. 1) followed. More than Six Years’ Arrears recoverable.]— 
B'lhh V. Walker. 62 L. J.. Ch. 536 ; [1898] 2 Ch. 8ee Mellereh v. Brown, col 226. 

429 ; 3 E. 474 ; ^08 L. T. 610 ; 41 W. E. 427. ^ m ^ ^ i 

In Trust Fund — Mortgagee not Barred.] 

Acknowledgment by Mortgagor does not — In 1824 a reversionary interest in funds, 
bind Puisne Mortgagee.] — An acknowledgment vested in trustees, was assigned to secure 
by a mortgagor of more than six years’ arrears of the payment of a sum in 1825. The reversion 

interest being due upon aiirst mortgage does not fell in in 1860, no notice having been given to 

in’Gcludc a xiiiisno iuortg.agee from relying on the the trustee, nor any interest paid or acknowledg- 
3 ic 4 AVill 4, c- 27. Bddlmf v. Inme. 1 De G-. ment made in the meantime Held, that the 
J, ^ S. 122 : 'l H. E. 248 : 32 L. J., Ch. 219 ; 9 mortgagee's right against the fund wars not 

Jar. (K.s.) 506 ; 7 L. T. 812 ; 11 W. II, 386. barred by the Statute of Limitations or the 

lapse of time. Lome, In re, 30 Beav. 95. 

Acknowledgment must be Replied Specially.] 

— See/ik///i;^ v. col 332. Action on Covenant in Mortgage.] —The 

al.w. as to xVckriowledgrnents by Mort- limitation of twelve years iin 1)0800 by the Real 
o-ao-ors, B, YI., post (col. 282).] ‘ Property .Limitation Act, 1874, s. 8, to actions 

® ' and suits Tor the recovery of money charged OIL 

Mortgage of Reversionary Interest— When land applies to' the personal remedy mi the 
Time runs against Foreclosure.] — Two brothers, covenant in a mortgage deed as well as to the 
A. and B., were entitled, subject to their mother’s remedy against the land. Sutton v. Sutton, 52 
life interest, to a fund in equal moieties. In Jj, J., Ch,- 383 : 22 Ch. D, 51 1 ; 48 L. T. 95 ; 


>;,y 

". '.'.t,'.:-';. .'iff'-Vi 1;';*'"'.% 
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The widow allcijoil that no interest was pai.t by 
S. after 1«2S, but B. that he had roceived, pre- 
vious to and in 1S46, interest n. part Ironi tlio 
tenant tor life and surety :--Hcld, 
brauches of the case, the operation of 
of Limitations, and tno aclvnowledgiiicbt n\ a 
eo-of)li“or of a bond, thai the uioitgapC-- 
entitled to the legacy, and tliat the pentuai miis.: 
be dLmissed, but without costs .vve/cr y ■hv/mj, 
26 L. J., Ch.809 : 3 Jur.CN.s.j -.t-bl ; o W . L. 

Conveyance to Creditor in Trust to paj 3)8bt. 
—Prior Term in Trustees for. Payment Depts.: 
—Administration Suit, i— A teslaror devised ms 
i-cal estate to trustees fora term of 3 000 years, 
to raise the dehcicncy of his personal es.auj u> 
nay his debts and legacies, which term ivns to 
cease on the perfonnaiiec of the trusts. 
thereto, he devised it to his son m fee. iii L^O^ 
the son coiivcved his estate to a creditor 
trust, by sale "or mortgage, to raise and ]my the 
debt.” in 1311 a suit vras instituted to mimims- 


intcrest or acknowledgment ot tne cieox, < 
with the remedy against the land compr 
the mortgage. Sutton v. SuUon (22 - 

followed. Feoptuvfle v. Flint. 52 L. J., O 
22 Ch. D. 579 : 48 L. T. 154 ; 31 . H. 31 

In 1867 T. P. mortgaged an estate tob. 
for 1.000/., and at the same time E. P. an 
jraveto L. and A, a joint and several bone 
penal sum of 400Z., reciting that the 1,01 
been advanced at the request of L. 1-. an 
and that they had agreed to give as a 
security for part thereof a boini conchtioi 
payment of 200/. and interest. The bo 
conditioned to be void if tiie mortgagor ^ 
mortgage money and interest according 
covenant. T. P. paid the interest till 13c 
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Nor is such a term merged under 8 9 Viet, lir) ; 10 Jur. (isr.S,) 855 : 11 L. T. 68 : 13 ^Y E 

e. 112. Ih. 20. 

Wher(3 there is an agreement to assign a term A • mortgagee presented a petition in the 
■oil an express trust to secure principal and Landed Estates, Court, for the sale of a minor's 
interest, %vhich can be enforced in equity, estate, which he did not proceed upon. A 
althongii the deed is not executed, the court reference was afterwards made to the master, 
will consider such assignment as if it had been to inquire what charges aifected the minor's 
-executed, and make a^ decree for a general estate, and the principal and interest due 
accoimt not limited to six years. Jb, thereon : — Held, that the mortgagee was entitled 

Where there is a mortgage of land, and a cove- to six years’ interest from the date of tiling his 
nant by the mortgagor, .foi' himself and his heirs, charge under the order, and not from the date 
to pay the mortgage-money and interest, if there of filing his petition in the Landed Estates Court, 
has been no payment for a long period, the land Fitzniauriee^ hi rc\ 15 Ir. Ch. R. 455. 
is only charged with six years’ arrears of interest A, and B., reversioners after a life interest in 
under the 3 & 4 Will. 4, c. 27, s, 42, but twenty C., mortgaged their property and covenanted 
years’ arrears may bo recovered by an action on that interest in arrear should be capitalised, and 
the covenant under the 3 k 4 Will. 4, c. 42, s. 3. bear interest after the same rate ; and C, also 
Mnj V. Sorwood, 1 De G. & Sm. 240; 21 L. J., assigned her life interest as a part of the security : 
Gh. 716 ; 16 Jur. 493. — Held, that the covenant was good and valid ; 

In such a case, in a suit by the heir of the and that the mortgagee was not limited to six 
mortgagor to redeem, the mortgagee may tack years’ interest. Chn^wn y , Ile^idermn. Jj. 5 
the |)ersonal liability on the covenant as against Ch. 289 ; 14 Ch. H. 348 ; 43 L. T. 29 ; 28 W. It. 
the heir. Secus, if the suit -were by the mort- 907. 

.gagor, scmblc. Ib, In the case of a mortgage of reversionary 

A mortgagee, notwithstanding the interest personal estate, where there no covenant for 
mortgaged is reversionary, can only recover six payment of interest after the date stipulated in 
years’ arrears of interest as against the land the deed for the repayment of the capital with 
mortgaged, although he may recover twenty interest, the court will allow to the mortgagee 
years’ arrears on the covenant to pay. Simlalr in a redemption or foreclosure action interest by 
V. ,Taehmi, 17 Beav. 405, w'-ay of damages, at the rate fixed by the deed 

The interest on money secured by mortgage of to be paid up to the date stipulated for repay- 
land and by covenant being sixteen years in ment of the capital, during the whole period, 
arrear, the mortgagee filed his bill of foreclosure not exceeding twenty years, during winch no 
against the heir of the mortgagor, raising no interest has been paid ; and there is no analogy 
-question of liability on the covenant, or of any between a mortgage of personal estate and one 
right of tacking. A decree W’^as made to take of real estate to induce the court to limit the 
an account of what wms due on the mortgage, amount of arrears of interest recoverable to six 
Under the Statute of Limitations, tw'enty years’ years. MeUersh v. Brown, 60 L. J., Ch, 43 ; 45 
arrears could be recovered on the covenant, but Ch. D. 225 ; 63 L. T. 189 ; 38 W. R. 732. 
six only as against the land. The master refused Sect. 42 of the Statute of Limitations (3 & 
to allow the plaintiff to tack his tw'-o claims ; — 4 Will. 4, c. 27) does not affect the right of a 
Held, on exceptions, that he was right. Ib. mortgagee who has sold under his power of sale 
Whether the right to tack in such a case would to retain out of the proceeds more than six 
be different in a suit for foreclosure, from what years’ arrears of interest. MarsltJieM, In re, 
it is in a suit for redemption, quasre. lb. Marshjidd y. Mutch L. J., Ch. 599; 34 

When money is secured by an ordinaiy mort- Oh. U. 721 ; 56 L. T. 694 ; 35 W. B. 491. 
gage by covenant and bond, the mortgagee, in After the sale of an estate by a trustee for a 
a suit to foreclose, can only recover six years’ mortgagee, under a power of Scale ; — Held, in a 
arrears of interest, but the case is different when suit by the mortgagor to recover the surplus 
there is a trust to secure it. Bound v. Bell, money, that the mortgagee could not, under the 
4^0 Beav. 121 : 31 L. J., Ch. 127 ; 7 Jur. (N.s.j 3 & 4 Will. 4, c. 27, retain more than six years’ 
1183; 5 L. T. 15 ; 9 W. R. 846. arrears of interest out of the purchase-money. 

A mortgagor’s estate had been administered Ilamn v. Broadbent, 33 Beav. 290. 
in equity. I'he mortgagee, who also had a 

coremint and a bond from the mortgagor for Arrears of Interest on Mortgage of Turnpike 
securing repayment of the money, did not in Tolls.] — See Melluh v. Brooks, col. 150. , 
that suit rely upon his covenant or bond. The See also as to arrears of interest on mortgages, 
mortgagor and mortgagee died. The mortgage- B, XL, (col. 322). 
money, w'itii more than twenty years’ arrears 

•of interest, was due and owdng. The represen- Strangers to Mortgagor working xnortgagea 
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Possession of Mortgagor’s Agent adverse to 
Mortgagor after his Bankruptcy— Subsequent | possession 
Acknowledgment immaterial.] — In 1828 the 1 possession 
plain titf mortgaged freehold property to B., and mortw,u.^v. 
in 1832, being about to reside abroad, he gave mcnrs of 
a full power of attorney to the defendant, who must be t 
was a solicitor, to receive the rents and profits of the gc 
of all his property, and to apply them in pay- and havii 
meiit of the incumbrances. In 1841 the plain- same tool< 
tiff settle<l accounts with the defendant, shewing 3 & 4 ill. 4. c. 
a large balance due to the defendant, which 2G L. J., Ch. 321 

agreed to secure by a mortgage 
® T - Action 103 

4 l<p Mortgagee of Ship 
’ Banner Y, 


mortgagee of the leasehold estate entercci into 
of the property, and remained; in 
n. In 18r>3. S. filed a bill against the 
■tgagee for redemption Hold, that the pay- 
irs of the annuity Imving esa needed ?he 200.b, 
5 t be taken to have been made in rediicrion 
lance due on the moi’tgage, 
ia<le within twenty years, the 
out of the npei'ation (jf the 
. ss. “iO. 42. )<tafey v. Barrett, 
5 \V. U LS8— L.JJ. 

Account by second against first 
■ -‘'*j__Ho express Trust.] — See 
BerrUlge, coi. 4.'>. 

Distribution of Personalty by Executors with- 
out providing for Mortgage Debt.]— Sei* /rV/Ze, 
Lire, Blake v. (rale: Jhjaff, In re, Beaif'rv. 
TJyatt ; and Marnden, In re, cols. 51, 52: and 
Leaky v. I)e Moleynn, col. 22(h 

Solicitor employed to invest Money on Mort- 
gage— When Statute a Defence to Action for 
Negligence.] — 8ee Baohy v. Watron, col 58. 

■See 


the plaintiff _ 

of his 3 'cai estates when I’equired. In 1845 
plaintiff became bankrupt, but his assignee 
not interfere with the mortgaged property, and 
the defendant continued to receive the rents 
and profits. In 1849 the defendant took a transfer 
himself of Bes mortgage, to which the plaintiff 
was not a party. In 1865 the defendant wrote 
a letter to the "plaintiff expressing his readiness 
to settle all accounts. In 1877 the plaintiff's 
bankruptcy was annulled, and the plaintiff 
brought an action against the defendant claim- 1 
ing to redeem the mortgage, and claiming an j 
account against him as mortgagec-in possession, 
and, by amendment, as agent and trustee for Assignment of Eorged Mortgage Deed, j- 
him. The defendant pleaded the Statute of Bell v. Halkeck, col. 122. 

Limitations Held, that on the plaintiff’s bank- 
ruptcy the defendant ceased to be the agent and VT^'VTiOTf 4N:D PUIiGH-i^ER 

attorney of the plaintiff, and cUd not become the ' enbob A^D i t ixh v. lk. 

agent of the assignee ; and that even if the Possession under Agreement to Purenj 
aSiignee would have been entitled to call upon Tenancy at Will— Purchaser not a Cestui 
the defendant to account, the plaintiff did not, Trust within 3 & 4 Will. 4, c. 27, s. 7™ 
oil the annulment of the bankruptcy, succeed to tinuance in Possession by Widow.] — Jf a p' 
the assignee’s right ; that the plaintiff’s estate j who has agreed to purcliasc real property 
as mortgagor having ceased on the bankruptcy, into })ossessioii, he is a tenant at will, and 
the letter written "to him in 1865 could not ! tenancy at will is determined by Ins cleat li ; 
operate as an acknowledgment either of his title i if after his death his widow, wlio is also di 
or that of the assignee to the equity of redemp- of his real estate, continues in possession, t 
tion, so as to take the case out of the Statute not a conTinuance of his tenancy at will, so 
of Limitations ; that as the assignee was barred prevent the operation of the statute, 1) 
by the statute the plaintiff was also barred, not- Stanway y, llovk, 4 l\Iau. ^ (b 30 ; (kir. k M, 
withstanding the annulment of the bankruptcy. 6 Jur. 260. 

The action 4vas therefore dismissed with costs. The proviso as to cestnis (pie irustent cent; 
Marhiolch v. Ifardrnykani, 15 Ch. D. 339; 43 in s. 7 of 3 & 4 Will. 4, c, 27. applies on 
L. T. 647 ; 29 W. B. 361— 0. A. | cases of declared. and express trusts, aiid no 

person holding under an agreement to pun 

Acknowledgment after Twenty Years’ lk, 

adverse Possession.] — Whether an acknowledg- . ^ ,r 

ment of the title of the mortgagor is effectual to Statute does not run against v* 

take the case out of the Statute of Limitations, during.]— A.,, in agreed to pureiui^i.* 

if it is not made till after the time limited by of B. for 670Z., and paid a deposit of in/, 
the statute has expired, quiore. II), agreement did not. contain any stipulation 

A. should be let into possession, but in fa 
Statute not a Bar to Claim by Mortgagee, as was so, at Michaelmas, in ISH.K A, corninr 
Trustee for. Mortgagor, to Balance of Proceeds possession, and neither [»aid a,ny mure o 
of Sale in Solicitor’s Hands.]— See Bell, Li re, purchase-money nor any rmit or interest 
Lake v. Bell, col. 205. in 1822, A. cut down timbme and in 5 H 
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tion of Estates preceding Eemainder.] — See JlilLi 
V. Capd, col. 172. 

So, on an Informal Conveyance by a Tenant in 
Tail.] — See Morgan y. Morgan, col. 171. 

Where a Tenant for Life conveys away Ms 
Estate, the Eemainderman has Twelve, instead 
of Six, Years from the death of the Tenant for 
Life in which to bring his Action for Possession.] 
— See Pedder y. limits col. 175. 

Conveyance operating as Disseisin of Co-Heir 
—Executory Trusts under Agreement for Settle- 
ment inoperative as against Purchaser.] — By 
marriage articles the husband agreed to settle- 
out of the lands of K., in favour of A., his daughter 
by a former marriage, a jointure on his intended 
wife, the I’emainder of the lands on the issue 
male begotten on the wife, and in failure of issue 
male, on the issue female. And in ease A. shouh 1 
survive and the lands of K. should not be made 
good, that then the lands of K., which were not 
settled on the former marriage, should be subject 
to the jointure, and be settled on the eldest *son 
of the marriage, and, in failure of the eldest son 
on the daughters of the said marriage. There 
was no male issue of the marriage, but female 
issue B., 0. and D. : — Held, that the lands of 
K. should be settled on. them as tenants in 
common in tail. No settlement was executed, 
and the lands descended to *A., B., C. and I).,, 
subject to the trusts of the articles of 17(13, when 
B., 0. and D. went into possession. In 1783 
they levied a fine, and conveyed to a purchaser 


Conveyance of Wife’s Land by Husband and 
Wife.] — If husband and wife, being seised in fee 
in right of the wife, convey to a purchaser by 
deed without fine, the wife, if she survives, and 
if not, her heir may, on the husband’s death, 
recover the land, notwithstanding the imrchaser 
may have l)een in possession for more than forty 
years. Jnmp.sen v. Pitch era, 13 >Sim. 327. And 


Purchase from Trustee — Time does not run 
against Eemainderman till entitled in Posses- 
sion,] — In the case of a purchase from a trustee, 
time will run from the conveya,nce, unless the 
party was a mere trustee on express trusts. 

ThomjMon v. Simpson^ 1 Dr. &: War. -159. 

In 1770 the lands of X. were by deed conveyed 
to Y., bis lieirs and assigns, upon the trusts 
therein mentioned, that is to say, to the owner 
thereof G-. T. for life, remainder to his son H. T., 
his heirs and assigns. In 1 7 7 1 , upon the marriage 
of H. T. with L. N. he covenanted to convey the 
lands of X., amongst other, within six months 
after the celebration of the marriage, upon trust 
that the same should go and be vested in the 
issue of H. T. by L. N., and that such issue 
should also be entitled to a further sum of 1,000^., 
to be charged on all other the real and personal 
estates of H. T., not therein comprised, but in 
such shares and proportions as .H. T. should by i 
deed or will appoint ; and in default thereof, as 

L. N. in case she survived H. T. should by deed 
or will appoint, and failing sucli direction, in 
equal shares. In 1793 H. T. and L. N. levied 
fines of the lands of X, in which F. M. was 
demandant. In 1794 H. T. and the co-heirs of 
T. levied fines again of those lands in which 
F. M. w'as also demandant ; in Hilary term, 

1794, recoveries were safiered of the same lands, 

F. M. being tenarit to the prmcipe, and H, T. and 
his eldest son and heir-at-law E. T., who had 
attained liis age of twenty-one years, were l^oth 
vouched. In April, 1794, H. T. and F. M. sold 
the binds of X. to T. H. ; subse(iuent to this sale, 

R. T., the eldest son of H. T-, died. In d82(> 

H. T., who survived L. N., died without having 
executed his power of appointment, leaving J., a purchaser, who had previously been through 

M. N. T. his eldest surviving son. In 1837 the workings, but was not shewn to have any 
M. N. T. and tine other ciiildren of H. T. and knowledge of the agreement or its terms. By 
L. N. filed their bill, pra fing nn execution of the the deed the defendant covenanted with J., his. 
articles of 1771 as to the landsof X., and seeking appointees, heirs and assigns for title, for quiet 
to set aside the sale so made to T. S. Held, enjoyment, and against incumbrances. In 184G 
that tbe plaintiffs were within time, and not d. appointed the portion of land to the plaintiff, 
bound by any statute of Limitation, and that a purchaser who afterwards built houses thereon,, 
the 3 & -f Will 4, c. 27, s. 25, did not apply until and who had no knowledge of the workings until 
the time when the party seeking the remedy theland and houses subskied, in 1865. Thesubsi- 
himself became entitled in possession. Ih. denchwas caused by the workings which had l^een 

carrM on before the conveyance to J. In 1848 

On Informal Conveyance by Tenant for Life the lessees^ entered the mine and took fire-clay^ 
having a Eemainder in Tail, Time does not run in whieh; they ’dmd ,fio' right to take, and also frag- 
favotif of Bnrcliaser in Possession, until Expira? mehts^pttcoahbftnbminal value, but these acts 


mopceia 






LIMITATIONS (STATUTES OF) 

contribute to cause the subsidence. In i Aotioi 
e plainti-ff, as appointee of J., sued the Estate ^ 
it on the covenants, the declaration coL 
as breaches of the covenants foi^title 
3 t enjoyment, that after the plainti^ ^ Land 
seised, the lessees entered and worked, 

' the damage was caused Held, that P^irehas 
iftt of the covenants passed to the plaintitt Land so 
iTyfpfj SnooT Y. 43 L. J., itx* . , 

e! 9 Br92; 30 L. T. 893 ; 22 W. R. ^ Ackn. 

also, that the variance between the col. 2 SB 
'.ioTI and the proof as to the time ot ^ . .... 


11 EXECUTOES, ADMINISTIiATORS, .UEVifeEEh, 
LEGATEES, AND .HeIES. 

See aim ante, A, iV. 6, col. 47, ami A, \ L 3, 
col. 81. 

By 3'& 4 Will. 4, c. 27, s. 3, the rajht to meoree 
awfland or rent of a deceamd permn, ij he rhad 
hive continued in 'pomesslnn nnttl death and 
shall hare hern the last jjerson enfithd a:ho teas 
in possessum, shall he deemed to hare firnt am‘ rued 
at the time of Ids death. By s. B. an admaus^ 
tratofs title shall he deemed for the pirposes of 
the statute to date from the death. 

I Administrator de bonis non~Broperty by 
mistake in Possession of Heir.]— The Hiatiite of 
i Limitations is no bar to a claim made by the 
1 administrator de bonis non of an ii it estate, where 
property has been taken possession of by his 
1 heir at law, being also his administrator trndeimy 
as to its real nature. Heed v. Fenn, 3a 


Contract to Eepurchase.] — Semble, that the 

3 & 4 Will. 4, c. 27, would not apply to the case 

of a contract to repurchase an estate in twenty- 
five years, or at any time hfe of 

another. Alderson v. De G. & J. 37 , 

4 Jur. (N.S.) 125 ; 6 W. E. 242. 

Fraudulent Misrepresentation— Bemurrer. ]— 
Demurrer to a bill charging fraud in a misrepre- 


administratrix who is to see to the execution or 
a trust out of real estate, cannot take advantage 
of length of time elapsed. It lies her to sliew’’ 
the trust executed. Pomfret v. iLord'f 

2 Ves, 483. 

.— Chattel Interest in Land— Eunning of 
Time,]— Under the Statute of Limit aticuis, 1833 
(3 & 4 Will. 4, c, 27), s. B, time beglrxs to run 
. as against an atlministrator claiming a, chattel 

■ interest in land from the date of tiie deatli oi the 

intestate, and not from the date of the grant 
of administration. In re. Barirs _ 

56 L. J., Oh. 123; 34 D. 5o8 ; o5 
Jj. T. B33 ; 35 W, E. 182. 

■ Eetto^ Operation of Statute— f ' 

“Present Eight to Eeceive.*’]— The operailoii ol 
23 ifc 24 Viet. c. 38, s. 13, is retros|)e,etlve, so that 
the limitation of twenty years ‘‘next Jitter a 

'See present right to receive the same shall have 
accrued” thereby imposed (in analogy to 3 & 4, 
Will. 4, c. 27, s. 4{f) upon claims to ; recover a i: 

' rsonal estat-o of “' any person dying iiitestatcx 
possessed' by the legal personal repreHen'iaiivc of : 

not confincil to ilie case of. 

■' in g-in testate after- the- 31st of 'Decem* ; 

, . . . tev^dSdOvAhe...... time. iix.ed 

-A.' , : commencement of the operation of the enact*. 

«, a„«.w-#D0d Ob- .meat. AccorUtogl>;, a claim by best ol kin for 
notwithstan^ug Ven tos long general ivlpiirnstration of the estate of an inF 'dc 

in 1848 was -barred at- The end o. 


Ee-conveyance of rest to Mortgagor — Time runs 
in favour of Purchaser against Mortgagor s 
Eq,uity of Eedemption.]— See Blake v. Foste7\ 
col, 212, 

If Mortgagee purchases the Equity of Eedemp- 
tion and enters, Time will not run against those 
in Eemainder to the Vendor,] — See Baffety v. 

King^ col 210. 

Title of Heir to Customary Tenement barred 
by Possession of Purchaser from Bevisee.]— See 
Collard y. col, 240. 

knowledge of Purchaser that one Share of pen 

■Esthtel' vested'^'i^^^^ Trustees for Infants— Infants; ' p-y 

not barred by Statute.]— See a^w^.y. /fon-w, such intestate” is: 

...ccl 24.5.... , , .... .A.......,'' ,,,,,, 

Vendor of House wlth-iluseription* on 
stating that it belongs to another— C 
jeotion to Tutle, 3 

Possession.]— Se'e w. 
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any legacy to a period of twelve years next after 
the accruer of a present right to receive the same, 
is not prevented from applying bv'- the circum- 
stance that the executor has "assente<I to the 
legacy, or that the legacy is coupled with an 
implied trust. Davis. In ne. Evans y, Moore. 
61 L. J., Ch. 85; [1801] 8 Ch. 119; 65 L. T. 
128 ; B9 W. U. 627— C. A, 

Possession of Farm under Bequest in ‘Will not 
adverse to Legacies charged on it — Possession 
of Executor named in, but not proving, Will.] — 
D. M., who died in 1873, by his will appointed X. 
and Y. his executors, bequeathed his farm of 
140 acres, held from year to year, to his widow, 
and bequeathed certain legacies charged thereon. 
Neither executor proved. The widow w^eiit into 
possession, managed the farm, su|)poi’ted her 
family, and paid of! some of the legacies. In 
May, 1880, the widow (by arrangement with X. 
and with the landlord’s consent) surrendered the 
farm to the landlord, and was thereu[)on rein- 
stated as tenant of portion (sixty acres), the 
remainder being let to X. as tenant from year to 
year. In 1887 H. M., a legatee, obtained letters 
of administration (X. and his co-executor being 
cited but not appearing), and now by wuit dated 
January 29, 1892, brought ejectment on title 
against the widows and X. X. defended, plead- 
ing the Statute of Limitations. On new" trial 
motion : — Held, that the widow” having entered 
under the w”ill to carry out its intentions could 
not lely upon the statute, and that therefore 
X. could not rely upon any portion of the 
widow”’s possession to assist his title. Per 
Holmes and Gibson, JJ., that X., being the exe- 
cutor named in, though he did not prove, the 
W”ill, could not rely upon his own possession as 
a defence under the statute. Molony v. Mohmnj^ 


twenty-one years from that date ; and leave to 
revive an administration suit relating to the 
same estate in which no proceeding had been 
tahen since the decree in 1855 was refused. 
But w”ith respect to assets of the intestate not 
received by the administrator until 1870 (more 
than tw'enty years after the death, and within 
twenty years before the issue of the writ) the 
claim of the next of kin to administration limited 
to such assets, w”as not barred ; there being no 
“ present right to receive ” on the part of the 
next of kin until the assets had been actually 
recovered bv the administrator. Jolmson. In re, 
Sly V, Make, 29 Ch. D. 964 ; 52 L. T„ 682 ; 33 
W. E. 502. 
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claimed as a debt under the eliarue. v. 

Jeffemm, 12 Sira. 2d ; 5 Jiir. Idd. 

Debt kept out of Statute by Devise for Pay- 
meut of Debts.]— See Ilemlcll v. ('urpniier, 
col. Of). 

Devise in Trust to sell and divide the Produce 

Whether Claim against Executor's Estate for 

Share of Produce barred by Statute.] — A tosnitor 
devised his estate to trustees, iqien Trust to 
sell, raid divide tlie ]>roduee arao}eJ^t ceriani 
persons, of ■whom A. was one. Me appointed A. 
and B. Ids executors, who proved the wiH in 
181t), A. died in rite following year.aml adrainj^- 
tration to his estate was taken out ))y i). in bSoO. 
B,,the other executor, died in lS4iK alter apptJint- 
ing 0. his executor. The adniinistmtor^ of A. 
iikd a claim against the executor B. hu A.s 
share of the jturchase-raoney id. the original 
testator’s real estate. The court ^ ret used to 
decide, on a claim after so long a time, whether 
the plaintiff was barred by the siatnie, but dis- 
missed the same, with costs, without prejudice 
to a suit bv hill. P/or.vc// v. Jtareeii, 20 L. J,, 
Gb. 398 ; 15 Jur. 943. 

Wliether the share was a sum charged on or 
payable out of laud within the 40th section of 
the statute 3 k 4 Will. 4, c. 27, quicre. Ih, 

Bight in Bemainder to legacy— When Statute 
runs against.] — When n legacy, chargc'd upon 
the residuary real estate, was heqiieatheil to 
trustees, for B. fur life, and after his death ior 
his children, ami there was not. during his lilv, 
from ISOG to 1803, any pavraent nradeon aeconiit 
of the legaev, by any“tvnslee capable of giving a 
discharge for it Meld, that the Statute of 
Limitations <lid not beein to rttti against the 
children until the deal h of Ik fhrra// v. //lyr- 
{/rare, Ir. I\. 5 Eq. 23. 

Legacy charged on Bealty if Personalty dei- 
eient — INlo Trust if Personalty sufficient.]— A 
bill for a legacy stated that the testatrix,' win* 
died in I80.A by her last will, made in J8<}3, 
directed that as to a sum <»f Itpttoo/. cluirg(‘d by 


Lunacy of Executor.] — A legatee, after the 
lapse of twenty-three years, sent in a claim for 
his legacy. The surviving executrix had, during 
part "of the time, been a lunatic : — Held, that 
her hmaev was no bar to the statute running. 
lioUevo Y. Halpln, Itawes, Ex parte, 19 W. li. 
320. 

Claim for unpaid Legacy— Becovery of Prin- 
cipal, but only Six Years’ Interest.] —A testator 
gave a fund to his executrix for her life, stxbject 
to the immediate payment thereout of a legacy 
to he divided amongst the children of F., to 
whom he also gave the fund after the death of 
the exeentrix. He died in 1847. One of P.’s 


Legacy charged on Land, although a Trust, is kx-! heimr nnlv enutingent upon tin* event 

within the Statute.]— See Kmx v. Kellu, col. 2tS0. perKonare^tate of which rh(^ testatur died 

possessed proving i!isuiii<‘lcnt. and there being 
Legacies payable out of Personalty,] — The uo allegation that the said ja.rsijnal i-state was 
40th section of the Statute of Limitations deficient, it did not appear that tlu' rcahy was 
(3 k 4 Will. 4, c, 27) applies to legacies payable at all liable, nor that, there' wa'^ any trird ihei'cof 
out of personal estate as well as to legacies to prevent the operation of the Slat nte <4' Litni- 
charged on real estate, Sheppard yI Duke, 9 tations .against the plaintiffs demand, fhrhtpf 
fiiira. r>()7 ; 8 L. J., Ch. 228 : 3 Jur, 138, y. Gohruaj, 4 li*. Eq.ih 1G9. 

Charge of Debts on Bealty in Executor’s Will Suit against Executor for Account of Money 
-Statute-barred Legacy not included,].— An beq[ueathed on Trust, not a Suit, for a Legacy.]— 
executor who had - possessed'-, assets, sufficient to A suit to make an executor acemmt for a sura tf 
pay a legacy died ieav-ing if unpaid, but having money \vhich. had been bequealliod to hin-s by his 
by will charged his real estate with payment of testator upon certain trusts,, arid winch iifui b<*eii 
‘his debts. The legacy, 'as sucli, was- barred by saved by the executor from the tcfetjitor'sperscmal 
time, The twenty years having ' elapsed .at. the. estates, and the Interest of which hud for a time 
filing of the bill '‘that If .could hot 'be; been applied upon the trusts of the will, in not n» 
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1 parties taaving acted under a inisconceptian of 
frights. Downes v. Bullock, 25 Beav, 54. 


suit to recover a legacy, within the meaning of 
the Statute of Liinitadoiis. 3 4 Will. 4, c. 27. 

PliiUipo T. Mannings, 2 C. 309. 

Bequest of Besidue, a Legacy.] — A residue 
bequeathed b}' will is clearly with i n the pro- 
visions of the statute 3 4 Will. 4, c. 27. s. 40. 

Prior V. Ilornlhlow, 2 Y. & Coll. 200. 

In 1730 The interest of a sum of money was 
bequoaibed to A. for life, and after her decease 
the principal to her daughter, B. Between 1784 
and 1795, proceedings in chancery, in which A. 
and B. were pai’tics, were instituted against the 
executor, and a decree for an account was 
obtained, whicli was not acted upon. From that 
time till 1828, no application was made by B. for 
her legacy, noi* did it appear that A. had of late 
yeai‘s received her interest. On the other hand, 
it was stated by the representatives of the 
•execut.or, and from eii’cumstances it appeared 
probable, that the legacy was paitl by the executor 
many years ago to A. and B. jointly, or to one of 
them with the consent of the other : — Held, 
nevertheless, tliat payment of the legacy in the 
mode suggested could not be presumed, such mode 
of paynient being contrary to the presumed duty 
of an executor : — Held, also, that A. not dying 
till 1830, B.’s claim was not barred by Statute 
of Limitations. Ih, 

Semble, that a residue is a legacy within the 
meaningof the 3 & 4 Will. 4, c. 27, s. 40. Cltridian 
V. Devereifx, 12 Sim. 264. 

Claims by Legatees — Fund set apart to provide 
Annuity.] — ^l-Yhen a fund is set apart to answer 
an annuity, the Statute of Limitations cannot be 
set up against the residuary legatee on the death 
of the aiiimitaiit forty years afterwards ; but it 
can as against a pecuniary legatee, wdiose legacy 
was payable on the testator's death. Bright y. 
Lareher, 27 Beav. 130. 

A testator who died in 1822, by will, gave to 
his brother B. a legacy of 100^., to be paid “as 
soon as conveniently may be after my decease.” 
He then gave an annuity of 501. to H., to he 
payable out of his real estate, until one of the 
testator's ne]>hews should attain twenty-one, and 
on the happening of that event, he directed his 
real estate to be exonerated from the annuity, 
.and his real and personal estate sold, and the 
annuity to lie paid out of the income of the 
produce. He declaretl that after the nephew' 
attained twenty -one, the aimuity should be 
charged only on lii.s personal estate. In 1839 the 
nephew came of age, ami the real estate -was sold, 
and the whole income pai<l to H. in part of her 
annuity, until 1856, when she dietl. In 1858 B., 
the leg*atee, filed a bill for payment out of the 
trust fumi, alleging that the personalty was not 
sufficient, but rio personal I'epresentative of the 
testator was made a party, lloniiily, M.R., ■ 
<lismissed the bill on the grounds that the legacy 
was not charge<I on real estate, and that it was 
barred by the 3 & 4 Will. 4, c. 27 : — Held, on 
appeal, that the personal estate was the primary* 
fund, which there was no evidence was siiMcieht ; 
that there was no personal representative of the, 
testator before the court, and that by lapse of 
time tiie bill came too late. S, O., 28 L. - J., Ch. 

5^ Jiir. (KS.) 1233 ; 7 W. K, 658-^L.*JJ. . 

Claim to Share of Besidue.] — Parties claiming 
a' portion of the residue held .not barred after 
twenty years’ delay, either b}' statute or by laches, ' 
the fiind '''Bt!Il''^^ f imd. ' and 'all 


Legacy for Life or absolute in Particular 
Events — Time does not run during Legatee's 
Life.] — By will, dated in 1829, a testator gave to 
A. 800L “to enable him to tahe hi.s father’s farm 
after his decease, if the landlord will consent, or 
to place him in any other situation 'which the 
trustees might think fit” ; and if not, then the 
interest was to be paid to A. for life, 'ivith 
remainder to his son, if he sliouid liavc any. Tlie 
testator died the same year. In 1831 A. went to 
America, where he died intestate and unmarried 
in 1854. No part of the legacy or interest was 
ever paid to A., or applied for his benefit. In 
1856 A.’s administrator filed a suit for the legacy, 
with interest since the testator’s decease : — Held, 
that the Statute of Limitations wuis no bar. Lord 
Y.Lord, 3 Jur. (N.s.) 4So. 

Bequest of Besidue in Trust for Children — 
Legacy or Trust— -Laches.] — In 178.3 a testator 
bequeathed the residue of his estate upon trust 
for his five children equally at twenty-one, of 
whom the plaintiff was one. In 1799 the plaintiff 
attained twenty-one, and in 1800 married. Dis- 
putes ax’ose as to the amount of her share. In 
1807 one of the trustees, D., wrote to- the husband 
to state that the share of the wife amounted to 
1,139Z., “ which sum I have placed out so as to 
pay you 51. per cent, interest ; the principal you 
can have at any time by giving notice. I shall 
be glad to hear from you in respect to this.” The 
husband never answered the letter. In 1829-30 
the plaintiff attempted to enter into correspon- 
dence with D. (then the surviving trustee), but 
D. refused to answer her inquiries, stating that 
he would answer the husband only, whom he 
considered the proper person. In May, 1844, D. 
died, leaving the defendant his sole executor. 
In October, 1 844, the husband, ignorant of D.’s 
decease, aitdressed him on the subject. The 
defendant opened the letter, and, as soon as he 
understood the claim, utterly rejected it. In 
1850 the defendant finished distributing his 
testator’s estate. In 1855 the plaintiff’s husband 
died, and thereupon she filed a bill against the 
defendant, as the executor of the last surviving 
trustee, claiming the 1,1 39Z., and interest since 
1807, as her chose in action, comiug to her by 
survivorship. There was not the slightest evi- 
dence that either principal or interest had ever 
been received : — Held, that such a suit, if a suit 
for a legacy, was barred by laches, by analogy 
to the statute ; if a hill for enforcing a trust, it 
ought to be a bill by the husband’s representative, 
as for his fund reduced into po.ssession in 1807, 
and in such case ought also to be barred by ladies, 
Preeman y. DowMng, 2 Jur. (N.S.) 1014. 

Executor constituting himself Trustee for 
Legatee.] — An executor, in his residuary account, 
stated that he had retained in trust the amount 
of A.’s legacy. He afterwards paid over the 
residue : — Held, that the executor had con- 
stituted himself a trustee- for A., and that his 
remedy tor .recovery was not barred by the 

Statute of Limitations, or the lapse of time. 

Tyso'n V. Jackson^ 3b Beav. 384. 

Held; alsd^ that the legal personal representa- 
tive of, 'the 'testator was not a necessary party to 
a suit tdh'ecoybr the legacy --agaixist the assets of 
the 
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legatee of Eeversionary Interest not barred | have been convertod, tjj! ouo year ^ 

dnrilg life Interest of Execntor.]-Wlion testatnx’sMleath, rcganl bein^g a.l ^ 
executor takes, under Ws testator’s will, a life j enjoyiiiont had mule o ■ ’ 

n ffrrm tViP of a TeYersioiiaiT that by defect of title ni Ine ic^. oi the iui.-e 


interest in n term, the legatee of a reyersionaiy that by de cct _ot title ij, t ic 
interest, conimencing on the determination of invaluL Jleh 's . ^ ' 

that life interest, may, upon its determination, Kv FvpontnrR 

and on assent haring been given, sne to recover 1 ■ ' ' 


himself liave been barred by the Statute ot ^ 

Limitations. Quinton t. Frith, Ir. IL 2 Eq. i In ru cols, ol, ;>2 ; and L. .///// 


Woloyns, col. 220. 


Eesiduary legatee precluded by Certificate | Executor’s Eight to an Account.]— See .imitk 
in Administration Suit from setting up Statute.] | v. Cl Grad'y^ col. .)4. 

TSSi £sss,“ 5..'; I «“v’'“sssfrs"'ss 

“i'K s ,S(. 

and, by the order on fuither consideration | tenemenr to, J- .‘un flu sivvl- 


Limitations. Pmr,a v. Sjnoyjm, 37 L. J., Ch. I the death ot a., was Darreit oy lengiu m ume. 
251 ; L. K. 5 Eq. 99 ; 17 L. T. 590 ; 16 W. 11. j CoUard y. Jlare, 2 Euss. & M. hi.i. 

, I Claim under Will barred by Possession under 

Time a Bar to re-opening Accounts between : Compromise.]— A. deviseil lands to M., with ii 
Executor and Eesiduary legatee unless Breach j recoimneiulation that these and <">ther lands 


tor’s estate with the residuary legatee, and had - cession acconhng to seniority, ‘^hd m the usual 
given up all interference in "the trust, it was course of Imntatioii in fanuiy sertlomcmrs. A. 
held that the onus was on the residuary legatee died in l<d), leaving aI. his heir-at-iu\s. A- 
to prove that the conduct of the executor was a treated the lands as his own 
breach of trust, as it was alleged to be by made a settlement, and died m L.,ib, inttishi e, 
retainer of the assets in trade; and that the and Y'ithout issue, leaving 11. ami his eo- 
oimswas not shifted by an admission that the hciresses-at-law, and also tiie eo-heiresses ot A. 
account was settled on a misunderstanding of At lire deaili ot M., X. was the person nUk», ir :i 
the rights of the parties, by ■w'hich the resitluary 1 settlement had been muile giving huc(;e’'siu,? lue 
legatee was preiudiccd. ' Fortheh v. Gardner, 1 i estates to the brothers and nephews o t A. in esMi 
Bare. 594 : 11 .L. J., Ch. 313 ; *6 Jur. 795. j at the time of his deriih wBi remaniderH in tail 

; to their issue male, would have t>eeu entitled to 
Eight of Eesiduary legatee to recover Assets, j the first estate in possession as tenant for life, 
if possessed by Executor within Twenty Years. 1 i with remainder to Ids iirsl and other sous in 

tTV _ j-i - J J. .<-1, X ' foil 1-T n V V fOriiiu. hilt a eoill" 


testator, the representative Of one of his execu- 1 promise was miuie, wuimi 

tors, and the residuary legatee under his will, j deetl of 1820. By tin's deed, whieh reoiti'd that 
filed a bill against the representative of his X. was the only surviving niale dcncemiant 

eo-executor, to recover residuary assets of the entitled under the trnst.^ of A.'s wili, and that 

testator, alleged to have been possessed by the he would be entitled (if at all) to an esIuTo. foi- 

co-executor. The plaintiffs are barred by the | life, witli remainder to his tirst and oilier sons 

statute 3 k 4 Will. 4, c. 27, s, 40, as to assets ' in tail male, leaving tlie reversmn in Ih anu C,. 
possessed by the executor more than twenty j who conveyed the lands to X. tor life, rennumler 
years before the filing of the bill ; but they are | to his first and othmvsons iir tail ^ I’eniaiinier 
not barred as to assets possessed by him since to X. in fee; and X. grunted annuities to il. 
that time. Adantfi v. Fa^iry, 2 OolL 290. and Ch, and undertook to indemnify them again-r 

certain debts. X. dial without issue mule, in 
Kegleot of Executors to convert Leaseholds 1834, having devised the lands to the re^pmuiems, 
— ^Time does not run against Eemaindermen The ]jctitioiier eiaimed to be entitled, under tim 
during Estates for Life.] — ^Where the testatrix limitations in the wili of A.; — lltlil, (hat the 
directed her whole property to be converted, | claim was barred by rhe Statute of Lamitations. 
and the executors allowed the successive tenants Malone v. tJ (hnnor, 9 Ir. Cli. K. 1.59. 
for life to receive the rents of leasehold until the ■ 

detcmiination of the lease, -after yvhose dehths Possession of Younger Sons^ of Property 
the plaiiitifis as remaindermen Sled a bill for a acquired subsequently to Will, adverse to 
general account: — Held, that- they yvere not Heir.]-* -A tcHtator,^ after appointing ccriain 
■barred by, the lapse of t|m,e'm not haying Sled settled estates tb Jils eldest, son, gave nil ,hp 
their bill until tlieir Interests eaiue intb posses- other real aiid personal estate, charged with hm 
stou, -and that, the d^ehdantp were, liable for the debts, to Ins executors, in trust, for his six 
value of the leaseAtqtha'-Httief-'When: it' .-ought to 1 younger sons absidtitely. j\ftor the <late obhls 
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will, a freehold estate was conveyed to him, and Acknowledgment of Debt by Executrix will 
he died in 1791, without having- republished his not deprive Devisee of Benefit of Statute,] — See 
will leaving Jiis eldest son of full age. After Putnatp' y. 
the ’ death of the testator, the younger sons 

entered into receipt of the rents of the subse- Executors who are Devisees in Trust cannot 
quGiitly accpiired property, and continued in subject the Eealty to Statute-barred Debt,] — Bee 
such receipt, without any adverse claim having col. 119. 

been matlc, until 1819, when the eldest son died, ... , t, m j * ^ ^ 

Icavin- on infant beh-. Fvo.u 1819 no claim ^ Admission by Trade Agent of Executor to 
was mtule on behalf of the infant, aiul the legatee, not an Actaowledgment.]-See ll Arfc- 

younger sons continued in the uninterrupted 

receipt of tlie i-euts. In 1839 the subseijticntly Acknowledgment by Executors, whoarealso- 
ac(|uire{l ])r()perty was sold under a decree in a trustees of Eealty, not necessarily binding on 
suit instituted by a judgment creditor ot the Realty. ]-Sec v. Wullh. col.lU 

testator, to which the meant heir ot the eldest 

son was a party. The heir of the eldest son Payment of Interest on Debt by Devisee for 
died after the lands were sold, and after attain- Life snfiicieiit to bind Eemaindermen.] — See 
iug- majority, and no bill of revivor w\as filed IlolUngshead. In re, col. 134, and RMam v. 
against the next heir. The purchaser objected Morley, col. 282. 
to the title, on the ground that the title of the 

testator’s heir was not shewn tobe extinguislied, Devise to Sons for Life, Eemainder to Heir of 
and that there was no person to convey the Survivor— Conveyance in Fee by surviving Son 
legal estate : — Held, that a good title was made — Action for Possession by Heir against Pur- 
out under the recent Statute of Limitations chaser more than Six, but within Twelve, Years. 
(3 k 4 Will. 4, c. 27). Scott v. JS'iivon, 6 Ir. Eq. K. from Vendor's Death.]— -See Redder y. limit, col. 
S ; 3 Dr. v'c War. 388 ; 2 Con. & L. 185. 175. 

Held, also, that it was no objection to the i -d tt 

title that the facts constituting adverse posses- ^ -j »• ' > ■ ’L 

sion were ].>roYed by affidavits, and in the ^ ^ ‘ 

absence of the heir. It). Mortgage of Legacy — Collateral Bond with 

The circumstance that the property was in Surety— Payment of Interest, by Surety.]— Bee 
lease when the adverse possession commenced, Scager v. Astoii, col. 224. 
and that an arrear of rent was allowed to 

accumulate for several years, does not prevent Action by Heir of Mortgagor to Eedeem— 
the statute from running. I h. Arrears of Interest.]— See Blmj v. Norwood, col. 
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of BoM Debt by Executors, iu otilk 4 Will. 4 , cr27\ pn’,w/t 

traiiger to Bond, BuMcieut.j — See eoi^ertupe^oy of if/t.'HHotd Pihitl.or ppr.s‘i>/i rhamhij^ 
■putvister, col. 282. through them, uiaij rooovcr any la ml or rouf with tu 

.siiii yeari^ from ihr eoutihaj of the dlmihliity, or 
igment by Debtor’s Devisees in /n;?//, the death of the pemon under dlmiVddij. 
Blair V. Wugent, col. 290; Franeis '"hut, at all ereuik within, thirty yearn from the 
irul St. John V. Bmighton^ col. 284. .puiht accruing. By n. 4, no time in to be alloard 
» ^ ♦ by reason of 'fhe plaintitPs alwence beyond ntmn. 

igment by Executors to Legatees jj 27, ,v. 18, no fn ether time 

~'diQQ Holla ud Y . Cln rh, ool. 2Si). if to be altau'ed through another jn moan di.'<- 

Heir and Next of Kin alleging con- oCiUtu «» druih of one 'under dhu/dnt,/. 

Ltimacy against those in Possession statute Eetrospective. j—Hcei. i(> of 8 .S: 4 
ble Diligence ” — “ Any Person dying 27, is so far retrospective ns to ext end 

—See Jeiinens, In re, Willis v. Howe, ^ where the hrst iiersou under distihiliry 

<Ued before the passing of the act. Hennc v. 

■ Tenant for Life, who has paid oiT Holloway^, 14 Moore, Ih C. 290 . 4 L. i. 190, 

stator, against Tenant in Tail and 9 W, 11. 642. ^ 

-See Horley v. MorUy, col. 319. ^ect. lt> is applicable to cases of I’csidenee in 

Ireland before the passing of the stature, if the 
’ controversy has not arisen till after the passing of 
; CLAIMING’ UNDER Lairds Clauses jp Haseil.Ew partef^X.kQ.thll \ 3 Jur. liOi. 
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conteudecl that, at the time of the conveyance of j In 183B the plaintiff became entitled to land, 
18BS, the infants liad no estate, the share in dls» i which the defendant then entered into possession 
pnte being vested in trustees, with discretionary of, and continued to occupy until action brought, 
powers for their benclit merely ; that those At the time when the plaintiff's title accruerfsho 
trustees were barrccl by lapse of time, under the was an infant ; she married under age. and con- 
Beal Property Limitation Act, 1874, and that tinned under coverture until the' time of bringing 
consequently the infants (and those claiming her action in 1870. In an action by herself '^ind 
under them) ’wore also barred, and could not her husband in her right to recover the land ; — 
recover the share : — Jdeld, that the purchaser Held, that the action was Diaintainable notwith- 
umlcr the deed of 18B8 having entered into standing that more than twenty years had elapsed 
possession wiih full notice and knowledge of since the title accrued, and moiX‘ than ten years 
the infant’s rights, the claim wms not barred by sitice the removal of the disability of infancy, 
the statute. 8omble, that he would also be Ih, See also v. Baaoomhe. col. 272. 

treated as not being iti adverse possession at all, 

but merely in right of the infants, and not! Coverture — AdversePossessionfor Forty Years 

therefore, as in a position to set up the statute during,] — Land was devised in 1774 by a man 
against them or their assigns. Yomej v. Harris, i his wife in fee, and after having married again, 
65 L. T, 45. ' ' I she lived on the property with her second hus- 

band for nine or ten years, and then went to 

Entry of Father upon Infant Son’s Eeai reside elsewhere, and they were never afterwards 

Estate — ^As G-uardian, not as Trespasser.] — In in possession, but under what circumstances 
1832 an infant became entitled to real estate in they left was never explained. The wife died in 
fee, iuid his father entered into possession. In lS28,beforethehiisband, who survived until 1832 : 
1836 he attained his majority. In 1852 the —Held, that the heir of the wife was barred by 
father died, having continued in possession of the adverse possession of above forty years; 
the property down to the time of his death, though the wife was always under the {lisability 
In 1854 he tiled a bill against the devisees of his of coverture, and her husband had a tenancy by 
father for an account of the rents and profits the curtesy during his life, and it w-as admitted 
Held, that the entry of his father in 1832 must that no lino had been levied. Boa d. Oorhij v. 
be taken to have been as his guardian and not ; Bramtmi, 4 H. & M. 664 ; 3 A. & E. 63 ; 1 H. & W. 
as a trespasser ; and the statute, therefore, could | 162 ; 4 L. J., H, B. 166. 
not be set up successfully. Thomas v. Thomas^ ' 

2 Kay & J. 70 ; 25 L. J., Oh. .159 ; 1 Jur. (n.s.) | Wife of Mortgagor entitled to Interest 

1160 4 W. R. 135. j on Mortgage — Statute does not run, though In- 

! terest not paid.] — See Hawas, In re, Bnrehell v. 

Possession by Guardian as Bailiff for i Hawes, coL 218. 

Infant.] — See ThiJiar v. RodteaU, and .Holds, In I 

re, col. 251 ; and Pellei/ y. Hasaom.ha, col. 27i i Title by Possession under informal 

i Conveyance by Husband and Wife of Wife’s 

Time runs against Infant Bevisee from ; Land.]— -See Jumpsen v. Pltahers, col. 229 : and 

Full Age and Testator’s Death, not from Bis- j Corhett v. Rarkar, col. 211. 
covery of Will.] — A testator (whose will was i at. ^ t , 

not discovered fo'r lifteen rears after his death) i Parties Abroa^.]~lhe 3 A 4 

died ia 18-17, leaving his devisee an infant, who : 

attained full age in ISoS ;~Held, in an eject- 1 ^ ? colonial act In l/% H lairchasal lands 
ment brought in 186!) bv the devisee against the j ^ew bouth Wales, and. afterwards lett that 
grantees of the heir-at-lW, tliat bv the lapse of Pitting two servants, 1. and E., m- po.s- 

twenty years from the death of the te-statol, .and continued m pos- 

of ten ‘years from the time of the devisee’s ! 

attaining full ago, Ids right was barred by the i Possession under a title from 1. and E. H. con- 
statute. Lam-heH v. lirmm,:. Ir. K. .5 C. l: 218. j ‘he oolojiy and died iiUbd.l 

j H. s heir-at-law was then in America, and was 

Kegleet to enter when, of Age.] — An | residing there in 1857, when he brought an 

infant who neglect.s to enter six years after he ejectment in the colony to recover possession 
comes of age, is as much barred by the Statute of the lands : — Held, first, that T. and R. i,vere 
of Limitations from bringing a bill for an tenants at will, and that such tenancy at will 
account of ])rofits, as he is from an action of ended at H.’s death in 1833.^ lloijan v. Hand, 
account at common law. Loakeij v. Loahnp i H Moo. P. C. 310 ; 4 L. T. 56.> ; 9 W. .R,. 673. 

Prc. Ch. 518. , ' i Held, secondly, that .H.’s helr-at-iaw being 
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Disability of one Coparcener does not save 
Title of Otbers.]— Sec Itoe d. L((n<j(hm v. llowis- 
ton^ eol. 105. 

The Time of tbe Disabilities must be Stated 
•See lUewitt v. ooL 2r?0. 
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into the colony hy 9 Geo. 4, c.'8S, s, 24), was 
3 -epealed by 4 Will. 4, c. 27, and that J.’s 
I'iglit of action was barred by ss. 2 and IB. 

Devine v. JloUotviiy, 14 Moo. P. C. 290 ; 4 L. T. 

190; 9 W.B. 642.’ ' 

a' bill filed in 1850, to set aside for fraud a 
limitation under a deed of 1818, by which the 
reversion in lands was limited to the defendant 
for life, stated that the defendant went to 
America in 1822, to avoid service of subpoena, 
and there concealed herself, which prevented the 
grantor from taking proceedings to set aside the 
deed, and that the grantor devised the said lands 
to the use of the plaintiff for life, “with remain- 
der as therein,” and also devised the residue of 
his estate to the plaintiff absolutely : — Held, on 
demurrer, that lapse of time was not a bar to the 
plaintiff ; and that she might, as devisee, main- 
tain a suit to set aside the deed without making 
the heir-at-law of the grantor a party. Johnston 
V. IJowison^ 13 Ir. Eq. B. 463. 

Possessory Law of Jamaica — ISTo Excep- 
tion in favour of Absentees.] — See Berhford v. 

Wade, col. 152. 

Lunacy.] — A legatee, after the lapse of twenty- 
;ent in a claim for his legacy. The 


. the Plea.]' 

In Eq,uity.] — Sec Cholmondeh.'H v 


The 8 deo. 1, c. 4 (Statute of idmital 
does not extend to crown bonds or recogniz 
although the crown is hue a trustee in the 
a subject. A demurrer taken to a idea ol 
ment founded on that statute, put in to i- 
facias on a receiver’s recogiuKance, wiis the 
allowed. II). 

Adverse Possession.] — Where an entire i 
or other district has been in charge to the 
within sixty years, acts tlone in different pj 
it by different pers(tns, such n.-* the erect iu 
occupation of lime-kilns for burning liin 
found within the district, and of cottages f 
ation, and the sale 
amount to su 
as to displace the title* 
although ri'sey may 
sixty Years, , 


three, years, .. ^ ^ , 

surviving executrix had, during part of the time, 
been a lunatic : — Held, that, her lunacy -was no 
bar to the statute running. BoUero v. Ilaljim, 
Ilaxve.^, Bxi)arte^ 19 W. B. 820. 

Disability after Statute has commenced to 


occupation 


purpose of such occupi 
lime so pro<luced, do not 
adverse possevssion 
crown to the district, 
beeii continued for aliove 
KUu! Mllliiim il , V, 

14 L J., Ex. 274. 

Land in British Honduras.]— -H eh 1, in mi 

information of intrusion relating to land in 
British Horuluras, that tho defendants haying 
shewn sixty .years’ adverse posse.ssion theveinun 
before 1817. by themselves ai]<l tiudr [iredecessors 
in title, without disturl>unco or eifectual claiyn by 
the crown, such infurmarion must be dlsinis>ed. 
Att.-Ben. for Briihh Hondn-ras v. Brlstion\ 50 
L. J., P, 0. 15; 6 Api>. Cas. 143; 44. L. T. I— 
B. C. 

Although Britisli Honduras was fortnally 
declared to he a British colony, and, formally 
I to British dominions }jy a proclamation 
■ dated the I2th May, 1862, yet- 
been imule therein, by the 
■ly as 1817;— -Held, that the tenl- 
erovvUi must lie deeuned 
-{Hired in or before that year. Ih. 

Onus probandi]— The title of tlie erowir 

to lam Is, of which it has bec*n o tit of possess km 
■s, may he tried in an information 
■self, anVl need not be first fouml l>y 
^ the only effetir of the 21 dacyir 
14, being to tlirow the onus of proving title hi: 
instance. In such case, upon the orowi|;^<: 

2 M.& W. 23 1 Tyr, ^ CB: 
A). Mot 6 B. J./Ex. 9. - 


ancestor, "it shall run on against his infant heir 
as in the case of a fine at common law. >S7. Johi 
V. Turner, 2 Venn 418. 

Bee also Mevarre v. Bnthm, col. 250. 


annexed 

As between Mortgagor and Mortgagee.] — of her majesty. 

Beet. 16 of 3 &; 4 Will. 4, c, 27, shewing the rights grants of land bavin, 
of persons under disability, such as absence crown as ea^ .. 
beyond seas, docs not apply as between niort- torial sovereignty of the 
gagor and mortgagee. Kingman v. 2tou.nj, 59 ; t(,> have been ao 
L. J., C'h. 486 ; 17 Oh. H. 104 ; 44 L. T. 597 ; 29 | 

W. B.'627. ’■ 

Coverture is no excuse for not redeeming a , 
mortgage, for if a woman become .afterwards dis- for twenty year 
covert,. the Statute of Limitations “will run from of intrusion iti 
that time. 2 Atk. S3B. ' ^ inquest of otiiee 

Tenancy by curtesy is -no excuse, for it is of no g. V / 
consequence ' to a mortgagee' who, has .the equity the first 
of redemption pif such 'tenants do not make use’' v. 

of their right, they* shnH-ibe, barred. JS, . '980q 5 XX h 

X Se€i V. 

. ' B«cliase of €rown Itedi.]— A conveyance ot 
mn f 210 j.md if r- '6- manor by the cbnnniHsioiiers of woods ami 
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forests OH the part of the crown does not entitle 
the })iircliaser to maintain ejectment against the 
possessor of land inclosed from the waste of the 
manor, more than twenty years before the con- 
veyance, without leave of the crown. Das d, 
IVfftt v.'Mosru, 2 Scott. 276 ; 2 Bing. (N.G.) 189 : 

1 Hodges, 215 : 4 L. J., C. P. 2S5. 

Returns of Eevenue.] — Returns of any parti- 
cular subject-matter by auditors in their accounts 
of the crown revenue are suificient proofs of its 
having been kept in charge to protect the claim 
of the crown from the operation of the 9 Geo. 3, 
c. 16, although they have returned Nihil,” and 
the claim has not been put in suit thereon for 
more than sixty vears. Att,-Ge.n. v. Eardley 
(Lord:), 8 Price, 39 ; I Daniel, 271 ; 22 R. R. 
697. 

So, if the auditors make due returns, to the 
office of commissioners for auditing the public 
accounts, of the rents and other profits of lands 
forming part of the crown revenue, those returns 
constitute a putting in charge within that statute, 
so as to save the right of the crown from, the 
operation of that act ; although the auditors 
have for more than sixty years received nothing 
in respect of such revenue, and though the 
crown within that time had not instituted any 
suit or proceeding to recover any part of it. 
Att,-Qen„ v. Maxmdl, 8 Piice, 76, n. 

IIL POSSESSION. 

1. Gexeeally. 

See 3 & 4 Will. 4, c. 27, ss. 3 (Dlmyntimiance 
of), 10 (E)itrji), II (Conthmial claim, on or near 
the land?), 12 (Joint Teoiants). By s. 13, the 
jm^mdon of the heir's hrotJier is adverse to the 
Juiir, 

Mere Want of Possession not within Statute.] 
— The 3 & 4 Will. 4, c. 27, s. 3, does not apply to 
cases of want of actual possession, but to those 
cases only where the owner has been out of it 
and another party has been in possession for the 
prescribed time ; for there must be both absence 
of possession by the person who has the right, 
and actual possession by another, whether adverse 
or not, to bring the case within the statute. 
.Smith V. Lloyd, 9 Ex. 562 ; 2 C. L. R. 1008 ; 23 
L. J., Ex. 194 5 2 W. R, 271. 

Statute ceases to run immediately adverse 
Possession is discontinued, though rightful 
Possession not resumed.] — See Trustees and 
Agency Co. v. Short, col. 268. 

Bispossessiqn and Resumption of Possession.] 
— See liandali v. Steveiis, and Doe d. Baker v. 
Coomhe-s, col. 271. 

Dispossession after Statute has run.] — The 
plaintlii proved twenty years’ possession ; the 
defendant ten vears’ following the twenty 
Held, that the plaintiffi was entitled to recover, 
as his earlier possession must prevail. Doe d. 
ILardhmj v. Cooke, 7 Bing. 345 ; 5 M, P. 181. 

’ Presumption of Seisin in Fee ftom Possession,] 
■ — If no other title a]')pears, a c.lear possession of 
twenty years is strong presumptive evidence of a 
■fee. Doe d. BarsweU v. Barnard, Cowp. 595. 

•But possession of land for any term less than 
twenty years by a feoffee, is not presumptive 
^-P lTrr/ii*xr nf DoC d. Jf'^ilkl7l.S y. 


aieveUnd, 9 B. & C. 864 ; 4 M. k; Ry.066 : S L. J. 
(O.S.) K. B. 74. 

Proof of possession of land, and pernancy of: 
the rents and profits, is prima facie evidence of 
a seisin in fee. But proof of forty years’ sub- 
sequent possession by a daughter, while a son 
and heir lived near and knew the fact, is much 
stronger evidence that the first possessor had 
only a particular estate. Jayiw v. Price, 5 
Taunt. 326 ; 1 Marsh. 68 ; 15 IL R. 518. 

Possessioufor Statutory Period transfers Title.] 
—See Incorjw rated Society for Protestant Schools 
y. lUchards, and Scott y.' Eiieim., col. 149. 

Par at Law and Equity to an Jlc count.'] 

-After an ejectment, and twenty years’ posses- 
sion, the Statute of Limitations will bar an 
account both at law and hi equity ; for the jus 
possessxonis is gone by the statute, and if once 
the statute begins to attach, incajiacity will not 
avoid it. JJevarre v. Button, 1 Yin. xibr. 185, 
pi. 7; 2 Eq. Gas. Abr. 9, pi. 6. 

Actual or Legal Possession.] — There is no 
difference between actual possession and legal 
possession in respect to limitation, JIageunis v. 
Fallon, 2 Moll. 579. 

Forty Years’ Possession — Disabilities.] — 
Defendant pleaded forty years’ possession with- 
out account or admission of any debt : to a bill 
setting up an old mortgage, and stating an account 
settled, and that owing to infancy, coverture and 
other disabilities plaintiffs could not proceed : the 
plea was allowed. Blewitt v. Thomas, 2 Yes. J. 
669. 

Possession of Receiver.] — The possession of a 
receiver in a suit is prima facie the possession of 
the parties who obtained his appointment ; but 
the solicitors of the parties who had obtained 
the appointment of a receiver having written a 
letter to the solicitor of an outside incumbrancer 
stating that the balances of the rents would be 
paid to him : — Held, that the possession of the 
receiver thereby became the possession of the 
outside incumbrancer also, for the purpose of 
preventing the Statute of Limitations (3 & 4 
Will. 4, c. 27), s. 34, from running against him. 
Penney v. Todd, 26 W. R. 502. > 

Possession of Receiver for Mortgagees, appointed 
by Mortgagor, Possession of second Mortgagee, 
though he receives nothing.] — Seo. Knight v. 
Boevyer, col. 216. 

■ ‘ Possession of Receiver for Court, Statute does 
not run during — Possession of Widow.] — See 
Dixon y. Gayfere, col. 256. 

Possession of Agent,] — The possession of an 
agent is the possession of the principal ; and the 
principal may acquire ,a possessory title to real 
estate by receiving the rents for twenty years 
through an agent, although that agent Js _ the 
person really entitled to the estate. R iUiams 
V. Pott, 40 L. J., Ch. 775 ; L. R. 12 Eq. 149. 

Possession commencing as that of Agent 
continues to be so.]— -See Lgell v. Kennedy, and 
Smith V. Benmtt, col. 204. 

Possession of Servants as Tenants at Will — 
On Death of .Master Possession '/adverse to' 

Wilk'm % t’ Heki]— 9ol- 246. 

, ^ 



I cnter(3cl into receipt of the rents as buiiiff for his 
infant son, and that, consequently, tlie title of 
I John was not barred by s. 12 of tlie act H b: 4 
Will. 4, c. 27, anti that his Ijrother Sainnel was 
entitled to tliar oiie-e!3:hilL But held, ilau. as 
to Saniuers own nnc-ei.nhth, the same ]nv'^urnp- 
tion di<l not arise, and that, tliei’e beiny no evi- 
dence that the father had received the rents as 
agent for Sainnel, or had ])eh}re the ex|)irat ion 
of the statutory jMiriod acknowledged lih title in 
writing, or accuunled him for the rents, the 
title oi; fsamiiel to that tme-eighth. was Inn-red ])y 
the stamte. ConseqtK'utly, Samuel was einitled 
to tliree-eighths of the whole property and the 
remaining five-eighths passed uruler the fathers 
will. II()hhA\ hi rt\ v. ]V(i(h\ 57 L. J., 

Ch. J84 ; 8ti Cli. I). 558 ; 5S L. T. U ; M W. 11. 


and notwithstanding the adverse possession of 
another party soon afterwards commenced, the 
court cannot presume such adverse possession 
to have commenced so nLstantaneousl.y on the 
death of the first cestui que trust as wholly to 
exclude the equitable seisin of the parties next 
entitled, to the beneficial interest. Parjier v. 
Carter^ 4 Hhire, 400. 

Trust for Sale harred by unlawful Possession 
of Person entitled to Share of Proceeds.]— 8ce 

jBollmg V. Bohday^ col. 188. 

Possession of Trustee, Possession of true 
Cestui que Trust.] — See Liator v. Plclifvrd^ col. 
182. 

Possession as Guests.] — The owner of a house 
allowed his sisters to reside therein, and contri- 
buted to their support. He paid the rent and 
taxes and executed all necessary repairs : — Held, 
that the occupation was in the character of 
guests and not of tenants at will, and that the 
{Statute of Limitations did not run as against 
the owner. Pealiin v. Pealna^ [1895] 2 Ir. 11. 
359. 


Possession by Pather assumed to be as 
Guardian, not as Trespasser.] — 8ee Thouhiti v. 
Thomas, col. 24.5. 


Possession by Executor and Uncle assumed 
to be as Bailiff for Heir, not as Stranger. ]-- See 
Pellnj V. JJa^womho, col. 272. 


Possession by Trustees under void Deed.] — 
Although trurttecB have in the lirsi; instance 
entereni into possession of larul conveye<I to fhein 
in trust for a charity under a deed void, under 
the law of mortmain, yet they may acquire a 
title bv possession. Chundior v. Bartlu, 5K 
L, J., Ch. 58f> : 42 Ch. 1\ 812 ; (>1 L. T. 118 : 87 
W. Jk GS2. 


Possession by Pather as Bailiff for Infant.] — 

A father, in 1848, entered into possession of 
cei-tain lands of gavelkind tenure as guardian of, 
and bailiff for, his infant child (the plaintiff), 
and continued in occupation of the same until 
his death in 1885, at which time his child had 
attained the age of forty. There had been 
nothing to change the charactci- of his possession 
since cntiy. The defendant, who claimed through 
the father, remained in possession of the property 
until the commencement of this action in 1898 : 

— Held, that the Statute of Limitations did not 
begin to run until the father’s death in 188G, 
and that the action having been brought within 
twelve years from that date, the piaintiff’s claim 
to the lands was not barred thereby. Thomas y, 

Thomas (2 K. & J. 79) explained and followed. 

Ttnher v. Podioell, 8 R. 1 ; 69 L. T. 591. 

A father was entitled in fee to an undivided 
moiety of gavelkind land, the other moiety of 
which belonged to his wife in fee. She died in 
May, 1870, leaving two sons, Samuel and John. 

Joiin was then an infant. He attained twenty- 
one in 1877, and died in May, 1884. On the 
mother’s deal h tlie moiety descended to her two 
sons in equal Kshares, as her co- heirs by the cus- 
tom of gavelkind, but the father was b}’ that 
custom entitled to a moiety of the rents of her 
moiety so long as he remained a widower. On 
the mother s death he entered into the receipt of 
the whole of the rents of her moiety, and con- 
tinued in possession, without accounting to his 
sons or acknowiedgiiig their title in writing, for 
more than twelve years. On the death of , John 
in 1884, his interest' descended to his brother thcAlefendant distrained for two yt»urs’ wni 
Bamuel as heir of the /mother-- 'In February, Held, that B. lia<l not as rector awfiilred a 'title: 
1884, thc'father iiacrmame4a:secdnd;wii’e,;and' to the, school, cottage, and garden by the Htatpte. 
in KoTember^d884vhe diedf---:H.eid, that,; as to of Limitations, ami conHcquently there? was m>. 
thatrqme-eighfh of the' property tbAvhieh John want o! title lu the defendant, fhlmm v. 
becanbe onrthe; dekth^of 35 W.,1L.409. , ' 

his mother,, dhe takeh to-ha^ Sembic/ that the lease -of 12th Kw., 1883,. 


Glebe Land— Purchase of adjoining Land by 
Rector — Promiscuous Occupation by successive 
Rectors.]— In 1846, H. W., the rector of ihe 
parish of C., j)iirehascd umh.'r the jirovisions of 
an inclosure act, a numher of plots of wnsti;- 
land adjoining^ the glebe, removed the old bound- 
aries, and occiq')icd the ancient glebe and the 
new inelusiires indisi-riminatoly, H. ’W. died iu, 
1850, and was siiccee<led Iw Ik as rectem P. died 
in 1855, and was succeeded by B, Both ik ami 
B. occiq>ied the whole land, as H. W\ had done- 
previously, in 1862, B. built and laid md- a 
scliool, cottage, and garden on one of tlie plots, 
of laial so purchased by H. TV., ami the seisool 
was placed under the n'lanageimmt of a «.*om- 
mittee. On 12th Xov., 1888, the dcfemlard'. who 
was the grandson ami luul succeeded to the ri-al 
estate of H. TV., grn'iite<i a lease of the selu^uh 
cottage, and garden to B. and, the chureli wardens- 
and their successors for niuety-nine yea{’.sal iivtt 
shillings a year, with a proviso for increiU'-e on a 
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•was a valid lease andei: B1 &: 82 Tict. c. ■■14. s. 1. 

Ih. 

0ravei Pit filled up Isy Tenant of adjoining 
Owner — Title of Surveyors of Highways ex- 
tinguished.] — A gTavei pit and a road to it were 
allotted by coinrnissioiiers under an inclosurc act 
to the survtivors of highways of a hamlet for the 
repair of its roads and ways. From 1887 to 1803 
the surveyors ceased to take gravel from the pit 
or to use the road, and took no steps to assert 
their right to the }ht or road, but got gravel for 
the repair of tiie highways from, another pit two 
miles off, which they purchased from time to 
time from the plaintiff’s father and from the 
plaintiff. The land allotted for the road and 
gravel pit was entirely surrounded by old inclo- 
sures belonging and land allotted to the plain- 
tiff’s predecessors in title. In 1837 the tenant 
of the greater part of the land in which the pit 
was situated filled up part of the pit, and from 
that time cultivated the surface as arable land, 
together with the adjacent parts of the fiekk 
In 1831) another tenant ploughed up the remain- 
ing portion of the pit, which abutted upon land 
in his occupation, and also the allotted road, 
which passed through other land in his occupa- 
tion ; and both continued to be cultivated by 
the plaintiff’s tenants as arable land from that 
time till 1803. In 1844 the tenant of the plain- 
tiff, who was in occupation of the surface of the 
greater part of the pit, was elected one of the 
surveyors of the highways, and held that office 
for one year : — Held, first, that actual possession 
of the gravel pit and road was taken by the 
tenants of the adjoining lands in 1837 and 1839, 
and therefore the title of tbe surveyors of high- 
ways to the gravel pit and road "had, by the 
operation of 3 ck 4 Will. 4, c. 27, ss,"2, 3, 
34, become extinguished. Smith v. Stocks, 10 
B. k S. 701 ; 38 L. J., Q. B. 300 ; 20 L, T. 740 ; 
17W. R. 1135. 

Held, secondly, that the circumstance of the 
tenant occupying part of the pit being elected 
surveyor of highways after possession had been 
taken of it, did not interrupt the running of the 
period of limitation, as the character of his pos- 
session as tenant under the plaintiff’ was not 
altered duilng his year of office. Ih, 

Possession of Bitch, belonging to another by 
making it part of Grarden.]— bee Marsh all v. 
Taylor, col. 268. 

Possession of Surface by Lessee of Minerals, 
Possession of Minerals,] — Action for breaking 
and entering the plaintiff's closes, and digging 
minerals therein. A plea justified'the ti-espasses 
by the defeiidant as assignee of a lease of the 
.minerals for ninety-nine yeai’s granted by the 
owner in 1821. Replication, that the right to 
make an entiy did not first accrue within twenty- 
one years. It appeared that from 1816 B. was in 
possession of the close under a lease, in which 
there was no reservation of the mines. In 1821 
the owner granted a separate lease of the minerals 
to B. and P. for ninety-nino* years, under whom 
the defendant claiuied. In. 1847 the mines were 
first worked Held, that B. was in possession 
of the mines before 1821, by reason of his being 
in possession of the sinface as lessee under a 
lease, without reservation of the mines ; ^ and 
that such possession enured for the benefit of 
himself and P. on the granting of the lease of 1821, 
so as to make himself and P. possessed of the 


mines from 1821 under that lease, and not to 
leave the effect of that lease to be the grantins' 
of a mere interesse termini. Kerne v. PotrelL 
2 El. k Bl. 132 ; 22 B, JT,, Q, B. 305 : IT Jiir. 
1052. 

Held, also, that although the plea confessed 
the possession to be in the plaintiff* at the time 
of the trespass in 1847, yet that the defendant 
was not confined to rely .upon the right of cnti-y 
which accrued to him in 1821, but might rely on 
a supposed dispossession within twenty-one yeans, 
before 1847, and his right of immediate entry 
thereupon. Ih. 

Possession of Land or Easement— Highway — 
Tunnel under.] — By a local act power was given 
to road trustees, in whom the soil of the road was 
vested, to consent in wnlting to excavation or 
undermining of the road : this was repealed a?, 
from 1 Hovember, 1871. By deed dated 12 July, 

1871, the then road trustees, for valunble con- 
sideration, granted to defendants’ predecessor in 
title a licence to' construct a tunnel under tlie 
road. The tunnel was competed about July,. 

1872, and had ever since remained in the uninter- 
rupted and exclusive possession of the defcndaiit.s 
or their predecessor in title. No substantial 
alteration had been made in it for more than 
twelve years before the is.sne of tlie writ in- 
August, 3891. Plaintiff, who was owner of the 
land on both sides of the road where the tunnel 
passed under, claimed to be entitled to the soil 
under the road at that place, and claimed an 
injunction restraining trespass by the defendants, 
on Ms land, bemble, the plaintiff had not such 
a title to the soil under the roarl as to enable 
him to maintain the action : — Held, that whether 
this were so or not, the use of the tunnel by the 
defendants was not a mere easement, but as 
against the plaintiff amounted to exclusive- 
possession and occupation, which having con- 
tinued for more than twelve years, the action 
vras barred by the (Statute of Limitations. Be can 
V. London Portland Cement Co., 3 R. 47 ; 67 L. T. 
615. 

Working into adjacent Mine,] — The plaintiffs 
"wei'e seised in fee of lands to which their pre- 
decessors derived title, under a conveyance in the 
reign of Elizabeth, wherein the grantor reserved 
to himself and his heirs male a rent charge of 
Is. 8^., and which contained a proviso that the 
grantee and his heirs should not dig or get any 
coal upon the lands for sale, but only such as- 
should be burned or employed thereon. The- 
defendant, claiming title under a demise from a 
descendant of the grantor, had for more than 
twenty years worked from mines of his own 
under adjacent lands into, and 3iad taken coals, 
from, the mines under the plaintiffs’ lands: — 
Held, first, that the proviso in the original con- 
veyance was a covenant, and not a repugnant 
condition, and that it did not affect the amount 
of damages which the ' plaintiffs w’ere entitled to> 
claim, as, under it, the grantee was still entitled 
to get all the coal for his own use, though not to- 
sell it. . Ashton v. St oak, 6 Ch. I). 719 ; 25 W. R, 
862. 

Held, secondly, that the defendant had not 
acquired any titld to the , mine by possession 
under the Statute of .Limitations, and that tlie 
plaintiffs w’-ere entitled. to an' injunction with an 
account for:six;years,-„.;J&,: . . 

Possession bif the surface by the' lord of the 
manor is ,no answk’ fb^%‘piea of the statute in an 
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of ejectment by him for the mines beneath 
the surface, the def enclEmts having been in posses- 

for more than twenty years. 


action of ejectiiaerLt hy him for the 


Possession of Wall by Inscription on it.]— 

le PhiUrp^on. v. (rihhni, col. 21)4. 

As to when Time begins to run against an 
inuitant who has never been in Possession*] 
■See Searle v. Colt, coL 275. 

Lord of Manor never out of Possession.] — 
je Lloj/d V. Bartlett col. 3uo. 

Copyholder in Possession of Part of Waste 

ifluirinff Preehold.]— See.4?5f.~^7u/o v. lemhne, 


■sion of the mines 
Blch d. Oidlen^y.JolFfison, Stra. 1142. 

Possession of Wife’s Share of Estate by Hus- 
band after her Death-Wife’s Heir harred.]- 

See Jlasdl, Me parte, ooL 150. 

Possessory Daw of Jamaica.]— See Beeliford 

Y. }Vade^ col. 152. 

Occupation of Tenant who 
■Claimant not Occupation of Olaimant.j bee 

Boa d. Bhmy v. Bdioards, col. h>6. 

Possession under Agreement fbr Lease- 
Statute does not run against Owner till enu 
oa-rppfi Term.l— See Warrm v. JPirmy, col. 


VYILCW1C4. ^ , , . -1 -.1. 

or by Persons claiming through him. J— Siwde, 
that the effect of s. 34 of 3 ^ 4t \\ ill- 4. <,*. :.f . is 
to sivc title by })Ossession for twenty years, but 
that such twenty years* ])Ossess ion Tnu.'’<t lie ei the]’ 
by the same person, or several persons claimin,^' 
one from another. Boe d. Carter v. Barnard, 
13 Q. lb 945 ; 18 L. 3., Q- B. 30*;. 

By successive Trespassers.] —Though 

under the Statute of Limit, ations (3 & 4 ill 4, 
c. 27, s. 34) the right is extinguished at the end 
o*f twenty years, still adverse possession bv a 
succession of independent trespa.ssors, for a peruxi 
exceeding twenty years, confers no right on any 
one of them who has TU)t hnnsolt lia<l 
years’ uninterrupted possession, except ns tur- 
nishing a defence to a trespasser in possession 
against an action by the righttul iovner 
y. Gayfere, 17 Bcuv. 421 ; 2H L. J.. Oil. t.«. 

After bfith the trustee anil cestux ()«e trust 
bad been out of possession nmre than twenty 
years, an eject me nt was brought by A. B., the 
iieir of tlie trespasser, in the name oi tlie 
ti'usree. and he obtained judgment. I he trusiue, 
diselaiiniiig all persoual interest, then lustjtutod 
a suit, seeking to have the rights yelavy as 


Interest in Possession hy his granting a new 
lease during the Continuance of the old one.]-- 
Serfl?r^<7Ar«i CM., Oa-ford r. col. 

157. 

Possession by Joint Tenant of more than his 
undivided Share in any Poryn of the Land.j 
—See 3Iwrplij v. Murphy, col. Ito. 

Estate as Joint Tenants 
•ful Possession of two jointly.]— bee ll/tHl v. 


Bee Cole v. Heychm, col. 


affiiinst the trustee and the right iul nwjicm to 
recover tlie property that, the coiut being 

ill iiossesftimi, the Staiuto (4 .Limitatums did not 
apply, so, as to preveattUe court s di*el;iring who 

was entitled. Ih. , ^ 

A- wrouErfuliv euterctl. ami died latestate . h 
widow eiitm’Cil that the |H-KS'^ess]oa o t , he 

widow was not a coutiauaa<‘e ot that ot aci* Hus- 
band, it not beinu: shewn that sbe was entitled to 


until Termination of Life 
V. Capel, col. 172, 

obtained under the Statute 
subject to Trusts declared 
;ee Scott y. Scott, col. 198, 

i.]— See Thorp v. Paeey, (^ol^ 
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plaintiff, and that slie could not insistoii her own 
possession for thirteen years, as it was not derived 
from the husbaiurs possession, although the 
possession by hci’self and. her husband for more 
than twenty years consecutively would have 
entitled her to a verdict if she had been defen- 
dant in an ejectment brought by the real owner. 
Doe d. Carter v. Barnard, ldQ.B.94-5 ; 18 L. J., 
Q. .B, 306, 

A., purchaser of land, was let into possession 
before execution of a conveyance. He let in his 
son as tenant at will ; the son occupied and built 
a cottage (.m the land : afterwards A. took a con- 
veyance from the vendor, and some time after he 
imndgaged the land. The sou continued to occupy 
the premises in all respects as at tirst, till his 
death, which happened within twenty-one years 
of his entry. Tiie son’s widow continued to 
occupy till the expiintion of twenty-one years 
from her husband’s entiy : — Held, that an eject- 
ment afterwards brought against her was barred 
by 3 & 4 Will. 4, c. 27, ss. 2 and 7 ; for that the 
tenancy at will was not deteianined by the father’s 
taking a co.nveyarice, and that, if it had, in point 
of law, been so determined by that event, or by 
the mortgage, a tenancy by sufferance must be 
deemed to have commenced from such deter- 
mination, there being no evidence of a new 
tenancy at will ; and the tenancy altogether had 
continued more than twenty years from the end 
of the first year. Dae d. Goody v. Carter, 9 Q, B. 
863 ; 18 L. J., Q. B. 305. 

By Son in succession to Father.] — One, 

after occupying a house for several yeais as 
tenant from year to year, found no one to .receive 
the rent for fifteen yeai’s before his death, and 
devised the house (with power of sale, iiiuler 
such conditions as might be thought expedient), 
for the benefit of his wife and children. His 
eldest son occupied the house, paying a rent to 
the widow, for fifteen years after the death of the 
father, when the widow died : — Held, that not- 
withstanding the infirmity of the testator’s title, 
the son could not insist on retaining possession 
of the house adversely to the devisees beneficially 
interested under the will but that the latter 
wore entitled to require that the property should 
be sold and distributed according to the direc- 
tions of the testator. IDmltshce v. HawltHhee^ 
11 Hare, 231. 

See Sulliny v, Broiajhton, [1893] A. C. 556 ; 
Trustees and Ayenoy Co, v. Short, col, 268 ; and 
Wnih V. Ilowe^Eak),, col. 308. 

Widow of Tenant at Will continuing in 
Possession does not occupy as Tenant.] — Bee 
Doe d. Stamaay v. Iloeh, col. 228. 


3. ADVEItiSB. 

Hature of,] — Bossession is adverse for the pur- 
pose of iimiiation when an actual possession is 
foumi to exist under circumstances which evince 
its incoinputibility with a freehold in the claim- 
ant Des Bar res v. Shey, 29 L. T. 592 j 22 W. E. 
273. 

Possession not Adverse, when Eights of 
others recognised.] — ^Bee Ineorporated; Society 
V. Mieliardis^ col. 149. 

Atatnte ceases to irun against Owner iinme* 
diately Adverse Possession is discontinued.] — 
Sec Trmtees mid Agency Co. r. Shorty coL.268. 

YOIi. Uk W . , ' ' 


Entry and complete Ouster of Adverse Pos- 
sessor stops the Statute, though Possession so 
taken not Shewn to have keen Continued.] — 
See Worssam v. Vande^ihrande^ col. 271. 

Since 3 & 4 Will. 4, c. 27.]-~By 3 & 4 Will 4, 
c. 27, St?. 2, 3, the doctrine of non -adverse 
possession is done away with, except, in cases 
provided for by s. 15 ; and an ejectment must be 
brought within twenty years after the original 
right of entry of the plaintiff (or of the party 
under whom he claims) accrued, whatever is tlie 
nature of the defendant’s possession. Sejuant v. 
Doe d. Knight, 2 M. W, 894 ; M. & H. 291 : 2 
Bm. L. 0. 542 ; 7 L. J., Ex, 335. 

After Expiration of Title.]— A wrongful con- 
tinuation of possession for twenty years after the 
expii'ation of a title, under which the tenant 
lawfully entered, constituted such an adverse 
possession as created a bar to an entry or to an 
ejectment. Doe d. Parker v. Gregory, 4 N. & M, 
308 ; 2 A. A E. 14 : 4 L. J., K. B*. 19. 

As, where the husband of a tenant for life held 
over twenty years after her decease. I h. 

Twenty Years’ Possession Adverse to a Title 
extinguishes It.] — See Brassington v. IJeiveUyn, 
col. 270. 

Effect of, in Equity.] — ^Where there has been 
adverse possession not accounted foj’ )jy some 
disability, as coverture or infancy, for twenty 
years, a court of equity ought not to interfere. 
Choi tmmd clay v, Clinton, Turn, k E. 107. 

Of Trustees, Mortgagees, and Lessees.] — 
Adverse possession, as against an equitable eslatCy 
may create or defeat a right where the possessor 
has no duty to discharge for the praty against 
whom possession is pleaded. The effect of adverse 
possession cannot be suspended during the con- 
tinuance of long terms of years. Adverse 
possession of an equity of redemption for twenty 
years is a bar to any other claim of the equity of 
redemption, producing the same effect as abate- 
ment, intriisioD, and disseisin, with res[)ect tO' 
legal estate. S. C., 4 Bligh, 1 ; 22 E. E. 83. 

Acts done by a trustee or termor for years can- 
not have the effect of adverse possession. But 
the rule does not apply to the case of mortgagor 
ami mortgagee. Ih. 

Possession of Trustee never Adverse to true 
Cestui que Trust,] — See Bister v. Pickford. 
col 182, 

Possession of Cestui que Trust not Adverse 
to Trustee.] — Bee Smith d. Denyiison v. King, 
col 181, 

Person let into Possession hy Cestui que 
Trust.] — See Melllng v. Leah, col 181. 

Adverse Possession bars implied Trust,] — 
Bee Kingston v. Lorton, col. 196. 

Trust for Sale hatred hy Adverse Possession 
of Person entitled to Share of Proceeds.] — Bee 
Bolling v. Btohday, col. 183. 

On Death of Cestui que Trust in Possession, 
instantaneous Seisin of Person next entitled 
through Trustee. ]r-Seo PmBer v. Carter, coL’ 
251- 

Possession of Purchaser with Hotice not Ad- 
verse to Infant Cestui que Trust of undivided 
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what he has done is in respect nf title, and not 

of laSStf -/f IfTS ^tT^h: ^ 

Adverse to Remaindernien.]— oli ; liJui--'"''- 

r way, col. 211 . ^ continnittg to receive Kents after 

Loh Possession of Mortgagee ^ 

to BemaiEderman.]— SeciyZ^r/ii^ Heir.] ..ll Li/t- I . 

!■ Keoeipt of Kent hy Person not entitled— Pay- 

.BHinn of Part only of Mort- ment under Belief of Agency— Batifieation by 

Y. Ly7ich, col. 210, devised the lands to ii. for life, with reniauider 

bar Right to Redeem must be 

V. IM, col. 21d. death in 1«T2. G., by his will, appoints the 

„prBo Possession at time of lands to W. in foe, and devised other lands, of 

1 Will. 4 e. 27 Mortgagee had which M. m.Xd 

oreclose.]— boe 11/t.toa t. dofendimt, hi.s iigenls giving 

reeeiots for such reiit as due to tlui “ ie|.>ie>eJit'a" 

Xitle d ^ See d Jo fiOnf v; I tiielaiids to'*J. The defejulaiir di<l nor"pa.y rent 

Title.]— bee JJot a, after that date. In. sail action by 

V/ 1 • I.,....,,, J-tv fU.i yrrirtw 


Lease to Trustees of Cliapel-— JMcnpaymeui; oi 
Bent— Eight of Beversioner to recover Posses- 
sion.]— See Bunting v. S(mje7it, col. lad. 

Allotment in respect of Property leased held 
Adversely to Lessor.] — -See JSccleuiastical Com- 

7ll Ui>U)n07'S V. 

Lessee for Lives retaining Possession under 
Claim that one of the Lives in Existence, after 
second Lease granted to another.]— See Ilex v. 

Axhrldgc^ col. 156. 

Begins against Lessor from Expiration ^ of 
Lease, or from Payment of Bent to one claiming 

the Beversion.] — See OJiadwick v. BroadnmulC to Infant Laughters.] 

,col, 159. made a will, inva'* ’ 

appointee 

Of Wrongful Claimant.]— aVti estate subject to executui'. 

a mortgas:e in fee being in settlement, with an The unelcj entcre 
ultimate iimitation to the right heirs of b. B., A,, down the hitere _ 
on expiration of the previous estate, enters, consulcrable sums on iin])ruvomeui 
’xdaxming to be entitled under that limitation ; the possessmn (»f tlie ujiel ^ 
he and (after his death) his son continue in quiet as Imving bow. advo.-su tu lus u.ow.s, _ 

possession, paying interest on mortgage for 
twenty years. The devisee of the person really 13 W. Iv. Sub— 

entitled ‘under the limitation is barred by length x ^ t • ^ tr • i r n 

of time. Chohmmdelyj. Clinton, 2 'Jac. Walk. By Widow to delusion of Heir.J-k lu da 

2 192 ' 22 B B 84. Affirmed, 4‘ Biigh^- 1 ; 22 seised of freehold premises, leiivnig a widow <inii 
S T> ‘ • ■ . ; d, . a son (by her), B. B., his lieir-atdaw, twelve 

^ , ; d' d, , years old. The widow exitnred into, 

■■■ > Statute continues to run in Favour of False the rents, and two years * afi’crwartis niarriea 
' Claimant in Possession as Heir, notwithsttoding again,, and went to msUh 'on the premises, wuicii ^ 
concealed Fraud to wrongful Entry.] she occupied with her seewid imsbaBii-hiwing hs ^ 

wmu V:,,, \ m aiid from his death imtd her ownp the whole 


j ‘ ‘ Bepresentative ” — Meaning of. J — i i le w" on i 
“representative," when usimI witli reference to 
ownershi)) of land, is capable of distinct meanings, 
and its signifieatiuri in each ca.se must, be thaer- 
miiicd as a question of fact, it niay mean heir 
or devisee, executor or icratce <ieriving under an 
absolute owmer, o*’. as in tlie pre.sent easce Uie 
successor to a person having only a limited 
estate. Jh, 

Possession of Intestate^s Brother not Adverse 
] A father seised of land, 
did a^ to real estate, wimreliy he 
i ids brother, tu wlami lie was iu(h.d>ted, 
ami died, leaving two Infant daughters. 

upon th,e real estate and kciit 
on a morteage, am! laid 

.Held, that 
iuld m it be treated 
iW/e// V. 
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period of such occupation, by her being more' 
than fifty years. During her occupation she 
fretpiently said that the premises after her death 
belonged to 11. K., but she left a will devising the 
property to H., her son by her second husband, 
anti describing it as having descended to her 
from her mother. After her death, H., then in 
possession, })roniised tliat he would sign an agree- 
ment to rent the prem,ises under IL E., but he 
never did sign it : — Held, that a jury was not 
l)(>und to find an adverse possession of the widow 
during the lifty years. Bob d. Uojfey v. liar- 
hi‘Oit\ 3 A. 6:. E. 67, n. ; 1 hT. & M. 422, 

A., forty- five years ago, inclosed a piece of 
ground from the waste, and built a cottage on 
'part of it : he died twenty-nine jmars ago; and, 
after that, his widow and daughter lived on the 
premises till tlie death of the former, a month 
before the trial : — .Held, in ; ejectment by A.’s 
ehlest son, that his claim was barred unless the 
jury was satisfied that his mother held the 
premises b}' his permission, and not adversely. 
Doe d. Prliclianl v. Janney. 8 Car. <5c P. 99. 

A. was possessed of lands for more than twenty 
years, and died in 1817. His widow had posses- 
sion from that time till her death in 1838. B. 
was the eldest son of A. and his wife : — Held, 
that though B. could not recover in . ejectment 
as the heir of his father, yet that the jury might 
infer that the property belonged to B.’s mother, 
and survived to her on the death of his father, 
and descended to B. as his heir on her death in 
1838. Bob d. Bennett v. Long, 9 Car. 6c P. 773. 

When a widow continued to reside in a free- 
hold house of which she was seised, for more than 
twenty years after her husbaiKps death : — Held, 
that her possession was not adverse, except 
perhaps against the heir, as her possession might 
he intended to be in respect of dower. Boe d. 
JIlchnaH V. Hadetoood, 1 N. & P. 352 : 6 A. k E. 
167 : W. W. & D. 116 ; 6 L. J., K. B. 96 ; 1 Jur. 
1138. 

A husband, by will in 1824, devised all his 
real and personal estate, and also all other his 
^?state and efects of which lie might be possessed 
.at the timc'of his death, to his wife and another 
trustee, in trust to pay the rents to his wife for 
life, with remainders over. The testator pur- 
-chased a freehohl estate after the date of his will. 
On his death his widow (the other trustee having 
disclaimed) became sole trustee of his will, and 
■entered into jjossessioii of the after-acquired 
]>roperty, as well as the devised estate, believing 
tliat all the property passed by the will. She 
continued in. possession .for more tlian twenty 
years, and then, being informed tliat she had 
acquired a title by adverse possession, she sold 
the estate to a purchaser for value : — Held, that 
the widow had acquired a good title by adverse 
possession. Paine v. Jim.es, 43 L. J., Ch. 787 : 

, L. R. 18 Eq. 320 ; 30 L. T. 779 ; 22 W. E, 807. 

Declarations made by a widow in the posses- 
sion of premises for n,iore than twenty years, that 
she held them for her life only, and that after 
tier death they would go to the heirs of her 
husband, are a<lmissibie to i.iegative the fact of 
her having had twenty years’ adverse possession. 
Boe d. Unman v. Petht, 5 B, & Aid. 223. 

By Husband to^exelusioniof Wife^s Heir.j— A,, 
thirty yea.rs back^ died seised of a cottage, leaving 
a son, B„ and a daughter, G. At his death, 0*, 
his 'daughter, then unmarried, took possession of. 
it, and afterwards married D., ami after his 
death, W, After her death W, , remained in 


possession sixteen years : — Held, that the son of 
B., who was the heir of C. as well as being the 
heir of A, and B., might recover in ejectment, 
although W., including the term he had occupied 
the cottage with his wife, had had more than 
twenty years’ possession of it. Doe d. Tranter 
V. Wing^ 6 Car. &: P. 53$. 

Possession of Father Adverse to Adult Heir of 
Mother, hut not to Infant Co-Heir.] — See BohVs, 

In re,^ col. 252. 

Lease in Wife’s Hame — Possession hy per- 
mission of Wife, no Bar to Husband.] — A lease for 
years was granted to a married woman living 
apart from her husband, under the supposition 
that she was a feme sole. A third party had 
obtained and held possession for more than 
twenty years by permission of the lessee : — Held, 
in ejectment % the husband’s representative, 
that* it was not a misdirection to put it as a 
que.stion, whether the ' possession had been ad- 
verse as against the wife, instea<.l of as against 
the husband. Boe d. Wilkins v. Wilhins^ 5 
N. M. 434 ; 1 H. & W. 574 ; 4 A. & E. 86. 

Of Daughter as against Son.] — Where a 
daughter entered into occupation of premises 
on the death of her mother, to whom they had 
belonged till then, and held them without 
interruption for twenty years, but the mother 
had left a son, who was living during the whole 
time of the daughter’s occupation : — Held (in an 
ejectment brought before 3 & 4 Will. 4, c, 27, 
came into operation), that it could not be pre- 
sumed from this circumstance alone that the 
sister’s occupation was virtually that of the 
brother. Boe d. Bra 'per v. Laieley, 13 Q. B. 954. 

Purchaser from Tenant for Life holding over 
— Tenant by Sufferance to Heir.] — S. devised 
his estate to his wife for life, and died seised, 
leaving his widow and two sons him surviving. 
After his death the widow and the younger son, 
by deed, conveyed the estate in fee to H., without 
the privity of the eldest son and heir-at-law of 
the testator ; H. continued in undisturbed pos- 
session of the estate for twenty-two years, and 
died possessed, bequeathing it to his children; 
six years after PI, entered into possession, the 
eldest son and heir-at-law of S. devised all his 
real estate to his wife and to his younger brother, 
in trust for the life of the wife, and then to his 
children, and died three years afterwards, without 
ever disturbing H.’s possession : — Held, that the 
trustees might maintain ejectment to recover 
the possession of the estate, notwithstanding the 
quiet enjoyment of H. for twenty -two years. 
Boe cl. Sonter V. MaU, 2 D. & E. 38. 

Ahaudoument of Possession by Owner— Heir 
barred.] — Land was devised in 1744 by a man 
to his wife in fee; and, after having married 
again, she lived on the property with hei' second 
husband for nine or ten years, and then went to 
reside elsewhere, and they were never afteinyards 
in possession, but under what circumstances they 
left was never explained. The wife died in 1828, 
before the husband, who survived utitil 1832 : — ; 
Held, that the heir of . the wife was barred by 
the adverse possession of strangers for above 
forty years ; though the wife was always under 
the disability 'of coTerture, and her husband had 
a tenancy by -the cbmtesy'during his life, and it 
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)rhy V. Bran.^ton. 4 Is. & B64 ; f 

1 H, W. ■-162 ; 4 L. J., K. B. UO. 

Devisee, only on 
“ :VI., seised in ! possession 

_?tate, hy her' 

I'C her death, devised 
and two nieces a,’ ^ 

One of her nieces having' j Longf 
:: g an infant daughter, 
but ; which .she never 


B A & E. lowlier until his (leatu^iu 

i i obtaiued lettevs of aamunsrratioii t<i li 

and no claim was set u)) by ^ 
life of H. W. K. to the lands Hein. 

' "iwas not adverse against 1 
(iia not estalilish a title to the entidl 
against the represent ativcs 
erditled to the moiety therCM.f. Sro/'t 
& T. ; 4 Ir. Etp U. BBT. 

A partition by ]iar('l eannnt tie (\ 
after separate possession hir twenty tei 
3W, her V. Bi/der. 24 Beav. lol. 

ivbrt’jiicce After one Tenant in Common has 
TOcxeoutcd Vill into Kents of Entirety for Twenty Years 

■third of tlic estate to ledgment of the other s Titje immater, 

he AV?/n/cv.v V. fV/7«f7f7%s\ eoh ItN. 


As against Eemamclermah 
Expiration, of Particular Estate, 
fee of an uiullvided moiety 
-will made many years befoi 
the same to her ue})hew f 
tei-miits in common. .. 

died in her lifetime, leaving 
shed Iw another will. b... 
execute<i, devised the estate to her nepjic 
surviving niece, and that infant. 
death of M., her nephew and sur 
covenanted to carry her 
effect, and to convey one- 

a trustee, to convey to tlie nitant_ when ^ 
attained twenty-one, oi; to her issue, if j 

before twenty-one leaving any, or otherwise to | 
themselves a^ain ; lait no conveyance was 
executed in pursuance of the deed. The infant po^ujIm v 
rlied niulca’ aa'cv ancl without issue, blit the rent& „ 
w{-re received bv her trustee for her use during Sent of Intestate s 
lim' life liV efechnient by •younger.,Son----A*w^ ^ ^ 

nemhew bimight above twenty years after the -In qeidment 
deith of the nephew, but within twenty y^'S 178b, G-. pin-clnised the est 
after the death of the infant Held, that the died sei..... 
adverse posses.s1on began only after the latter pns, J. ami L, 
event, and, therefore, that the action y^as 
tainable. Boe d. Colclougli v. IIhIso^ 5 
650 ; B B. & 0. 757 ; 27 E. B. 470. 

Of Assignee of Tenant for Life, as ^ _ 

Trustee of Estate, not till Death of Assignor.]- 
See Faimet v. Cari)enter, col. 168. 

Possession of Tenant for Life after Porfeiture. 

—Where a tenant for life executes a 
conveyance, conmiitting a forfeiture 
which, however, he takes equally a li: 
and continues in possession, the remai' 
entitled to claim on the forfeiture me 
: • choose, treat the possc-ssion of the wro 
tenant for life as possession under 
settlement, and not under his ^ . 

•conveyance. Lenda v. AVc.v, B Kay & 4. : --'h 

L. J., Oh. 101 ; 3 Jur. (X.S.) 12 ; 5 W. E. IHh 

Possession of Tenant in Tail after Porfeiture 
not Adverse to Eemainderman.]-— -See A dir if v. 
col. 173. 

Possession under Conveyance and Will not 
Adverse to those claiming through 0rantor.] 

Where M. 1)., with w'honi x\. J., a _ 
unsound mind, and who had come into possession 


iio.p 


A i ' Enjoyment of Bents of the Entirety _Dy moixt 
ever 1 Tenants in Common bars the Pifth.] — Bec Ah/r- 

M'Crriglit, colB (A K 

Estate paid hy Tenant to 
Acts of Ownership hy elder Son.] 

, it appeared that, in 
ate in fee, id' which be 
ased and intestate in 17hd. leaving two. 

and in 1812 J. died intestate, 
leaving a son, J. in 1788 C, was tenant Isi 
posses.''ion. and so contiuuod until the lime ot 
the trial. ' From the death of the piirchasei', t., 
paid his rent (with the exception hereiiniiter 
against mentioned) to E., the younger so.u, until 181 <, 
when he <lied, leaving two sons, i.u (wiio 
receive<l the rent from 1817 until the tinuj nt 
his death in 1825), and the debmtljint. ihc 
eldest son. of the purcha.scr roceive<i in 1804 a 
half-year’s rent from C., ami in ISiio stud and 
under cut down tiinher on the esiati*. In Bune., 1811% 
estate J. employed an agent to demand ol 4, the lent 
erinan in arrear, wlieii he ausweretl that his eunneoLiun, 
if he as tenant with J.G. luitl cetised lor scvt.*rai yeais. 
-doimr In 1820 an actiem of ejeetinenl was commenced:. 
—Held, that there was no advm-se possession i to. 
bar the recovery of thele-sorol t lie plain tiif in 
eiectnumt. Bur d. GvHhh v. 6r/v/-55, lu B. &. 0., 
816 ; 8 L. J. (o.S.) K. B. B2L 

Inscription as to Ownership on Wall of House.] 

' The purchaser of a house in London having 
taken various objeidions to the title, the A'cudor 
tiled a bill for specitic ])crformance, uinj ofUained 
a reference a.s to title. I’he object h.ms wern 
overruied but 'nefore the eortiheate had bLM,m 
person of si trued the purchaser d.iscoN'.n‘ed lu a long: blank 
-- . whhL fornmcl one A<le of tluyhou.^e ami 

rfirmTs/residca’: lui.l cunUimeil to do so iiiitil iToiiic-d <m a str.,;t.!\ wiib an in«.-rii>twn. 

“ ’ - statin;' tniii tin*, wall had nei'n, 

and beh.mgcd t o the East India Ft anpany, 
who laid, thrown tlie adjoiniujg ground into the- 
It turned out- that the wall had t.^ecn 
rebuilt, in I8BI by the tenant r»f the hou.<o, and 
under, and not adversely the stone set up again ; but under what- laieiun- 
Lnaia v. Thmum^. stances <li<i not appear, .No nmt had. tonn tiuifc 
time been paid to the co'mpa.-ny, nor any ankm.ov- 
ledgmeut of their Tide givtm ; lad their successors. 
Possession of one Co-owaer.J—ll. died in 1701, in title, on being applied to, claimed fbo wall 
nos.sessed of an e<nudy of redemption in the lain Is theirs, and the vendor obtained a release imm 
of ! held for a term of vears under the see of them:-— Held, that the vendor had not a gooU 
Down, and left two sons, H. W. K. and T. K. title when the liill was h1edy”or that there; was no 
H. w/k. entered into po.ssession of the Lands of grouml foi holdinga tiilo b> hove been gamod by 
A Alin! obtaiaeti renewals of the^ense thbreof in possession adversely to the Bast haha k'bUipaw>F 
his own name; he also executed mortgages IdiUtipmn' y. Gdihon, \\) L. L. Fh.^hfb : Jj, L. o, 
'thereof and applied the repts In discharge of Ch. 428'; 24 Ix TA;i02 Ill W, B. iip- _ ^ , 

some 'of his fatheFs ilebta, and acted as sole ' Hold, that; the 'vmglor was. to. as_ no- 


her "death, obtained a -will and conveyance of dated in I 
part of the lands to iilrnself in ^fee, and for built by “■ 
thirteen vears prior thereto, and fijr ten year _ 
after, received the rents:— Held, that having | stree( 
founded bis title on those instruments, he was to 

be deemed as claiming i 

to, those claiming under A. J. 

3 Bare, 26. 
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lable diligence, have informed under the statutes of Hmitations. Bohheft \\ 
^fect before selling', and that, S, K i2//., 51 L. J., Q. B. 161 ; 9 Q. B. D, -1:21 ; 
h he had been -right on aii 46L. T.’ai; 46 J. P.823. Affirmed on evidence, 
e before the bill was tiled, he W. N. 1882, 92. 


Of Mines — Ifo Knowledge by Owner, of wrong- 
ful Working.] — By an iuclosure act it was pro- 
vided that it should be lawfxd for the lord of the 
I manor for the time being from time to time 
' to come upon the commons and waste lands 
intended to be inclosed, to search for and raise 
any coal and ironstone being in or under the 
commons and waste lands. The commissioners 
allotted certain plots of land to and E., wliich 
afterwards vested in the defendant, who in 1845 
worked the coal under one of the plots of land, 
in 1847 under a second, in 1848 under a third, 
in 1849 under a fourth, and in 1855 under a fifth. 
The plaintiffs, who claimed the coal under the 
lord of the manor at the time of the iuclosure 
act, commenced, in 1867, an action for working 
the coal : — Held, that the action was maintain- 
able, for that the acts of trespass committed 
more than twenty years before suit could not 
be relied upon as constitjiting a possession 
adverse to the plaintiffs, there being no sufficient 
evidence that the then owner of the mines was 
aware that the acts of trespass were being com- 
mitted. Dartmouth {Earl) v. Spittle, 24 L. T. 
67 ; 19 W. E. 444. 

The plaintiffs were seised in fee of lands to 
which their predecessors derived title under a 
conveyance in the reign of Elizabeth, wherein 
the grantor reserved to himself and his heirs 
male a rent-charge of Is. ' 8^., and which con- 
tained a proviso that the grantee and his heirs 
should not dig or got any coal upon the lands 
for sale, hut only such as should be burned or 
employed thereon. The defendant, claiming 
title under a demise from a descendant of the 
grantor, had for more than twenty years worked 
from mines of his own under adjacent lands 
into, and had taken coals from, the mines under 
the plaintiffs’ lands: — Held, that the defendant 
ha<l not acquired any title to the mine by 
possession under the Statute of Limitations, and 
that the plaintiffs were entitled to an injunction 
with an account foi* six years. Aslitou v. Stoch^ 
6 Ch. D. 719 ; 25 W. R. 862. 

Ignorance of Owner that Possession taken, 
immaterial.] — 8ee Earns v. Buxton^ col. 208. 

Non-adverse ifossession at passing of 3 & 4 
Will. 4, c. 27.] — By a marriage settlement a 
husband became entitled to the moiety of an 
estate in. fee, which moiety originally belonged 
to his wife. During the coverture, the other 
moiety descendkl to the wife, as heiress-at-law 
to her brothel'. The wife afterwards died in the 
husband’s lifetime without issue ; and the hus- 
band, from the time of her death, in 1815, till 
a sale of the estate in 1828, remained in uninter- 
rupted possession of the entire property, without 
making any acknowledgment of the title of any 
other person : — -Held, that this was a case falling 
within 3 & 4 Will. 4, c. 27, s. 15, and that, not- 
withstanding the husbanips posscssioii of the 


Obliteration of Boundary — - Possession by 
Cultivation.] — A railway company in 1838 
bought p.'U’t (4: a field uiKicr the powers of their 
act, ami erected a post-ai id-rail fence on the 
boundary. They tlicn made a ditch within the 
fence, and threw up a bank on which they 
planted a quickset hedge at the distance of 
4ft. 6in. from the fence. As the hedge grew up 
the fence was allowed to fall into decay, and 
about the year 1846 it was removed. From the 
year 1854 up to the commencement of this action 
in 1S75, the sti-ip of land between the (piickset 
hedge and the site of the fence was occupied 
amrcultivated with the remainder of the field, 
partly as an aiuble field and partly as garden 
ground, the railway company in no way inter- 
fering with it exce})t that their workmen went 
over it to trim the hedge : — .Held, that the 
circumstances conclusively shewed the strip 
betw-oen the hedge and the line of the post-and- 
rail fence to be superfluous land within the 
meaning of the Lands Clauses Consolidation 
Act, 1845, s. 127, and that it had therefore 
vested in the owner of the I'est of the field, and 
moreover (notwithstanding Searhy v. Tottenham 
By,, infra), that the owner of the rest of the 
field had had such a possession of the strip 
In (question as was sufficient to extinguish the 
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1831 ■ W died in September, Where on the evidence the ditch was shown to 
endant, who was his sou and have at one time belonged t.,> iho same party as 
ocenoied till 1836. On eject- the he<lgo : — Held, never. holess, that CMdoiice 
f the devisees of W., it was that the other party had lanl out as p.art nt his 
V that the possession of J. was garden the land covering the site of the ditch, 

g • Hold, that the right of and had enjoyed as such loi moic than t.velve 

-isees was not barred by 3 & 4 years, while the origm.al owner h.a.l not, inicqui- 
2 T 7 !Tut"avecl by s. 1.6, voeaUy as of right done .any act e.vcept eniptying 
hin five 3'ears from the pas.sing his sewage into a drain which i.in .noiij. 

ditch, was snfticient to establish a disj 
532 - 3 H. & W. 4.51 : 6 L. J., of the original owner, c _ ; \ 


his sewage into a drain wliich ran a]t>ug riie old 

possession 

w.-o nier, and the ac(|nisition by the 

other party of a title un<ler ihe Statute of Liiui- 

, ^ V . T 7- .7. tlr— 041 {\ 

tatiODS. 
guished. 


'jHr/Jt V. (5 Rx. D. 264) distii.i- 

Marshall wTaylor, r>4 L. J., Oh. 41<j 
[lcS95] 1 Ch. 


12 K. 310 ;■ 72 ^L.:: .T.,-6.70— ■::: 

b. A.- 

By another taking Possession, thongh without 
Owner’^s Knowledge.] — Under the statute of 
Liniitations (3 & 4 Will. 4, e. 27), tlie riglit to 
land is extinguished, in the absetjce of fraud, 
after a discontiimance of possession for the period 
enacted in the statute, altliough the owner so 
discoiitinuiJig possession was unaware tluit a<Iyerse 
possession had been taken. If A. has occupied a 
cellar under the ground of B. for sixty years, this 
is, in the absence of fraud, a tliscontiniianee of 
possession on the part of B. within the meaning 
of the statute, though B. was i.gnoi*ant of such 
occupation. Rttim v. 49 L. 4„ (di. 473 ; 

14 Ch. I). r>37 ; 43 L, T. 88 ; 28 W. il. 9:>4. 

Possession of Surface no Evidence of Property 
in Minerals.] — See Bioh d. CuVen v, Johnmn. 
col. 2.“) 5. 

’• By Intruder before Title acquired.] — The 
Statute of Limitations (3 iS: 4 Will. 4, 27) dues 

not continue to run against the rightful owner of 
land after an intruder has relinquished po>sesHiou 
without acquiring title under the act. iN>ss(‘ssioji 
so abandoned leaves the rightful owner^ in the 
same ])Osition in all respects as In.* was before the 
intrusion took jdatau The act applies nut to 
want of possession by tlie jdaiiuiil but to cases 
where he has been out of, ami another in, pos- 
session for the presci'ibed lime. TrHi^topH and 
Aiirnry (\). v. Short, 58 L. J., F, lb 4 ; 13 App. 
Gas. 71)3 ; 39 L. T. «;77 ; 37 W. .11. 133 ; 33 J. lb 
1B2— P. Cb 

Bailway—- Derelict Line— User by Public.]— 
A railway company constructed under their 
statutory powers a railway tUnaigh ci‘rtain 
qimys, and one of the (danses of their atd pro- 
vided tliat th(j line should be so construct £‘d as 
not to unnecessarily interfere m* im'iUiveiileuce 
the general traffic on the quays or the roads 
leading theiefrom and tijereto. After 1873 the 
railway conqjany never made any nso of this 
line,' Tlu're was evidemee tlnit the public, in- 
cluding the occupiers of lluMpaiys, pas.sed ov(t 
the Unoas they wished, atid a tenant of the owner 
of the lands coirqu.ds(a*i]y taken for the construc- 
tion of the line was in tin; habit of carting et)a] 
and salt, in which he <lealt. over tlie railway : — 
Held, that no title had been ucquiretl under the 
Statute of Limitations by Urn original owner or 
j the occupiers of the (tuays. dJdute, 3n 

m [1897] 1 Jr. K. 307, Affinoed' iti Cb A. 

Yearly TeEatii paying Beat to ^apposed' Agoat 
— Subseqaeat Batifieatioa by Owaer 

aot disposaewd.] — Hee AieJlnllJfr 


up Statute against Legacies charged on It.]— 
See Alolomj v. Molony, col. 234. 

As against Crown.] — See Boe d. WtUiama v, 
Rohertr, col. 248, 

Of Waste, as against Commoner.]— See 
V. Bacon, col. 301, 

Of Waste, as against Lord .] — Ilodnsoib v. 
Hooper, Qol. ZOl. 

As against Church,] — See livneorn Y. Boo d. 
i7co/>'C?*, col. 305 ; and Roe d. Pellatt r. Ferrara, 
col. 304. 

Discovery in Aid of Ejectment— Abatement of 
Ejectment — After Twenty Years’ adverse Pos- 
session, Bevivor of Bill of Discovery disallowed.] 
— See Bam 2 }fon v. Blrclmll, col. 332. 


What amounts to.] — Act.s of user committed 
upon land which do not interfere, and arc con- 
.sistent with the purpose to "which the owner 
intends to devote it, do not amount to a dispos- 
session of the owner, and are not evidence of 
discontinuance of possession by him within the 
meaning of 3 k 4 Will. 4, c. 27, s. 3, IHgh v. 
Jack, 49 L. J., Ex. 220 : 5 Ex. D. 264 ; 42 L. T. 
463 ; 28 W. B. 4,52 ; 44 J. P. 488—0. A. 

By original Owner of Ditch.] — Where the 
boiindaiy between the premise.s of two' adjoining 
landowners is marked by a hedge and a ditch, 
semblc, the presumption .'that the latter belongs 
to the owner of the fbrmer applies only to a 
ditch 'which is know toAie 'artiiieial, 'and. not' to 
one' which ik or may "he 'a Natural; watercotir^e. 


I r yr Oil 1,1. „ {"b; 
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of Eeoeipt of Fee Farm Sent, Sight of Entry of Heir of Lessee for Uves^ 
).l-Soe V. Sandtc-ich, who is also Heir of Eeversioner, barred by 

^ Adverse Possession — Ho new Biglit on Betermi- 

nEtion of Lease, j — Doc (X. Mtill \ . ^loulacluh:’ ^ 
col. 179. 

IT. :bhtex:.' A' 

I TirniT ov Infant neglecting to Enter within Six Years 

1. iliGHi 01. ^ AgeTj-See L,Ay t. Loeheij, col. 215. 

ot commence to run against 

ill Beatli of Tenant for Life, beyond Seas when Eigiit of Entry 

Eorfeitnre.] — An estate was accrued.] — See Jloff a y. Hand, col. 2X6. 
it for life and remainderman in 

! and arms clause that in case Grant of Lease of Minerals to Lessee of Sur- 
Id fail to comply with it for face— Not a mere Interesse Termini, thongh 
months after becoming entitled Mines not worked.] — See Heme v. Powell, eoh 


Tenant at Will in Possession under Agree- 
ment for Lease— No effective Bight of Entry by 
Owner till End of Agreed Term.]-"See Marren 

Hurray, col. 154. 

No Bight of Entry on Determination of 
Tenancy at Will by <yrant of Lease to Another.] 
— See Hoy an v. Hand, col. 162. 

None during Tenancy at Will.] — See Jurner 
Y, Doe d. Bennett, eol. 162. 

Bight of Entry at End of Eirst Year ofi 
Tenancy at Will.]— See DwyY, Day, col. 16;-^. 

Grant in Eee by Tenant for Life— Bight of 
Ejitry of Issue ia Tail, When accruing, ]-*-See 
DooiX. Daniel y. Woodrojfe, coL i<2. 
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contiDiicd in possession. Woj^^sam y. Yandcji- of coverture. Upon tliedenili oi. A,, h. emered 
hrtnule, IT W. E. 5B. ’ into possession of the whole of A.'s real estate, 

and reccivexi the rents from that ]>erio(i up. to his 
Inclosnre of Waste — Merely Formal Entry by clcath in 185S, P>. during his })Os>essionpai(l the 

Xord.] — A., more than twenty years ago, without iriterest on a mortgage crealeti hy A. Consider- 
the permission of the lord, inclosed a small por- able sums had also hann laid ont in imi)rove- 
tioii of the waste of a manor, on wdiich he built luents by B. Upon B.'s death his widow 
himself abut. In 18Bo, the encroachment having continued in possession of A.'s real estate, and 
been presented at the lord’s court, the then lord gPe jiaid oil and tool? atiunsfer to lierself of the 
of the manor, accompanied by his stewaard, went mortgage. In LSdO a bill was tiled by the sin- 
to the ])reraises, A.’s family being there, and, viving "(laiigluer of A. and hei Imsliaml against 
stating that he took possession, directed that a B.’s widow and adininisti’atrix and his infant ladr 
stone should be taken out of the wall of the hut for an account of the rents of A.’s real estate from 
and that a portion of the fejice should be removed, pig death in 188B. B.’s infant s( *]i, by his luiswer, 
All this was done in the absence of A. The lord claimed the benetit of the Statute of Limitations 
and his steward then retired, and nothing more ^ 4 Will. 4, c. 27) as to the whole of A.'s real 
was done : — Held, that the acts so done % the estate, but at the bar the right of the female to 
lord did not amount to a dispossession of A., and t:Pe moiety of the lands whitdi desceiuual upon 
a rewimption of possession by the lord, so as to her from her father was admitted Held, that 
entitle the latter to maintain ejectment within tpe < ntry of B., wdm was ntimcd as the executor 
tw’enty years from that time. Doe d. Bal{ei"s\ pi A.’s will, and was the uncle of bis infant 
Cbvihe,s'^ 0 C. B. 714 ; 19 L. J., 0. P. BU 6 . danghtei's, could not bo considered as that of a 

^ ^ .. * .L 1 -n ^ stranger, and an account was directed of the 

Ejeetment Proceedings— Aetaal Entry, A.'s real cslati; received by B. as bailiff 

mat amounts to.]— In 1830 A. inelosed about j,;., 'i.sr.s. and by 

six acres of waste land, and built a cottage g -,, widow, as mortgagee in possession since the 
thereon, and was allowed to remain in possession, p,; . inquiry ivas .also directed ns 

without any acknowledgment or payment ot in imiiroveinonts bv B. 

rent, till 18-l.a, when the steward ot the owner Jiuxcomhe 33 L. J.. Cli. Ulii; ‘(".Jur. 

of the fee served him with a declaration and 1120 ; 11 W. li. 70«. Afririnoil. 31 L. J., 

notice m ejectment ; whereupon A. consented to 2 ‘p 4 . ii jm, (ys)52' .18 Vv' E 8<Mi 
give up four acres of the land, on his being " jn'i'832 rhVpkintilf.'ldien an infant, became 
allowed to continue in possession ot the cottage to real e, state in fee, and his fatlmr 

am the other two acres until his death. A. died e„tere<l into iio-sscssion. In IKHi: he al taiiied his 
in 1801 ;-Held, that that which took place in aja,;,,,.;,,.. j,, ps.a2 tlie f.atlier did. having con- 

181i. amounted to an actual entry, amt oiieratal d fu possession of tlic propmtv down to the 
as a detormuiation of tlio original tenancy at p, psr.t lie file.1 a bill in 

will, ami the creation ot a new tenancy ; .-md ^tv again-t the .levisoes of ids father, for .an 
consoqumitly thid the pernxl of limitation pro- qp, :_Held, that the 

scnbedbv.-!& 4 'Will. 4 c. 27, wayo be reckoned (he father in 1832 must betaken to have 

from that time. Mey been' a.s gu.ardmii of tiie infant, and not us a 

.hA'AAofo ® J™'- C**-®') h.-l ; trespiTssor, anil the iStiitiite of 1 iiiiitiitious, tiioro- 
/Ui.cA.4 ; .IIW.E. did. fore, could not be set up. v . 2 Kn.y 

Ejectment Proceedings, not -pursued, of no ^ ^ 

Eifeot.J — An ejectment, and confession of lease, ^ i 

entry, and ouster, without further proceeding, is Liitry wuU not ue const rued as Inrtums li it 
not such an actual entry as wall be sufficient to l>c cinistrued nghthil. iu , , . c 

avoid a line or statute of limitation. Sterling father has enten'h upon the estates ol 

y.BenUnqhm, 9 Mod. 248. ehildreii, the presumption is tliat Im 

' ' entered as thcar guardian and baihft. I fK 

Besmning Possession after Entry by Owner.] Scmble, entiT T»y a stranger might nut have 
— Before the passing of 8 & 4 Will. 4, c. 27, A", this eifect. Ih. 

was let into possession of land as tenant at will If tiie father reiain possession attm’ the 
to B. He never paid rent after that statute children attain twenty -one, such pO'-isession 
passed, and before tw'enty-one years B. entered '^vill be con.^idered to be cuntiiiueii in the 
and turned A. out. A, immediately afterwards character in wldch he entmed, so that an 
resumed })ossession, but no fresh tenancy at will account will be <iin'cietl, nut from the i'ding 
<a:)inmenced, and he paid no rent :---Held, that B. of the bill, but if necessary fiTun tlie time of 
might enter at any time before the lapse of entry. Ih. 

twenty years from such resumption of possession In an adverse suit, in the nature of an (\|e<‘t- 
by A., though after the lapse of twxmty-one years ment suit, auainst a person in no falueiary rela) ion 
from the first lotting him into possession, and to the phuntiff, tins acc'ount is only d.i reeled from 
w'as not barred bv ss. 2 , 7 and 10 . Mondall v, Uiti time of filing the bill. Jh. 

[StBWiw, 2 El & BL 041: 1 0. L. E. 042; 23 

L, J,, Q, B, OS ; IS Jur, 128.' ' ' ■ Entry of Issue in laii Effective, though 

claiming as Bevisee for Life — Entry by .on® 
Entry presumed fo be on behalf , of : Infants.]; Coparcener not - Operative as to the Other.}— 
—In 1888 A, died mtdstate;,as-t^ his real .estate;^ 18ee Boa d. JDmiid v. Woodmjfi^ 'col 172, 

'but having appolnind By' wdllj_ never proyetlh'is, ' ■. 

brother B. h i a executor, ami ■ leaving two ■ Infant Entry by Mortgagee , time .runs against Eemain- 

daughters his he|rs' mycOparconary, .'In 1834' dermanfrom.]— Hee y. i/(d/lv.v, eoL 212* 

on^ of the daughtO^\whileVan‘‘v'fofontl ^ ^ ' 

whereupon 3ier moiety of; her fattefo; real estate Entry as Beversioner under Settlement by 
closcended upon her sulpriyingiSIster^whp;^ 3?erson not entltied,]— See pkdmtmirbij'^, IHm-' 

during infoUcy^Afid was ,44}'' - 'W"; ' ’ ' 


isiiiSfi 
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A- nu M.mra nxr t i\-ti brought within the period of 

\. CHAitXTiib UJN LAiNi). twenty years limited by 3 «S: 4 Will. 4, c. 42. 

,<?«■ ,iUo ante. B, 11. 'J. col. 20(3. a,/d post. B, XI., s- ‘j’ f ,“<>* ^afred by 3 & 4 Will. 4, c. 27; 

col. 322. ™ich limits the recovery of arrears of rent 

within six years. Straehan v. Tlumafi, 4 .P. k 

See 37 & 88 Viet. c. 37, s. 8. By .sl 10, the 1). 220 ; 12 A. & E. 536 ; 1) L. J., Q. Ih 309 ; 4 

Vimit of time for reeoverhty any money or legacy Jnr. 1183. 

.charged on. land 'in to njfj/ly, notwlthnta ndhuj an The 3 & 4 Will. 4, c. 27, s. 42, limiting the 

e,ej)rcnn f rant . period within which an action may be brought 

“to recover any land ot rent ’’does not apply to 
Bent-Charge or Annuity.] — N., being entitled an action on a covenant to pa^’ a rent charged 
iimler Ids man’iagc settlement to eertain lands, on land. Mamihi/j v. Bhelgm, 10 Ex. 59 : 24 
and also to a roversioiiaiy interest in govennnent L, J., Ex. 02. ’ 

stock by deed, granted to ik, for valuable con- Three annuities, charged upon an estate, were 
(SideraHon, an annuity for X.’s life charged on granted in JS14. No payment had been made in 
the lands and stock, covenanted with B. to pay respect of them since March, 1S15. In January, 
the annuity, and granted ^the lands to a trustee 1855, a bill was filed for an account of the rents 
to secure it. In 185G N. became entitled, in and profits of the estate, and iiaynient of the 
possession, to the stock, and the trustees of tlie armars of the annuities : — Held, that the 3 k 4 
settlement transferred it into court, under the Will. 4, c. 27, s. 42, did not operate as a bar. 
'Trustee Belief Act, to the credit of the trusts Al joight r. Buwyerf2h L, J,, Ch. 7Gi) : 3Jur. (N.s.) 
of the’ settlement. The annuity was paid until 968. Affirmed, 27 L. J., Ch. 520 ; '4 Jur. (:!f,s.) 
1867. In 1879 N. died : in 1885, on the distribu- 569 ; 6 W. R. 565 — L. J.J. 

tiou of the fund, a claim was lodged by B.’s Arrearsof an annuity charged on are versionaiy 
■executors for Jhe arreai's of the annuity accrued interest in land are recoverable more than six 
between 1867 and 1871) : — Held, that the claim years after the same became pa.yable, the 3 &: 4 
was barred by the Statutes of Limitations Will. 4, c. 27, s, 42, having no application so long 
.(3 k 4 Will. 4, c. 27, and 37 k 38 Viet. c. 57). as the interest is reversionary. Wheeler v. 
Suyenfn Tr nnts\ In 're, 19 L. R., Ir. 140. Howell, 3 Kay k J. 198. 

By an lndentu.re executotl iu 1833, real estate But an annuity bequeathed out of personalty is 

was conveyed to trustees and their heirs u])on not within the 3 & 4 Will. 4, c. 27, s. 42. Mdt- 
trust as to one moiety that immediately after weU\9 Will, Lire, 1 Johns. 112. 
the death of M. C. they should out of the moiety Accoimt of arrears of an annuity decreed 
and the rents and profits thereof pay unto J. M., against a purchaser with notice, the length of 
and to his heirs and assigns, or permit him or time not being sufficient to raise a presumption 
them to receive it, an annuity of 8/. half-yearly, of satisfaction. Wym v. WlUimnn, 5 Vcs. 130. 
M. G. died in 1857. No payment was eve]* uia(le A. grants an annuity to a trustee for B. for his 
in respect of the annuity, and the annuitant first life, and in the conveyance enters into a personal 
made a claim in 1884. Tlie chief clerk had covenant with B. for payment of same ; A. sub- 
■certified that he was entitled to a perpetual sequently sells subject to said annuity : — Held, 
annuity. On summons to vary the certificate : on a bill filed by B. against the purchasers to 
— Held, that by s, 1 of the act 37 & 38 Viet, raise the arrears thereof (A. or his personal 
*c. 57, no pro(ieedings to recover any “rent'’ representative not being a party to the cause), 
{which, inasmuch as by s. 9 the act must be that though there was an obligation imposed on 
•construed with the 3 k 4 Will. 4, c. 27, meant the jmrehaser to indemnify A., yet that the court 
by the interpretation clause of that act, any would not thus indirectly enforce this obligation, 
annuity charged upon land) could he taken after and thereby in effect evade the operation of the 
twelve years from the lime when the right first Statute of Limitations, and accordingly the 
accrued ; therefore if there had not been any account was limited to a period of six years 
trust, those twelve years having elapsed, none prior to the filing of the bill. .lla.rri.'iHon v. 
of the past instadinents of the annuity could be IJuignan, 2 Dr. k War. 295 ; 1 Con. & 1^. 376 ; 
recovered, and that the effect of s. 10 of the 4 Ir. Eq. R. 562. 

37 k 38 Viet. c. 57, was tliat no payment of the After the sale by the court of lands, u]>oii 

annuity which became flue before tlie appiica- which an annuity was charged, part of the 
tion was made was recoverable, the reracfly being purchase-money was retained, and the dividends 
only the same as if there had not been any trust, tliereof were applied in jiart payment of the 
Ilnyhen v. (hlen, 53 L. J., Ch. 1047; 27 Ch. I), annuity which they were iiisutficieiit to discharge 
231*; 51 L. T, 226 ; 33 W. R. 27. , in full -Held, that the annuitant was entitled 

An annuity given by will and charged on all at any time to resort to the corpus to pay the 
the testator's real and* personal estate is within porfion of the annuity remaining unpaid, and 
■37 k 38 Viet. c. 57, s. 8, and is barred by non- that the Statute of Limitations did not apply, 
.payment of tlie ga],e.s for twelve years. Bower Belton's Estate, In re, [1894] 1 Ir. R. 537. 

'V. Bower, 16 L. R., Ir. 264. 

A vcnt-clinrgi! is a “ rent " within the Real charged oa Estate ia Jamaica.] - Sec 

Property Limitation Act. 1833, and the .owner ® i iro ^ 

theiVf *is barred front the remedy of distress 

.after the right to recover the rent-charge has ^ ^ 

become extin.gui.shefl by nonpavrnent during Annuity uaderia Will.] — ^An annuitant claim- 
fhe peiif)d limited bv the statiite. And the ing xinder a wlR,; wi^o has- never received the 
statute is not preveme<i from running by the animity, is barrhtPfrom his remedy of distress or 
fact tliJit the land subject to the imit-charge is action by 3 ^ 4; Will. 4, .c. 27,, when inore than 
in tim possession of. a statutory eorpuration. twenty yeaii. hay e elapsed sihe'e the, right to the 

Bomss.y, , With£n% 74 li. T. 572— -0. A, ' - : annuity :fir$§accrfi6dbtp;,Mim , 'fanws y.. Salter,, 

, An action upon a covenant In an imlentoe A Scotty. 

.granting an axinuity pr a rent-charge issuing out] 3 
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aimiiities or perio<iical wunirf of money 
upon land” within the of the h 

Limitations (3 & 4 Will. 4, c. 2*. s. 1 ). . 
that statute (as amen<led by 37 ^ 38 Vi 
■“ 1 a <{efence to the action. J 
UMle, r>8 L. J., Oil. 299 : 13 App. Cms. 

AV. li. 273 ; r>3 J. F. lO 


Trust to Pay Annuities out of Bents, or 
Proceeds of Sale, of Beal Estate.]— A testator, 
wiio died in 1795, devised his real estates to 
trustees, in trust to sell, and out of the interest _ _ 
of the proceeds, and out of the rents of the fraojded 
estates till they should be sold, to pay certain _ 

annuities. No pavnients had been made in b- »-• ; 3/ 

respect of any of the annuities for more than (E.) 

tw^enty vears before the bill w^as filed ; but ^ _ 

trustees "entered into possession of the estates on Tithe Bent - Charge - 

the testator’s death, and the surviving trustee “Bent.”]— A tithe rent-c 
coiitiiiiicd in possession until about eleven years I'itlie Cominutatiim Act ( 
prior to the filing of the bill Held, that the not a “ composition ” whhi 
plaintiffs right to the annuities was not barred of Limitations (3 <& 4 A\ lii 
by the Statute of Limitations. Ward v. Arah, within s. 2 of the statuU* 

12 Sim. 472. ^ tithe-reiit charge was t 

parliament from a spiritiu 
Possession of the Estate charged .taken hy lay corporation Held, t 
Second Annuitant— Eirst Annuitant barred hy 

Length of Time.]— By an indenture dated in 
April, 1810, an annuity was, gran ted to S. charged 
upon real estate, and by an indenture date<l in 
April, 1820, the same property was charged by the 
same parties with an annuity payable to A. 

This annuity wms void for want of a proper 
memorial, but until the filing of the bill it had 
been always treated as a valid annuity, and in 
Beptember, 1821, A., under a proviso in his 
annuity deed, entered into possession and receipt obtained 
of the rents and profits of the estate, and remained 
in undisturbed possession of them till his death 
in 1829, when his personal representative took 
possession. In 1835 B. died, and in November, 4 ^ 

1839, his personal representative filed a bill to set 
aside A.’s annuity, and to establish his own. The 
bill alleged that B. had received payment of his 
annuity down to October, 1820, and that A. had 
obtained possession of the premises under mis- 
representation. These allegations, however, were 
not proved against A., nor was it proved that he 
ever had notice of B.'s title, but the allegation of 
payment was admitted by the grantors of the 
annuity, who were co-defendants with A. in the 
suit, bndcr these circumstances, and consider- 
ln 2 ‘ that S. had never been in possession of the y ; : 

property Held, that the bill must 
missed with costs as against A. on tlie ground 
of length of time. Beark v. Colt, 1 V. Coll. 

C. C. 36. 

(}iuero, whether wViere an annuitant, who has _ 

never been in possession, claims to enforce his 
security, the twenty years against him shoultl not. 
under tlie 3 & 4 Will. 4 , c. 27, begin to run from ^ iiabU^ t( 
the date of the annuity dectl, and not from the 
date of the last payment. In this case the deed 
wuis thirty years old, and no payment was proved 3., l a 
at all, nor any alleged for the last fifteen years, H. ' 
and the court {lismissed the claim on the joint , ^ 

effect of laches and the statute. I h, 

issuing 01 

Time runs against Annuities, where no ^ manor 
Trust.] — AVhere, in execution of a power, cestui 
que trust appoints trustees to convey to use of }' 

A,, and charges estate with annuities, it is a eon- j 
veyance of the legal estate to A:, and not a trust, j * | 
so "that length of time will run against anmuties, | ^ 

if not demandah Wedon v. 9 Mod.j^ttwenn 

309. ■ I payment 

not be pi 

Beriodieal Sums charged on Land — ^Tithes,]— plea of ^ 

The statute and decree of 37 Hen. 8, ol 12, pro- ; 19 . 

V hied tluit the inhabitants of the city ‘of London ^ ^ * . 

J for the time being should yearly for oyer, pay I Liscontmianee of Beeeipt of what 
their tithes in ibspeet pi Former Owner of Laud eoutiauiug to ^ pay, Baa* 
’ rates: — Held y tiiafc th^se payments imposed wpro 1 farm Beat instead of Burehaser.]— To bring a 


Becree for Arrears stays statute.]— A. 

1 civil bill decree for arrears eff tithe rent-cliarge, 

,d within twelve years befunj acrion, 

thoagh unsatisfied, saves the lithe rent-charge 
j from'’being barred by ihe Btatiite of Limitations, 
i IriAi .L<(nd ConunifiAoii v. Junkhi^ 24 ij. il., ir. 


Covenant to pay Bent or Boyalty— Arrears.] 
—A lease, dated in 1859, of mines contained a 
covenant by the lessees to pay a rent or i‘oyalty 
in respect of minerals from other lands carried 
by, or by the authority of, the lessees <>ver the 
surface of the mining ground. In 1883 an action 
on the covenant was br( night to recover royalties 
in respect of minerals so carried since 1866 
Held, that the act 37 (k 38 Viet. (% 57, s. 8, did 
not apply : but that on the. ruling in Jii/nfrr v. 

Hor. (Hu), the plaintiff was. 
lit of the royalties lieeume- 
JJarlrf/ v. Trutia L. T. 
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person, rightfully entitled to a rent within s. 8 of : 
the Statute of .Limitations (B 4 Will. 4, c, 27), 
so as to divest" him of his rights, there must be a 
discoiitiniiance of the receipt by him, either by 
not applying for payment, or omitting to enforce 
his 3 'emedies with knowledge that the payment 
has not been mafle. AfJ7ifn)t v. Samlicioh (Mui'), 
46 L. J.. Q. B. 612 ; 2 Q. B. I). 485. 

Tn 1812 lands, subject to a fee-farm rent, were 
sold by C. to E., and subsequently became vested 
in the"^ plaiutift. From 1812 to 1872 C, and his 
successors in title continued regularly to pay the 
fee-farm rent, notwithstanding that they had 
ceased to hold any of the lands out of which the 
rent issued. During this time neither the tlefen- 
dant nor his predecessors had any notice that 
0. had parted with his interest in the lands by 
the sale in 1812, In 1872 the successors of C. 
declined to continue payment of the rent in 
question , and the defendant in 1874 applied to 
the plaintiff, the then owner, for the two years’ 
arrears. The plaintiff declined to pay the rent, 
and denied her liability to do so. Accordingly 
a distress was levied, whereupon the plaintiff 
replevied and brought an action, alleging that the 
receipt of the rent having been discontinued for 
more than twenty years, the defendant’s title to 
the rent was baj-red by B & 4 'Will. 4, c. 27, ss. 2, 
B: — Held, that the defendant was entitled to 
judgment, on the ground that there had been no 
discontinuance of the receipt of the rent within 
the meaning of the statute. Also, because, on 
the above facts, the fair presumption was that 
the continual payment had been made by C. and 
his successors under some arrangement entered 
into at the time of the purchase by E. in 1812, 
to which the latter was a party, and by which 
his successors were bound. Ih. 

Lands subject to an ancient rent wore sold in 
1766, and the purchaser indemnilied against it 
by the vendor, who lield otiier lands similarly 
charged, and whose I’Gpresentatives continued to 
pay it, no i>ayment being made by the owner 
of the sold lands since 1766: — Held, That the 
receipt of the rent was not discontinued as to 
the sohl lands, and tlie Statute of Limitations 
did not begin to run. Duhliti v. 

Trimledon i^Lord'), 12 Ir. Eq. E. 25 L 

Tlea of nonpayment of Eeat-Charge.] — To a 
bill filed for payment of a rent-charge, one of the 
defendants pleaded twenty-six years’ ])Ossession, 
without accounting for or paying over to the 
plaintiff any part of the rents and profits. Flea 
allowed, blit, under the circumstances, oi-dered 
to stand over till a co-defendant had answered, 
p,Ieade<l, or demurred. JJaldunn v. 1 

Y. A Coll. 45B. 

Devise in Fee of Lands charged to Tenant for 
Life of Charge.] — The owner of lands subject to 
a charge, anrl who hat I covenanted to pay the 
ciiarge, tie vised the fee simple of the lands to the 
tenant for life of the charge. The tenant for 
life entered into possession of the iatids and 
continuetl in possession for more than twelve 
years without making any claim upon the personal 
‘estate of the testator :*-~HeId, that the claim was 
bari’ed as against the personal estate. Miglcuid, 
In ?Y?, SfLtmid V. Enjilainl.. 65 L. J., Ch. 21 ; 

UliA Bm ; 12 ,H. 5B9 ; 7B L, T. 2B7 

44 W. B. 119—0, A. 

Stattile does not rtin while Land charged in 
Foseeission of Owner of Charge,] — In 177B> 


tenant for life paid off a charge of 25,0007. affect- 
ing the settled estates. He cTied in 18B7, having 
in the meantime taken no steps for keeping the 
charge alive : — Held, that notwithstanding more 
than twenty years had elapsed, and that there had 
been no part payment or acknowledgment, the 
charge still existed in favour of his representa- 
tives, and had not been defeated by the Statute of 
Limitations (3 Ac 4 Will. 4, c. 27, s, 40) : — Held, 
also, that the statute cannot be applied to a case 
where there is no assignable pei'son liable to 
pay the charge — no person who, by the delay, 
could be induced to suppose that the charge 
was abandoned or merged, and where the rent, 
out of which the interest of the charge ought 
to be paid, is receivable by and belongs to the 
same ])erson who is entitled to the interest. 
Burrell v. Mfremoiit (A>/r7), 7 Bcav. 205 ; IB 
L. J., Ch. 309; 8 Jur. 587. 

Konpayment by Trustees of Income of Sum, 
charged — Eemaindermen not barred. ] — A charge 
on lands was vested in 1 79B in trustees for husband 
and wife for life, then to pay the principal to the 
children, but there was no power to trustees to 
give discharges. Ho payment was made after 
1826, and the surviving parent died in 1845 : — 
Held, that the charge was not barred by the 
statute. M'Cut'th'ij w Bcmnt, 1 1 Ir. Eq. E. 29, 

Charge in Settlement— When Statute begins 
to run against Eemainderman.] — See Carroll v. 
Jlart/racey Goh 177. 

Arrears of Interest on Charge paid out of 
Produce of Sale of Estate — Statute does not 
run against Eemainderman’ s Eight to be 
recouped out of Assets of Tenant for Life till 
Tenant for Life’s Death.] — In 1827 C, became 
entitled to an estate as tenant for life in posses- 
sion, with remainder to his first and other sons, 
in tail male, and remained in possession till 
November, 1867, when he died intestate and un- 
married. C. during the whole of his possession 
was a lunatic, and the estate was managed by his 
committee. The rents were brought into court 
in the lunacy matter, and invested, and tlic accu- 
mulations of them formed the principal ))art of 
the assets of C., which had since his death been 
transferred in an administration suit, in which 
the vice-chancellor directed that a certain sum 
should be set apart, in order to meet the demand 
of the plaintiff. In 18B6 a portion of the estates, 
of which C. was tenant for life, was sold in a 
cause, to pay paramount incumbrances which 
affected the "whole estate. The incumbrances 
were paid'out of the proceeds of the sale, and the 
payments included an arrear of interest which 
had accrued during the possession of G. In tliat 
cause the inheritance was represented by the 
then first remainderman in tail male in esse, who 
was the eldest brother of the plaintiff, and who 
died in 1846 without issue male. Upon tlie death 
of C., in 1867, the plaintiff succeedetl to the estate 
as tenant in tail male, and in 1869 instituted a 
suit to be recouped out of the assets of 0. the suin 
which had been, paid out of the proceeds of the 
sold lands on' foot of arrears of interest which 
ought to have bean paid by 0. out of the rents of 
bis life estate Held, that, the claim formed a 
charge or lien on the estate of the tenant for life, 

. and might Lo-' enforced: as such against his assets, 
which oonsisted;ch|0fiy of the’Burplus rents of the 
I life-estate.,; anct;'thaL snch a claim came within 





i79 LIMITATIONS (STATUTES 0¥)—Chanies on Land. 

be Stamc of Limitatimis (3 & 4 Will. 4, c. 27, 

40), and would be bamd by the lapse of twenty Land—- Present r ight to receive 
, -oars after a present right to receive the money legacy is charged upon .i coi m 
latl acenieil to a person capable of giving a cljs- m land in !, 

rimrge for it but that a present right to receive and tiie chaigc is h take efft J 
ihe principal did not accrue till the death of C., of a tenant loi hit, w, 
the tenant for life, and that, therefore, the claim roeeivo f f ’ L 

was not barred by that section. Mrma,v v. he tenant. .f 

AVW//, 3 Ir. R. Eq. 472. , Scffm'Vrr wio T il '^ 5 > - V 

Held, also, that the merely lying by, tlurmg a [^- UJ tU. — 1> , . K- • , 

tenancy for life, by persons who could not mitii VV . it. aa. 

its termination have received the money, lunl who, charged on Beal Est£ 

possibljamight not ever have become entitled to 

the possession of the estate, did not constitute ^ boquoatheil to trustees, tor 1 
laches, and that there was not any evidence ot for his clrildroii. 

acquiescence. life. Irom 18(jr» to 

Arrears of IntereBt 

charged on Land.] — feec B, XI. post (col. 3—}. statute of Limit 

rt ^ jf beQ-iti to run nsrainst the children 

Bifirht to distrain on any Part of Estate L Ir P 


payment of a le/u^acy, the trust, alUiougli an 
express one, is within the 40th section of the 
3 4 Will. 4, c. 27, and not within the 2ath 
section of that act. The subject of the two 
sections is different, the 25111 I’clnting to lauds 
and rent, the 4()th to money charged upon 
land. Knox v. lidhj^ 6 Ir. h<q. B. 2<0. 

vSee llavtnuun'off v. Frhhj ; t^hrppanl v. J)vU; 
PUfott V. Jefermn, col. 235 ; Proud v. Proud, 
cot 233 ; and (Wldnrj v. GohVuuj, col. 2'Mk 

Paving Expenses— Charge upon Premises— 
Action to enforce, When barred.]— By the Local 
(.rovenmient Act, LS5S, s. 52 (corresponding to 
s. 257 of the Bublic Health Act, 1875), it was 
provided that where a loi'al board incurred 
expenses for which the owner of the jireinises in 
respect of which the same were incurred was 
diable, sucli expenses should be a charge upon 
! the premises in respect of whi(4i tlie same were 
! incuiT'efl. A local board having_ completed 
j paving M^orks within the .above section in .187;, >, 

' a]>poi'Vioiied the amount among the owners of 
the premises in respcci of which the woi’ks were 
done in LSSti, and in 18SS comrnence<I an action 
against tlie owners to enforce the charge of the 
amount of the expetiscs upon the piremises : — 
Held. tha.t the amount of tlic expenses becanie a 
charge upon the premises at the date of tiie 
completiciii of the works, and ilnit ihe twelve 
years prescribed by tin* .Heai Ihmperty Limita- 
tion -Act, 1874, eomrnciiccd to run from tlr.ii 
date, an'd Unit 11u;refore the action was b.arrciL 
/forum/ Jju'ul J/ourd v. d/ouurrh J /irt\Hfiuout 


Charge in Son’s Will of Bather’s Bebts on 
Son’s Beaity.]— A., who had a life interest in 
certain estates, gave a bond to a creditor, and a 
warrant of attorney to confess judgment for its 
amount, Xo judgment was eiitere l u[). A. died 
within three years of the date of the bond, leaving 
no assets, real or personal. B., his sou,, the first 
tenant in tail of the estates, entered into posses- 
sion, and ex}U‘CssecL in letters to the creditor, a 
wisii to pay his father’s debts, but would not 
give’ any security for them. B. made a will, in 
which, reciting his own wish, and a promise in 
conformity with it, made hy him to his father 
and iTKdhcr. he said, Am tin case 1 should not 
]>e able to fulfil my intentions during my lifetime, 
ami that I should not have a sufficient fund for 
that purpose arising from my personal estate, 1 
Iiereby charge all my just debts, and also all the i 
debls'of my late father, A., which remain unpaid 
at the time of my decease, upon all my real 
estates whei’csoevcr.” He then directed his 
trustees to staml seised of all his estates, 
“ subject, in manner aforesaid, to the payment of 
all my just debts, and to the debts of my father.” 
B. survived his father many years. The obligee 
of the. bond filetl a charge thereof against the 
trustees under the son s will Held, tha.t the 
debts of the father which were not barred by the 
statute at the death of the iathej* were charges 
on the real estates of the sou. Q\€oimor v. 
7 furl am, 5 H, L. Cas. 170, ‘ - 
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As to wiieE a Payment in respect ' of a, .eiiarga:' 
an Acknowiedgment tliat will bind tbe Land.'] 
B, VL, post (col. 282). 

.Judgment''I}ebts are Sums charged '.oiivLand. j; 
Mmrf/ v. Smith, col. B30. 

Interest on Judgment charged on Part of 
mds.j— See Kirltmood v. Lloyd, col. HI 5. 

Jndgment not a Sum charged on or Payable 
it of Land.] — See Kealy v, Lodhin, col. HBO, 


Eq.nitable Charge.] — EquitaJdc charge on ]nal 
estates not barred by length of time without 
demand, though consi<IerabIc and though at 
length bnnight. forward under circumstances 
not favourable, yet not equivalent to or affording 
presumption of release; account of interest 
against tenant for life decreed and not limited 
to si:?v years. StnrhliO'Kr^e v. Barndon, 10 Yes, 
458. 

In 181t) A. mortgaged an estate to B., and 
covenanted to pa.y Die mortgage -money ; and, in 
July, I SIT. A. and B., as his sru'ety, conveyed the 
property to C., on trust to sell an<i pay, first, a 
debt due from xl. to C,, whicli A. and B. also 
covenanted to pay ; and, secondly, to pay B.’s 
debt. In x\ngust following xA. executed to B. an 
equitable charge on other property. In 1884 C. 
sold the estate, and applied the produce in part 
])ayoient of his demand. Tii 1842 a hill was tiled 

b.y B. against A. to realise the crpii table charge: 
-^HeldAhat until the trust of the deed of Jul}'-, 
181 7, was exliausted in 1884, the covenant in the 
deed of 1816 subsisted wholly unaffected by time; 
that the debt and the personal remedy to recover 
it subsisted at the time the bill was tiled ; and 
that the cquital^le charge was therefore then 
operative, Bennett v. Cooj)en, 9 Beav. 252 ; 15 
L. J.. Oh. 315: 10 Jur. 507. 


indenture, specialty, or reeoymzance, may he 
Immglht witliin twenty yeare after an aeltnow- 
ledyment hy 'writing or part-payment or part 
satwf action. By 19 20 Viet, A 97, ,y. 14, part 

ymyment hy 07ie co-clehfor is* ?iot to hind another. 
xl,s‘ to a chnoidedy ments of debts secured, hy mort- 
gage, judgment, or lien, or charged, upon land, or 
of legacies, hy writing or part payment, see 37 tV 
88 Fief. 6. 57. s. 8. As to actmowledg ments hy 
writing of arrears of rent-charge, and ofinterek 
on legacies, c]‘e., see 3 4* 4 Will. 4, o. 27, 42. 

x4.y to aeliawwledg ments hi writing of the title of 
the person entitled, hy the person in possession, see.' 
3 c5* 4 Will. 4, c?. 27, ’.s\ 14, ' . 

By whom made.]—The acknowledgment pro- 
vided for by s. 5 of the 3 &; 4 Will. 4, c. 42, in 
order to take a specialty debt out of the opera- 
tion of that statute, need not be made by the 
person chargeable to the person entitled, or 
amount to a promise to pay. Moodie v. Bannis- 
ter, 4 Brew, 433 : 28 L. J.,''Ch. SSI ; 5 Jur.(N.s.> 
402 ; 7 W. B. 278. 

Therefore an admission of a bond debt con- 
tained in an answer of the executors of thc' 
obligor in a suit to which the obligee was not 
a party is sufficient to take the bond debt out of 
the operation of the statute. Ih, 

By Tenant for Life.] — Payment by a devisee 
for life of interest on a specialty of his testator, 
ill which the heirs were bound : — Held, to be an 
acknowledgment made “ by the party liable by 
virtue of such specialty,” within the meaning of 
the 5th section of the 3 4 Will. 4, c. 42, and as 

such, sufficient to keep the right of action alive- 
iu itS' integrity against all x^fJ^i’ties iiiterested in 
remainder. lioddam v. Morlefj. 1 Bo (x. & J. 
1 ; 26 L. J., Ch. 438 ; 3 Jur. (n‘.S.) 449 ; 5 W. E. 
510. 

A., by his will, -in 182G, settled the greater- 
part of his lands on F. for life, with remainders, 
over ill strict settlement, and died in 1827, 
leaving M. .his executor, with ample means to- 
pay all debts, an<l charging the debts, in exonera- 
tion of his principal lands, on particular funds, 
xAt the time -of his decease lie was indebted on 
bond to E. .F., the tenant for life, paid thC' 


Bight to share in Produce of Sale of Beal 
Estate.] — xA testator devised his real estate to 
trustees upon trust to sell, and divide the produce 
amongst certain persons, of whom A. was one. 
He appointed xA. and B. ins executors, who 
proved the will in 1816. Whether the share was 
a sum charged on or payable out of land within 
the 40th section of the statute 3 k 4 lYilL 4, 

c. 27, qiimre. Paicsey v. Bar ties. 20 L. J., Ch. 
393 ; 15 Jur. 943. 


Before 3 & 4 Will. 4, c. 27.] — The Statute of 
Limitations did not bar a demand for a rent- 
charge. Cicpit V. Jackson, M'CTcl. 495 ; 13 Price, 
721 f 28 E. li. 735. 

The Statute of Limitations as to rents extended 
only to customary rents between landlord and 
tenant, ami not to rent arising by grant or a 
will whereof the commencement may be shewn. 
Cidlins V. Goodall, 2 Vorn. 235. 


Charges prior to Statute not affected hy It.] 

i8ee Peyton x. 3PI)ermott, col. 150. 


Devise of Bent-charge to Appointee of Owner 
of Land-— Statute does not run till Appoint- 
ment.] — See Att.-Gen. v. Perse, col. 24, 


Payment hy Tenant of Annuity due from 
Landlord, whether Payment of Bent.] — See Doe 

d. Xeivman v. Godslll, col. 158. 
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the mortgagees. Coopc v 6Vm»:eZ? 3(5 L. .X 
Oh. 114; L- i'-- 2 Ch. lU: 1^) L. 1. 42^ , lo 
W.*E. 242. 

Payment hj Administrator not reviving BigM 
to sue for Administration.]— See JoIuihoh, Iji re, 
Sly V. col. 2BH. 

[ estate is devisexl to 
anfl pay debts, and 
r A., an acknowlerlg" 
signed by the ti’usrx^e 
preserve the creditor’s 
iirs afrer tlie aeknrov- 
) V. JhnujhtoN, P Sim. 


not a debt charged upon or payable out ot iamt | 
within s. 40 of the 3 & 4 Will. 4, c. 2T, but an! 
action upon it is simply a personal action, and 
is ban-tol by the 3 & 4 Will. 4, o. 42, ss. 3, 4, 5. 

a settlement of 1813, a sum of oOOl- was 
charged on lands, payable on the death of tl e 
settlor, who died in 1846. At that time the lands 
were limited to E. D. for life, with remainder to Trustees, 

J. B. in tail. Ko interest was paid, nor \^as trustee in t 
there anv aeknowledgment of the charge by thereb 

any one until the 12th of May, 1873, whei;! li, lA, of a deb 

without the consent or knowledge ot J. id., pani j agent, is 

the person then entitled to the charge the airiount , suit tV 

theipof. and six years’ interest, and took an ; ^edgment. St 
assignment of the charge to a trustcj3 i 219; 7 L. J .y 

On the I'Jth of May, 1873, E. D. and J. D. joined , t^stato 

in disentailing the lands. ISo notice of the , the t 

charp-c, or the recent assignment ot it, was taken ; leasehold estii 
in the disentailing deed. In an actioii ^orought i estat 

in 1879, to raise the charge by a sale or rne ^^xecutors) upi 
lands Held, that J. H. was not bound by the 
payment of interest in 1873, and that the The trustees 

was barred by the Statute of Limitations (3 ck 4 
Will. 4. c. 27), s. 40. JJecher y. Delucoiir, li grandson, 
L. R*Ir. 18L ^ , thelilingof t] 

Where tenant for life of a mortgaged estate _p|el.d, that 
by deed admitted the payment of interest on tne trustees i 
mortirage. this was not a sufficient acknowieclg- from 

mcnlTof tlie debt as against the remainderman to l xdinitations ( 

preyent the statute of Limitations from operating, j grandson 

V. 10 Jur. 383. j within the 2 


By Agents.]— Payment of interest on an Irish 
mortgaL^e made by ivceiver appiunted over the 
estates mortgaged, is within the terms oi the. 

H w 4 Will 4 c. 27, s. 40, payment by an agent 
of tlie party lialxlc. ('hOinery v. ^ 

Cas. 115; U) 4ur. (NAS.) 855: 11 L. i. 08; 13 

W. R. 20. , , 

The words in s. 40, ‘‘ by the person bv whom 
the same shall be ]>ayabie, or hrs agent, apply 
equally to the making of a payment, and tlie 

signing an aekiiowled.gmcnr. Jh. 

'The payment of intere.st on a imtngage b} a 
mere stranger would not be a payment, within 
3 tk' 4 M' ill.'"4, c. 27, ss. 40, 42. 1 h. 

A payment of primdpal or -interest ot moue\ 
charL^eti' on lamls Ijv a person ^expressiy or 
imidiedlv aiiilaxi'ised to makt; iS’ is et[nivaieii . 
to ])avmeut by the party lia.bh.a so as to prevtmt 
the operation of the Statute oi Limiialions ; imi 
a payment hy a stranger will not. v. 

..4«x7mr.s‘, J ell. itep. i0r>. ^ , , , , i v 

! .Parties being seised of the lands A. and. ,b.. 

' snbii'Ct to a term to ]>ay oil' incutnbnuioe.s, con- 
veved A. to a purchaser, and R. to trustees, 
indemnify and protect A. irom all (‘.laiges ami 
mcumbranccs ; and 'W., the eiwmer ot B., 
to the trust, subsciiviently eovenantetl to pa\ the 
interest of one of the charges:— .Heiil, that pay- 
mentB by W. were payments bjyaii agent to 
save the bar of tire' statute as against the piir- 

' chaser of A. H- . . x 4 . t fUa 

But, sembie, .the payment .oi nitorost m 
owner of B., 'after the expimtioii ot ■ twenty 
years, would not revive the right to })iwea^ 


Bonds not kept alive against innentance oy . 
.Tenant'. foX:.. Life paying 

y. Mmieys eoL 319. , ] 

By Personal Bepresentative.]— Under 3 xk 4 
Will 4 c 27, s. 5, where creditors of a testator 
had a claim against land as against mortgagees 
.of an eqtiitabie life estate devised by the will, 
and interest on the debt had been regularly paid 
'by the testator’s legal personal 
who , also the l^al estate, .ill the land ; 
Hold,'' that thiS' payjneot; 4 Id. not ,00^0, to 
brevent thorstatute^from in favour , of 
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ith of a mortgagor in ISSB, his mortgagee was entitled to the legac}’-, and that 
v'as entitled to dower) took posses- the petition must be dismissed, but without 
Lorto-aged estate, with the consent costs. Sealer v. Astm, 26 L. J., Ch, 809 ; 6 Jur. 
rs, and she paid interest on the (N.S.) 481 ; 6 W. E. 548. 

i 1858. the mortgagee instituted a ^ i tt 

his mortgage, in which it did not By Executors to Legatee s HnsDancii J hi. 

,en paid by one died in 1811, haying bequeathed a legacy^ to a 
al -Held^ that woman who afterwards married the plaintiff. In 
by the widow December, 1825, the two executors of H. gave 
for either such the plaintiff a written acknowledgment whereby 
the navnient of thev senarately and iointly acknowledged that 


of the co-b,oirs during the inter 
the payment of the interest 
prevcidetl the statute running, 
eo-heir was liimsclf barred, or 
interest had been iiiade on his 

2b Beav. oS8. died Held, that the written memorandum 

. • X 4. -1 amounted to an acknowledgment taking the 

By Bevisee of one Moiety of Estate.]— Keai legacy out of tlie operation of the 

estate was deyised to two persems m equal IMland Y. Clark 1 Y. & Coll. C. C. 

moieties, charged, as to each moiety, ynth the 
uavmeiit of half the testator’s debts, riiere was 

also a general charge of ail his real estate for payments by Executors under Will not taking 
payment of debts: — Held, that the payment Legacies out of Statute.] — Cndimri/ v. Smith, 
of ‘interest by the dewisee of one moiety did eol. 284. 

not keep the debt alive as against the devisee ot . « ts x * 

the other moiety. J)l(die)mm.YCfee.^-dfCAi,l })eGt. Admission by Trade Agent of Executor to 
J. ck S. 52 ; 32 L. J., Ch. 37 ; 9 Jur. (N.S.) 237 ; legatee not an Acknowledgment.]— 8ee U'/ure- 
Vh. T. 655. hoiise v, Ahlrrley, col. 117. 

, , , ^ . ,,, V By Purchaser’s SoUcitor after Time expired.] 

By Surety.] — Judgment wtis obtained by^ V yendor contracted to sell lands ; 
on a joint bond and warrant ot attoimey, ^eiKlee entered, but did not pay his purchase- 

A. and B. in 1«15, A. being the principal ji^oney. The vendor became bankrupt. In 1834 

On the 16th of March, 1*^20, A wrote to v.s of the pimchaser (oinff those claiming 

agent, “Y"ou have enclose* I 2ollh to my credit, to the solicitor for the assignees 

on account of V.’s interest." In the account- that the purchase-money was lying 

Ixiok kept by Y.’s agent (since head), ij-Ppeated ._Held, sufficient to take the case out of the 
an entry by the agent, ot the IHii of Match, ^ ^ 4, c.27, s.40 ; and that a bill, 

1820, charging himself with a bill tor otU , clrayn ^ specific performance by the assignees 

by A., and lOd/. in cash troui A. In ^ against the iiurchasev was not too late. Toft v. 
attorney applied by letter to B., the surety, 1 j)c (3)., M. & G. 28 : 21 L. J., Ch. 129 ; 

calling for payment of the amount ot the above Reversing 1 Hare, 7. And see 

debt, and B., on that occasion, wrote to V.s 5 q. M. & G. 73.5. 

attorney the receipt of his letter, * applymg toi 

payment of his, B.’s, and xV.’s joint bond' ; and ^ Mortgagor.] — A foreclosure action is an 
soon after B.’s agent wrote a letter to V.s of land, and is therefore 

attorney, inclosing a proiiosal ot terms upon „n‘tPir, « dO of 3 & 4 Will. 4. c, 27, but is 




' i/% 
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arrears of intei’est being due after 18G(>- 
■fo’ncre does not preclude a puisne peit\ -o -r 
the Statute of Limi- the mortg. 
I. Bolding y, tili 

82 L J., Ch. 219 ; 9 Jur. (N.S.) to A., 

, ' wasnot.sti 

•here a mortgagor was, but a 

not a party to a transfer ot a tliat jn. 
tlie’intirest on which was, amt ‘ 

‘the'tAiisfor recited to be, up wants of six be 

in arroar :— Held, that notwitlrstanduig gave iio t 

•■•t-'d the second lUOTtgagoe was entitled_ to nient on , 

mlccra the first ^Th. ^ged pro- 

cipal and six “ by Sf the Lsi 

The words in s. 42 oi 3 case out ( 

whom the same was bound by and that t 

!m" •'>“ 1“““ "'‘t' 


eioro than six years arrears 

upon a first inort^ .^^ 

morte:agee from relying' on 

latioiis(3&4WilL4.c.2p. 

DcG. J.&S.122; 32 h A" . 
50G : 11 

Therefore wL 
mortgagee was 
first mortgage, 
was in 
years 
this rcciti 


to'the mortgagee, and to Payment by o’ 

cipal an i j y^oorto-acor incaseof default. The Agent.l—Thc rule tha 

mdemnify the moitgti^^^^^ p.?^ment on account 

tinucd'^to'^TCC^ thVinterest upon the mortgage from being barred is t1 
Som he asshmee of the equity of redemydion in estate or the aguit 
fiom the deed was evidence of be qualitied so U) i. 

the terms of the mortps 

dthii tweim years; ^FoM)fh v. Sridmor S to make payments. 

“ 16 '^2 L J , E.X. 255 ; 17 Jnr. 675 ; 1 W. K. mortgaged some pip.erty 
Ex. ,16, 2^ ii. d., r- . po„(l, ti 

Held also, that the payment of the interest by the obligation, the latter 
^-1 -i'crriop of the equity of redemption was a being surety old}, -Ih P 
uSTcllKment to take Ihe e.^e out ei.al -uf u-yesr, ami e.xpr 
of the statute as against the mortgagor, n. person entitled t, lu 
111 'm action oil a- mortgage deed of houses, uever liaviug made ai 
,„2,l i 7 , 1 S 04 bv the defendant iu favour of i„ a suit for toreeliisure 
IT. tiffs teiaSr. tlecur^ tion preseribed by s. 5 

ami interest, the plaintiff gave in evidence a deed dated Statutes of ISew 
executed by the defendant within twenty yearn of Uith mortgages fn. 
before action brought, but to which deed the meiit ot interest by 1 
teslator wf^no party. The deed, after reciting l. J;, Ik 0. 75 ; il Apr,, tas. 
that the defendant had executed a inortgage of _p. 
the houses to the testator, for .securing to him 

lew. and interest, stated that he conveyed that Payment by One of 3 

'irwV other property to trustees on trust to sell, Mercantile Law rs.menfli 

iiiui out of the ]>roeeeds to pay oS aU the mort- 1 apply to a persona 

Mo-Gs and other incumbrances ahecUng tiio over money secured by r 
property, and then to pay the c^'cebtors with^^^^ [1397j 2 f r, 

ulKtVtrnst as to the surplus :-^Held, that Lns 

was not an acknowledgment within s. o, so as to payment of Interest 

take the case out of the operation ots. L Eemedy against Sr 

oidt Y. Booser, 3 Ex; 491 ; 18 L. J., Ex. Bond.] — See Pou:cr.s, In re, . 

After Assigumeut of Equity of Eedemp- * 

tion-Payment of Interest by By Mortgagee.l-Ackma 

them ns to “* in contS S iioriv.wiiii ch 


It the only person whose 
will prevent foreclosure 
he mortgagor, or his privy 
t of either" of them, must 
.nclude any person wht'» by 
:e contract is entitled 
Where H, and W. each 
to the obligee of their 
secure the aniount of 
:is between the debtors, 
ing bound to pay r)rin- 
‘essly nametl as a 
Icem both ‘mortgages, W. 
ly ],avmeiit at oil 
p‘ that the period of .limita- 
80 of c. S4 of the Uonsedb 
; Brunswick ran in rispect 
m the <late of the last pay- 
H. Jjpfvin V. BuVa'cw, Oi> 

r>:59 ; 55 L. T. 410 
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A mortgagor will he entitled to redemption Limitations (3 & i Will 4, c. 27 
agaiiist a mortgagee, who, after more than created by twenty years’ possess 
twenty yeai’s’ possession, makes admissioiis which gagee is defeated by his having 
prove that he has all along considere<l himself the rents received by him. JJah 
only as mortgagee. Cutler y . Cremer, 1 L. J. Sim. 426 ; 0 Jur. 98, 

(O.S.) Lli. 108 ; 6 Made]. 25B. 

Li 1814 A. mortgaged an estate to B. in fee, Eetrospective Operation 

and subsequently, but in the same year, granted In 1816 the mortgagee, under a m 
an annuity out of the estate to C. By a deed of some years before, entered into p< 
even date with the grant of the annuity, A. con- mortgaged premises, and in 1821 
Ycye<l the estate to a trustee to secure payment transfer of hii^ mortgage to anoth^ 
of* the annuity. Only the first two cpiartcrly feree thereupon euteiW into po!= 
payments of the annuity were made. In 1839 1828 executed a transfer of his 
B.* transferred his mortgage to 1)., wim then second transferee, who then ente; 
entered into, and ever since continued, in posses- sion. The mortgagor was not a 
sion of the estate. In 1856 C.’s representative transfer, and had not, from the ti 
claimed to be ]>aid his annuity out of the estate, mortgagee entered into possessio' 
and asked I), for an account of the rents of it. acknowledgment in writing of 
D,, in reply, wrote UvS follows: den}" , . . redemption. In 1833 the Statute 

the claims of youi- client. I need only add, that (3 & dAVdll. 4, c. 27, s, 28) was 
if he were entitled to the account, it would be of all suits for redemption after 
no use, as the rents and profits of the estate have possession by the mortgagee, and i 
never been sufficient to pay the interest on the ment in the meantime of the righ 
hrst charge referred to in your letter.” On a bill given to the mortgagor or his ag 
filed in 1858 by C. against O,, for a decree for signed by the mortgagee. In 18*^ 
the redemption of the estate : — Held, that j ta'tive of "the mortgagor filed his 1 
although the deed of even date with the grant of tioii against the representatives 
the annuity "would jircvent A., , and any one transfei'ee Held, that the statu 
claiming through him, from setting up the Statute trospectively, by taking from 
of Limitations, still, as D. claimed under the the benefit of the acknowledgm( 
original mortgagee, and as the letter written by already been made of the mortgi 
D. was no acknowledgment within S. 28 of the transfers of 1827 and 1828, and t’h 
3 & 4 Will, 4, c. 27, of 0,’s right to redeem, the suit, as to that estate, was barred, 
bill must be dismissed. Thomjh'iou v. Beirtjer, 9 Mldtllefon, 6 Hare, 75. 

Jur. (N.s.) 863 ; 9 L. T. 32 ; 11 W. R, 975. ' 

A letter fi'om the mortgagee in possession, in Recitation in Beed.]— A. 

answer to a letter from the gi-andfather of the estate to B. for 1,000 years ; B. d 
infant heir of the mortgagjr (the purport not queathed the mortgage to his widoi 
known), in which although vaguely he acknow- and in 1822 her personal represen 
iedgc<l the infant granddaughter’s title as heiress, into and continued in possessioi 
and exynessing his readiness to settle w'heii she until 1838, when they sold aii<. 
came of age : — Held, a sufficient acknowledgment mortgage to C., who entered am 
of the right, to an agent, to save the statute, and possession until 1843, when A.’ 
that the infant heiress when she came of age, bill to redeem, on the ground tl 
had a right to redeem any time wirhiji twenty assignment recited the mortgage 
years from the date of the letter. Trulork v. the terms to 0., subject express! 
Mifhij, 12 8im. 402. of redemption of A., or his legal n 

Redemption decreed against the Vieir of mort- — Held, that the deed was not sr 
gagee, and a purchaser witli notice, upon acknow- lodgment of the mortgagor’s title 
ledgment of mortgage, within twenty years estate redeemable. L^caa v. Dct 
before the bill in transaction witli other persons, 586 ; 7 Jur. 1122. 
not with the heirs of the mortgagm*. Hatumrd v. Where purchaser of an equity 
Hardy, 18 Ves. 455. " had the legal estate conveyed to 

Mortgage, though nevuu* so old, is redeemable dated the 24th August, 1796, in 
if interest has been pai<l. Flayer v. L'vi'niytou-, recited that the purchaser had s< 
1 R. W. 268. ’ ' paid to the mortgagee the mom 

A mortgage after forty years’ possession by mortgage, and a bill to , redeem 
mortgagee was lield to be redeemahie upon the 29th January, 1816 : — Held, that 
foot of "a stated account, and an agreement for acknowledgment of the^ mortga^ 
turning intere.st into principal. Comray v. twenty years from the filing of i 
81mm pt an, 5 Brn. P. 0. 187 ; 1 Bro. P. C. 309 ; v. Capner,! Sim.& S. 347 ; 1 L. J 
15 Vin. Abr. 46)8, pi. 6. 

If an equitable mortgagee enters into the By one of two joint Tr us t€ 

receipt of the rents of the mortgaged estates, —Two joint mortgagees of lands 
such recei|)t is, prima facie, a payment within on the face of the rnortgage to i 
the meaning oi: the proviso in the Statute of settlement, had been in possession 
Limitations, ItraeMehnr^t v. Jeamp, 7 Sim. for more 'than twenty years, but 
43t8. years before the .institution of a ; 









18S2 bcinc about to reside aDroaa, iie gavo a , 
attorney to the defeudaut, ttdio a 
solicitor, to receive tbc rents and profits of all 
his propertv, and to apply thorn 
the incumbrances. In 1841 the plamtifi settled i 
accounts with the defendant, showing a | 

mLcc due to the defendant, "he pkiirtifl j 
agreed to secure f 

rSup^rkis 

1849 the defendant toot a transfer himself of 
B ’s mortgage, to which the plamtiS was not a 
party In 1865 the defendant wrote a letter ^ 
the ifiaintiff exp^^^ the case 

£LCCOUXitS. An ic>< • -L^rtn nrVvf o Yi nr*tinn ot Lin 

wm fnmnllecLanclthe plamtifi brought an action 

aoniiist the defendant claiming to redeem the 
mortgage, and claiming an account against him 
as mortgagee in possei^ion, and, 
as agent and trustee for him._ The defendant 
Pleaded the Statute of Limitations Held, that 
on the plaintiff’s bankruptcy the defendant 
ceased to be the agent and attorney ot the 
plaintiff, and did not become the agent ot the 
Lssimee'; and that even if the assignee would 
have been entitled to call upon the defendant 
account, the plaintiff did not, on “"nt TFA/f,«j7 v. H 
of the bankruptcy, succeed to the assignee s , . _ _ 

right; that thi Plaintiff’8_esta_te__^^ ““ S: ! 
having ceased on 
written to him in 

acknowledgment, ( 
assignee, to 1 
take the case out c 

that as the assignee was barred py tne suiluic, j 
the plain till: was also barred, notwithstanding the j 
annulment of the bankniptoy. Iho acti^^^ I 
therefore dismissed with costs. Ma^Uicl . 

Hardingham, 15 Ch. D. .139; 43 L. 1. 647 , 29, 

"whether an acknowledgment of the titte of j 
the mortgagor is effectual to take the case out o 
the Statute of Limitations, if it is not made till 
after the time limitetl by the statute has expired, 

B., who was entitled to two-third 
parts of an estate, mortgaged the same to H, who 
WR entitled to the other third part. In 1 B. 
entered into possession, and continued m p^ses- 
sion until his death in 1805. By his will K. 
deviseil the property to his son B., in tad. w a 
remainders over. In 1812 the persons eii titW 
nnder B.’s will commenced proceedings lot the 
purpose of redeeming the two-third parts, and 
1814 a compromise was made, and by mdentuit- 
of lease and release, the two-thirds were convepil 
to R.. the younger, in fee. K., the youn^r, died 
without is.sue : — Held, that the "Rid- of mort- 
gagors to redeem was revived hy the acknowledg- 
ment, in 1814, of E., the younger the tenant iii 
tail ; and that by the conveyance to him he had 
aoquirol the absolute interest in the two-thirds, 
as against the remainderinen under B. s wiU. 

Penbeton v. lUcth 1 G. J- 81 : 39 B. -B, 

Ch. 266 ; 6 Jur, (N.S.) 182 ; 8 W. E. 101. 

Whenever, after twenty, years ijossession by a 
mortgagee, there is an acknowledgment of the 
mortiage title. «>e ,nght of . retoption is 
, xestokd, effect of wln«h is tO alter the 


=ioiicu.or,, X uu , iwu . rmr:; 

unless some jiarty is ready to pr.y nie oft- 'Be 
mortgagor filed a bill to redeem ;-Hol(l. artirm- 
in^ a decree at the liolls, that this was jisiifficient 
acknowledgment in writing ot the tide ot the 
movt^'agor to his solicitor acting as his agent. <o 
‘ ■ ■’ J within the 28th section ol tlm 

Btatutc of Limitations, 8 

L J.,Ch. 657 ; 1 W. .K. 216. Aua sec Iniloch 
liohj, 12 Sim. d02 : col. 289. 

_ Evidence of.]-~Bill for the redemption 
of a mortgage, after twenty years, upon the 
evidence of iCconversation proved by one witness 
only dismissed. His honour, however, ot opinion 
that parol evidence was admissible in such cases. 

! SceLs* V. Postletliicaite, G. Criop. 161. 8. .i 

j Wliifhig V. White. G. Coop. 1 : 2 Cox. 2J0. 

I 35quitv of redemption barred by pio.ssession tor 
Vears, unless circumstances arc proved 
th7 bankniptoy,' the letter I iylhe mortgagor showing «“Bnowlal^ 
t 1865 could not operate as an | of. his title by the mortgagee. \u,thni tluJ.. 
either of his title or that of the. as accounts delivered by the mortgagee ,db> 
the equity of redemption, so as to j parol evidence.it must beclear ami uiie<juivi.» .a , 
4?.. rC-f TiiTTiitations ; > accounts kept by the mortgagees receiver ui a 

distinct 'book, a{i(I <lelivered to the mortgagor, 
but without authority, will not have the 
Barron v. d^^7tLi,'19 ;Ves; 327. : 

mere three Estates in one Mortgage,]— The 
payment of money to a mortgagee hy the person 
liable to pay,.in .respect,,, of the , interest, d®, the-- 
mortsraije, -continues the mortgage m aU ns 
integrity nnd force with respect: to all the 
estates properly <iomprised in the mortgage, and. 
which had not '■■beerii alieneci • or ' ct)nv,e. 3 ?a?tL awjty r;, 
by the mortgairce, or with his assent. {Jiuiart if 
v: Earns, if .H- L. Ca.s. 115 ; D Jur. (N,S.) 855 ; 
IIL. T. 68; 13 W, II. 21). - i i i 

Therefore, if estates A., B. and, C. are incIiKled 
in one mortgage, and the owner of W ™ 
interest, the mortgagee is not barred by 3 A 4 
I MHll. 4, c. 27, s. 40, and 7 Will. 4 & 1 ' ict. e. 2b, 
i fr<im his remedy against B. and C. Ih. 

I '' 

1 . Mortgagor and Mortgagee— Prinexpai _ and ^ 
: jgxirety— Payment of Interest.]— If h. 8^ of the 
Real .Property Limitation Act, 1874. a}.iplics to an 
. action brougiit against a surety on a eovemudnn 
a mortgage deed for ]>ayment of the debt with 
0 interestv' the pavment of interest by the mort- 
gagor prevents ‘the statute from running m 
[ favour of the surety. Frisbg. In re, Mison y. 
, i Frishf, 59 L. J., Ch. 94 ; 43 Ch. , I). 106 ; 61 

.T. '1-' . waPg.P. flit— Cl, A* 1 


■a 
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rp— Keoeipt of Policy Moneys.]— In i and due after B.’s death, and that the stock had 
‘no- entitled to the reversion in fee of | not been transtored rad A. had failed to pay 
ids’ assigned them bv waj^ of mortgage ; the sura due m lieu of dividends. 11^, that the 
, the existing life estate) to the mort- j causes of action did not accrue withm t'ventj 
■cure OOOZ.*^ Under another mortgage I yeai-s next before action. Eeplication, as to the 
™iern- securing this loan, 0. took out ; firet breach, that while the stock retuained 
, his own life for S.OOOf.. and assigned j untransfewed, and the money was due m ot 
ini-tc-noee In IS'i. upon C.’s death, the dividends, ou the 10th of beptember, Ibwt, 

vls^of’’this policy were received and A. made an acknowledgment to B. that the stock 
' the mortgagee in reduction of the remained unti-aMferred, by A. making sati.sfac- 
'ait ■_HehL that the receipt of the Mon to B. on account, and that the action was 
nevs was a iiart-paymcnt within the j brought within twenty yeare atter such acknow- 
-irs 'uul therefore th<at the mortgage ledgment ; and as to the otimr causes of action, 
-e„t Sire Coidan'. mate. U re, 29 that they did accrue within twenty yeai-s. 
1 mf Bejoinder, as to the first part of the replication, 

a traverse of the bringing of the action within 
'fp-flP-ors and Mortffaffees.l— also twenty years after the acknowledgment, and 
‘J issue thereon ; and as to the second part of the 

nte, coi. ^ou. replication, issue was joined. It was proved that 

eed to receive and accumulate Income, B. had, since the advance, agreed to board and 
out my Premiums on Life Policies.]— lodge with A., that the amount was to bt 
indebk'd to divers persons, including deducted from the interest of the money which 

’BsvkvT KM 

nnfcmmilatetheresidueof theannual demanded by B. Held, hist, tiiat supposing 
flAorl dpi'Kred that on iS ’s death the issue raised upon the rejoinder cast upon the 
to be plaintiff the burtU of proving that 

».b. !ta J>-«« » * ™"f 


bafaSS i Receipts for luterest indorsed on Bond 

sale ofttock i by Obligee.]-See So^e v. f >• 

.^oTitn.p-p than ! V. St‘arU ; and Gleudow v. Atlun^ col. 3*^1. 

what is.] — Con- 

’ in : evidence 'as an 

See Fwrsdon v. Cloggr 


a TO li inc hLuiott. luu-i. , . 

: B.'had sold the stock i Acknowledgment of Title, 
and that it had been | struction of a docunient given 
ukl be replaced and ' acknowledgment of title, 

condition ^ • ^^yi^eOier a writing amounts to an acknowledg- 

,‘jS,SrB. a ,!«. ! £ « -Si ZTiS. 

mthe bon<l o bo void.itoltows .^^^A^^^^^ ^ 

S mIS SSS'M. 

oncUj, that me av ’pogal you made of paying a moderate 

stock had coritmued Jh. • - father and the defen- 


1 ;;. 
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it) tlie postsession of the defenclant’s grandfathot- ami tiio c-orrespotid- 

who hidpveviously held it a Ic^c. Ihe “e 5„t the Stsitute o£ lamitu- 

plaintifl’s fathev became posscsssed xn 1^6, and principal and interest .Jor ni. 

so continixed tiU his death, m ISdb In TTPiI> 6 He 0. M. & G. 27(i ; 2-t 1.. J.. Gh. 

Kc\rtoix,xvhowaspiOTedtobeatendageiih^ •ptV 1 Jmc(K.s.)-lKH : Efp fi. 2sl ; HW . il. 11!0. 
received the defeixdant’s vents and managed ins , Jm-t 

propevtv, wrote the following letter to the plain- j, . ^ f Bent— Acknowledgment alter Title 
tiffs aeont; “Sir, Mr. P. (the detendant) f | Jri,ecauie ctdiUcxl in posses- 

uowinposseasiouof histwo-thiixlsof the^ j M ^reehohl as tenants in coimm.n n, is:-!:?. 

who will, no tloubt,^ accept a , PH70, persons claiming under .J brought an 


WHO Will, no (luuut, „ Tnir In 1870 persons elaimini’- unuci o. .x.. 

for Ley’s (the plmntiffs) L netion forUle or }>artitioii. The .Ic'Hmilanr, who 

rqek-rciit Yon ninst he aware Mi. 1. boima a t nll(^‘»-e(l that 'i\ was m i-eeaipr 

to pay rent for Ley’s one-third *7“ ' fJX rmlls 

hishather held the n'^adow hut no “Inn^kd) wit' en* accountin.g, ami claimed tlie beueftt of 
will do so in case you agree toi a lease. Limitations. Xiic part tes culyret 

J, Kewton. Will you tavom* me \\ith the turn, tl , . . ^vhieh stated that T. reeinved 

of a lease for the one-third of the meadow, that into < - tlm Viitirutv from 183:> till his death 

ix^aYlay it before Mr. P.” No auswex- 1 xxi 'll xail to the solicitors),! J.'.s 

shown to have been given to movti^ni4sanuWd,y of the rents clue in Xovemher, 

defendant continued in .Sd continued to pay to them a moiety (*i 


defendant continued in possession ^ ISdl^and^continiuM^^ pay to them a moiety (*r 

down to 1857, when an ejectment roiits till his death T’he adiulssiuns did not 


menced Heia, tnai title state nor was there any evidence wiietner i . cini 

sufficient ackxiowledginoid of th . 1- - • ; accoxxnt for a nioxety ot the rents 

I^<’y ^ ’ teforc 1801 :--Hol,l. by Malins. V .-C.. that tixo 

^"1.’ b 1 by his' will in 1773, after ohax:gxng hfe poiisl.ml’Sfirf thl 

“unsettled real estate’ 'wilIi ‘A of the Statxxru of Liuxitaxions. and th.at 


witti i-emaxixuui- lo ‘““"“'''“x'”'", rnmhion has <rn mod bv the stanxTc an iniverse 

Ih-onxotingProtestaidChaxtor hchooLsxxxIicUn ) ™ “r'Lha^^ of the propety. no pay- 

and their sxxcccssors for ever, pl' '-t?- "■3‘- ‘pt ,f “ent or acknowledginent by him can 

In 1801 Jaxre M., who had paid oft t^e ‘ ^ lostoi-e the title xvhioli has hecn cxtiixguished by 
and legacies throxxm upon the x^nsettlal est^ he llxtute Held, furihei', by the coxxrt of 
sold all her xiitex;e.strt what kixulsocY^^^^^ ^oal that the paVincnt of a moiety of rlxc 

estate to J. N. li. In lOl Jane »L died to appoa , tn. t 


SlYancl f82?,-tho IWmtl j 'a s^ax' pa" 

by hi?i will devised T. M.’s estate amemgst Ch. 8m ; 44 L. X. Li , 28 \N . Xv. n.>- 
Afiippci ns his own uiion certain trusts : — licid, . . » j. jf- 

that there was in the correspondence which statement by Deceased Tenant to Agent of 

n-xssod hetween .1. N. R. and the society a srxffi- Landlord, Evidence of Payment of Eent.j— ^ec 
mexit acknowledgmeiit in writing to bring the x»i,e d. .'ijicneer v. Jlackeit, col. It, 2. 
case within the Uth section of the 3 & 4 Will. 


case witiun tne idcn sectiuii ux :r " : i 

4 c 27 In^ovpoTutcd’ Boc'uttij for pTotedant j payment by Tenant cannot be treated as on. 
SrJtmih 'y- llhlumU, 1 Dr. & War. 2r>8 ; 1 j of Kent, if not so made.j--rtee ri/L-GV//. 

Coix. & L. .”>8 ; 4 Ir. Eq. E. 177. And see S. 6., ] col. L',:-?. 


•'.Sail. & 8c, 559, , ■ ‘ , . 1 1 X It-, 4! i 

Y^licre mortgagees of the works and tolls ot. a, i performance of Services in lieu of Payment ox 
harbour company agreed, in LSIS, that, on j jj^ertt.l—See i>cc iL Ednetj -w dSenhHm.oMi. 158. 
exchequer loan commissioners^ making an ad- j J 

vance of money under the provisions I Acknowledgment of Title, after Decree eatab- 

of parliaihcnt regulatxng them Ixe : Barfed. l-Dccrc., csbxi.li.dxingnchmgc 


-See Ihe li. Edney v. Epjduan.QMi. 158. 


orparlianxcnt regulating them,, the tolls of j xc : 

harbour shoxxldbeapi)lio<l,tnst,inpajmgin xx p,,,, (.xccixlion. tlimigli not proceoilcd oii 

on the comnnssionei-s (‘J™™®, ! .'’Il^fidLiu- for fort v veai-s, there being iiii ueknowiwig-inent 


on the coinixiissionei-s’ advances; 8' , f Ay y,..(iy (iit.re iHiu./iiii ueknowiedg-inent 

payixxg interest on prior moxitgage-s ; I " t u- s.xh.Mstenec <.•' the- 

in rexUxctio.iof the principal till It wa^pxnd off. jLwLtox v. (rilri,;,. 1 liall )y I*-, 

the .tolls being iiJsuaioiexxt to keep down the I t ' niyu n ^ . 

interest on the advances,, thev, sold the subject ot .^‘ 6 . 




The railw.ay company,, one of the- mortgagees ureaix,or.j-.v .xeo.m ' 

wmte to the- trea-surex' of -the harbour company, was not to l-e ,ipenw ill lii> ■xml t ut 

comxMxd m of nLiayment^-rf mteres.t, ‘ 'The .consi.lorcd a.s ills will, m wlncl, he .lire) e -V. 

' I Smlr replied that ^ Imd been paid and other croditom unincl to be paul as so,, as 

'is , SSai, get funds in hand H. a t , in - 

"iv/ ’ k smaE sitrplus- after .pajiuenti hf. expenses, but ister the debtors hssets, 

' >h«t he wUs at aE"idihls.id||ing'*.t^vglve4hfo tions were relied on aguriwt X,, wIiphl. deinau i ?■ ^ 

’■’"A- '«ln to tL'moAfogsebioWihia^iPwg®^^^ ' ^7 jnd^ent an.lsxmi>to contract, wore txioi-o tlwii. ^ 
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vpntv veai-s old at the debtors death Held, under a bond which he ha<l entered into for the 
luo were I'lOt barred. CU,it,m Y. Jintphy, 10 benefit of S. The oouit presumed the payment 
‘p V> Voo of iiitei’est on the bond was made under an 

r, Jiq. -V. < . arrangement for that purpose, and that J.'s debt 

Judgment Barred before 3 & 4 Will, 4, c. 27.] was not barred by the Btatute of Limitations. 

' Whore a iud^niieut was baiTcd by the operation Jom* t. RUiul, 1 7 W. R. 1091. ^ 

7 the I Uo 1 c L before the passing of the Freeholds and leaseholds were mortgaged iii 
AAVill 4 ’c. 27. it is not resuscitated by an 1822. The mortgagor devised and hequeiuhed 
V'l'Howleihnuent in writinu' given after the jiass- his residuary estate, upon trust to pay his debts, 
mi- of du' hitter net. Piers, including mortgage debts, and attenvards un 

hi :,r Vri • 4 Ir Eq 11 lo4 trust for H. A beneficial tenant tor lite under 

, Jo. iv n.i I mortgagor in a moiety of a free- 

Pavment of Interest on Statute-barred Jndg- hold not comprised in the mortgage, “<1 'll®* 

„._/i 1,1 i7<)-2 c obtained a judgment against interested m the residue under the uill ot H. 

p u'hieli was never revived or' re-docketed, but paid interest on the mortgage down to her ileath 
I’lterest was paid within twenty years before the in 1859 Held, that such payment prevented 
iriLodin.'s by tlie creditor, hi 1812 B. entered the Htatute ot Limitations being _a bar to the 
tL reoo-niiance to abule the decree to bo pro- mortgagee’s proceeding, either against the pio- 
ooiui'ced tea cause of -twteio'/iP V. 0’it/vV», but perty comprised in the mortgage or on the 
".rXch, though revived, a ilecree liad not been covenant for repayment apmst the estate ot the 
iwonomtcpd 'in 1816 B.’s heir granted an inortga,gor. v. 10 L. J., Lh. 

n-iiiiiitv for valuable consideration charged on L. R. 12 Eq. ; 24 L. T. 19 ; 19 1\ • R. Ood. 
th ■ Taiidl which he inherited. The lauds being S., indebted^ to bankers in lh26, assigneil to 
- Id a fuiiil remained in court, consisting partly them an annuity of 20^. a yeai', payable diumg 
thLnnitas of the purohase-monov. and partly throe lives and the lives and life ot the survivors 
of rents reccteedte^^^^ part ot Ins 

deads of stock purchased bv the two former sums, balance. S., m 1828, mortgaged to them the 

1 ° Ader havino' been made in May. 1844, to equity of redemption of a leasehold estate tot 

report priorities and distribute these funds seemteg his general balance of 1 ,dUU^ Intere-^^ 
oiinruTst rtie creditors, pumnant to the ll)2nd was paid on the mortgage up to 1832, hut, to 
. oiler an report thereon :-Hold. that the bankers (who became bankrupt m 1828), and 
fteteudo'inent was to lie postponed to the annuity, afterwards to their assigimes ; atid they Mce.' jod 
M'liot oox'nient (if interest on the judgment, the annuity until 1847, when the annuity expired, 

ap-4 fletev veai 1 rior to the orde?. was and the money thus received was more tnan 

betL.en tire ob«^ 7 illT^tert tie 

^'iXment m"^ noVearry mortg.agee 

ssiSlSill iifr 

nizauce would be a sub.sistiiig charge, anil would .421 ; o . K. Ibb L., J. 

have pnority over the arnmitpisagumist the sur- Payments Sufficient.]— The principle 

plus produce of the sale, but wouhl n()_ c underlying all the Statutes of Limitations is that 
upon the rents or divKlends. LatourM^.O Jh f prevent the barring by statute 

10 Ir. Lq. K. ILL must be an acknowledgment by the person 

tlie husband, at on thl L^J Ch. 394 ; 10Ch.D.530; 46 L. T. SoO ; 30 

settled to the s<3parate use of Ins miW, on tne o., 
security of a joint bond of the husband and the . R. ,42/. 

defendant, iso interest was pai<l, rnnvf^vance by Lessor of Part of the Land 

Bist October, 1847, it leased Whole Rent paid, as before, to Lessor 

girfi-h^truste^^^^^^^ to^TeLtled to ’"The ‘^tTldJ- 

^ee col 159. 

each half-year s intere^st up to Payment of Interest on Part of Sum secured.. 

ISO money ever passed Held, that beino- indebted to P.'iii 2;400l, by sundr.i 

action amounted to a payment or a satistaot o liffecting his real estate, joins F. n. 

of the interest, so as to rake f he case out of t < _ assi^mint^- all his said securities to L. a: 

B.y4WiU.4,c.42,B.L^4.n.M-y leut by L. to P. Th 

286 : B1 L. J., Lx. >'> > ■ interest oh], said 1,800L was 

in 1<S4L executed a inortgage of leasehold L. sine 

p.roperty to J., to secure -i77'>;wH'ehk‘thatLbe payment, of the iutercs 

paid no interest on the mortgage from the d.de I ^ a right to demand th 

’ of ite execution, but ke|>t down the f -S& ISS ^helap. 

BOOL mum of mohey which J. was liable to^ pay .. ’• 

A ..L a‘L.AiA:, .r.yy aL'L .^’y' W” 


v-;V; A 



In Answer to a Suit.]— An answer m clmncery 
put in within twenty years, by the person through 
Worn a defendant in ejectment claims, m the 
course of a chancery suit between him and the 
plaintiff with reference to the same 
and containing an admission by him of the then 
plaintiff’s title, is a sufficient 
of the plaintiff’s title to prevent the action being 
barred. (roodeY. Job, 1 El. & El. 6 ; -8 L. J., 
Q. B. 1 ; 5 Jur. (N.S.) Uo ; 7 
3loodie V. Bmmkfe)\ 4 Brew. 48.-1 ; 2b L. J., Ch. 
881 ; 5 Jur. (N.s.) 402 ; 7^\ . K. 2nS. 

In December, 1821, A. and B., creditors of B., 
deceased, jointly advanced a sum of money to 
save leaseholds of B. from eviction for nonpay- 
ment of rent. As between themselves, the mone> 
was advanced in equal moieties, lo a bill nmd 
by B. against A. and the devisee, in trust ot B., 
to raise the sum so advanced, the trustees, in 
April, 1824, put in an answer admittmgthe pp- 
ment of the salvage money. In a suit instituted 
in Jannary, 1844, for a sale of U.’s estate, A. hied | 
a charge on foot of his salvage claim . Hel( , | 
that thoackuowledgment contained in theanswer 
of April, 1 82+, was sufficient to take the claim out 
of the bar of the Btatute of Limitations (5 & 4 
Will. 4, c. 27), s. 40. Blahr v. Kiujeiit, 3 Jo. & Lat. 
073 9 Ir. Eq. R. 404. 

To One of Several Claimants.] — A payment by 
way of compromise to one of several claimants 
to a charge on real estates, was held to take the 
case out of the Statute of Limitations, in favour 
of other claimants. You wj v . IT aterjmrh (^Loraj , 
8 L. J., Oh. 214. 

Where two Sums secured by one Bond.] — 
When two separate sums are secured by one 
bond, a payment in respect of one sum does not 


(Bhhm,% 9 Q. B. 609 ; 16 L. J., Q. B. 120 ; 11 
ir. 299. 

But he need not set out the aeknowleiigment 
his replication. S. C.^ 12 Q. B. 6(52 ; 1< L. J., 
. B. 298; 12 Jur. 697. 

Borm of Bepiy of.] — Sec Yoruyth v. 


Eevivor of Judgment against Heir not effective 
against Estate that had been Sold.]— Bee A7rA'- 
icood V. Lloyd, col. 316. 


A^IL COl’YHOLD LAND. 

Treated as Freehold, effect of.]— Laud anciently 
ipyhold was for upwariis of lOb years treated 
r freehold without any claim being made on 
le part of the lord of the manor ; and the only 
itimation that the land was copyhold was in 
jcltals to that effect and a covenant to sur- 
mdcr contained in deeds of rec.ent date to 
bich the lord was neither party nor privy, 
emble. that the loid's right of entry was barred 
y tlie Statute Limitations. Lid lard ooid 
)nmdle}Lln re,m L. J., Oh. 785 ; 42 Ch. B. 254; 
1 L. T.*322 ; 37 W. R, 793. 


prevent the statute nuiiiing in respect of the 
other. A^dilhi v. Leo, 44 L. J., Ch. 174 ; 31 L. 1., 
721 : 28 W. B. 2S7. Affirmed, 4.4 L. J., Ch. 
376 * 32 L. T. 348 ; 23 W. R. 458. 

By an agreement the sum of 10007., part of 
tlie purohasc-rnoney of real estate, was securetl 
bv a bond. The arrangement was, that the sum 
of 750/. was to be paid to a person named on a 
given event, and the remaining 250/. to another 
person on another event. The event on which 
the 250/. became payable ha})pened more than 
twenty years before tiling the bill, and it w^as 
alleged that that sum had neyer been paid. The 
event on which the 750/. became payable 
happened within the twenty years, and the sum 
of 750/. was then paid Held, that the payment 


Eeturn in Insolvent’s Schedule.] — A return quarters ot the all i 

made bv an insolvent in his schedule is a sufficient properly part of his tarra, pi* 
acknovdedgment, within the 42nd section of 3 & 4 time to time and raising prod 
Will. 4, c. 2"7.- JMrnit Y, JBmningJmrn., FL& Iv. user was uninterruiited, and 
5C>6: 4 Ir.'Eq. E.'oa?.- ■ twenty years ami more.^ Af 

quarter, which was not rn a 
' luAffidavitinAnswertoBetitionforEeceiver.] front the aliovo, it rmmnud^ 
"-<-^hen, in an affidavit' -by/t he respondent in a ditioii, and was used tor llie ; 
'petition for adn'ce1ver'Oh-a|uc1gmen4'tte denied maimer that the wdiole was 
that the sum clalmetl by the 'petitioner was, due, to he used Held, that a go 
hut seated, the lord of the manor, to tin 
thh judgment, &0;,^ts\4Y4Ey84: chats, underlying tjic soil ot thretM 


A\-.: 
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m thiis. acquired ; but that nothing In.an action of ejectment to recover a . portion 
to disturb the original rights in of the waste of a manor, the plaintiff proved that 
dnerals underhung the soil, of the he was lord of the manor, and that for fifty years 
3 quarter of the piece of land, prior to his title accruing the manor was vested 
h, 86 L. T., 168. in tenants for life : — Held, that the possession of 

a lord of a manor to seize quousque the defendant during those fifty years would not 
le until after three proclamations bar the plaintiff’s claim or raise" a presumption 
to come in and be admitted, or of a possession by the defendant prior to the 
.atter has refused ; but such refusal particular estates *for life. Coley. Ileydon^ 1 L, T, 
rate, and not a mere failure to be 439. 

isequently, where a tenant came If a statute for allotting waste lands within a 
: admitted through some defect in manor directs all disputed claims to be tried by 
dght did not accrue to the lord, a feigned issue, and limits the time of bringing 
it accrues, the statute does not run such action to six months; an action brought 
L v. Boiyliton, 64 L. J., against a copyholder wuthin time, if abated by 

743 ; 73 L. T. 86 ; 43 W. K. 685. his death, must be revived against the heir, 
shuHcal CoDimisahners v, Farr^ within six months after the plaintiff has notice 
. 784; [1894] 2 Q. B. 420 ; 9 E. of the descent, though the heir is not admitted till 
65 ; 42 W. E. 561. long after the time. Knight y. Bate 

Under an inclosure act in 1774, a lane was 
Waste.] — Against a writ of ayel, set out as a public way over land in a manor, 
e years’ ' possession, a perpetual From 1778 to 1892 the lane was let by the vestry 
3 granted. Knight v. Adamson, of the parish every Easter to persorfs who paid 

for the hire of it and depastured it : — Held, that 
that has been enclosed for thirty the parish had gained a title to the lane by the 
ot afterwards be thrown open, statute, subject to the public right of way. 
pton, 1 Vern. 32. Haigh v. West 62 L. J., Q. B. 532 ; [1893] 2 

'ears’ quiet possession, equity w'ill Q. B. 19 ; 4 E. 396 ; 69 L. T. 165. 
n a question of right of common, 

3 or more verdicts at law. Ation.. Encroachment on Waste by Copyhold 

183. Tenant.] — A copyhold was surrendered in 1809 

rs’ adverse possession of a waste to a trustee for the Crown for military purposes, 
■ar to the entry of a commoner. In 1808 the then lord of the manor had granted 
m, 2 Taunt. 156. to M., the governor of an adjoining fort, a licence 

rd of a manor, with the consent of to inclose part of the waste adjoining the copy- 
the manor, granted to certain hold, and to occupy it at a yearly rent during 
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mother that doctrine does apply to copyholds, BOCLFSl 4.STICAL A 

qniErc. n. : ' " TiBLE PEOPEE' 

Measure of Damages.]— Whether, if close ^ ^ 27, .t. 

Xj. bad been co}wliold, a iiriding whicj^ gave to h,j ecrU^ui.si 

the cop>d'iolder by way of damages the whole (^orporatiom .sole wed be 

sum received by the lord for the coprolites conld and either f 

have been sustained, qufere. lb. dm m/ more than fi}.r ar will na 

. -1 t^r n affehc third appointment. 

Grown acquiring rreehold.J— Held, tiiat • (irtlon to enfore^ 

the Crown liad under the Statute of Limitations fiont to a beneflee nnast he hrino 

acquired a freehold title to close L., and that as 'mcumhcneles, or, it tl 
the coprolites, therefore, belonged to the Crown, pear.s, within ro ntani/ wo 


Time runs against Tithe Eent-charge trai^- 
ferred to the Irish Land Commission from the 
Time when the former Owner’s Itight of Action 
first accrued.] — See Irish Jjand Coni mission v. 
Grant, col 276. 

Bill and Decree for Arrears of Tithe Bent- 
charge,] — See Irish, Land Comniis‘.skin \\Jun/dn, 


iiart’oi S. that the rector should (iuietly eiij()y 
the lands, under the^ covenants, grants and 
agreements contained in. the lease. After the 


t 
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T^onmbent of CHurcli.l-An adverse possession Charitable Trust-Attoniey-eeneral suing on 
f-, nWv^aT-s isiiobar to the chnvih, except, behalf of Beneficianes.]-t5ee 
is no-atast the same iucumbout who submits to daleii, Oxford, v. Att.-Gen., Col. IJJ. 

' Devise of Lands charged mth Annies to 

B. & 0. ? • •(■ ) Charities.] — See Conhm.is,^ioner,s of ChoritahJe 


.V. T Bo/iatwmY.lVyJ)m}its,Qoh20i). 

Lease hy Bean of Deanery Lands — Allotment 

in respect of Lands leased — Bight of Sccle- premises charged with Trust to support 
kasticai Commissioners to recover Allotment, Chapel.]— See Att.-6feri, v. JJar'os^, 

whenBarred.1— An allotment andeiMin mclosure ^oo. 


wneiL i — ^ coi. iuo. 

act (deseriLed as 137 A) was made m respect of 
premises held by a person under lease trom a (jj^aritahle L< 
dean, the ])ro])erty leased being tlmt ot the dean 23^^ 

in rie-ht of his deanery. Ly the 29th secaon of 

& 4 Will. 4, c. 27, a <leau could recover pos- Possession bj 
session of such land \vithin the term ot sixty 3)00^ 1 — gee 67/ 
years from tlie time 'when the right ot action 
^rst accrued. By the 3 k 4 Viet.c. 113, deauery Occupation \ 


Charitable Legacy barred.]- 


-See Cailhiu 


Possession by Trustees for Charity under void 
Deed.] — See Cliurclwr v. MaHhi^ col. 252. 


iir^t accrued. Bv the 3 <k; 4 Vict.c. 113, deauery Occupation with Grlebe of Adjoining Land 
lands, after the death of any deaii then 111 pos- p^^^rc^iased by Hector— School built on the Land by 
■session, i/assed to the ecclesiastical commxs- p,0ctor*s Successor — Ho Title acquired as against 
sioners; and the 57th section of tliat statute Heir.]— See v. col. 252. 

<lcclared that - the ecclesiastical commissioners 
.aholl for tlie nuruose of enforcing payment or ail 

Profits and ernohiraents to be paid to them, and IX. COXCEALED LBALD. 

See aleo ante, A, VII. 2, col. 121. 


nronis ami ...... — -- - - . 

<of obtaining possession of all lands, tithes, oi 
■other hereditaments vested in. or accruing to them 
as aforesaid, and of recovering the rents and 
nrotits thereof, have and enjoy all rights, powers, 
lind remedies at law and in equity which be- 


Bu 3 e*?* 4 T'F/7L 4, 27, s. 26, tn of eon- 

coaled fmud, the Hrjht to sue foe the laud or rent 

1 L . 7. ^.^,7 f-'JI -Hk) 


and remedies at law and in equity which be- if, deemed not to hare a eenml till the fraud, 

loncmd, or belong, or would belong, or have ^ rcimmaMe diUgenae 'might hare 

belonged to the holder of the deanery , &c., in Xomia/i ; Intt the section i^mt to nuiho a 


belonged to the holder of the deanery, &c., in ; Intt thesoctionis mtto nuihcasim 

respect of which such profits aiul emoluments, agabist a ho/id fide purchaser foi 

^c., respectively are, by or under the provisions conskleration, 

-of this act. to be paid or accrue to and be 

vested in the said commissioners.” Renewals ot Discoverable by reasonable Diligence, j—io 
the oritdnal leases had been made, but the allot- ^ ^vas concealed within the 

ment f37 A was never referred to in them. It j^^aning of 3 & 4 Will. 4, c. 27, s. 2b, it is not 
had been in 1821 purchased from the represen- g^ific-ient to show that the party was m such an 
tatives of the original allottee, the title of the ij^^pecile or an uncultivated condition of mina 
dean to it had never been assertcil, and it was, scarcely possible, though the alleged 

in that way, held adversely to him. Ihe dean was by an open act, that he should have 

died in 1854, and the commissioners then came the fraud, if the condition ot his mind 

int/) nossessioipumler the statute, of the pr<)perty that of actual lunacy; for the court 

.of tile deanerv. In 1877 the commissioners possibly estimate for this purpose the 

brought an action to recover the allotment:— which the state of mind ami education 

Held (Lord Blackburn, diss.), that under the ^^an may afiord of his making such discovery, 

words of the 57tli section the commissioners had -g^ therefore, compelled to assume that eveiy 

the same time within ivhich to enforce their one not actually a hmatic is competent to ]U(^ 

•claim to the property that the dean would liave ^nd to obtain advice concerning his a ml 

had under the 29th section of 3 ic 4 W ill. 4, assert them if necessary. Manhy BciutU, 

■■■ T ' . T.nC^ • .is ■ V I 0% • 


•claim to the property that the dean would liave andti) obtain advice concerning his 
had under the 29th section of 3 ic 4 W ill. 4, assert them if necessary. Manhy BciutU, 
•c, 27. Tlierc is a legal continuity between the 3 ^ 3^2. ^ ^ 

rierhts nowers, and remedies of the dean, ami yviicre M. H., with whom A. 3., a person ot 
thwe of the commissioners. His right of action mind, and who had come 

was transferred to them by statute, and was not resided, and continued to do 

barred by the mere fact of the transfer. Bede- obtained a will and 

diafical Commissioners v. Eoice, 49 .L. J., Q. B. the lands to himself m tee, 

771 ; 5 App. Cas. 736 ; 43 L. T. 3o3 ; 29 W. R. pi-ior thereto, ami 

159— FI. L. (E.) , . received the rents Semble, that the obtain i g 

At..,' 1 ^ - rru.-.,.,-. Tin wnrrls m 'hroill a DUltV 


■ifiml Cummi.-<>!ionei-.'< v. Bowc, 49 L. J., Q. B. tlie lauils to liimscU: m tee, aiuUoi tliu- 

■1 : .5 App. 0.as. 736 ; 43 L. T. 3.63 ; 29 W. E. ptior thereto, ancl pr ten year . af u 

(9— H. L. (E.) , . received the rents Semble, that the obtain 

Per Lord Blackbnm : There are no words in execution of -such instraments trom apaity 

ic57thsectionof 3^4Vict. 0. U3.which,asto state of mind, was 3 

me, render the 2yth section of the .3 ic 4 \\ ill. 3 & 4 Will. 4, c. 2/, s. 2b. LeMu. \. Ihom(u, i 

27, applicable to the commissioners, i A Hare, 26. w,vrptl 

Held, also, that the right of action +0 A person whose legal title to lands 


tim:, rimde;;ho2M mViri. c: 27, s.’ 26. Leu,l. .. Tko,.a., 3 

•c. 27, applicable to the commissioners, i A Hare, 26. w,vrptl 

Held also, that the right of action to recover ^,hosc legal title to lands 

the land accrued at the surrender ot the lease j, 3I ^ 4 WiE 4, c 27, “f’ .olver bv a siS 

current when the allotment wasmade. Ih deprived by a concealed t‘'»d,,ieoovor by a sii c 

in equity under s. 26, but he is bound p ‘'“W 
Ststvte runs aeainst Corporation &om Date with the utmost strictntes that ho ' 

r-<-, 

^ "CSOl# ^ > ' r ' . I y' fn ' ‘ ' ' ' 

IJ, i* Oim , ^ . -f • t * 4-.,s 
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4 - ' 'a ' W' I6as0 to Trustees' of Bliapel— Nonpayment 
i- ^ k-’Beat-B%M uf Aotieu of BevemoEers uot 
b y. ^ nextiuguisheA] — .Sec Bunt niff y,‘ Sargont^ coh 

‘ ,i56. V ' ,, A id’* . I ' *• ' '.4 q’’ 


Th^-eiore, where A plaintifi sued to recover 

ujc! •i-»wr!pr*j:4ssor. as he aiicgui, 
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forming the principal lint in- his title, had teen jU 

fraudulently mutilated in order to prevent him r Ifowc l’t 3.^ 

or his ancestor from obtaining evidence of the Oh o4o ; i h. 427 , faH b. i. a , 
marriage Held, that, by reasonable diligence, — U A- 

Pleading.!— Ill a case of concealed fraud tiff, claiming 

ivithin s. 26 of thi Statute of Limitations (3 & 4 agm.nst the P« ^ 

Will A loi 97^ it Tiot. GHOUSrbi to prove GOll- of J. S Itcli fllKl p ‘ ^ - 

ssfni-; 

reasonable diligence have been knovim or dis- f f-; 
covered more than the statutory period before fact had al\\a3b ^ ^ 

the action was brought. In such an action tiff s prodecessois, » 
ceneral averments of fraud are not suffioient ; lb /I) become hno'in 
the statement of claim must contain precise and not with reasonable 
full allegations, of facts and circumstances lead- i t 
ing to the reasonable inference that 
was the cause of the deprivation, a_-l 
other possible causes. Zmiyrattce v 
(Lord), SU L. J., Ch. 681 ; 1.5 App. Cas 210 
L T 706 ; 38 W.R.753; 54 J. P.708— H.L. (L.) persom 

’ the true ne; 

Continuous adverse Possession of liand— thereof, 

■WTipti Statute commences to rnn.l — The plain- trustees . . > 

^ by wf!tatem““ of claim in L action for separate accounts of the same 
reoovCTy of land brought in 1892,_ alleged that he been kept^ by^thj*^^ 
was the heir-at-law of J., who died intestate in theieof. 

1798, and that, on the death of J., his real estate relyn.ig 

waswrougfully taken possession of by the mother c. 2/ 

of G-. 0., in the name of G. C., as the heir 
—as the mother falsely alleged— of J. ; that couceah 
G-. C. died an infant in 1805, whereupon G. 0. s not, by 
mother continued to hold possession in the name covered 
of a supposititious child, R. C., on the ialse pre- entered 
fence that such child was a brother of G C , and oO L. J. 
as such was heir-at-law of J. ; that both R. 0., 
and afterwards the defendant, who claimed as a 
volunteer under R. C., remained in possession 
knowing the above facts, and fraudulently con- P; ‘ 
cealed the same from the true heir of J. ; that ‘ 
the plaintiff and his predecessors had been de- 
prived of the estate by the said concealed fraud, ‘ ‘ 

kich had not, and could not with raafonablc 
diligence have been discovered until IS / J ; and ‘ ^ r j 

that the plaintiff, at the time of such discovery, “'o naiu. . - 
was an infant, and only attained twenty-one in 
1887. The defendant moved to have the action 

dismissed as frivolous or vexatious : and, 111 sup- '[A | , 

port of his application, adduced evidence to show ", 
that the allegation that B. C. was a snm'o- that tl 

sititious child had been publicly made in Iho.l ; “ 

— Helil. (a) that the allegations m the sta ement 
of claim ai to the entry in 1798 on behalf o 
G. C. did not show a case of concealed fraud " f ftp. If 
within s. 26 of 3 & 4 Will. 4, c. 27, but only a p 'bp “ ™ 

wrongful entry under a false claim as heir-at- • ■ becomi 

law ; (b) that tlie statute began to ran as against "pi “f ,, 

the plaintiff ami his predecessors m 1/98, and ti 

that, as possession adverse to the plaintiff and P .pPphPf,, 
his predecessors had been held ever since, the Ipi t 

operation of the statute was not suspend®! by ■ ' . tiy-'i:', 

what was aUeg«l to have been clone in 180.5 ; of ttot tu 

(c) that the plaintiff or 'Us prwleoessors knew, v. i / //«. - -*ioii. 
or might with reasonable 'diligence have known, Time does lu 
^ the alleged' concealed f ratal more! than twelve j'raud ^ known*] 

Tears before action bfonght;^ and, accordiiigl^p lo, 

-- that the action should be dismissed as frivolous 
' - or vexatious ■ (supra) ' Though ^rau 

' f Aiinwed ‘ Ammy I Time runs if I 


gspectively . in:': possession 
mal estate,:, to '/establish v 
...1 of the personal 

■through ''whom: 'the: defeii- . , 
;e real estate claimed, 

" 't., as heir-at-lavT 

himself to be illegitimate, which 
■s been concealed from the plain- 
aud had only in the year 
t to the plaintiff, and could 
diligence have been earlier 
drscoveTed’by the plaintiff or his predeces,sors ; 
:„.t the fraud that administration had, lu 1798, heon granted 
and excluding to persons (now represented by other deren- 
Norrem dants), who untruly alleged themselves^ to be 
62 the next of kin of J., and wdio, knoiving the 
al estate to be impressed with a trust tor 
!Xt of kin, had kept separate accounts 
and constituted themselves express* 
thereof, and that wdth such knowledge 
™ ■’ '- ■ had' e'yer::''slnce' 

i; bv d;h,7..w .vrongfully in possession 
The defendants respectively demiirred, 
as to the real estate on 3 & 4 Will. 4, 
-The court alloived the demurrer as to 
the heir'-at-law 1 the real estate, holding that even a^iimiug the 
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L created by the acts of the parties | father’s title and estates, to which he ev'entually 
' ■ to j succeeded. B. married C. in 1S2B, before his 
father’s death, and he died in 1 842, leaving R 
but where a his eldest son and heir. In 1806 the plaintiS, 

, for example, who was the eldest son born after the marriage 
dcci'eeof the of his father to A.,, discovered the 

a bar, illegitimacy, and also that that fact was known 
is discovered; to B., and also to the father of C. upon the 
be affected by the fraud negotiation for the marriage of B. and 0. He 
Clanrivanlc prayed a declaration of his title, and an account 

' ” J., Gh. 865 ; of rents and profits against I). : — Held, that the 

bill sufficiently alleged a concealed fraud, which 
the plaintiff could not with reasonable diligence 

’ :.._r; that C. must he taken to 

s of coal mines, discovered have had notice of B.’s illegitimacy through the 
kfcndant more than six communication thereof to her father upon the 
dv had' when working an adjoin- negotiation for a settlement on her marriage 
woiked a large quantity of the with B. ; and that her son D., claiming through 
i_. ^he same njarriage settlement, was equally 


Trust’ ^ 1 7* 

themselves, time is no bar to a suit relating 
any transaction that has taken place in con- 
nection with the trust property ; 
trust has been created otherwise, as, 
by its iiaviim been fomideii on a 
court, on the grouiul of fraud, time r 
from the moment when the fraud 
secus, if the party to 
has not discovered it. 

V IhnnmQ^ Beav. Iv5 ; rfi.) h. . 

7’,lin. V.sO 1113 ; 5 L. T. 168 ; D W. R. 912, 

Illegal Working of adjoining Mine.]- — The | have known sooner 
plaintiffs, the owners 
in 1872 that the d 
years previousj 

ing colliery, i ^ 

plaintiff’s coal by breaking their boundary. 

There bad been no suVisidence of the surface 
or anything to put the plaintiff’s on inquiry, and 
the defendant, in plans which he kept of the 
worldnsrs in his own mine, had not marked the 
ille<-'-al workings Held, that the omission in 


.A pdor 


''tide'- of 
■nnation 
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^ of redemption, hut no time can tlie judgment had been satisfied, gave evidence 
. Picker in// V. Stamford {Lord), of the insolvency of his debtor dnriiig the greater 
d Bro. C. 0. 214. part of that period Held, that such evidence 

■ticnlar circnmstaixces of fraud, would not avail the plaintiff against the nnex, 
ad delay, a court of equity will plained fact of his Jiot having sooner attempted 
count of rents and profits of an to enforce the judgraeut, and that, t<» rjhtain 
a adverse possession of fifty years, relief in equity, he was bound, untler the cii’cinn- 
JJarorim. 1 Bro. P. G. 9. stances, to show to demonstration that tlic 

judgment had not been satisfied. Grenfell v. 
Girdledonc, 2 Y. Sc Coll. C)t52 : 7 L. J., Ex. Eq. 42 ; 
INT AND SPECIALTY DEBTS. iJur. 040. 

ho ante, A, I. 14, col 89. Erroneous Decree Eeversed — Original 

ViU A, c, 4:2, fiGd.aclmis of (lehf for Claim not Barred.]— A decree to carry into 
mdentn-re of demue.^ (f coremnt or execution an eiT'oiicoas decree being rcviu’sed, 
ty bond or other /sj/ecialty. and of the cause was j’eiiiittecl, with leave to amend the 
Iwiaa vpon <nvj recognharwe, arc to bill by adding parties ami making a better case 
vthin ticcnty 'years. By 87 <J* 88 as to the original claim, notwitiistanciing the 
8, any proceedimj to recover money la}>se of sixty years from the date of the deed b^r 
mortyayc, j udff ment^ or lien, is to he which the debt was secured, and of fort}’ years 
in ticeireyears (inistead of fioenty, from the date of the erroneous decree; as 
he period fixed by 8 4* 4 Will. 4, between the plaintiff creditca- and the de})tor, 

there is no })resamptioii from lapse of time, in 
such a case, and upon such state of the plead- 
.] — A creditor, by judgment of ings, that the debt has been paid. But other 
1818, filed a bill in 1887, against the creditors, whose debts ought to have betm pro- 
onal i*e})rcsentatiTe of the conusor, vided for by the decree, might have a right to 
of the judgment. The heir, who raise that question. JIamilton v. Ilongbton, 2 
personal representative of the conn- Bligh, 109 ; 21 R. K. 05. 
iswer relied on the 3 &; 4 Will 4, 

, Tho judgment had not been puisne Judgment Creditor’s Claim pre- 

was any payment on account of l)y i^eing made Party to Mortgage Cause.] 

I or interest, thereof made, or any — mortgacre cause begmi prior to the new 
lent in writing of the right of the ^ snppkunental bill making a puisne 

eto given by the conusor or his real ^^q^rnicnt creilitor a party, was filed within 
representative, subsequent to the ty,^euty years of the rendition of his jiulgment, 
reef: Held, that the bill should decree was obtained, and bis charge was 

th costs. O/fara v. Creagh, .4 Ir. twenty years had expired Held, 

1 Longf. & T- Om ^ that the suit was one the pendency of which 

I icii a suit, and decrees thcrenpwerci prevented the operation of s. 40 of the Statute 
yethebarotthestatutc8&4^ill4, Li^qtations (8 .Sc 4 Will 4, c. 27). Joy/m v. 
HutcMiis v. 0 Sullivan, 11 Ir. Eq. R. ]0 Jr. Eq. R. 128. 

restricted to those coastitutiug — Irregular Proceedings commeEced to 

enforce Judgment preserve Ilig]it.]-~Procccdmgs 
HS vfit up to a cu!todiam. un.br Aicli. however, no 

oftuit or othe^nteeeto-^'sM^ irregularly taker by a 

to' recover any sum o£°mouev I'®''**™*. (uwer 

nv mortgage, jadgmeiit, or lieu, o"r an iiss.gnmoiit, no memorial ot winch was cvci 
afged upon or paW out of any rp«toredh are suftccut to prevent th ba .^ 
L. statiito 8 Gco. 1, c. 4, set up in a suit altcr- 

‘ nvptjLf wards instituted by the same person tc recover 

fV oi VG ^ Gctlfe HGX.fc ci IJlGSdlT' * > -i , *-rj ifi l i i Tti TJ''/7 1* 

c .same .shall have acebod to some the judgment. 11 Ir.Itq.l., 


-- — Time runs against Judgment during 
Mortgagee’s Suit against same Debtor.] A 
mortgagee’s suit for foreclosure and sale, insti- 
tiiteci in 1811, during the lifetime of a delitor, is 
not such a suit as prevents the Statute of Limi- 
tations running against a juflgment creditor of 
that debtor, iiiasmucii as tho jiulgment creditor 
coukl not have instituted such a suit. The 
doctrines of Sferndale v. Jli/nhinson (1 bini. 898 ; 
27 R. R. 210), and similar cases, observe<I on. 
Bennett v. Bernard (10 ir. Eq. R. 584) re*argncd 
on the questions respecting the voluntary settle- 
ment, and Statute of Limitations, an<] part'ly 
reversed Bunnett v. Bernard. 12 Is’. E(|. iL 
229. 


Statute does not run agaiust Judgment 

Creditors when there ie a Stay of Proceedi^p. ]■ 
Baylee v, B/pivne, col 84. ' 
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Ho Limitation in case of Decree to made by the Master of the Rolls accordin«iy, 

Account.]— Twentj’- years in analogy to law, upon the ground of lis pendens, which was iicid 
may be limitation to bar a claim under a decree to amount to equitable notice of the charge ; on 
for*])ayment- of money but it appears there is no appeal the decree was reversed by tlie Lord 
limitation of revivor of decree to account. On^e Chancellor on the ground that there was no lis. 
V. Tn/elorJi, 2 Moll. 31. pieiulens at the time of the purchase. Junsman: 

V, Kinsman^ 1 Russ. &: M. 617; Taml. 399 : 0' 
Decree not Prosecuted — Judgment on L. J. (o.s.) Ch. 276, 


Decree not Prosecuted — Judgment on L. J. (o.s.) Ch. 276, 

Covenant— Charge on Fund in Court.] — In ISOI 

F. insrituted a suit in ctiuity to recover damages Annuity secured by.]— -In 1817 a tenant 

for bi'cach of eovennnt out of the real and per- for life of freehold estates, subject to long 

sonnl estate of Ih, the covenantor, and obtained outstanding terms, granted a personal annuity 

a decree in 1 820, directing a reference or an to the plaintiff, secured by warrant of attur- 
issue to ascertain the amount of the damages; ney, on which judgment was forthwith onto re< I 
but instead of prosecuting the decree. F. brought up and docketed. Afterwards, in 1818 and 1819, 
an action on the covenant, and in 1822 obtained he created other incumbrances, two of which 
judgment therein. Shortly afterwards F. died, were by demises of the estate. The plaintiff 
In '”1841 administration of his effects was did not sue out any elegit till 1822, when he 

obtained, and in the same year his personal did so. The inquisition' being duly returned, 

representative tiled a ])ill of revivor, but without he commenced an action of ejectment, winch 
obtaining an order to revive. He in the same ho discontinued in consequence of the out- 
year tiled a charge on foot of his demand under standing terms. In a suit, to which the plaintiff: 
an order of reference in 1811, made in another was no party, the priorities of the other incum- 
cause instituted in 1796. to caiTV the trusts of brances were determined. The plaintiff, withni 
the will of B. into execution ; in whicli cause a twenty years from the last payment of the 
sum of money had been impounded to meet, annuity, tiled his bill against all the other ]>ai’ties, 
amongst others, the claim of F., the reference to have it declared that he was entitled to stand as 
being to ascertain what were the charges affecting first incumbrancer ; that the decree, &c., might 
that fund : — Held, that the case was not within bo altered; or that, the plaintiff might be'^ at 
the 3 & 4 Will. 4, c. 27, and that the demand of liberty to proceed jff law, and that the defen- 
i\’s administrator was not ])aiTcd. Berming^ dants might be restrained from setting up the. 
Mm V. Bur'M 2 Jo. & Lat. 699 ; 9 Ir. Eq. R. 86. terms ; one of the defence.s was, that the plain- 
tiff’s annuity was usurious. The court held that 

More than Twelve Years Old — ^Right the plaintiff was not barred by the proceedings. 

to issue Execution,] — Execution cannot be in the suit, and retained the bill for a year, 
issued on a judgment where for twelve years giving the plaintiff leave to bring an action foi” 
there has been neither payment on foot thereof the recovery of the freehold, and restraining the- 
nor acknowledgment. Enimi v. (fBomielL 18 defendants from setting up the terms : and also. 
L, R. Ir. 170 — 6. A, (though not specifically asked by the bill) fi’om 

setting up the Statute of Limitations. The- 
—As against Personalty.] — The 40th sec- court also refused to interfere with the applica- 
tion of the Statute of limitations, 3 &; 4 Will, 4, tion of the rents in the meantime, or to grant 
c. 27, applie.s to a case in which a judgment is inquiries as to the validity of the })laintiff’s. 
sought to be enforced against the personal estate, charge, holding that piimd facie credit wa.s to Le- 
as well as to a ease irUwhich it is sought to be given to the judgment, and that if the defen- 
enforced agaiiLst the land of the debtor. Watmn dants had any equitable case to make against 
V. Birch, 15 Sim. 52 ; 16 L. J'., Ch. 188 ; 11 Jur. 198. the judgment, they ought to adopt proceedings. 

of their own to establi.sh that case. 

Separate Judgments on Joint and Several E§ingham QEarl), 7 Beav. 357 ; 8 Jur. 479. 


Bond.] — A payment made within twenty years 
of interest u}>on one of separate judgment.s, 
obtainetl upon a joiid and several bond, will ])rc- 


Time runs against Creditors from Admin- 
istration Decree.] — An ordinary administration 


vent the reco\'eiy upon foot of another ot such decree in a legatee’s suit opei-ates as a judgment 
iud<mients from*" being barred by 3 A 4 Will. 4, in favour of creditors; so that time under the- 
c 9, 3 Kin/fdoiijEarl), Bjrc, It, R. 3 Eq. Statute of Limitations begins to run from the- 
4 * 0 “"*’ ’ * date of the decree. Fhick v. Fmck, 45 L. J„ C'h.. 

816 ; 35 L. T. 235. 

Ho Proceedings taken on Judgment ^ , 

against Estate — Subsequent Purchaser not Ho Adjudication in Bankruptcy on Sta- 

Bound 1— In a creditor’s suit the debts and tute-barred Judgment,]— A judgment creditor is. 
costs \Au-e paid by the sale of one of two not entitled, after the expiration of twelve years 
devised estates; and the court directed the without payment of interest or acknowledgment 
master to settif^Ahe proportion which was to of his right, to obtain an adjudication in bank- 
be borne by the. other devised estate. The ruptcy against the debtor, though within the- 
devisee of the ffust-menrioned <levised e.state was twelve years a suggestion has been entered on 
entitled for life* only and, he being an igno- the roll under the Common Law Procedure Act, 
rant person and a dky laboui'or, no proceed- ^-52, s. 129. ^ re, I-> 

iiiejs Avei'e had nnilcr this direction xor twenty- Ch. D. Iwo ; 42 Xi. T. 1/1 . 1.. .67. , 

six years, at the end of which time the other x. • _ . , 

devised estate -.vas sold; the year followmg Eevivor of.]— Atspire iacias on a jiutg- 

the teii'int for life dial and hi.s son, who was ment is not a aere eontmuatwu of a former 
entitled in remainder, filed a hilt to charge the snit, b«t:oieal® a.new right A judgment was. 
purchaser of the other devised estate with the obtained in d 818 . . It waa.i-evived by a sojro 
prot'ortion which it ought to have contributed facias m 1828 , A'toJJ, was - m 18 . 18 , m; the 
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' of tliein, with provisoes that no proceedings 
should be taken on the judgment until the latter 
attained age or married, and that it should not 
be called in until the other tenant for life died : 
i —Held, that, up to 1817, the same person being 
the hand to pay and receive the interest amounted 
to a payment of it, so as to prevent th.e btatnte 
of Limitations applying, but that it began to 
run in 1817. Ih. 

The case of Cummins , 

' — ’ t a judgment bein^, 

I the person in possession of the lands 
I may be replied, as a rcta 


the judgment might be satisfied out ot the debtor s 
personal or real estate. Plea of the Statute of 
Limitations, 3 & 4 Will. 4, c. 27, s. 40: 
tha.t the scire facias created new rights, and the 
plea was no bar to the suit. Famll y. GUeson. 

11 Cl. & F. 702. , ... 

A judgment of revivor in scire- facias on a 
iudgment, confers on the conusee a new present 
right to receive the amount of the original ]udg- 

hient, within the meaning of the 3 & 4 Will. 4, r-~ 

c 27 s 40 and the twenty years commence to u - , . . _ 

run from the date of the revivor, and not from ^ 

the Lte of the entry of the original judgment, iaw^ cited 
Owftii V. J/eivscm, 2 Jones, 499. 

Ill 1813 A. obtained a judgment against 15. 

A. died, and in the year IZZ: hh 

revived the judgment. L. 

C. his heir-at-law. In Hilary term, 
judgment was again reviveil. 
that, for twenty years previous 
any payment or ad- . 

on. foot of the judgment, w: „ , i * 

terms of 3 & 4 Will. 4, c. 2T, 40 Held, that 

the judgment of revivor in 1836 was conclusive, 
and that the period 
reckoned, not from tl 
from the last revival. - ^ 

211. And see Otfiicell v. Farnnit^ nl. 218, n. 

Notwithstanding the 3 & 4 'Will. 4, c. 27, 4p, 

the revival of a judgment by scire L-:,:.* 
twentv years is sutheient to enable a 
proceed, at law or in equity, for recovery 
sum thereby secured, although more^th^.* i 
years have elapsed since t 
■original judgment. llyrm Y. 

In 1779 J. F. mortgaged several lands to A. 
the only prior incumbrance on which was i 
iuda:ment of Hilary term, 1778, for 800Z., 

after became vested in A. by assignment, 

t against J. F, 

'hich J. F, (lied, having | they were tenants 

rhich he I the payments prevented an open 
trust for payment of his debts. In j statute ; but as to the othei, L. 

_ ‘ . ... 5 to I ,.^4. jll. 

I estoppels in answer to the statute. Id. o99. 

! Foreign Judgments.] — See DupleU'Y.De 

and Meimers v. Drnef^, col. 89 ; and Do/i 
•efiised to be made a v. IJppnuuui. col. 38. 

ji-l;.] — To an action of covenant six years 
pod plea of limitation. Iltn'Uhonie v. 
;5 Scott, oOC): 4 Bing. (N.C.) 17S; 6 
foot of the ! D. P. C; 404 ; 7 L. J., C. P. 138 ; 2 fur. 155. 

1,1 A deed of sale of beds ot coal contamed a 
not barred ' covenant to pay the purchase-money partly in 
1. [ cash and partly in promissory notes. In an 
action for breach of covenant for not paying the 
A notes when due -.—Held, that the nonpayment 
i UA a of the notes was a broach of the covenant, and 

tenants of one estate of ; that, thei’efore, it was a bad^ plea, that the catises 
sed, does not keep the of action did not accrue within six years bet ore 
arred by the Statute of action. iJlivon v. Holroyd, 7 EL A Bl. 903 ; 2* 
+V*» nwiiArfl nf another L. J.. Q. B. 43 : 3 Jur. rH.s.) 213 : a W. IL 688, 


{Eme'idors) ■ 'v, 

‘ "''held for, 

.charged. 

retainer.' of the Interest, in;; 
■'’tatute ^of ',Limitati(ms'.^^^ 

of. Ih. 

A charge to pay interest on a judginent, 
on other property by an owner of lands liable to 
r iS'^ his executors I the judgment, is not sufficient to preventable 
in 1833 B. died, leaving statute running in favouiM:^ the owner ot other 
' - 1 1836 the lands originally charged with it ; and, though the 
It did not appear payment of interest by the one owner 
VC..40 to the last revival, twenty years elapsp w 

acknowledgment had been made the other, qumre, i .. 

ithin the express years will set it up again. iA 
-0 :.- Held, that The question,; 

X836 was conclusive, on an old incun 
* 1 of limitation should be binding on the 
ij the original judgment, but purchaser was 
al. KealyY.Fodrm,S 2 iU.SzS(i. judgments more 

^ 'former cw...,„.., , , 

against other lands, though the only mat 
facias within heep them out of the Statute^ of Liiipthtioiis 
party to against the purchaser was doubtiul evidence ot 
of the payment of interest nineteen years before they 
^ than twentv could have been barred. Ih. 
the rendition of the Certain persons, (iescribed in the rental as 
Oamhie 2 Ir. Eq. R. tenants at will, having been in possession 

’ part of the laiKls sold for several years, the piir- 

: chaser objecteil that they had acquired estates 
a I by virtue of the Statute of Limitations. Ben^^ 
which ' had been recently levied ficm, or paid by, some 
under coercion of attachment, or (listless, 
others had admitted, but not in writing, that 
•Held, that . as : to ' tlie ."former ^ 
■ ratio,!.'! , of ■'.■.the.' 
'the admissions;,' 
could not be redied on as 


before 

cult! keep it alive against 
if a payment after tlie twenty 
— '-L Ih. 

on an objection to title resting 
nbrance,.is whether it may be 
s purchaser ; and therefore a 
discharged in consequence of 
, than sixty years oid, against a 

ner of the estate, which were in force 


soon . 

In 1796 B. obtained a 3U(lgmcnt 
■for 1 ,200L, soon after wLLL 7. I" 
no estate whatever, except these^landsj/vv'l 
•devised in tn^^t. — -- — ; , 1 , . 

1798 A tiled a bill for foreclosure, !!! , which B. | not bem, 
■^vas made a coqdaintiff. In 1779 a receiver was 
appointed. The suit having abated in 1802, was 
not revived until 1823, when B., being applied 
to, denied all knowledge of the previous existence 
•of the suit, and having L, 7. r. :'’' 

■co-plaintitf, he was made a defendant. Upon a 
•decree to account pronounced in 1825, both 
■jud'-'^'ments were |>roved in the office. In 1826, 

^iftnr the death of the receiver, B. tiled a cross 
bill insisting that A.’s claim on 
judgment was barred by the statute of 8 Leo. 1 
.e. 4 :^Held, that the judgment was net L.v/r:.: 
by the statute. Armitage r. Forhes, Hayes, 222. 


Ii,ore)i. 


trustee to declare a tru^ fortBe daugBt'Crio^ one r 
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By an agreement the sum of 1,000^., part of 
the purchase-money of real estate, was seciireci 
by a bond. The arrangement was, that the sum 
of 750^, was to be paid to a person named on a 
given event, and the remaining 2501. to another 
person on another event. The event on which 
the 2501. became payable happened more than 
twenty years before filing the bill, and it was 
alleged that the sum had never been paid. The 
event on which the 7502. became payable hap- 
pened within the twenty years, and the sum of 
750^. was then paid : — Held, that the payment of 
the 7o0^. did not prevent the 2501. being barred 
by the statute. 15. 

By Sureties for Payment of Mortgage 

Debt — Payment ' of Interest by Mortgagor.] — 
In 3807 T. P. mortgaged an estate to L. and A. 
for l,O00Z., and at the same time E. P. and C. P. 
gave to L. and A. a joint and several bond in the 
penal sum of 400Z„ reciting that the 1,OOOZ. had 
been a<Ivaiiced at the request of E. P. and C. P., 
and that they had agreed to give as a better 
security for part thereof a bond conditioned for 
payment of 200^. and interest. The bond was 
conditioned to be void if the mortgagor paid the 
mortgage monej^ and interest according to his 
covenant. T, P. paid the interest till December, 
1877, after which it fell into arrear, and in 1880 
the mortgagees entered into possession. E. P. 
died in 1888, without having made any payment 
or given any aclmowledgment. L. rind A., as 
ci*editors under the bond, took out a summons for 
administration of his estate. E. P.’s represen- 
tatives disputed the claim on the ground that 
this was a proceeding to recover money secured 
on land, and was barred by the lapse of twelve 
years under the Real Property Limitation Act, 
1871 : — Held, that this was not a proceeding to 
recover money secured on land, but to recover 
damages because another person failed to pay 
money secured on land, and that it did not come 
within the scope of the Real Property Limitation 
Act, 1874, s. 8. Held, further, that if the remedy 
on the bon<l had been barrable by the lapse of 
t’welve years -under -that section, the payments of 
interest by tlie mortgagor would have prevented 
the bar. Held, therefore, that L. and A. were 
entitled to rank as creditors against the estate of 
E. P., and that if his representatives did not 
admit assets, an administration order must be 
made. Sutton v. Sutton (22 Ch. oil) ; Fearnslde 
V. Flint (22 Ch. D. 579) ; and Coohrill v, Sjmrlts 
(1 H. & C. 699), distinguished. Powers^ In ?’c, 
LiiuUell V. Pkim2)s, 80 Ch, D. 291 ; 58 L.' T. 647 
— 0. A. 
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Bond — Breach of Conditions.] — The 3 & 4 
Will. 4. c. 42, s. 8, constitutes a bar to an action 
-on a writing obligatory in those cases only 
wdicre every breach of the condition has taken 
place more than twenty years previously to the 
<*,ommencem(;nt of the action. Sanders x. Coicard^ 
8 D. h. 281 ; 15 M. & W. 48 : 15 L. J., Ex. 97 ; 
10 Jor. 186. 

Action, on the obligatory part only, upon two 
bonds dated in 1828 and 1829. Plea, that the 
causes of action did not accrue within twxmty 
vears. Replication, that the causes c>f action did 
accrue within twmnty years. The first bond 
stated that M. and the defendant bound them- 
selves, anti each of them, to the plaintiff in 8U0L 
The condition (after reciting that M. had agreed 
with ^ the plaintifi; for the sale to liim, for 150/., 
of an annuity of 2U/. to be }jaid to the plaintiff 
during the joint and several lives of the Jilaintiff 
and his wife, ant] his survivor ; that M, had re- 
quested the defendant to join in and execute the 
bontl, wi'iich he had agreed to do, for securing 
the regular payment of the annuity ; and that 
the 150/. had been paid to M.) was for payment 
of the annuity by M. or the <leferidant, or either 
of tliem, by equal half-yearly payments, during 
the joint and several lives of the plaintiff and 
his wife, and of the survivor, and a proportionate 
part in case of the survivor dying between the 
<lays of payztient. The second bond and coii- 
<lition w’ere similarly framed for the payment, by 
and to the. same jzarties, of an annuity of 10/. 
The plaintiff suggested that, in 1851, two-aiid-a- 
Imlf years’ arrears were due in respect of each 
annuity, and were still unpaid. At the trial, it 
appeared that M. had paid, tlie annuities half- 
yearly down to 1848, Imt never till after the day 
of pa^mient fixed by the condition, so that there 
had been breaches of the condition tw'enty years 
before action, and that the arrears suggested w^ere 
still due : — Held, that a tmwv cause of action arose 
upon each successive lu'each of the condition ; 
lliat, on the record as it stood, the plaintiff wms 
entitled to prove at the trial breaches wnrhin 
twxmty years ; and that, on such proof, he wars 
entitled to a venlict upon the issue on the 
Statute of Limitations. Amott v. Holden or 
2Mdu\ IS Q, B. 598 ; 22 L. L, Q. B. 14 ; 17 Jur. 818. 

To a declaration on a bond not settingout any 
condition, plea, that the debt and cause of action 
did not accrue within tw-enty years. At the trial 
the bond anil condition w’-cre produced, wdicn it 
appeared that the bond iiad been executed more 
than twnnty years, but that the condition was 
for the payment of the money after the death of 
a party Avho was proved to have died wdtliin 
twenty years '.-—Held, that the plea wras dis- 
proved. Tudey v. J/awIdns, 4 C. B. 655 ; 16 
I.. J., e. i\ 201 ; 11 Jar. 919. ' 

— — - Secunng Sums on different Con- 

ditions.] — Wlicu two separal'C sums are secured 
by one bond, a payment in re.spect of one sum 
does not prevent the stattite ninniJig in respect 
of the otiier, AsJtUn v. Zee. 44 L. J., Ch. 174 j 
81 L, T. 721 ; 28 W. B. 287, Affirmed, 44 L. J., 
^ Ch. 876 ; 82 L, T. 848 ; 28 W. R. 458. 
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LIMITATIONS (STATUTES OY)~-Judomcnt Debts 

-n to the 31 Jac. 1, o. 16, should be -put 
of the 3 & 4 Will. 4, c. 42, as regards 


ODIlSTOl uicu ixL o - ! 1-, 1 

executor, who survived his co-tnistcc C., und died 
in 1836. On the death of T., B. came into posses- 
sion of the estates. On a bill mod by the children 
of O. against B. and his children, who %\eie 
entitled to the estates subject to the term, and 
also against the owners of the term, praying toi 
an account, and payment of the amount due on 
the bonds, and that the same might 

'ell charged on the lands iiududcd iii the 
-Held that the bonds did not come within 
^ of “ judgment and s})ecialty debts- 
"and therefore were not a 


been given 

on that cd . . 

actions on specialties. Ih. 

Executed in India— Action in England.] 

Specialty debts in India have no higher legal 

value nor “greater efficacy than simple contract 
debts ; and tlie same period of limitation, viz., 
three years, bars tlie remedy for both,^ but . 
Held, bv Lopes, J., that where a.. cr '' 

bond executed in India is brought in England, 
the bond cannot be treated as a simple contract •, 
and. tberefovo, as the English Statutes c 
tations apply, the remedy is not ban- 
after the lapse of the period 
prescribed by 3 & -1 Will 
limitation for actions on 
jiWH 7 ice Hank of Simla v 
781 : 5 G. P. D. 420 ; 2t 


an action on a 

' term 

the description 

due and mowing,. , ^ , ,,, 

the estate subject to the term, but 
'• - ?utirlGtl to be ]>aid 

.,.,mraT assets of the obligor, of whichi 
to be raised by the term formed part. 
6 H. L. .Gas. 907 4,,Jur.;(N.s.):: 

j statute was' no; "bar to ^tlic 

trustent. the children of G.,. 

n tiie Bonds, although the obligees were 
asmuch as B. was tiieii- trustee, and his- 
...d the hand to receive. 

f the bonds and the per- 
the right of the cestuis 
.... ,.j until the ileath of G 
the statute did not apply 


of Linii- 

•pd until charge upon 

that "the children ot a. were e 

.. 3, as the out of the genera 

uuflor seal, the money t-. - 

T T P P Buvrowes v. froro. 
i f p* mr>; 6W.B.690. 

^ ’ * Held, also, that the 

right of the cestuis que 1 
to sue upon the bend'p 

barred, ina.,.. - - 

was the hand to pay an 
Ik, 

T. being the trustee oi 
sonal representative of B 

que trustent did not accrue 
in 1846, and therefore , 


Collateral— Kortgage Debt.] — lAffien a 

mortgage debt is secured by a collateral bond, 
the rernedv on the bond is, under s 8 of the i 
Beal Property Limitation Act, 1874, barred by 
the lapse of twelve years since the 
of interest or acknowledgment ot the debt, 
equally with the remedy against the land com- 
prised in the mortgage. to V. | 

Oh L. oHI followed. Fearnmde 1 lija^ 

L. J., Ch. 470 ; 22 Ch. B. o79 ; 48 L. T. 1 j>4 ; 31 j Personal Claim against Executor on. 

W."e. 318. j See Thoioie v. Abr/-, col. dl. 

Mortgage Debts secured by.] — See B, II. : Father’s Debts charged on Son’s Bes 

9 ante. col. 206. 1 by Son’s Will— Action by Obligee of Bond 

\^e 0'€oiimu-v.Jia>il»m,coL2iJ. 

™;-d.of t^vcntHearsa{tcvthca.ate of the latest for ooiifesstag ju^ep ‘bm am 


for mine tiled a bill against the tenant in tail and obligee ot the bond. A race 

the Ic-atees, alleging that the tenant for life had for life’.s estate was extend 

naid ofE the bonds, and soeldng to stand m the against the tather, and icu 
koes o£ the obligees as ag.ainst the inheritance, the rents up to a period wil 
The tenant In tail pleaded the statute, the other the jiresent proceedii>g, but i 
lofatees did not Held, th.at tlie payment of the made on foot of the said jud; 
bonds by the tenant for life did not constitute the extension of the receiver 
him an incumbrancer on the estate, and that the judgment did not prevent th 
bonds themselves being more than twenty years tion-s from nnnnng lu tavoa: 
old, the presumption was that tliey had pwi man. Orenne « Mtete, In > 
satisfi«l. Jloi'lcy v. Jliirlf i/, 5 Hu G. M. H. c. A. 

610; 25L. J.,Ch.l •, 1 Jur.CK.S.)109i; 4^^.R. 

! col. 280. 

— — I'or Payment of Money at future Bate i , « . , -win a 

not a “Specialty Bebt now owing.”]— In 188(! | '/t 

bonds for payment of money were given by B., , of Payment— Befendant At 

^v^th warralits of attoniev to confess judgment. | money seciirul b> a, bondw. 

The conditions were, to paytho ptincipal upon the although more than tweiit 
death of B.. with interest on thefltst bond from the since an aeknoydcdguieut t 
day of ds date, and on the latter from, the (.lay of upon it, it tp obligee, e\ ei 
thblcath of the obligor. ■ The obligees were 1-., a ledgmeut, had lesidp a 
son of the obligor, «td .0., in iwhom the bonds Awwwit, 1 btarh. 10 J. 
wore vested as trastees of the man;iage settlement •R...iT,ts for Inter* 

of fi' nnon trust* for the benefit of the children — 
of ttdmaniage In 1807. the real estates of B. by Obligee. ]-lndorseme 

were settled upon T., one of the obligees,, subject lodging the icecipt oi in 

to a term of 300 years, for raising ’which' part oi the principal, wen 
was to bo apiS in satisfyinfe a debti ntid the the obl^or, to prove tlia t 

' remainder waste gO'tovi'af(ls:p3yi»’efflfc!Of- *‘3«dg-- without dotting that dhi 

SSit and specialty ^ ’ 



LIMITATIONS (STATUTES 0¥)— Judgment Debts. 


their purport was contrary to the interest of the 
obligee. Mose v. Bryant^ 2 Camp, 321. 

The producing a receipt for interest within 
twenty years, iinlorsed on a bond by the obligee, 
v;as suflicient to take .oil* the presumption of 
payment, though no proof was given %vheii such 
receipt was written and signed. Bcmnnyfoti 
(Lord') V. iSmidr, 3 Bro. P. C. 5113 ; 2 Stra. 826. 

Where in an action on a bond, more than twenty 
years old, to rebut the presumption of payment, 
the obligee gave evidence of payment of interest 
by the obligor to A., equal in amount to the 
interest that would become due on the bond : — 
Held, that an indorsement on the bond in the 
handwriting of the obligee, and which appeared 
to hai^ebeeu made at or about the time when the 
bond was executed, but 'which rvas not proved to 
have been ever seen by the obligor, stating that 
the bond was given to the obligor in trust for A., 
was admissible to connect the payment of interest 
with the bond. Gleadaw v. Athm^ 1 0, & M. 
416 3 Tyr. 289 ; 2 L. J., Ex. 153. 

Eeceiver’s Eecognizance,]— The Statute of 
Limitations is not pleadable to a scire facias 
on a receiver’s recocnizance. v. Bayly, 1 

Dr. & War. 213 ; 4 Ir. Eq. R. 142.' 

A recognizance to the crown is not within the 
operation of the 8 Geo. 1, c. 4. Ih. 

The ])eriod from w^hich the t'w^enty years 
specified in that statute are to be reckoned is the 
issuing of the writ, and not the day upon which 
it bears teste. Ih. 

Debt due from a Eeceiver.] — A sum of money 
due from a receiver whether the amount lias been 
ascertained or not, was held, so long as the 
recognizance exists, to be a debt of record. 
Seagram v. Tucli^ 50 L. J,, Ch. 572 : 18 Ch. D. 
296 ; 44 L. T. 800 ; 29 W, R. 784. 

Calls.] — The proper limitation to an action by 
an incorporated, company against one of its 
members for calls under 8 & 9 Viet. c. 16, is 
twenty years by 3 &; 4 Will. 4, c. 42, s, 3, and not 
six Tears under 21 Jac. 1, c. 16, s. 3. Cbrlt and 
Bandoii Bq. v. Ooodc. 13 C. K 827 ; 22 L. J., 
C, P. 198 ; 17 Jur. 555 ; 1 W. E. 410. 

Transfer of Shares.] — By a deed of settlement 
of a company it was provided, that whenever 
any shares should be transferred to a new holder, 
tJie responsibility of the previous holder in respect 
of such shares should cease, but that he should 
not be I’eieased from his proportion of losses (if 
any) sustained by the company up to the period 
of ins ceasing to be such shareholder : — Held, 
t])at a transferorof shares was liable in :rc.spect 
of losses that accrued prior to the date of the 
transfer, tliough the liability ])cing by way of 
specialty, a holder who transferred his shares 
more than twfuity years ]>efore the date of the , 
winding-up was entitled to the benefit of the 
statute. Iforsey. Bx parte, .L. R. 2 Eq. 167 ; 14 
L. T. 47; U VLB. 417. 

. ' Debenture Stock— Interest— Statutory Eight .] 
— Where debenture stock is issued by a company 
formed, by a spiecial act wliich incorporates the 
p.rovisions of Pai.t, HI. of the Companies Glauses 
Act. 1863, the right to interest on such stock, 
beiipg a statutory'' right, is not barred for twenty 
years. Cornwall JUrnerals Ily.^ In re^ 66 
L;J., Oh. 561 ; [1897] 2 Ch. 74'; 76 L* T. 832 ; 
(46,W. B. 5; 61 J.,P. 345, 5B6, ^ 

YOL. 'lx. '.b- " 


Penalties under Private Act.]— The 32 Geo. 3, 
c. Ixxiv. S. 8, imposes duties to be paid by the 
master or owner for every ship or vessel of a 
certain burthen passing from, to, or by Ramsgate. 
By s, 16, if any master or owner' shall elude or 
avoid payment of the duties, he shall stand 
chai'ged to be liable to payment of the same, and 
the same are to he recovered as penalties imposed 
by the act. By s. 72, penalties are recoverable 
by action. A party was sued for duties under 
this act, which he had not paid : — Held, that die 
action being on a specialty, the period of limita- 
tion was twenty years, under 3 &: 4 Will. 4, 
c. 42, s. 3. ShejAierd y, HUJ.% 11 Ex. 55; 25 
L. J.., Ex. .-6. 

Action by Borough against County Council to 
recover Expenses in carrying out Act not an 
Action for Debt on a Statute.] — See Salford v. 
LancaBirre Ckmaity Cou7iml,Qo\. <^0. 

Specialty Creditors barred, notwithstanding 
Bill filed.] — A bill filed not on behalf of all 
creditors of a testator against his personal 
representative does not keep alive against him 
the demand of specialty creditors, and a demand 
in such a case held barred by lapse of time. 
Bmhf Y. Seymour., IJo. &Lat. 527 ; 7 Ir. Eq, R. 
433. ■ , 

Where a judgment creditor had allowed twenty 
years to elapse without taking steps to recover 
his debt, and then ascertained that during the 
twenty years a suit had been instituted for the 
benefit of the specialty creditors of his debtor, 
and that under a decree in the suit they had 
received part-payment of their debts, ami that 
there was money in court available for payment 
of the remainder : — -Held, that he was barred by 
the Statute of Limitations from proving his debt 
before the master, and receiving payment 
ratably with the other creditors. Berrinyhm v. 

I Y. & aoll. 434. 

Trusts Relating to.]— See B, II. 7, ante (coL 
180). 

Acknowledgment of.] ; — See B, YI., ante 
(col. 282) ; HoUinysJteady In re, col. 134 ; and 
Forsyth Y. Bristoive, col. 'S'S2. 

Arrears of Interest on.]— See B, XI. (infra). 

XL ARREARS OF KENTS AND 
. INTEREST. 

See also ante, B, II. 9 (col. 206), and B. Y.. 

(coL 273). 

By 3 & 4 Will. 4, c. 27, s. 42, m arrears of 
rent, or of interest in respect of any sum, of 
})i 07 ie.y charged up.on or payable out of any la iul 
or rent, shall he recovered 7nore than six years- 
after the same is due, except where a prior 
inoumhimcer has been in possession. By 3 oj’ 4 
Will. 4, e. 42, s. 3, aatwns of deU for rent upon 
an indenture of demise, of covenant or debt upm 
any bond or other specialty, ami . of debt or seire 
facias upon any recognimnee, are to be brought 
■ ivitMn twenty' years. By 37 ^5* 38 Viet. e. 57.^ ; 
s. 10, the Umk of time for iwoovermg any arrears 
of rent or of interest in respect of any 'money or 
legacy (dtarged on Iqindi is to apply, notwUhstamxU 
ikg an express trust. 

'Construction 'of. 3 ^'4 Will*. .4, 0 . 27, 's. 42, and. 
c* 42, 4WilL 4,‘c* 27„s.'42, haa 
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LIMITATIONS (STATUTES OE)-Amars o/JBmfs. 

Wch a demand is I renewed, 

Y HaU™ . bSrcd by nonpaynxent oi rexxi, toi 1. 

long a time. 1 o. „ , , n , w-in . 

The 24tli section o£ the d i « h 
only bars, equitable rights so .far ai> rii^y 
have been barred if they had been le^c 

■ rents directed at the suit 
or six years previously to tt 
amom V. iS/wjie, 1 Ue br. . 


reference only to the land on wl 
secured, the object being to reheve 
arrears of charges 

object is not affected by the terns c 
•Will, i, c. 42. s. 3, which relates to a 
subject, namely to pei-sonal actions only. 

V. Korliolds, 1 Mac. & — 

"'"Tie I & I'a 42,1 "'is ?o - 

together, is, that no more 
of'rent or interest in re-- 
upon or payjv.,-.. 
xecoYered by any 
than and except 
debt upon, specialty, in my 
is twenty years. Ih. 

The 42nd sections 
not repealed by 3 & 4 \\iU. 4, o.42. 

6'^ry, 7 C. B. 567. 

A. was, from i..- - 

loth of July, 1841 (when ho was 

s4d"i’s.s7;r;hS/. 
S44S5S”Sv~«^?«-; 

natent of Hen. 8. No payment c. — - - - 
any part thereof, had been made since 

183i; nor had there been ^ YVnat the case 

in writing relating thereto i-Heiyriiat theca.^ 

.m.,c fTovernedby .3 & 4 Will. 4, c. * , 
consllen"h' thlt neither the lunatic nor 
committee was entitled to recover any <. 
the rent after the expiration of six yeais 
29th September, 1831. J». 

The limitation in actions for atrean. 
under an ^denture is^governed by 3 & 
c. 42, s. 3. PajM V. 3 bcott, 120 , 

(N.C.) 679 ; 2 Hodges, .32 ; o L. J., O. if. /os. 

Saving where prior 

sion.1— The saving in 3^ ^ . 

that the time during w’hich ajumr 
■ possession shall * 

give the claima 
the case may h 

-commencement 

The operation o 
than six years, i 
he, may be^rei 
^jonieTij V. Soiit 
War 171. 

Semble, that the 

or arreain of rent are recoverab e by s. 42 ol . 
Will. 4, e. 27, are to be ootmted back, ev en 
creditor’s suit, from the time of filing the ch 
of the creditor, not being plaintiff. 2 *■ 

The jirior incwnbraiice fofetied to _i 
exception in the statute 3 &4 Will. _4, < 
is one which affects the stock or u- 
whioh the subsequent mctimbrau^ _ 

charge. v. Govtig, 1 Jo. & Lat. bJ, , 

7 Ir. £q. R. 46;!. 

Arrears of Bent.]— Account of , 
estate held of trustees. ,The Statute of Bimita- 
tibiis being insisted on, 

Jte-c billfiled. Hm-otj V. Ballard, i Bro. 0. 0, 


3 & 4 Will. 4, 
acts, taken 

- than six years’ arrears 1 Ih. 

respect of any sum charged 
■abYe out of land or rent shall be 
distress, action, or suit, othci 
in actions upon covenant or 
''hich case the limitation 

of the 3 & 4 WiU. 4 , C. 27 , is 
Jlumfreyy. 

tie 2nd of July, 1805, till the Arrears 

found a lunatic), i 

cr since heen, to Beuiainderm 
fee-farm rent tratioii was mst.,.. 
the 29 th of a wull of leasehoMi: 
y / ’ - 7 s her life interest. : 

of this rent, or of an order made in ^ 

’ • - - March, enter, 

YYmiwiedgment of keeping .. 

y ■ and paying the 

27 s 42, and In March, 1866, the tenmxv - 
his and was never U... 
arrears of tion presented m h 
from the remainder, it was J 

stances, the tenant tor 
of rent have died soon after Juh,e,^b- > u 
Will. 4, presented by the same parties 
2 Bing, arrears of rent received, by 
field, that the petitione 

laches in ^ 

— Creditor in Posses- tion of e 
3 & 4 Will. 4, 0 . s. 42, the tenai 
. . , --i; creditor is in entitled t 

Hint, diisYiot extend to was noy 

ars of interest or rent, as I 

ix vears previous to the entitlecH 


Administration Action -y- Account oi 
diMOtednot limited to Six Years.]— tee Ohrt. . 
BisJioj), col. 86. 

Arrears of Bents received by Mortgagee of 

defeased Tenant for Life-No fiduciary relation 
deoeasea i.enanv_ 

rtitated hv a tenant for life under 

,s, who "subsequently mortgaged 

The mortgagee obtain eil, nndcr 
1860, liberty to enter, and did 
’Oil of the rents for the purpose 
the interest on her mortgage, 

■ ' .10 the tenant for life. 

, dY'lYiant for life left her home, . 
heard of afterwards. Oii a peti- 
■877) by the persons entitled m 
'held that, under the eircum- 
life m.ust' be itakeii-'toA 
On,a''''pbtiti:oii:,, 
for an account of 
tiic mortgagee » 
ms had been, guilty of no 
iv petition till the expira- 
iifter the disappearance of 
id that they were, therefore, 
it of rents ; but that there 
tion between the mortgagee 
nd, thercfoi’c, they were only 
[- six years Indore the filing 
(ilman v. VpmlL 46 L. J-, 
U : 65 L. T. 919 ; 25 W. H. 


Property, suit by Heir for.] — 

rest testator, with the accpiiesceiiee 
&4 let into possession of certain, 
n a under an erroneous supposition 
irge by the will along with (ither pi 

a life interest was devised to iiei 
the error was discovereil or her ri^ 

' r 27 s. 42, died. On a biH bf cd by the he 
intY’est upon personal representative, prayni: 
is also a tho title-deeds, y clan acooute 
suit was raamtamable loi tin 

during her continuaiice in p< 

the defence of the 8ltatute ot .u 
rent of an not raised upon the pleading, 
q. should be taken from the tiiitew 
•g tiff’s title first, accrued . ' 

was not at liberty to set on tnc 
rents against 'payments 
a her character of executrix, 
jf by vii’tue of a spe< 
s’ 'it*pcn the estates,!... 

;s, -life interest, the- planitift 
ly , p&nnuy* Brutom^ 2 Buss* & M* 117 1 ; 


operty, in which 
; anti before rhe 
(ht disputed, she 
•ir against her 
f»* the delivery ot 
" -Held, tlial the 
rents received 
tosscssion ; that- as 
Amitjitions was 
1 , th (3 account ■ 
; .dieo the plain- 
: and that the plain.ti€ 
™ ' ■' amount of such 
made by the widow in 
thoBe payments being, 
pecial trust, a .primary charge 
of which, subject to the widow-s 
was' devisee. ’Jlaw'i/* 

iJj 
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Bents received in Error by Tenant pnr autre Action by Annuitant against Burcbaser of 
vie after Title determined.] — C. being in posses- Estate cbarged.] — See Ilarrmo/i v. 
sion of property under a settlement for the col. 274. 
residue of a term of ninety-nine years, determin- 
able with the life of the settlor, who died in Devisee of Estate charged with Annuity not 
1830, continued, by mistake in possession till her a Trustee for Annuitant, and, therefore, not more 
own death in 1835. D., who became entitled on than six years recoverable.] — See Franoia^Y, 

the death of the settlor under a deed of gift from Grocer^ coL 284, 
him, discovered the mistake in 183ip by consult- 
ing that deed, which liad been in his possession Arrears of Interest on Mortgage.] — Where a 
the whole time, and then sued the executors of C. debt is secured by a bond and a covenant of the 
for ihe rents received by her after 1830 : — Held, debtor, as well as by a mortgage of his lands, the 
that inasmuch as H. had been guilty of laches in mortgagee will be entitled, under 3 & 4 Will. 4, 
not liiiding out the mistake earlier by the means c. 27, s. 42, and 3 & 4 Will, 4, c. 42, s. 3, to cany 
which were in his power, he was entitled to an back the interest account in a suit to foreclose the 
account only for the period allowed by analogy mortgage for a period of twenty years. Du Vic/ hr 
to the Statute of Limitations, which in this case v. 2 Hare, 326 ; 12 L. J., Ch, 345 ; 7 Jur. 299. 
was six years before the filing of the bill and an A mortgagee, notwithstanding the interest 
additional period <luring which he was abroad, mortgaged is reversionary, can only recover six 
Denys v. ShueJiJrn^'yh, 4 Y. & Coll. 42 : 5 Jur. 21. years’ arrears of interest as against the land 
Where the rents of mines are reserved by mortgaged, although he may recover twenty 
means of payment of produce in specie, the years’ arrears on the covenant to pay. Sinclair 
profits will be considered as accruing to the v. Jaehwn^ 17 Beav. 405. 

lessor at the time of receiving such produce, and A mortgagee in a suit to foreclose can only 
not at the time of the sale of it, and therefore recover arrears of interest for six years next 
the statute will run from the time of such preceding the suit, though the principal and 
receipt, and not from the time of such sale. IV. interest are secured by the covenant and bond of 

the mortgagor. Round v. Bell, 30 Beav. 121 ; 31 
Agent bound to account to Heir for all Bents L. J., Ch.l27 ; 9 W. B. 846. 
and Brodts received since Owner’s Death.] — See After the sale of an estate by a trustee for a 
Lyell v. Kennedy, col. 204. mortgagee, under a power of sale, in a suit by 

the mortgagor, to recover the surplus money, the 
Covenant to pay Bent or Boyalty by Lessee of mortgagee cannot, under 3 & 4 Will. 4, c. 27, 
Mine in respect of Minerals carried over Surface retain more than six years’ arrears of i^iterest oat 
— Arrears,] — See Barley v. Tennant, col. 276. of the purchase-money. 31ason v. Broadlent, 

^ , -1 33Beav. 296; 9L. T-565: 12W. E. 1118. 

Additional Bent in lieu of Tithe Bent-charge.J where a married woman, entitled, after the 
— The Statute of Limitations (3 k 4 v\iiL4, c. L/, (igr^th of a tenant for life, to a share of a fund 
s, 42) does not apply to additional rent hen of arising from moneys the proceeds of lands de- 
tithe rent-charge as lietween landlord and tenant, upon trust for sale, joined with her husband 

Warlmrton, Ex 'parte, 10 Ir. Lq. E. 206. ^ mortgage, by deed acknowledged, of her 

Arrears of Eent-charge-CoUateral Covenant revereionatV estate such mortgage oontaming a 
« Vn An rn 1 - -4 w covenant by husband and wife to pay full interest : 

for Payment. ]~lhe himtation presor bed by ^ 

3 & 4 ^Vlll. c 2, s. 42, does not apply to an - landdv-ithin 3 &4 Will. 4, o.27, s. 42 ; 

action on a collateral coveiiant tor payme t of a. ^ ^ mortgagee could not I’ecover more 

rent charged on laud, and the covenantee may 

rooovor damages for the breach of that coveuant, ^ Woodma,i, 

notwithstanding Ins right to recover the rent- ^ ^ ’ 

charge is Wd. v. PMp.-, 10 Ex. Vania company conveyed, under seal, the 

oJ ; ..4 L. J., iitX. b*.. canal works and rates to a mortgagee, to hold, 

Action on Covenant for Sent-eiarge not until repayment of certain money borrowed, and 
"Within Limit as to Actions for Kecovery of Land interest, 'ihere was no covenant to repay . 
or Bent. 1— See Straalmn v. Thomas, col. 274. Held, that, although the mortgagee could recover 

the principal within twenty years, yet .his remedy 
Arrears of Annuity.] — Arrears of an annuity for arrears of interest was limite;.! to six years, 
are recoverable for more tlian six years if there Hodges v. Croydon Canal Co., 3 Beav. 86, 
is a term to secure it. Snoio v. Booth, S De Gr. Under 3 & 4 Will. 4, c. 27, s. 42, a mortgagee, 
M. & G. 69 : 25 L. J., CIi. 417 ; 2 Jur. (N.S.) 244 ; irrespective of a covenant to pay or a term to 

4 W. E. 345. But see now 37 k 38 Yict. c. 57, securethe payment, is entitled to six years’ arrears 

^5. 10. ol: interest. Shaio v. Johnson, 1 Brew. & Sm. 

Interest not allowed on the arrears of an 412 ; 30 L. J,, Ch. 646 ; 4 L. T. 460 ; 9 W. E. 629. 
.an'n,uit3y aiifi the discretion of the court on the So far as a covenant to pay aifects the land, it 
quustioii is not aifccted by the statute 3 A 4 is limited to six years. 1 1). 

Will. 4, c, 42, s. 28. PowdVs Trust, In re, 10 n 9^ 206). , 

Hare, 134. 
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‘ mortga£?e, with an agreement to 
mortgage, and paid the money mto 
equitable mortgagee petitioned that 
und there might be paid to him the; 
oiiev then due and nineteen yearn 

ric 'i Will. 4, c. 27, s. 42, and 
entitled only to his 
interest. :Mead-s, 
X: J., ..Ch. ,634.;^ 2 
24 W.E. 698. ■ 


interest :-^Held, that the petition 
as a, suit ^vithin b - 
that the mortgagee was 
principal money and six year’s 
Settlement Trusts, In re, lo J 
Oh, I). 713 ; 35 L. T. 465 

When Mortgage is not a Charge on ^ 

■Rpalt^ 1 A. was .legatee in reversion^ at to 

certain life interests of a testatrix's i’e«i<hiary 
Dersoiial estate. The estate consisted wholly oi ^ 
drictiy of 3,0002. invested on mortgage of roi 1 ^ 
3 4 the testatrix and contnme^^^^^^^^^^^^ 
iTivpG;tment by her trustees. A. nioitj^aj, 
niere“Tn the 3,000?., and after sixteeu years t 
Cdhhl Aieh A. paid uo interest on bis mo M; 
la“e) A.’s reversion fell into possession I 

that A.^s mortgagee was ^ - 

residuary estate to reefer tp '' holt aireais o 

i-ntcrest the mortgage by A. not being a cnai„y . 
In ri?l esuh withiil s. h of the Statute ot L«m- 
?ations (3 & 1 Will. 4, c. 27) Smf v- 
L. J.. Oh. 788 ; 9 Oh. D. U3 ; 38 L. 1. 63b , 26 

however, that if it had been a charge 
Ati* vpqi eWate the fact of the interest being 
reversionary w’ould not have prevented the oveni' 
tion 3 s.42 in barring arrears of interest beyond 
six years. Ih. 

Ib Cases where bo Action necessary.]— 

The 3 & 4 Will. 4, o. 27, s. 42, does ^ot apply to | 
any case in which there is not stnctlv a suit or 
an action for the toc^very of toterest 

326^' IB L«tl4 W. I 257., 


-Airears of lients. 


LIMITATIONS (STATUTES OF) 

Arrears of Interest during prec^inr Estate 

fnr life paid by Bemainderman— Eight to he 
lor me pam ur _ . rR-raainderman 


lor 1’“*“ V j-" court.1— A romaindoniian 

r££|;>;sS=SE 

CSSStt, c that his executors 

‘ .J id tl. d in 1870 (as against tlio personal 
were enUtlul, m i. ^ jo,. pfe), to be 

SdhoTtbda tohTi^ouid,. the 
rents of the life estate brought in, in ^ 

o receiver appointed' in an inciimbmncm s su t 
instituted against ^tlie tenant for life. on ai 

‘®Hdd.1ecouly,'thit “'t 

in court during the whole period fiom V] 

1870, in usiim jus habentium, the claim o. - -s- 
cxecutor was not barred. I a 

Tenant for Life liable to account for more 
th^^ix years’ Interest ^ Charge. j See 
Staehliomo v. Barnston, coi. 2bi. 

Mvedita of Interest on Portion appointed 
under Settlement to Child and charged on ^^n .^] 

] 5 y a marriage settiemeut ot the yeai i-'-r 

oeitain lands were limited to trustees to the use 
of A the husband, and B., tbe intended wife. 
iLAhe survivor of them, for thou- respective 
lives, with remainder to the issue of q® 

und also to 0. (a daughter ot B. by a tomiu 

Sfrrfagb in such shareS as the survitor of them, 
toe said A. and B., should 
being toe survivor, in ^ 

aimointed a certain sum to 0., and limilctl a 
pwtion of toe said lands 

and lew, by sale or mortgage, the burn so 
Sb ointed, ah directed that the same should 
beb interest and bo payable on the marriage of , 
C with a proviso that if the maiitigc of , . 
.to’ouU take\ilace in the lifetime of A..,thc 
principal sum should not be raised until Uveht 
months after the decease of A. On a bill hied 
by 0 and her husband, after the death i.t A., 
ahtostTson of A. and B,, who hiul goppo mu 
continued in the possession ot p® 
too year 1825, and disputed the tahditj ot tfc, 
original settlement of 1798 -Held, that ^ , 
nlatatiffs were within the 42nd section “t tli® 
rr4”hl. 4, 0 . 27, and therefore oidy entitled 
to six. years’ arrears of interest on tiieir cluige, 
Bwnwy. RoVumm, 1 Dr. & Wal. 688. 
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after the death of the executrix. He died in 
1847. One of P.^s children, of whom there 
had been five, was last heard of in 1845. Tlie 
executrix, W., retained one-fifth of the legacy. 
She became lunatic in 1851, whereupon the fund 
was carried to an account entitled “ The account 
of W. and the children of F.,” and the income of 
the whole was applied for the benefit of the 
lunatic. To a petition presented in 1871 by the 
four surviving children, for payment of the 
fifth share, which remained unpaid out of the 
fund, and for the pa 5 'ment of the interest 
thereon out of another fund belonging absolutely 
to the lunatic, it was objected that the Statute 
of Limitations was a bar : — Held, that the 
statute was no bar to the claim for the principal, 
but was a bar to the claim for more than six 
years’ interest. W(tlher, In re, 41 L. J., Ch. 219 ; 
L. B. 7 Ch. 120 ; 25 L. T, 775 ; 20 W. E. 171. 


but the purchaser oidered into possession, and he 
and persons claim ijig lunlcr him continued In 
sucli possession. In 1831, their agent signed a 
written acknowledgment of the vendor’s title, 
sufiicient to take his lien for the principal of the 
purchasc-mnney out of the 8 ck 4 \Yill. 4, c. 27, 
K. 40. Ill 1841), the assignees of the vemlor fiieil 
a ])ill in erjuity, seeking to enforce the vendor’s 
lien on Hie estate for the ])urchase-money : — 
Held, that the 42nd section did not apply to the 
arvoiirs of interc<, but that the whole was 
recoverable from the 18th of May, 1811. Toft v, 
StPi'Ciown, 5 De (L IM. tL 735. 


Interest on Legacies.] — Upon the constj'uctive 
admission of assets : — Held, tiiat the resi<luary 
legatees were entitled to immediate payment 
of"" their legacies, and under circumstances with 
interest beyond the time allowed by the statute 
of Limitations (3 & 4 Will. 4, c. 27, s. 40). 

D'no^ihile v. Bnddimj, 1 Y. k. Gull. C. 0. 255. 

Many of the })rovisions of the statute 4 Will. 4, 
c. 42, which were intended jirimarily for the 
courts of common law, will be adopted, mutatis 
mutandis, by the coui't of equity. Htjde v. 

Price, 8 iSim. 578. S. CL nom. Hart v. CJradock 
0 L.J', Ch. 358. ;S'.<C.,C. ?. Cooper, 193. And see 
the cases on tlie question of interest ciie<l and 
discussed, G. P. Cooper, 193, ii. 

A. B. being seised in fee of four estates, mort- 
gaged two of them, and subsequently settled the 
mortgagetl estates and one of the others on 
himself for life, with remainder to his son in 
tail, and covenanted against incumbrances, but 
the settlement did not recite that there were 
any iimumbrnnces. He afterwards mortgaged 
the fourth estate and took the benefit of the 
Insolvent Debtors Act. After this, a creditor, 
on certain bills of exchange, became a registered 
judgment creditor, and then filed a bill against 
the tenant in tail and the assignee under the 
iiisoivenc.v and tlie other iucumbrancers, ]jraying 
a sale, in satisfaction of the judgment debt, and 
what might be paid by the plaint ifi in satis- 
faction of prior ineumbrances, subject to the 
estate and interest of the tenant in tail under 
the settlement. Among other incumbrances on 
the estates in question was a legacy of 800Z., 
subject to the payment of which the estates had 
been devised to A, B. The testator’s death took 
place in 1810, and the bill was filed in lcS43, at 
which time the legacy, and the arrears of 
interest thereon, remained unpaid : — Held, that 
the arrears of interest on such legacy could only 
be recovered fi‘oni ^vithin six years from the 
filing of the bilk I/nglte^s v. William^,, 3 Mac. 
vk G. 083 ; 10 Jur. 415. And see Chappell v. 
llecH, I De G. M. <k G. 393 : 3 Mac. & G. 683 ; 

16 Jur. 415. 

Arrears, of interest on a legacy are not 
recoverable beyond six years before the filing of 
the bill, IMlmul v. Clarlie, 1 Y. ck Coll. G. C. 

151. 

A. testa-tor, who died in 1823, directed the 

trustees of his w,iil to raise* a legacy by sale of . ....... ... * 

his real estates : — Held, that the legatee was carry interest, &c. The interest thus given is 
liot barred 'f>y tlic 42nd section of the Btatute of subject to the limitations of the statutes 3 & 4 
Limitations (3 A 4 Will. 4, c. 27) from claiming Will. 4, c. 27. s. 42. Ik . ^ 
interest on the legacy from the end of the first On a refei’ence to inquire the sum due for 
3 ^ear after th,e te5:at*or’s <leath. Gouqh v. BulC principal, interest and -costs, on foot of a judg- 
10 Him. 323 ; 17 L. J., Ch. 486 ; 12 Jiir. 859. rnent, for 'which a, receiver has been appointed, 

x\ testator gave a. fund to his executrix for the respondent is entitled to the benefit of tlm 
her life, subject to tlie immediate payment Btatute of Limitations, although, not set up in 
thereout of a legacy to be divided amongst the shexving cause against the appointment of the 
chiidreii of P., to whohi, he also gave the fuiul I teceivetij and_^the ^petitionet entitled only to 


Express Trust.]— See Tliompmn v. Ea-^C 
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f XI 1 4.r» La r»ioimed the estate iincl interest in the close, at 

.terest for sis years from the date of the A years before making that 

mditional order for the eJJtry ; and that hv reason thereof the supposed 

sceiver. Dowell y. 9 Ir. Eq. B, 83. ^ defendant as his servant %vas 

A judgment creditor ot a tenant m fee _.k-^o.,,,vyiAd • Held that the TC]dicatioTi "was 

niiainder, after an estate for life, is not ^^^titled -’t was not necessary that it 

, recover out of the lands arreai^ of mterest title naie. ami 

rhich accrue drtc during the existence of the shoidd sne^ irn^^ aefei.dant 

'15 g. #. 

ecoverlof interest upon a judgment is regulated M. &, . 6J9 , lb J.. J., r^- 

ly 8 & 4 -WiU. 4, o. 27, s. 42, and only six yeara ^ possession in Plaintiff 

iiterest isrecoveraMeout ;h at time of alleged Trespass, Effect of.]-Soo 

Ae. }?S W si V, P».a, «1. 254. 

Fitzgerald, [1897] 1 Ir. E. 5.56. EepUoation of Acknowledgment to Plea of 

After Delay in proceeding with BUI Account statute.]— To a pica of the 8 & 4 ’lyU- 1, 
and Interest from Date of BUI of Eevivor only.] in an aotwn upon a mortgage deed, the plaint.fl 
“ie SSv. efwer,coL37. in order to take the case out ot such stotute 

’ mi hy an acknowledgment in writing, um.oi _s. o, 

Charge, Interest on — Conveyance to Trustees j.gpjy gnoji acknowledgment specially, 

to pay off Incumbrances— Incumbrancer not a or Kent v. OiMoit or (rMons, J Q. b. 

Cestui que Trust.]— See Emms v. Bagwell, col. g^g . jg j,^ q. b. 120 ; 11 Jur. 299 
186 But the plaintiff need not set mxt the acknow- 

-r X X Ipdo-ment in his replication. >S. C.^ 1*2 Q. B. hox ; 

Appropriation of general Payment of Interest = Q_ 2ggl j2 g,j7 

to Interest due within six Years.] See 1 itz action on a deed the defendant 

vttmrlce^ In '/*(", col. 2SB. 3 ^ 4 yYUl. 4, c. 42, to which the piamtitt 

replied, that the defendant before suit made an 

Xn. PLEADIlfGS AND PBOCEDUEB. f 

See also ante, A, YIII. (col. 144). meaning of the statute, aiul that the action 

a /I TO QQ /■) /7 >• the Statute was brought within twenty years next after sue 

i?y i?.. S, a, 1883, Ord. XIX, 1 . lo, tHe btatun The court directed this reph- 

of Limitations must be 2 ^ Icaclca, cation to be amended, as being so framed as to 

•KTmAaafflifxr ftf Pleadinff specially.] — ^Wliere a prejudice the fair trial of the cause ; but refused 

AT>ii thprf*forG. ill replevin, evidence of the lapse v. Lnsfoitf, 8 Ex. 31/ , j. - 


Demurrer to Bill in Equity in aid of Claim 
barred at Law.] — The right to a real estate vested 
in iiossessiou in October, 1803, but the elated 
did ixvvt j,,v,rsue her right until December, 1833^ and 
obtained judgment by default in 1834. In 1835 
*idi' the' title to land that judgment xvus reversed.^ 

by, the defence of bill in equity to correct error in the lattci jiiu„ 

* ■■ ment, allowed, on the ground that more than 

twenty years had elapsed since tlie right to the 
property accrued. JHunhetty. Dueliiujton (.Lu/ f/), 

1 Jur. 376. . « . . X 

A plaintiff brought an action of ejectment 
against a person in possession, and afterwanis 
hied a hill of cliESCovery in aid of the action, and 
the defendant from sotting up out- 
the death of the defendant 
[ the benefit of the action at 
After twenty years’ adverse 
, the plaiutilf having filed a bill of 
a demurrer thereto was allowed, on the 
no effectual proceeding could now 


given' under a plea in bar of non tenuit. ^ 

Beauvoir v. Owen, 5 Ex. 166 ; 19 L. J., Ex. 17/ barred at L 

m possessK 

In aii action for the recovery of real property, ^Bclnot pur 
if the statement of claim shews^ on the face of it c ^ ^ „ 
that the time within wTeIJ 

must be asserted has gone , , 
the Btatute of Limitations can be raised upon 
demurrer, Dawlilne v. Denvhyn (^Lovcl), 48 L, J., 

Lh. 304 *5 4 x\pp. Gas. 51 ; 39 L. T. .583 ; 27 W. B. 

, (B.) 

See D'uvge, In ve, Glllavl v. LaioTenson, col. 

192. 

Eeplicatiou of the Statute to Plea justifying to restrain 

Trespass—Eeioinder.]~-Iiitrespassquareclausum standing terms. 

fregit, the defendant in his plea, deduced title, by the suit abated, a 
an inciosure act to an aUotment of land com- law became lost 
prising the locus in quo, to T., a trustee for him. possession, 

It then stated the entry and possession of T., revivor, 
until just before the time of the trespasses, gave ground that 
. express colour to the plaintiff,' and stated his be had at law, ar 
' possession at the time of the trespass under a sought would, tin 
charter of demise, wnthout livery, and justibed Birchdl, II Beav, 38. 
i"hp tTPsiifiss as servant of T*, and by his com- , -r,* . -i 

mani W plaintiff replied, that the defendant Statute a har to Discovery. ]■ 
■ entered and committed the ti-espasses alter the Creasy, col. l;b. 

1st December, 1833, andthiifr the entry wasWC;^ „ mil of wevi 

■ for the' purpose of recoteriug- the close, and'%at, a, 

r'-'"' the supmsai right to enteP'didihotffrsfc.comeHo 

defendaht, or buy person' m 1842 stating that the 


-See (Jufhhert v. 
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right to the land accrued in 1812, that a bill had 
been filed in 1824 to recoTer the property, and 
that an ejectment had been brought in 1832, 
which was'stayed until the plaintiff had paid the 
costs of a former ejectment ; but it did not state 
the result of the suit or action : — Held, that it 
must be inferred that they had failed, and that 
they did not prevent the operation of the Statute 
of Limitations. Bamptoii v. Bireliall^ o Bear. 
07 ; 6 dur. 815, Aoid see 11 L, J., Ch. 200. 

Eeply alleging concealed Fraud,] — See Gihhs 
V, Guilds col. 12 L 

In Action for Specific Performance,] — See Tal- 
marsh v. ^luggleston. col. 151. 

Insufficient Plea of Statute by Purchaser from 
Lessee.] — See Chadiolch v. Broad wood, col. 159. 

Plea that Acts committed more than six years 
to Action for Account of Waste.] — See Slm2)so7i y. 
ShifBSor, col. 168. 

Plea of Statute allowed in Action for Eedemp - 1 
tion,] — See Aggas y. Pickerell, col. 211. 

Statement in Bill to redeem that Mortgagee 
entered shortly after Bate of Beed — Ko Inference 
that Entry within five years from Beed.] — See 
Baker v. Wettun, col. 213. 

Time of Disability must he stated in Pleading 
it.] — See Blewitt v. Tkoiaas, col. 250. 

Plea of Possession without accounting, to 
Claim for Eent-charge.] — See Bald winy. Peach, 
col. 277. 

Claim to Land based on concealed Fraud must 
state Facts shewing that Plaintiff was deprived 
of the Land hy such Fraud.] — See Lawranoe v. 
Korregs, col. 3U7. 

Allegation of wrongful Entry under false 
Claim as Heir not an Allegation of concealed 

Fraud.] — See Willis y. Ifowe, col, 308. 

Plea of Statute by Defendant Tenant-in-Tail 
enuring to Benefit of Defendant Legatees.] — 
See Mof'leu v. 3/orley, col. 319. 

A. H. B. 


LIS PENDENS. 


1. Generally, 334. 

2. T)*amaetwns pending Pi^oceedings^ 

a. In General, 336. 

h. Alienation of Subject-matter, 337. 

c. Notice, 342. 

d. Staying Proceedings — See Appeal 

—Pkactioe. 

1. Generally. 

Doctrine as to.] — The doctrine as to the effect 
of lis pendens on the title of an alienee, is not 
founded on any principles of courts of equity 
with regard to notice, but on the ground that 
it is necessary to the administration of justice 
that the decision of the court in a suit should be 
binding, not only on the litigant parties, but on 
those who derive title from them pendente lite, 
whether with notice of the suit or not. Bellamy 
Y. Sahine, 1 De G. & ,J. 566 ; 26 L. J., Ch. 797 ; 

3 Jur. (N.s.) 943 ; 6 W. E. 1. 

In what Cases.] — ^^Vhen a suit has been insti- 
tuted in order to obtain a specific property, and 
the object of the suit may be wholly baffled by a 
sale by the defendant if the suit is not registered, 
that is a case of lis pendens. Plant v. Pearman, 

41 L. J., Q. B. 169 ; 26 L. T. 313 ; 20 W. R. 314. 

The 7 A S Viet. c. 90, s. 10 (equivalent to 
2 & 3 Viet. c. 11, s. 7), which requires that a lis 
pendens shall be registered to affect a purchaser, 
does not apply to a purchase made before the 
passing of the act. Jemdngs y. Bond, 2 Jo. & 
Lat. 720; 8 Ir. Eq. E. 755. 

Where the question is not between a registered 
and unregistered deed, notice by lis pendens is 
not affected by the registration of the title-deed 
of the person sought to be affected thereby. Ih. 

How far applicable to Chattels.] — The 

doctrine of lis pendens does not apply to qjer- 
sonal property, except leaseholds, and possibly 
money in court. 'Wiyratn v. Buckley, 63 L. J,, 
Ch. 689 ; [1894] 3 Ch. 483 ; 7 E. 469 ; 71 L, T. 
287 ; 43 W. E. 147—0. A. 

Creditors’ Administration Action — ^Eeal 

Estate specifically devised—Priority.] -—Where 
debts are charged upon a testator’s real estate by 
his will, or as judgment debts under the old law, 
an action by a creditor for the administration 
of the real and personal estate is a lis pendens 
which, when registered, gives the plaintiff priority 
over a purchaser or mortgagee from any defen- 
dant entitled to real estate under the will, except 
where the ilefendant is in such a position that 
the purchaser or mortgagee has a right to sup- 
pose he is selling or mortgaging for the purpose 
of paying the testator’s debts. Price v. Price, 
56 L. J., Ch. 530 ; 35 Ch. D. 297 ; 56 L. T. 842 ; 
35 W. E. 386. 

A creditor’s action for general administration 
may be a sufficient' lis pendens, before final 
decree, so as to entitle the plaintiff to priority 
over a purchaser or, mortgagee taking, subse- 
quently to the registration of the lis, froiii a 
specific devisee who. is a defendant, if the plain- 
tiff, previously to the purchase or mortgage, has 
sufficiently indicated the real estate sought to be 
charged' -in the-, action -pa 'mere general claim for 
administratioh of the real and personal estate 
■ not being o£'' itself sufficient indication of : 
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LIS PENDENS 


Motion for.] — An application under 

30 & 31 Viet. c. 47, s. 2, for vacating’ the rcgis« 
tration- of a lis pendens after the (letennination 
of the litigation slionld be made by motion ox- 
otherwise in the matter of the net, ami of the 
action, suit, or proceeding. Cluttan^ v. Zr.(\ -lo 
L. J., Ch. 684 ; 24 W. K. 607. 

When an action which was registered as a lis 
pendens had been dismissed foi’ want of prose- 
cution, the court, on motion made ex parte on 
behalf of the defendant, under 30 A 31 Viet, 
c. 47, s. 2, to vacate the registration, made an 
order nisi, the plaintiti to shew cause within one 
week why the (nx'ier should not be made absolute. 
Poolei/ Y, Zomnrjuet, 7 Ch. D. 541 ; 26 W. H. 587. 

Application hy Person not a Party to 

Action.] — Where an action is iinpro])erly regis- 
tered as a lis pendens against a person who is not 
a party thereto, the court has jurisdiction to 
vacate the registration under 30 A 31 Viet. c. 47, 
s. 2, notwithkanding that the action is being 
prosecuted bona fide by the plaintiif as agtainst 
the defendant. Schofield v, Salomon., 54 L. J., 
Ch. 1101 ; 52 L.T. 671). 

When Ordered.] — When the official 

liquidator had registered the win<liug-up as a 
lis pendens against a contributory, the court 
ordered him to vacate the registration. Tli ornton. 
Ex parte, BarneiVs Banhinq Co., In re, 36 L. J., 
Ch. 190 ; L. E. 2 Ch. 171 ; 15 L. T. 523 : 15 
W. li. 292. 


intention, to make liable the specifically devised 
real estate. Brew v. Korlmry {Early (3 Jo. & Lat. 
267), and WaUer v. Flamstead (2 Keny., part 2, 
p. 57), considered. Ih. 

A general administration suit is a lis pendens, 
quoa(l lands afterwards sold under the decree in 
it. Brew v. JForhury {Earl), 3 Jo. A Lat. 267 ; 
9 Ir. Eq. li. 171. 524. 

Winding-np Petition.] — A petition to 

■wind up a company does not constitute a lis 
pendens as against a contributory. Thornton, 
Ex imrte. BarneiVn Banlunq Co., In re, 36 L. J., 
€h. 190 L. B. 2 Ch. 171 ; 15 I... T. 523 ; 15 
W. B.. 292. 

Operation of, when Eegistered.] — In a suit 
which had been I'egistcred as a lis pendens, a 
-decree was made for administration of a testators 
'estate, 'i'he executrix siibseciueiitly deposited an 
asset of the testator with a bank as security for 
advances. The bank had no notice of the suit : 
— Held, that the bank had a good lien on the 
prouerty deposited- Berry v. Glhhona, 42 L. J., 
Ch." 89 ; L. R. 8 Ch. 747 ; 29 L. T. 88 ; 21 W. B. 
754. 

A registered lis pendens does not of itself create 
an incumbrance upon property, apart from the 
subject-matter in respect of which the lis pendens 
is registered. It is the duty of a purchaser, when 
lie has notice of a lis pendens, .to look into it, 
and see if it does really constitute a charge on 
the property he is going to purchase. If the 
claim, in respect of which the lis pendens is 
registered, creates no incumbrance on the 
property, the lis pendens itself will not. B'oU 
V. Ilitchene. 82 Beav. 615; 2 N. B. 306 ; 9 Jur. 
(J^.S.) 954 ; 8 L. T. 716 ; 11 W. B. 866.- 

Begistiation of a petition for sale by the 
second mortgagee as a lis pendens, has not the 
effect of notice to the first mortgagee, so as to 
affect the priority of further advances made b}^ 
him in ignorance of such petition and registra- 
tion. Hawes. Ex parte. Byrne, In re, 15 L. B., 
Ir. 373— C. A.' 

Interests of defendants inter se, arising out 
of the rights of the piaintitfs, protected by the 
-doctrine of lis pendens. Tyler v. Thomas, 25 
Beav. 47. 

In a suit instituted by creditors for the adminis- 
tration of a testatoi’s estate, the deficiency of the 
personal estate for payment of the debts -was 
payable out of two real estates devised separately 
to A. and B. In 1846, the debts were ordered to 
be paid out of A-'s estate alone, without prejudice 
to his right of contribution against B.’s estate. 
In 1852 the suit was registered as a lis pendens, 
.and tw’o months afterwards . B. mortgaged his 
estate to C., who had no notice of A.’s rights : — 
Held, that there w’as a lis pendens, as regarded 
A7s rights, and that C.’s mortgage must be post- 
poned to A.’s claims. Jh. 

Vacating Eegistraticn — Affidavit,] — On an 
appiicaH^^^ Viet. c. .47, s. 2, by a 

-defendant in a suit which had been registered 
as a lis pendens, and subsequently by consent 
dismissed for want of prosecution,, the', court 
ordered the registration to be vacated upon 
production of an affidavit of service of the 
notice of motion upon the solicitor of one of two 
plaintiffs who could not be found, and, upon. the- 
solicitor of the trustee in bankruptcy of tjae 
other plaintlffi Jmr/s v. - B^mS'gey. ^4 ,.L; r Ch, ■ 
164; 31, L. T. 426;, 28 W,.E.,48;v 


2. TEANSACTIONS PENDIi^G PROCEEDINC4S. 

See 2 A 3 Viet. c. 11, s. 7. 
a. In G-eneral. 

A lis pendens cannot aifect any particular 
person with a fraud, unless he has special notice 
of the title in dispute there. Mead v. Orrery 
{Lordr), 3 Atk. 243. 

Pending an information filed for the purpose 
of having new trustees of a charity appointed in 
the place" of some wdio were dead, the surviving 
trustees took upon themselves, without the 
sanction of the court, to appoint new trustees : 
— Held, that though this was neither a contempt 
nor an act altogether void, yet it imposed upon 
the trustees the necessity of proving, by the 
strictest evidence, and at their own expense, 
that wdxat had been done was perfectly right 
and proper; and the case not appearing alto- 
gether clear, the appointment W'-as set aside, and 
the trustees were ordered personally to pay all 
the extra costs occasioned by their act. Att.- 
Gcm. V, Clack, 1 Beav. 467 ; 3 Jur. 215. 

Pending a suit to set aside agreements, defen- 
dants were bound to give plaintiff the benefit of 
those terms of agreement which 'were for his 
advantage. Moioe v. Wood, 2 lac. A Walk. 559 ; 
22 B. B. 208. 

Payments made by an administrator do son 
tort, pending a suit for an account of an intes- 
tate’s estate, to a person who took out adminis- 
tration after- the institution of the suit, and was 
thereupoxi made a co-defendant, will not be 
allowed. layfield v. Lay field, 7 Sim. 172 ; 4 
t, J., Ok2. , ' _ ^ - 

' An attendant term having become vested In 
the wife of the owner of the inlieritance, as the 
administratrix of the' trustee, and her husband 
bfecdmffig bankru|it» his assignees .agree sell 
Jbeestatej and 'file a bill for -specific performance 



Alienation of Subject-Matter. 
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■of the agreement, pending whlcli suit the Purchaser pendente lite from defendant in a 
husband dies Held, that the widow was not real action, hound by the judgment. Metaalf-v. 
entitled to dower ; that she was bound to Pulw)*tnft, 2 Ves. & B. 205 ; R. R. 6:-b 
assign the term to the purchaser; and that he Assignee of equity of redemption pemling suit 
was hound to iiccept the title. 2Tole v. Smith, for redemption is subject to decree. Ih., 207. 
Jac. 400. Purchaser of estate charged with debts pen- 

When the })laintiff has by tortious means got dente lite by creditors, is bound by decree. Ih., 
into possessioTi of property pending a suit to 207. 

establish his equitable title to it, the court will Effect of maxim, pendente lite nihil removetur, 
)iot stay iepl proceedings agiiiiKt him for the limited to rights and parties in that suit, not 
recovery of possession, (rraftan, v. Gr[fin., 1 absolutely annulling a conveyance pendente 
Russ. S: M. 35t>, lite. Ih,, 200. 

Judgment confessed after bill of foinclosure is 

y>. Alienation of Subject-Matter. ^effectual against the plaintiff Ih 201. 

•Uie court will pay no regard to a lease, taken 
Effect of.J — The administratrix, and one of pendente lite, of lands the subject of the suit, 

the next of kin of an intestate, pending a suit Moore v. M^Mamara, 2 Ball & B. 187; 12 R. R. 

in. which a decree was obtaine{l against her as j 78. 

-debtor to the estate of the intestate, by another The court will not, on the motion of a creditor 
•of the next of kin, who was also his heiress-at- coming in under a decree directing a sale of lands 

law, assigned for valuable consideration her devised for payment of debts, set aside a lease 

interest in the assets to a pui'chaser, and in obtained pendente lite from the devisee under 
another cause, in which the administratrix of the will with a leasing power. Ih,, 186. 
the intestate, together with the heirs-at-law, If heir convey estate to a stranger whiRt 
were declared entitled to a fund in court as part there is a suit for establishing a will, and it is 

of bis assets: — Held, that the assignee of the afterwards established, the grantee of the heir 

interest of the administratrix took subject to is bound. GarthY,War(ly2A\\^.nL 
the demands of the heirs-at-law. Hoihjem v. • If, during suit to redeem, mortgagor assigns 
Wheeler, 1 Sau. & Sc. 448. the equity of redemption, and there is a decree 

The doctrine of lis pendens applies to all against him, the assignee is bound by it. Jh, 
alienations during the pendency of a suit, If heir-at-law, in a suit to establish a will, 

w-hether immediate by a party to the suit, or prevail to set it aside, he shall have the benefit 

mediate, by persons purchasing from those of the evidence in that cause against a purchaser 
claiming under parties to the suit, lloherfeon v. pendente lite. Ih. 

6'(w. 2 L. J., Ch. 41. Devise of lands charged with payment of 

Property was brought into a marriage settle- debts, if the devisee sell pending a suit by 
ment by the wife only, but a first life interest in creditors for sale and payment of debts, such 
three-eighths of it was given to the husband, alienation is void. Widlier y. Smalliooocl, Jimb, 
*She obtained a decree nisi for the dissolution of 676. 

the marriage, but during the hearing of her suit, A person dealing with property after a bill 
and before the decree nisi in it had in fact been filed, deals with it subject to the decree that 
pronounced, the respondent had given a charge may be pronounced. Gasltell v. Dvrdhi, 2 
-on his life interest to his solicitors for the amount Ball & B. 170, See 12 R. R. 73, n., 74. 

•of the costs incurred in defending the suit : — An interest acquired in the subject-matter of 
Held, that, as at the time when such charge had the suit pendente lite is a nullity as against the 
been so given by him it had been uncertain plaintiff. 169. 

whether the decree nisi would have been granted Purchasers pendente lite are bound by the 
against him, the court, in an application to vary decree. Yeavely v. Yeavely, 3 Ch. Rep. 48. 
the settlement by extinguishing his life interest A decree by consent of a personal estate binds 
under it, coukl not interfere with the mortgage a purchaser for valuable consideration. Wynd 
m executed by him in favour of his solicitors, hum. v. Wyndham, 3 Cli. Rep. 22 ; 2 Freem. 
Wigney v. Wiyney, 51 L. J., P. 84 ; 7 P. D, 228 ; 127. 

47 L. t. 129 ; 31 W. R. 140. i The owner of an equitable interest in lands 

A joint-stock company, established by act of j decreed to be sold, assigned that interest after 
parliament, vesting in them all property belonging decree. The assignee is hound by J:he decree 
to them, and authorising them to bring actions and proceedings. OshorneY, Cmey, 7 Ir. Eq. R. 
in the name of their treasurer for the time being, G36. 

having purchased an estate pending a suit A lease granted by a mortgagor to a party, 
against the vendors, to compel specific }.)erfor- without notice, nineteen days after a bill filed 
manee of an agi-ecment to grant a lease of part ; by an equitable mortgagee, set^askle, as a pur- 
on a bill by the vendee against the treasurer and chase pendente lite. Perry v. Keane, 6-L. J., Ch. 
directors, the plaintiifs were declared entitled to 67. 

a lease, and the treasurer was enjoined from dis- Where lands (subject to a charge, to raise 
turbingtheirpossessiointhoughtherestof thepro- which the suit has been instituted) are let by 
prietors, being very numerous, were not parties ; the inheritor pendente lite, the court will con- 
hut no decree could be made for the execution sider the lands as in his. possession ; 'and, under an. 
of a lease. v. Mdlthy, 2 Swan. 277. « order to let the lands in his possession, will 

If land is aliened pendente lite, though not permit them to he let discharged of the leases, 
prejudicial to plaintiff, yet alienee ought to be Ke^vmj v. Jeuop, 7 Ir. Eq. E. 494. 
brought before court. JJaly v. Kelly, 4 Dow, 435. Injunction restraining vendor defendant ^ to 

If thei'e are vexations alienations pendente a bill for specific performance, from conveying 
lite,' the court will restrain them. 440,' "ihe iQgBl Ves. 

.Purchaser pendente lite from defendant in a 267 ; 10 E; 178^,.:*"'''; - 
real action, bound by judgment, <9’ Co'tinifr v. . In general, dnring';-a. jsnit. specific perxoi*- 
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from dealing with his property. bpiller v. A. Ormgs an 
3 S%van. 557 ; 19 E. R. 276. his wile ; af to 

Third mortgagee having, pendente lite. and txubtees in trn 
after the iirst mortgagee had by his answer s_ah- tioned ni a sch 
mitted (on payment of the money due to Inm) should name, v 
to assign to the plaintiff; (the second mortgagee), 5 000^. dmnages 
obtained an assignment of the first mortgage, deed as tiaudi 
decreed to be entitled to hold the estate against his reewery : _ 
the second mortgagee, till he should be paid plaintiff being 
what was due to him upon both, he having and ins 
had no notice of the secoiifl mortgage when he hcio 
advanced his money. Beleliif-r v. Butler, 1 Eden, it was cc 
" plus tne 

' "^Third mortgagee buying in the first mortgage, 
pendente lite, shall exclude the second. B-ohni^ 
soil v. Barison, 1 Bro. 0. 0, b8. 

A leasehold estate is affected by an elegit or 
fieri, facias, from the time it is lodged in t 

sheriff’s hands ; and if the debtor v. _ ■ , 

make an assignment of it, the judgment creditor | -loff 
may proceeil at law to sell the term, and 
yendee will be entitled to the possession, not- 
withstanding such assignment. Burden, v. Ken- 
«<,.^?,/.3Aty739. Prooee<tot 

A conveyance established against a sequestra- performance 
tioii, and ‘the scciuestrators who had obtained the defendant tor 
possession, ordered to account to the alienee for v. 
rents and profits. Another conveyance rescinded, Under ar 


[lebt recovered ^ ■alter': touncieu''' 'in'/nigie- , : 
but the others were ^ real creditors, wfiich 
msclentibus to prefer, ;■ :,but ■ for the,' sur-- 
^plaintiff miay^' ',come,' 

■ Fre. ''Ch.' ' 105' 'I' '2:^Freem'. ''236., '■;■'. ^ 

^■■■b'A.,'' being" decreed' to p'ayva/'Sum'''; of;, money, 
■deli:ver. possession , of. a, house to lb, by ,a certain,, 
day,, conveys the„ house to -a,:' creditor hr ■■satisf ac-^' , 
In the tionof a real debt. This shall not dcieat b. ot 
afterwards the benefit of a decree. Self v. Jladox, 1 V ern. 

" ■' 'd59. ■'■''■■■■ 

1 the Effect of judgments confessed by an, admiiiis- 
trator pendente lite. J^lgott v. Xower, 3 bwan. 
534, Parker v. Dee, Hr, 529. 

-■s under a sequestration tor non- 
C)f a decree, after an assignment by^ 

" r valuable consideration. Bird 
3 Hwan. 299. 

■tides of 1760, estates w^ere covenanted 
sd on A, for life, remainder to B. for 
icc of pay- life, remainder to the heirs of his body ; the 
IlamUyn estates were subject to prior incumbrances. A. 
executed a trust deed for payment of 

’'Thr court ''only removes fraudulent convey- and a bill was filed by one of 
ances oXof the wav; but ^yill not decree judgment against A., puisne to the articles oE 
nrofits back against ‘the original debtor and 1760, and under the duections . 

b-ner of the estate, received pendente lite, in arrangement made in °3eLmnt ah 4ith- 
favourot judgment creditoi's from the filing q in pursuance of a llgUp "ds were 

.h. bm. v*,-« b. T.,„ cb, b i.k. »• tty-.™ 

A sequestration prevails against a prior con- had notice of the articles, the rent being le^ei^ ed 
vehncfdeimh to^defeat it'’; not agfinst prior to B, the P"°base-money being apidi d .^ 
conveyances for valuable consideration, or bona to discharge k the 

fide. ‘CotiUtoH Y. Oardhwr, 3 Swan. 279. a sale m the suit, 2.. af mvaids purchased the 

Heauestration not defeated by a voluntary fee-farm rent. Tne proceeds of the sale y tie 
conv^yaih phlehe lite. wjlum v. Jilani, to B. and otherwo wrthou^ 

3 Sw'in 276 rights ot his children, all pai ties. appaiuiu} 

' A b.anlmipt. whose estate is in mortgage acting unf'er a mistake as 

convevs the equity of redemption to a third articles; a hill atterwaids hied bj A. an . 
person after an act. of bankruptcy, but before against X., iiniieaching ,V' 

ihe commission and assignment. This shall not d smissed field, on a bill .1 « m ,,on o t U 

defeat the assignees. But wiieve a bona ficle claiming as remaindeiinan in tail ^ J 

pnrclmsor for a Valuable consideration, .and with- articles, that the [ *but‘\hb 

kt notice, has a contest with the assignees, this treated as a LtLlTl 1 iW rrohehl 

court will not take any advantage from him, and the jrarchase under- the ilooiCb. bhoiiltl. be nph-id. 
therefore will irot compel a discovery; but a v- iV'alwa, pic pi iu 

commission issued is notice of the bankruptcy. One ot several L 

Collet V. De Ooh, Forest, Cas. temp. Talbot. 6.5. taken the boneht ot the Itisoit erir. Act, in. 

A purchase pendente lite, though without a oo-plaintiff, with two others of the ^ 
actual notice, and for a valuable consideration, trustent, in a biU to carrj “ ‘'P, 

yet shall be set aside; though in this case the execution, the f fere^sl 
rule of onuitv be hard, vet it is in imitation of a defendant, and the bill alkgms ibeie is . 
The cAXiaw ; wh^c in a real action, if the surplus coming to the 
deforulant aliens pending the writ, the judgment of n 1 his debts. This ’ "p 
will overreach the alienation ; but as it is hard|Whicn advantage oair be taken f y® pp';’ 

enough, in some cases, to make people take notice and somblo, that ilws no giound p 

iff •! fhvrprt it is harder Btlll to oblige them, to Bader y. llarriH, I x. & VkOii. p. t/. 
take notice of a pemleucy of a suit ; and in case With respect to the 

of a real purchase pendente lite, the plaintiff is ments have upon the | 

to be held to strict proof; and if any Haw, at between assignments pendente hie ” 
tiie hearing, be on the plaintifE’s side, the court interests, by plaiiitifi.s, and similai assigni le 
will not let him amend ; but if the purchase, by defendants. li>. . , , p .,si,k 

pendente lite. be fraudulent, and to ehwJe the A decree wa.s made against A. B. setting aa tc 
ktioe of the coiu-t, it ought to be highly dis- as fraudulent, a parcliase by an ^8®“* 

Countenanced. Sorku v. Ommnter, 2 B. W. principal; and a ‘“o nev w 

4g2 . , ' . . ' ■ ^aocourntg of teiafs md pureh^se-moneyj wu 



LIS PENDENS. 



directed, in which an allowance was to be made A. suit was instituted by other parties interested 
for substantial repairs and lasting improvements, in the trust funds to recover the funds out of B.’s 
A. B. sold an<l conveyed part of the property, estate, and generally for administration of his 
pendente iite, and died before the accounts were will. After a decree for accounts. A., with 
completed ; a su})plemeutal bdl was hied against notice of the suit, assigned his share in the 
the purchasers, and the heir and personal repre- funds. He was subsequently found to be 
sentatives of A. B. ; the bill ciiarged that the indebted, as executor to B.’s estate, beyond 
purchasers, in case of eviction, claimed compen- the amount of his share; — Held, that B.’s 
sation out of the estate of A. B. The convey- creditors were entitled to be paid out of the 
ances, pen<lente lite, being set aside : — Held, estate in priority to the assignees of A.’s share, 
that the purchasers were entitled, in this suit, Irh/ v. Irhj, 4 Jur. (N.s.) 989 ; 6 W. E. 853. 
as against their co-defendants,, the personal 

representatives of A. E., to an order for the When a Fraudulent Couveyauee.] — See 
repayment of their purchase-money, and were Feaud. 
entitled as against the plaintif; to an allowance 

for substantial repairs and lastin,^ improve- ^ K’otice 

ments, but that no greater relief could be given 

them in this suit. Treechjaii v. White^ 1 Beav. A person in Ireland purchasing an annuity 
588. granted out of an annuity charged on an estate 

The plaintiff, previous to his marriage with which was the subject of litigation in a suit in 
A.’s daughter, wrote a letter to A., inquiring England, at the time of the" purchase : — Held, 
what fortune his daugliter was entitled to. A., to be a purchaser for a valuable consideration 
in reply, wrote to the plaintiff, and stated that without notice, as the original annuity was not 
certain* houses were entailed on his daughter, sought to be impeached in the suit. '^IlouUUteh 
after his decease. A. died, leaving his daughter, v. Wallace^ 5 Cl. & F. 629; 1 Dr. & Wal. 
his only child, and having devised all his real 490, 

estates to his wife. It was then di,seovered that Parties claiming under a marriage settlement 
A. was tenant, in tail male, of the houses, with subsequently to a decree to account are affected 
reversion to himself in fee. In January, 1816, with notice, for they are purchasers pendente 
the plaintiff and his wife filed a bill against A.’s lite, a decree for an account ' being only a con- 
widow (who was in posses.sion of the houses) to tiimance of the litigation. Higgins v. SUaio^ 2 
have the houses conveyed 1o the plaintiff’s wife. Dr. & War. 356 ; 1 Con. &: L. 400. 
conformably to the representation in the letter, Lis pendens is not notice of every equity which 
and for a receiver and an injunction to stay pro- arises in the course of a suit. Shalcross v. Dixon, 
ceedings at law. An injunction was granted, 7 L. J., Ch. ISO. 

and the widow having |juc in her answei’, the A testatrix entitled, upon the decease of a 
injunction was, in January, ISIS, continued, tenant for life, to a sum of stock standing in the 
On the same day the plainti'fi! obtained an order names of D. and L., as trustees, bequeathed such 
to amend, but di<,l not act upon it, or take any stock to P. and appointed D. her sole executor, 
further proceedings, till May, 1829. In April, In 1834, after the death of the testatrix, P. 
1818, the widow mortgaged the houses for five assigned ail his estate and effects to L. and H. 
hundred years to H., and in May, 1819, she sold upon trust for his creditors. In 1838 P. assigned 
an annufty to M., and secured it by a convey- his interest in the stock to the plaintiff by way 
ance of the houses to trustees in fee ; and in of mortgage, and the plaintiff thereupon gave D, 
May, 1810, she sold and conveyed the houses, notice of the incumbrance. No notice of the 
subject to the mortgage and annuity to W., in assignment of 1834 was given to D. until 1843 
fee.* IL, W. and 31*.’ had not then aiiy of them Held, that a suit instituted by some of the credi- 
Tioticc of the suit, or of the plaintiff’s claim. In tors under the deed of 1834 to execute the trusts 
January, 1820, at which time 31. had notice, the of such, deed, as it did not give the plaintiff or 
houses were piircliased by 31. and conveyed by the executor actual, so neither could it be held 
him to H. and W. In 3Iay, 1820, the bill was to give them constructive, notice of that instru- 
am, ended. The widow having gone abroad with- ment. Holt v, Dewdl, 4 Hare, 446; 15 L. J., 
out answering the amended bill, a decree was Ch. 14 ; 9 Jur., 1005. 
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LITEEA.BY SOCIETY- 


LITEEARY SOCIETY. 

ssolution — DistriTjatioa of 
[•ary and Scientific Institutions Act, 1854!: 
^ 18 Yict. e. 112).]— -Where a literary or 
vtablished for the 


scientiiic institutioTi, not - - . 

pniTOso o£ gain, is dissolved by its members, its 
property ought to be given to some kindred 
institution, to be determined in “f^nei de- 
scribed ill s. 30 of the Litei-ary and Scientific 
Institutions Act, 1854, oven if the rules contain 
a provision that the property ot the “ 

its dissolution is to be divided among its bliiue- 
holders, such a provision being coiitiaiy to th 
* ih an institution is not a joint-stock 
although some of its i 

„lV.fV,^0 AAVll-' Z . 

in s. 30 of the act of 1854, which 

' • ■ - --1 of the sectioB any 

which shall have been founflea or 

” Bristol 
43 Ch.D. 
IMeg. 452. 


kindred 


act Such an institution is not a joint-stock 
company, although some of its members ma,y be 
sharehoiders, and" does not ther Jore come within 
the proviso in s. ...f ki: 
excepts from the op^eration 

institution “which shall ha"- 

established by the contributions of shaieholdeis 
ill the nature of aijoiiit’-stock^ompany. 
Atheaa'um^ In re 
236 : 61 L. T. 795 


III. JURISDICTION. 

1. Street is and Beads, 

a. What are, 376. 

5. Property in, 3S1. 

G. Formation and Alteration ot, oo 

d. Obstructions in, 389. 

e. Other Ofiences in, 390. 

2. Buildings. 

a. Definition, 390. 

1}. General Kegulations, 393. 

c. Bight to Pull Down, 403. 

d. Bye-laws ultra vires, 407. 

e. Used as Watch-houses, 410. 
Grounds and Parhs. 411, 


LIVERPOOL 

Court of Passage .] — See Court. 


LIVERY STABLE KEEPER, 

,§p« BAILMENT— LIEN. 


3. B,ecreatiou 

4. Sewers. 

a. What are, 412. 
h. Duty of Board, 414. 

c. Power to create Kmsance, ^d>* 

d. Coniimlsory .Entry on Lands, 421. 

G. Property in, 423. 

f. Obligations of T.andowner, 42b. 

V/. Inability of Kuisances. See post, 
VI. 1, h. 

5. Brains. 426, 

6. Bitches and Oessjwols, and iJejioslts, 427. 

7. Water- Cioscis and Ashpits, 429. 

8. Urinals, 432. 

9. Lodging-houses, 433. 

10. 3Iarhets and Shops. 

a. Locality, 433. 

1). Begulation of Bales, 436. 

11. Offtnsir.e Trades. 

a. Slaughter Houses, 437. 

I) . OtheT' Trades, 439. 

12. Cleansing Pareinents and Premises. 

a. Lirnitation of By-laws, 441. ^ 

J) . Power to enter Private Freniises, 44::.. 

V^. Food amd Brinh. 

a. Bale of Unsound Meat, 443. 
h. , Adulteration of F ood,. 

i. Offences generally, 44o. 

ii. Prejudice of Purchaser, 452. 

iii. Analysis, 453. 

iv. Persons liable, 457. 

V, Prosecution, 458. 

vi. Defences to Prosecution, 460. 

vii. .Kffeet on Action when both 

Parties in Default, 463. 

, ' t 'e. ‘Marg<M‘ine, 464. '• , '• 

Other OSences, 466. 


Bonds .] — Sec Comp AN Y5 

Customs as to Insurai 
(Insurance). 


LOAN SOCIETY. 

&e FEIENDLY SOCIETY. 


LOCAL GOVERNMENT. 

[By j. KITOHIE.] 

A. m METBOPODIS— METROPOLIS. 

B*. OUTSIDE METROPOLIS. ' 

I. Authorities. 

1. County Connell. ' . ' 
hil a. E*ieetadn.,.346h:]L:;,:;:;,\:' . .A, 

h*' Vesting and'Exereise of. Powers, 347 
' ‘ e. Liability for Expenses, 348. 

, 2. Lopal B 0 ard, 





LOCAL GOVEENMENT 


Arbitration for. 

i. Nature of, 551. 

ii. Appointment of Arbitrators aaicl 

Umpire, 551. 

iii. Award, 552. 

iv. Costs, ooU 


14. Contafjhms Disease,^. 

a. Animals. 

i. In General, 456. 

ii. Expenses of EriforciiiG: Orders, 
469. 

iii. durisdictioii of Justices, 470. 
h. Persons. 

i. Offences, 470. 

ii. Actionable Nuisance, 471. 

15. Dangerous Dogs, 471. 

16 Wateliuifi anal Light} ng under 3 & 4 
Tn7/. 4, r. 90, 472. 

17. F'rres, 473. 

18. Smohe, 474. 

19. Waier-snpphj. 474, 

20. Yeh ieles, 478. 

21. Indecent or Profane Language^ 479. 

22. Bg -laics, 479. 

IW Expenses. 

1. What lioeoverahle, 480. 

2. Panties Llahle. 

a. Position of Premises, 482. 

1), 0\%mersbip of Premises, 485. 

0 , Landlord or Tenant, 490. 

3. Notice to do Worhs, 490. 

4. Condusiceness of Apportionment^ 493. 

5. Arbitration, 496. 

6. Proceedings for Ilecocery. 

a, Siimriiary, before Magistrates, 498. 
h. In other Courts, 500. 
e. Time for, 501. 

d. Appeals, 504, 

e. Charge on Premises, 507. 

:V,; Bates. 

1. IIoic made, 509. 

2. ValkUtg generally, 510. 

3. Lighting and Watching, 511. 

4. Ilighway, 513. 

5. General District, 514. 

6. IJ ability. 

a. Of Persons and Property generally. 
617. 

h. Property liable to lower rate, 518. 

c. Exemptions, 521. 

7. PuMication, 523. 

8. Nandamus to enforce, 

9. Ifisapplleation of, 525. 

10. Agp)e(il against, and Proceedings, 526, 

YI. Liability of Authorities, 

1. Action. 

a. Negligence, 528. 
h. Nuisance, 534. 

c. Trespass, 539. 

d. Contract, 539. 

e. Liability of Succes.sor.s, 539. 

/. Notice of, 540. 

g. Limitation of Time. 541. 

It. Yen lie. 543. 

2. Mamdam ns and Injunction. 

a. YTien applicable, 543. 

b. Notice of Proceedings, 547. 

3. Certiorari, 548. 

, ■ 4. Serpuest ration and 'Bleglt, 548. 

5, Indietmcixt^ 548. •: 

, 6. Comptensation for Damages. 

\ a. In wbat Cases, 548, ^ , p 


A. m MEmOPOLIS. 

Metropolis. 


B. OUTSIDE METBOPOLIS 


L AUTHOPJTIES 


1. County Council. 
a. Election. 

Mandamus for.] — Where an election for a- 
casual vacancy on a county council has been 
omitted to be held or been a void election, appli- 
cation should be made to the court for an order 
for a -writ of mandamus for an election to be held' 
on an appointed day, in accordance with the pro- 
visions of s. 70, siib-s. 2, of the Municipal Corpora- 
tions Act, 1882, as incorporated into the Local 
Government Act, 1888. TTAs‘t Sns.sew Count g 
Council, III re, Henderson. Ex parte, 65 L. J., 
Q. B. 184 : 73 L. T. 566 ; 59 J. P. 808. 
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Corrupt and Illegal Practices — Incorpora- 
tion of Provisions,] — The e-ffiect of s. 75 of the 
Local Government Act, 1888, is to incorporate 
into that act ss. 13, 17, and 20 of the Municipal 
Elections (Corrupt and Illegal Practices) Act, 
1884. Wallter, Ex parte, 58 L. J.. Q. B. 190 
22 Q. B. D. 384 ; 60 L. T. 581 ; 37 W. E. 293 : 
53 J. P. 260— G. A. 


'UCBia 


Belief from Penalties — Appeal.] — An 

appeal lies to the Court of Appeal against the 
refusal of a divisional court to make an order, 
under s. 20 of the Municipal Elections (Corrupt 
and Illegal Practices) Act, 1884, exempting a 
candidate at an election of county councillors 
from penalties incuTTed by him through inadver- 
tence, under s. 17, by reasonjof practices which 
are declared to be illegal by s. 13, such a matter 


provisions oi the act was no excuse ror a breach oi 
them : — ^Held, that having regard to the difficulty 
of construing s, 75 of the Local Government Act, 
1888, and to the fact that another divisional 
court had granted relief to other candidates 
under precisely similar circumstances, the exer- 
cise of the discretion by the divisional , court 
might (with their assent, on being informed of 
the decision of the other court), be oveiTuled,. 
and the relief granted, Ih. 

On the occasion' of the first election of county 
councillors under the Local Government A.ct,, 
1888, the court will be disposed to deal leniently 
with bona fide mistakes. When a candidate 
through inadvertence employed and paid twelve 
messengers to distribute 'an election address, the 
legal limit being tWo only, -the court granted, the 
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047 LOCAL QOTEmMBm--Aiithorities. 848 

. . 1 "Fixecutive Committee — Beiegation of Powers 

InaaTcrtonec in s. 20 of Municipal Etec- |^®®2;^ttee.]-Enclev schedule fi. claiisoso 

tious (Corrupt Practices) Act, 1884, means !, ^ Contagious Diseases (Animals) Act, 

gencc or carelessness wheve tho circumstances “d 0, ot tnc ^ 

shew an absence of bad faith. Lemnton,, Ex to haw .all the powers of the 

printer, who has been gndty ot an . and delegate to tlieai all or any ot the powCL". of 

lisrSli'Ssir&sSES)^ 

c»,. .0 sriSS‘5'1 riy 'ISSrcS £££: 

employment of paid canvassers by a Diseases ( Wmiils) Act, made- an order dclesat mg 

1 cLlty council election to bean ““fd mn hom f .mmhees its power under the Cun- 

the provisions of the act which would otEeiw ise “ io (Animnls) Acts and under certain 

(byl 13) make the same an illegal crop oyment^ S^iu coMmiUnclmU^ the Kabies On er, 

appeal from such icfus< ^ ^ icjy?' Rubscauently to such delegation tlie 

was a matter in th^ Lehtivo committee, without e.vprossly revoking 

-court ; but that (Fry, L..T., disseiitiento) the ^ certain regulations under 

fact that the election had t^kmi pace Orjer, 1887, as to the muzzling of dogs 

hearing in the divisional court and « 11 and keeping them under control ; no iegul.it. on 

had not been elected °°’^s‘dntcd a ch^ange under the Kabies Order, 1887, had been issup by 

cntitled the Court of Appeal to "CScal siib-oomniittee :-Held, that the delega- 

ixig circumstances into then ‘ V rn ^.-u-n was' not cuuivalent to a resignation by the 

iolnake the order. Tko„m., Ex paHe, 60 L. 1. of its own powers, that the 

delegated authority ^us f. 


'SS offlceA''ah°(3^^^ 

o. .labiUty for Expenses. 

.district. No notice to the attorney-geneial is Justices’ Clerk.]— In a non-tiuarter 

necessary. Leiui-nton, Ex parte, supia. sessions bi ivough which has a separate oonimission 

of the peace, the county council is lialile to pay 

T, and Exercise of Powers. the salary of J 


■b. Vesting and Exercise of Powers. ^ w 2viry Toxcii flw-mp, 1^3 EJ, 

S' . 1 — * A. submitte -r i CTOvemmeni Act, ^^riS'n^nnvmt.v fioundl. aud not a tuwu' council of 


Question suDiniiLeu. tu j - - 

stated under s. 29 of the Local CTOvernment Act, 
*1888. the court has no jurisdiction to decic c 
questions of adjustment of liabilities 
kd()j> fhmntij Comiotl, In re, Go L. i. 4ib , . 

.J. F. 213. ii T.rirvnl 


uoumy vuiinviv V. cw w r 

M. C. 60 ; 10 R. 595 : <0 L. i. 3o4 ; o8 J. 1 .299. 

The county council and not a tuwii council ol 
a borough within the county, is liable tor the 
llm-v of the clerk to the justices ot a borough 
bavins: a separate commission, ot the peace, aiK.. 


abstract questions as to the construction ot the ^ 43 . ^5 p, 

sRitute, unieJ^s arising out of tacts wjich have 3^3^ 

actually occurred. CardAgaii ConnfAj Cimncd.In ^ 

re. U j. P. 792. Salaries of 


5<9 9, P. 


actu^ly __ Clerk of Peace 

’ * ' ‘ ’ Eees to Clerk of Visiting justices. J— the lifdnlit..) , 

Armpal 1— The Court of Appeal has no under charter or under the Municipal Cprppru, 
•.iriMdictlon to' entertain an appeal from the tious Acts, of boroughs having seijarale cm i s 
of the High Court on questions suhniittod of quarter sessions to jiiiy the salaries otlUen 
tP t under s 2<) of the Local Government Act, reorders and clerks of the peace out ot bmo g 
isl' S / aLnl, J« .-a, 60 1. .1., Q. B. fends is not in any way altered,^ as regaMs s cU 

l o B. 725; 6.U.T.213; 39W.B. boroughs containing a population .1 ess than 
1- T 1*> fi47_n A tot thousand, by any provisions ot the J.oc.al 

48.1 ; .on J. 1 . 64/~C. xA Government Act, 1888. Thetford Oorjx,x,.<t,m 

Transfer of Eight to use County “Property.”] ][• Ommcl, bi L. L 

—By an agreement between a, private, owner of i / L 1. 4A council in which such a borough 

■ ?£ a? S?« W ». LSi Wii a. vl,M.s i«tlc» ol teoosh oojlom.. O. 

'I council. MmtgonierysUve Coimif €$umd r. in sobstitiition for the 

r^.T.P — C- A. A, A . 







LOCAL GOYBrnimm— Authorities. 


Force.] — The costs of the pay and clothing of provided police for the borough from ISOh to 
the ]) 0 liGe of a, borough (of which costs, by the 1887. The expenses of .such police for each half 
Local Government Act, 1888, s. 24, sab-s. 2 (j), year were provided for in advance by a rate 
the county council are to pay one-half) include levied on the borough, and the sum so raised 
the cost of police belonging to another force and was, together with the sums collected from the 
temporarily arlded to the ])orough force under other townships of the nnion in which the 
s. 25 of the Police Act, 1890. lief/, v. P As't borough was situate, paid to the county treasurer 
Hiding of YorliHiire Cotoitg Counoil^ 64 L. J., by the guardians of the union in obedience to a. 
M. C.*145 ; [1895] 1 Q. B. 805; 14 R. 391 ; 72 precept addressed to them by the county justices. 
L. T. 520; 4.3 W. ii. 386 ; 18 Cox, C. C. 141 ; 59 By the Municipal Corporations Act, 1835, the 
J. F. 340—0. A. watch committee were required to appoint police 

for the borough, and on the 30th June, 1887, 
Hamtenance of Main Soads.] — The main- they withdrew the county police and appointed 
tenauce of main roads throughout a county borough constables. At this date the county 
remains a general county purpose ” within the justices had in their hands a sum arising from a 
definition of s. 11, sub-s. 1, and s. 68 of the Local rate levied on the borough applicable for the 
Government Act, 1888, and chargeable on the future expenses of the police in the division in 
Exchequer Contribution Fund appropriated wbich the borough was situate, but there was no 
urulcr that act for “general county purposes,” ascertained sum applicable exclusively to the 
although the county council may by resolution police provided for the borough. In an action 
adopt the provisions of s. 20 of the Highways by the mayor and corporation (suing on behalf 
Act, 1878, and throw the expense of maintaining of all the ratepayers of the borough) and the 
main roads, on the hundreds. Meg. v. Dolby, guardians of the union against the council of 
61 L. J., Q. B, 826; ri892] 2 *Q. B. 736; the county, as .successors of the county jiistice.s, 
<57 L. T. 619. ~ 'to recover the amount overpaid' by the borough : 

— Held, first, that the plaintiffs were not entitled 

Eepayment to Urban Authority — Bor- to represent the ratepayers of the borough; 

rowed Money.] — A county council is bound to secondly, that the remedy against the defendants 
repay the whole burderrof the cost of main- (if any) was by mandamus ; thirdly, on the 
tainirig main roads to the urba]i authority under merits, that the money was not recoverable on 
s. 11 of the Local Government Act, 1888, but the ground of extortion colore officii, as it was 
the council have only to defray that burden in paid under a voluntary arrangement ; nor on 
the same way as the urban authority has done, the ground of a partial failure of consideration, 
and whether ‘it be defrayed out of ciirreiit rates, as the proportion overpaid was not properly 
or by meai,is of a loan, "if the urban authority ascertainable. Bootle-cmn-Linaave Corpomthm 
spread the cost o\'er two or three years, the v. Lancashire County Coipiell^ 60 L. J., Q. B. 
county council may do the same. Marlborough 323— G. A. 

Town Council x, County Council, 58 J. P. . . n . , , 

213 , Stipendiary District— Eating.] — A local act 

created a stipendiary justice’s district, under 
Bepayment of Proportionate Amount of Con- which act the quarter sessions of the county 
tributlon by Borough — Mandamus.] — The could levy rates on the district in the .same 
justices of a countv, as the local aiitboj'ity for maimer as was then authorised for making 
The county, neglected between tiie years 1869 county rates. There are now two county 
and 1878 to recoup to the plaintiffs, as the local boroughs under the Local Government Act, 1888, 
authority foi* a borough within the county, in the district : — Held, that the count}" council 
the proportionate amount contributed by the has the power to levy the rates on such part of 
borough to the expenses incurred by the local the stipendiary district as is not included within 
authority cif the county, in carrying out the either of the county boroughs, ^and that the 
pr{)visions of the Contaefious Diseases (Animals) liability^ of the county boroughs should be 
Actl869,whiclithey were bound to repay under redeemed by an adjustment under s. 32 of the 
s. 97 of that act. After the passing of the Local Local Government Act. Staff ordshire County 
Government Act, 1888, the plaintiffs sued the Council, Ex parte, 64 J. P. 72. 
de.fendants, as successors of the local authority v 

for the county, to recover the sums which should Expenses of Quarter and Petty Sessions, how 
have been recouped : — PI eld, that the only Payable.] — Lpon the true comstruction of the 
remedy against the justices would have been, by Local Government Act, 1888, a quarter sessions 
mandamus to them to pay the amounts claimed borough having in IbSl a population m 10,090 
out of moneys in their hands, or to levy a I’ate or upwwds, and not being a county borough, 
for the puriiosc ; and that, as the Local Govern- which at The time of ^the passing of the act was 
ment Act, 1888, vests in the county couiigU tiie exempt, in whole or in part, from, contnbutmg 
property of the justices for the county subject towards. , costs • incurred fot 'any purpose for 
to The same conditions and restrictions as if the which the,. quarter sessions of the ^county in 
act had not been passed, the defendants were ^%ich, it ^isisituhte were authorised to nicur co.sts, 
not liable in the action. Salford Corporation v. retuinsThe exemption, .except as to costs incuned 
' \,Lai!^:iksMre ^ County Council, 5S^L. J., Q. B, 570 ; for the purpose of any powders, duties, or liabilities 
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NMENT — Authorities. 

hci 0 El- 

of 1 2 Jur. (N.S.) 8i5.-5 ; i f’l-- 

Notice of Vacancies.]— Eour momb 

a local board imder the Fublic Health 
ai & 12 Viet. c. ti3). s. 13, hanii? gone o 

Sblelo Office, three at the 

iiiity office, and one hv resignation • 

with his term, four new members were elect td a 
d^c^on ’without 

notice of election nor in the itOtm* 1 
deliYcred to the electors, was any distii 
ina e between the rogubr vacancies an 
casu.al vacancy :-Hcia, that the elcctio 
invalid. V , -n' w’ r‘ % 

1 Q. B. D. 217 ; 31 L. 1. -114 , 2-1 W , b- oh 

Casual Vacancy— Computation of 
, time specified by i-.Oo ot *^®hedule I . 

i Health Act, 187.1, which l^ h’^idts that any 
■ vacancY on the board occurring hj Imlui 
> to elect,” shall bo filled up hjy the boaid 
i six weeks, is to be computed troni the i 
' which the retiring member goes out ot oft' 
: not from the day on which the eleetio 
s member to fill his place is hoW. lu /- ^ ■ 

1 .flK L. J.. M. C. 33 ; 18 Q. i>. D. 2(i9 , o. 


of the justices of the 
act to the county coun< 

felonies and offences, - , 

nrnsocution whereof are by law payable as m 
the case of a felony committed or supposed 

to have been committed in the borough, for j 

wffiich the parishes of the borough aie 
be assessed to and to contribute to the C( 
fund Such a borough, therefore, retains, 
the exceptions stated, the power and du 
SL by^a borough rate the expenses o 
borouffii quarter and petty sessions, and is pio 
tanto" xenipted from proportioimte 
to the expenses ot county sessions. Acirt 
C’ounc.H, & rc^l^o fO L. Jy.Q- 

1 A Tt * 64 L. T. 421 ; oo J. 1. 

In th^^ab of a borough having liherties, the 

exemption extends to the liberties. Ih. 

Quarter sessions boroughs having lu 1881 a 
noStfon of less than 10,000 are, on the 
conU-ary. not exempted from any county con- 
tribution and, a.s it could not have been the 
intention of the legislature to 
hornun-hs the double burden ot contTibutiiiB 
Iteh proportion of the county 
and also defraying their own borough sessions 

rint:,t^edltyof payingtheexpens^o« 

borough se-ssions is ti-ansfci-red to the couiuj 
council. 


2. DISTRICT Council, formerly ^ 

LOCAL Board. quorum of three : 

a. Election. not left. The tw 

to fill up the Yc^-tJ 

i. Qualification of Votof. stituted prescrib 

a A« Owupr ”1— At an election of members of of the act He 
I As Owe . J several persons were resignations rodi 

a local hoaid of hcaitii, seve^ nf the can- less than a quor 
nominated in ^ the nomina- the two i*cmainii 

didateswasnominaHx IbyM , vacancies, that 

tion ])aper was pgned bj M., ^hat the buildii 

Ji scribed and t 

r4>ect“of th^skme property as oumen ^ .fLlrlld, 4aT riif n 

thft ft OKler to hf^titlod'to Tote as owner, transaot it, and 
thf notice requii-ed must be sent before each were not duljelc 

election, and the nomination ^ f - f Ihtcrthat so 

was therefore had ; but that as the H a mpv e 

e 68 s 24, did not require any particulars ot weic - ; 

4aMcation,bat only the signatureof the person Uc«l Mouul_ 
n^iinating, “as owner” might be rejected as Ui. D. 3.i0 , .>3 
surplusage," and, he ^ 

the nomination was good. i«- 

L. J., Q. B.^5.5 ; L. R. 7 Q. B. 26 ; 2a L. 1 . 9.10 , 

20 ^V. Ih 2/0. Dhtrict Con 

ii, Xnniber of Mmiihers, Omission— B 

Vlpotiou of Sew Members— Proper Constitu- ' hoard is rciuir 
tinu 1 A local board of health, constituted the numbei of 
nd;r“4 Sr ftcouucil, consisted of nine members to bo 
nuu4ei-s (Se-third of the persons first elected R certain fmm 
to n-o out’of office on 31st March, ISo.'i. Before ot *® ^}!TZ 
th-ri day three of the pei-sons first elected owner ami . - 
' ■ .In^d to’be mLbers, by reasonof non-atten- election thej 

• dan(^e Thelocalboard, selected these .three to go 

ut If office ; and on .31st of 'Maixih, three new render the elo 
■' ■- ■ .V, Inly were elected :-Held„ under 1 1 & 12 the chairman 

0 elS 13. 18, that the^ hoard, cofisistftg ' h. 147 ^ 

:vvVy„:'' of the six members, first.ele<;t^,Md of Aethiec i|3, 12Ju.< 

• well wustitutncL ^ 

: , : , ; , ji. r;- 
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■Authorities, 

one of the persons so elected Held, 
election was void, but that the relator 
entitled to costs. S. (7., 7 B. & S. IBl. 


- — - Eight to Complain of.]— A relator, being 
a candidate, who complained of the illegality of 
the election on the above gn’ourid, having on 
former elections been himself elected on similar 
voting papers, is disqualiiled for applying for a 
quo Wrranto, after taking his chance of the 
election and being defeated. I7j. 


iv. llegnlation of E.s 2 )e}ises. 

Discretion of Board.]— By 11 k, 12 Yict c. 63, 
s. 30, the local board of health has a discretion 
as to what is a reasonable reraimei’ation for the 
person conducting the election of the board ; 
and the court cannot review their decision upon 
an affidavit that the sum allowed was not 
reasonable. Metcalfe^ Ex parfe^ 6 El. k Bl. 287 
2 Jur. (N.S.) 1245 ; 4 W. R. 490. 


Certificate — How given.] — An election of 
members of a local Vjoard of health, under 11 & 12 
Viet. c. 6)8, ss, 21, 27, conducted by the statutory 
assistants of the chairman during his absence, 
and which is certified by him solely upon their 
renort, is null and void. v. Jiarlthonse^ 7 

B^k S. 911 ; 80 L. J., Q. B. 7*; L. 11, 2 Q. B. 10 ; 
15 L, T. 240; 13W. R. 846. 


Irregularities. ^ 

Fabrication of Voting Papers. ]— At an election 
of a member of a local board of health,: the 
respondent was canvassing for one of the candi- 
dates. The wife of a voter, in the absence of ; her 
husband, promised his vote, and, not being able 
to write, placed a mark on his voting paper, 
which was;in the form prescribed by schedule 
A, of the Local Grovernmeiit Act, 1848, which 
requires that, in the case of a voter who cannot 
write, a witness shall attest the voter’s mark, 
and place the voter’s initials against the name of 
the persons for whom the voter intends to vote. 
The respondent, believing that the wife was 
authorised to fill up the voting paper, and that 
he was not acting contrary to the act, attested 
the mark made by her, describing it as the mark 
of the voter, and placed the voter’s initials 
against the name of the candidate. On an 
information under the Local Government Act, 
1858, s. 18, sub-s. 5, for fabricating a voting 
paper Held, that in the absence of an unlawful 
intention on the part of the respondent, he had 
not fabricated a voting paper, within the meaning 
of the act. Aherdare Local Board v. 

Casting up Votes.]— The duty of the chairman 44 L. J., M. C. 49 ; L. R. 10 Q. B. 162 ; 32 L. % 
in counting up the votes, under the Public Health 20 ; 23 W. R. 617. 

Act, 1848, s. 27, is ministerial, not judicial, and 

a quo warranto is the proper mode of trying the Falsely assuming to act on behalf of 

question whether he ha.s made an erroneous caicu- Voter.] — The respondent, a candidate at an 
lation or not. Beg. v. Colli ns^ 23 W. II, 325. election for members of a local board of health, 

called at the house of a voter to wdiom a voting 

Employment of Assessors.] — At the elec- paper had been sent, and asked iier how she 

tioii of members of a local board, under 11 &: 12 intended to vote, and to hand him the voting 
Yict. c. 68, the chairman or a (inly a}T[)ointed paper, which she did. He then inquired if she 
deputy, must attend at the office of the board knew how to till it up, and she replied in the 
the <iay after the election, as returning officer, and affirmative. The respondent thereupon, without 
perform in person the duties, which are judicial, any authority, express or implied from the voter, 
of examining the votes, &c., as required by wrote in pencil the initial of the voter against 
s. 27 ; and if assessors, appointed under s. 21, his own name. The voter objected to his doing 
make the examination in the chairman’s absence, so. The respondent left the voting paper with 
and he sign the returns, &c., on tlieir report only the voter, with her initials so written by him 
and not on personal inspection, the election against his own name, but with no other mark 
is void. Beg. v. Baohhonse, 86 L. J,, Q. B. 7; upon it. The voter subsequently struck out the 
L. E, 2 Q. I.L 16 ; 15 L. T. 240 ; 13 W. R. 846. initials so written by the respondent, and placed 
The chairman of a local board of health in a her initials against the names of three other 
non-corj.)orate district being absent during an candidates, and signed her own name to the 
annual election of members, and being by reason voting paper. It was found that the respondent 
of defect in his eyesight unable by personal so pencilled the initials of the voter with the 
examination to ascertain the valklity of the intent of indicating on her behalf that she 
votes, or to cast them up, conducted the election intended to vote for him, and of inducing ami 
by two persons appoijxted by the local board procuring her to vote for him. The respondent 
before the election to assist and attend upon was successful at the poll. A petition was 
him for that purpose, and ascertained the validity lodged against his return, on the ground of 
of the votes by their examination, coixducted in illegal practices, inter^ alia, of fabricating in 
pursuance of his directions, .and nothing occurred- whole. or.’ in part 'a' voting paper,' and of falsely 
in the examination which had not been px'ovided assuming to; act in. the- name or on behalf of a 
' for by his three tions, or which required his pre- voter : — Held, that the act of the respondent did 
' sence. On a quo warranto information against' not amount' to a fabrication, in whole or in p^rt 

■' VOL. IX, ■ ■■ ;; _ .V,’ J \ ^ 
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, .or to Msely-~mg to 1 

behalf of the .oter within v. f 59 J. k «U. 

69 of sohed. II., part 1, of L. i. /Jb, 40 
LCt, 1875. doughy. Murdoeh, 

^R. 836: 51 J. 4:71. l 3 . Members, 

f Penalty— Party Aggrieved.^ i, QiuiUjicauon, 

ir a member of a local board, ]3Y Contract— Penalty for Acting.} 

he only candidates r M. was 

ted, he having obtained ninety- 55 y it is declared that any rneral; 

eighty -nine. V., without the ^ * local board who in any inanuer is concern 
ttomey-general, preferreeV an ...in or contract entered into by su 

• the Public Health Act, 18 / », m any b g member, and 1 

Piinst W., charging Se ’as‘such shall thereupon become vacant 

rt the voting paper f D- ^ and r To'imposes a penalty of .50Z. on " any pers 

5 three votes at the election , ^d i- to 1 i to act as meral 

smissed it on the ground that or being disabled fr. 

party aggrieved” * feting by nvVovk^^^ 

ct, 1875, s. 2.53, and therefoie acting oj. and Cotton, L.. 

of the attomey-genei-al was ^mbti . - that a member 

fr^;DSTS 
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lEeaniiig of tlie act, and was tlicrefore disqualified; the ofifice of commissioner under the Cheltenham 
and that, having acted as a member of such board Improvement Act ; that the plairitiS could have 
since becoming so disqualified, he had incurred been elected, but that the majority of votes was 
the penalty imposed by the act. v. in favour of the defendant, who was thereupon 

1Viho7i, 58 L. J., Q. 13. 443 : 22 Q. B. D. 744 ; 37 elected, and acted as such commissioner without 
W. B. 522 ; 53 3. P. 644 — C. A. being duly qualified ; whereby the plaintiff was 

aggrieved as a ratepayer, voter, and resident 

Lease to Member.] — ^A person is not dis- within the borough, and also as such candidate. 

qualitied for membership of a local board, under The Cheltenham Act incorporates s. 15 of the 
the 64th clause of the second schedule to the Commissioners Clauses Act, 10 & 11 Viet. c. 16, 
Public Health Act, 1S75, by reason of a lease by which enacts, that every person who shall act as 
the board to him of a sewage farm coiitainirig a commissioner without being duly qualified 
covenants on the part of the board to supply, and shall he liable to a penalty of 50Z., and such 
•on his part to use on the premises the sewage of penalty may be recovered by any person. The 
the distinct, v. Gaaliarth, 49 L. J., Q. B. Cheltenham Act also incorporates s. 133 of the 

509 ; 5 Q. B. I). 321 : 42 L. T, 6)88 ; 28 W. B. 11 & 12 Viet. c. 63, which enacts that no pro- 
596 ; 44 J. P. 507. ceedings for the recovery of any penalty under 

that act shall be taken ‘‘ by any person other 
Eecovery of Penalty by Party aggrieved.] — than by a party grieved, or the local board of 
By the Public Health Act, 1875, s. 253, proceed- health in whose district the offence is corn- 
iiigs for the recovery of a penalty under that act mitted without the consent of the attorney- 
, shall not be “ taken by any person other than by general ; and if the application of the penalty be 
,a party aggrieved,” or by a local authority, with- not otherwise provided for, one-half thereof shall 
•out the consent of the attorney -general ; and by go to the informer, and the remainder to the 
sched. II. r. 7U, a penalty of 50L is imposed upon local board of health.” The cause was tried and 
any person acting as member of a local board a verdict found for the plaintiff : — Held, first, 
without qualification. The defendant, who was that the plaintiff was not a party aggrieved by 
acting as chairman of a local board after dis- the defendant acting as such commissioner, 
qualification, made a complaint to the members HolUs v. Manhall^ 2 H. &; 755 ; 27 L. J., Ex. 

thereof as to certain conduct of the plaintiff, who 235 ; 6 W. B. 365. 
was clerk to the board ; the plaintiff, fearing that 

lie might be dismissed from his office, resigned it, Consent of Attorney-General.] — Held, 

and sued the defendant to recover a penalty of secondly, that the declaration was not authorised 
5()Z. for acting without qualification : — Held, that by s. 15 of the Commissioners Clauses Act, and 
the plaintiff was not “ a party aggrieved,” within under 11 & 12 Viet. c. 63, s. 133, it was bad 
the meaning of the Public Health Act, 1875, in arrest of judgment, inasmuch as (the plain- 
's. 253, and that he could not sue for the penalty tiff not being a party aggrieved) it ought to 
without the consent of the attorney-general, have alleged the consent of the attorney-general. 
Boehfort v. Atherley, 1 Ex. H. 511. S. 61, iiom. Ih. 

.Smith v. Fleldhovsa, 35 L. T. 602. Held, thirdly, that although the want of the 

At an election for a member of a local board, consent of the attorney-general was an objec- 
V. and M. were tlie only candidates ; M. was tion which might be taken by plea or demurrer, 
declared to be elected, he having obtained ninety- it was also a ground for staying the proceedings 
-four votes and V. eighty-nine. V., without the after trial. I h. 

consent of the attorney-general, preferred an By the Public Health Act, 1875, s. 253, pro- 
information under the Public Healtli Act, 1875, ceedings for the recovery of a penalty under that 
sched. 11. r. 69, against W., chargiiig him with act shall not, ‘‘ except as in this act is expressly 
fabricating in part the voting paper of D., a provided,” be taken by any person other than 
person entitled to three votes at the election ; a party aggrieved, or a local authority, without 
but the justices dismisse<l it on the ground that the consent of the attoraey -general ; by r, 70 of 

V. was not a “party aggrieved” within the sched. II. (which by s. 317 is to be read as part 

Public Health Act, 1875, s'‘253, and therefore that of the act) a penalty is imposed upon any person 
the consent of the attorney-general was requisite : acting as a member of a local board without 
-—Held, that the dismissal of the information was qualification, such penalty being by the same 
wrong, for V. was a party aggrieved within the rule made recoverable by any person : — Held, 
meaning of th;it statute. Yertlin y. IFmy, 46 that the provision of r. 70 that the penalty might 
L, J.. M. C. 170 ; 2 Q. B. D. GOS ; 35 L. T. 942 ; be recovered by any person was an “express 

25 W.B. 274. provision” of the act, within the meaning of 

B. was an inhabitant and ratepayer of Mar- s. 253, and that consequently in actions for 
gate, and entitled to vote for members of the penalties under that rule the consent of the 
local board of health, and was in the habit of attorney - general was noji necessary. Fletcher 
using the Margate pier. The defendant was v. Hudson., 49 L. J., Ex. 793 ; 5 Ex. D. 287 ; 43 

one of the company of proprietors of that pier, L. T. 404 ; 45 J. P. 5 — 0. A. 

established under a local act, and had been ^ ^ ^ ^ 

•elected a member of the local board of health, Omission of Kame from Eate-book.] E. and 
and as such voted on a question in which the B. were candidates for a place in a local board, 
■company was interested : — Held, that B. was The nomination was on. March 25, and the 
not a pai'ty aggrieved within s. 133 of 11 & 12 votes for B. were o7 and for B. 52.^ The return- 
ed ct, c. 63, and could not sue the defendant ing officer decided that B. was disqualified,' as 
for a penalty under s. 19, if anjq incurred by his name was omitted fmm the rate-book, and 
his voting. Bmice 14 0. B. 1 ; 23 his son* in-law was rated instead of lihn ; Held, 

, L. J., C.\P. 5:2 G. L. B. 95; 18 Jur. 333; 2 that the officer was justified in disqualifying B., 

W. B. 73. * ^ or at -least E. had led to the mistake, and the 

A declaration, in a qui tarn action, stated that rule for quo^ warranto against E, was uischarged, 

’ the plaintiff and defendant were candidates for MUs., 44 J. P. 748* 
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. CompoBitiou. witli ...Oreditors- , , , , 

casual Vacancy.] — A camUdatc for election as 
niemher for a local board (-)f health had assigneil 
all his property by deed to a trustee tor the 
benefit of those of his creditors who shoiud sign 
the deed, no^sinn being mentioned in it as a 
composition to be })aid on the debts theiciii 
scheduled as due to them, aiul the crc< liters sign- 
iin^ the deed thereby discharged him from all 
debts due to them by him Held, that he wis 
not disqualified under ^ ict* 

sched. 13, r. 5, which provides that a person 
‘^wlio has entered into any composition with 
his cretlitoTs,” shall he ineligible “ so long as, 
any proceedings in relation to such composition 
are pending,” ' even though at the time of his 
election some of his creditors ha<l signed the 
deed while others did not sign it till after the 
election, for that the deed was not a composition 
with creditors. Beg. v. ConhnL ob b. J,, M. O. 
38 ; 18 Q. B. 1). 269 ; 51 J. B. 500. 

Kou-atteudauce— Improper Constitution of 
Board — Enforcement of Bate.] — The court will 
grant a mandamus to compel a justice- to grant 
a warrant for payment of a rate made by a 
local board when payment thereof is refused on 
the oTOund that the board is not properly con- 
stituted, that being a matter to be determmed 
in another way. B.eg. v. Berlygmire e/«/., 4 

W. E. 118. ^ ■ 

Semble, that the board may select as retiring 
members those who at the time of election 
named in the order in council hare by non- 


ii. Personal LtahiUty. 

Eor Expenses of Witness.] — In an action 
against four members of a local board of health, 
for the plaintilf ’s expenses as a witness before ii 
paiTiamciitfiry committee in opposition to a ga^ 
bill Held, that they were not liable personally 
as It appeared that the instructions to^ the plain* 
tiff had been given, and the opposition to the 
bill had been entirely carried on, by the loca 
board. Bailey v. Cuelson^ 7 W. E. 16. 
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corporation should personall}' pay the costs of .and 
occasioned by the writ of certioran, the issuing 
thereof, and consequent thereon :—iieLcl, that 
the members -of the corporation who voted in 
fa,vour of the resolutions for carrying on the 
legal proceedings were personally Bacie fur tne 
costs iceasioned thereby. 

TaUe, 58 L. J., M. 0.164 ; 28 Q. B. i). 488 : bl 
L, T. 258 ; 54 J. B. 184. 

Act done under the ProviBious of the Public 
Health Act— Notice of Action.] — The effect of the 
Public Health xVet, 187.5, which makes improve- 
ment commissioners under local acts urban sani- 
tary authorities, is to reconstitute them as Ile^v 
bodies under the act, vesting in them as such neyf 
bodies the powers given by the local acts as ueil 
as those given hy‘Bhe ITiblic Bfealth Act ; ami 
such commissioners, in subsetiuently doing an}- 
act in the exercise of the powers originally con- 
fen-ed by their local acts arc acting under the 
Public Health Act, 1875, ami consequently are 
entitled in respect of such act to any protection 
or privileges given by that act to ineinbcjs of 
local authorities acting under its provision, s. 
Lea V. Llacey, 56 L. J., Q. B, o?>b *,19 Q- ly i. 
852 ; 58 L. T. 82 ; 85 W. E. 721 ; 51 A. 1. o)b— 
C. A. 

A person who is in fact disqiialifietlfroiii being 
a member of a local authority but who acts in 
the bona fide belief that he is a membe.r, is 
entitled to notice of action under s. 264 of the 
Public Health Act,i 1875, And see neaL 

case. ■ ■ ■ ■ . . .. . . ■ 

Hou-delivery of Bate - book — Commitmeut-— 
Limit ation.] — The commitment by two justices 
under 11 & 12 Yict. c. 68, s. .89, of a membo! of 
the town council and local board of a borough 
for non-delivery of a rate-book in his possession 
by virtue of his office as overseer and collector or 
the borough rates, is a civil and not a criminal 
proceeding, being in the nature of a distraint. 
The offence of non-delivery consist.s in con- 
tinuing to retain the subject of the distrainU 
The limitation of six months by s. 11 of Jervis's 
Act hi & 12 Viet. c. 48') will therefore not apply. 
Semble, per Lush, J., that such limitation will 
only apply where the object of the proceeding is 
}mi*iishment, and not merely coercion. Mayer x, 
ILarding, 17 L. T. 140. 

iii. Per.wnal Interest. 

Effect of.]— The presence at a meeting of a 
local board of a member having a personal 
interest in the matter before the board, and his 
taking part in the iirocecdings of the board 
thereon, do not vitiate such })roceC(lings, Aher~ 
deen By. x.jnalMe (I Macq. H. L. 461), discussed 
and distinguished. Murray v. Bpsom Bteal 
Board. 66 Xj. J., IJh. 197 ; [1897] 1 Ch, 85 ; l-.y 
L. T. 579 ; 45 Vh E. 185 : 61 J. P. 71. 

Although the presence of a person having a 
peciiniary interest at a meeting of a pulilic boily 
vitiates its proceedings where it is acting judi- 
cially, a local body acting in the capacity of sur- 
veyors of highwaj's and performing the duties, 
imposed upon it by the Local Government Act, 
1894, s. 26, siib-s. i, in reference to an obstruc- 
tion to a public right of way, is not acting- 
judiciail^q but is in the same position as a 
private iiidividuai protecting his o-wn property.. 
ji. .... - ' . *, , ,• 
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c. General Powers , and , Duties* „ 
OwnersMp of Property.] — The words “council 
of such bo 2 :ough” in s. 310 of the Public Health 
Act, 1875, mean the mayor, aldermen, and bur- 
gesses acting by the council. The effect of the 
section, therefore, is that, when the district of a 
local ))oard is incorporated as a bf)]-ough, all 
the ])roperty of the Ijoard (including property 
aequii’ccl by them by purchase after the passing 
of the act) vests at once in the corporation, with- 
out tlie necessity of any conveyance or transfer. 
In such a case the Bank of England are bound, 
on the request of the corporafion, to register in 
their corporate name government stock previously 
standing in the books of the bank in the name of 
the local board, without requiring any transfer 
to be executed. Jh^de Corporation v. Bank of 
England, 51 L. J., Ch. 747 : 21 Ch. D. 176; 46 
lu T. 910 ; 30 W. R. 790. 
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Land Acquired for Defnite Purpose — Interim 
ITser.] — Land acquired by a local authority 
under the Public Health Act, 1875, for a defi- 
nite purpose may, in the interval before it is 
required for such purpose, he used in any lawful 
maimer which does not substantially interfere 
with its immediate use when so needed for the 
purpose for which it was acquired ; it is not 
necessary that during such interval the land 
should be kept in. the same state in which it was 
when acquired. Att.-Gon.v. Teddington Urban 
Cimneil. 67 L. J.. Ch. 23 ; [1898] 1 Ch. 66 ; 77 
L. T. 426 : 46 W. R. 88 ; 61 J. P. 825. 
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Delegation of Powers — To Committees.] — 
Where a board constituted by an act of parlia- 
ment is authorised by it to delegate any of its 
powers to a committee, the powers so conferred 
upon the committee must be exercised by them 
acting in concert ; and it is not competent to the 
committee to apportion amongst themselves the 
duties so <lelegated to them ; and one of them 
acting alone, })ursuant to such apportionment, 
cannot justify his acts under the act of parlia- 
ment. Cooh V. M"ard, 2 C. P. D. 255 ; 36 L. T. 
893 ; 25 W. R. 593— C. A. Aflirming 46 L. J., 
0. P. 554. 
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not apply to the dismissal of the clerk to &e to “eir ticasrncx. 
board ^ for a resolution to efleot this was^not m pa>te, 
the nature of a rescission of that by which he 
had been appointed, but was a new rewlution in 
itself. Riohards, AV yiai'fe, « L.f, Q. B. 4 J8 , 

3 Q. B. D. 368 ; 38 L. T. 684 ; 26 . K b9o. 

Bucii clerk, therefore, holding has office 
the Public Health Acts, “ at the pleasure c. -c 
hoard,” conld not obtain a quo warranto because 
of his dismissal by the resolution of a meeting 
consisting of fewer members than were present 

when he was appointed, lb. 

Employment of Solicitor-Stopping up 

Highways.! — The U. land company being an™® J 
desfrous of diverting certain public footways on 1 ^ 
thoir estate in the parish ot P., requested the 1. 
local board of health to assent to such diversion, 
and to take the necessary steps to have the s.w ^ g- 
footways closed. The T. local hoard assented, 
and instructed their solicitors to take the neces- 

sary steps, and this having been done, paid their 
bill of costs, and recovered the amount siimmai ilj ^ 

as “ expenses ” within the meaning ot s. &4 ot the 

nf Held on a case stated, that the aiunci 

words of' s! iu of the Public Health Act, 1875 ^ 

“ mav be done by or to the surveyor of the urban 
authority or by or to such other person as they 
may appoint,” did not empower the local hoaid > • ^ 

to employ a solicitor to do the ministerial acts A, 

in question, and that therefore the solicitor S' 
charges were not “ expenses ” payable hy the lam 
comnany iinders. 84 of the act of 183o. . 149, wl 


-A lopal board , 
a petition as a 

be presented in 
leys may be paid, 

‘Jly Locfd IloarA^ 

•te, 22L. J., Ch. 419 ; 17 Jiir. 107 ; 1 W. B. 159. 

Bural Authority-Lighting Bistrict-Order of 
local Government Board.]— The looa. .govern- 
ment board having made an order under 
of the Public Health Act, 

"f the 1 provisions of the first paragraph ots. Ip U <-"PCp- 
^ *“ * iiig the powers of urban authorities tor lighting 
their diL-icts) should be in force withm 
certain contributory districts ot a riirai baintary 
authority, and that the ruial y 

invested with the powers, &o., ot pe upmi 
I authorities “ under those proYision^ . ^ ^ 

authority issued their precept under s. 

payment of the lighting expenses A 
company who had property in one ot ®om 
fT.iUnfnvA’- districts claimed to be assessed at one- 
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boroughs and places under the jurisdiction of a settling its boundaries for the purposes of that 
board” of competent commissioners, and in all act, and subsequently adopted the act within tho 
other places haying a known or defined boundary, district. Afterwards the parish adopted the act. 
by a resolution of the ownei’s and ratepayers, The court refused a mandamus to the secretary 
subj ect to appeal to the local goyernment board:— of state to publish the notice of the adoption of 
Held, that interpreting tlie words “ place having the act by the district, under s. 19, holding that 
a known or defined boundary ” in the statute, the s. 14 applied to places the hoimdaries of which 
wor<l “ place ” is to be received with the widest were settled by an order of the secretary of state,, 
possible signiti cation, and is not restricted to the and therefore that the district could not adopt 
accustomed legal divisions of the country, such the act unless the parish had refused to do so. 
as manors, hamlets, townships, or parishes, and Matlocli Bath District^ In re, 2 Ik A B. inB ; 31 
may, theref(U*e, consist of portions of different L. J., Q. B. 177 ; 6 L, T. 243 ; 10 W. K. 537. 
townships or parishes, and a place so composed 

has a “known or defined houndary,” which has Appeal to Home Secretary — Hnality.] — 

a physical, visible, and notorious boundar}^, so The rate})ayers of a district petitioned the secrc- 
that there can be no mistake as to its limits. Reg. tary of state to settle the boundaries with a view 
y. Local Government Board, Taylor, Ex parie, to the adoption of the act. An order was made 
42 L. J., Q. B. 131 ; L. R. 8 Q. B. 227 ; 21 W. R. setting out the boundaries, and a resolution was. 
445. duly carried for the adoption of the act. An 

Therefore, where the township of Grasmere appeal was presented to the secretary of state by 
contained certain small detached portions of the a ratepayer, on the ground that the boundaries, 
neighbouring townships of Rydal and Lough vigg, as set out, comprised land not included within 
wholly surrounded by portions of the township the limits from which the petition proceeded, 
of Grasmere, and included within the boundary After inquiry into the circumstances, the secre- 
of that township, the district so composed ^was tary of state dismissed the petition, and ordered 
held to be a place having a known or defined that the act should, after the expiration of one 
boundary within the statute, and an order of the month from the date of the order, have the force 
local government board made under s. 17 of that of law within the district : — Held, that the court 
act, and 34 & 35 Viet. c. 70, s. 2, for the adoption would not, after all this had been done, issue a 
of the first-mentioned act by such district, was certiorari to bring up the oi’der for settling the ’ 
valid. Ih. boundaries of the district. Todnwrden District, 

In re, 30 L. J., Q. B. 305 ; 4 L. T. 509. 8. 0., 

Part of Parish outside a Borough.] — nom. Smith, Ex parte, 1 B. & S. 412. 

When a borough is not co-extensive with a 

parish, the portion of the parish without the How Decided. 

borough is not a place having a known or denned 

boundary within 21 & 22 Viet, c, 98, s. 13. Beg. Meeting of Ratepayers— Declaration of Chair* 
y. Hard u, 9 B. & S. 926 ; 38 L. J., Q. B. 9 ; L. R. man.] — ^When a meeting of ratepaj^ers and owners 
4*Q. B. 117 *, 19 L. T. 352 ; 17 ^V. R. 173. of a place having a known and defined boundary 

is called for the purpose of adopting the pi'ovisions 

District for Spiritual Purposes.] — A dis- of the act, the chairman is the person to take the 

trict for sinritual purposes, formed imdcr 6 & 7 sense of such meeting, unless a poll is demanded. 
Viet. c. 37. s, 9. is entitled, bv resolution of its But if a poll is demanded, the functions of the 
owners and ratepayers (without reference to the chairman will thereupon cease, and such poll 
proceedings of tiiwnships out of which it is should be taken, and all things connected there- 
formed), to adopt the I.ocal Government Act, with carried out by the summoning officer. Little- 
1858. as'being a place with a “ known or definite horoiigh Local Board, Ex parte, 22 L. T, 437. 
boundary” according to the provisions of the , ^ ^ i r,., oi t «<> 

act Ileq. V. Korthowram and Clayton, 7 B. *& B. Appeal to Home Secretary.] Hie 21 &; 22 

110 ■ 35 L. J., Q. B. 90. Viet. c. 98, s. 18, empowers any ratepayer who 

' • V • • • disputes the validity of a vote for the adoption of 

Seashore Boundary.]— Bv 18 & 10 Viet, c, 121, the act, to appeal to a secretary of state, who 
s. 6, extra-parochial places; having a population may, after inquiry, issue such order tbexeon as he 
of less than 200 persons, shall, for the purpose of may deem requisite to deteTinino the qiiestioiis 
the act. be attached to and' form part of the aidsing on siicii appeal and as to 
adiacent place, having the largest common invalidity of such vote. By s. 81, all 
boundary with the extra-parochial place; and made by a secretary ot state m pursuance of the 
notice of vestry meetings for the election of a act shall be binding and conclusive, in respect ot 
local authority, under and for the purposes of the matters to which they refei . Held, that 
the act, shall bo given in such extra-parochial an order issued by the secretary ot state upon 
places, and the householders within such places an appeal to him by 
Lv attend such vestry meetings and vote on determined the validity Z bv 

sucii elections :-Held, that, where the seashore 

forra.s the boundary of -a parish, the portion of s. 81, although it was doubtful, on the face of the 

the shore below the high-water mark of meilram order, whether hiS' ratio deoidondi was good, 
tides is an extra-pawchial place within this ^nd therefore the court rrfused to issue a 
eTiactment Dea T. Gee. 1 EL & EL 1068 ; 28 mus to the summoning officer of the distiiot m 
T 'r n B ‘xl- ■> Tiir ('S' s') 1348 • 7 "W. E, which the vote had been taken, to summon a 
L J., Q. B. 2Jh, o Jur. t^e ratepayer, and ascertain hy a 

poll whether the act should be adopted. ^Bird, 
Af bv Home Secretary,] Ex parte, 1 ,El & KL 931 ; 28 L. 3., Q. B. 223 ; 
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consisting of n township and three hamiets, tiie 
general 'board of health sent an inspector to 
inquire into and report, under 11 & 12 Vict. 
c. 63, s. 9, as to the application of the act to the 
parish. The inspector' inquired as to the parish, 
and recommended the application of the a^' to 
the township ; and public notice to that enect 
was appended'to the report. The general board 
reported that the act should he applied to the 
parish, within its existing boundaries ; and, 
an order in council thereon, the act was ordered 
to be applied to and ])iit in force within the 
entire parish Held, that the^ order valicl. 

Bavher v. 1 H. & N, 578 ; 2(> L, J., Ex. 

186 ; 5 W. E. 366, 


4. Htakdikci Joint Committee. 

Buildings for auarter and Petty Sessions— 

Police Stations— Maintenance.]— As between 
the county council on the one hano, and tiie 
standing joint committee of quarter sessions mnl 
countv council on the other, the latter bjd} has 
exclusive control of buildings and premises, 
within the purview of s. 80, siib-s. 3, ol: the Local 
Government Act, 1888, for the accommodation 
of quarter sessions or justices out ot session, oi 
for the use of the police or clerks to justices. 
All questions as to the maintenanee, repair, 
alterations, or improvement of such buildings 
and iircrnises are to be determined l\v the staini- 
ing joint committee. The county council has no 
■ power to place its veto upon the requirements of 
the standing joint committee made under s. 8U. 
It is the duly of the county coiincil to raise and 
pav such sums as the standing joint committee 
shall in their discretion deem it necessary to 
expend in and about such buildings and premises. 
Somerset County Comieih Ex parte, oh L. J., 
Q. B. 513 ; 61 L. T. 512 : 54 J. P. 182, 

Constitution of Police Districts.] — The powers 
conferred upon the justices in quarter sessions by 
ss. 3 and 27 of the Police Act, 1840, wnth respect 
to the determination of police districts,^ are 
vested by the Local Government Act, 1888, in 
the standing jeent committee of the quarter 
sessions and county council. Leiccsfer^iuy 
County Counnl, Ex parte, 60 L. f;’ qla*' 
riSlUl 1 Q. B. 53 ; 64 L. T. 2o ; 39 . E. loO ; 

17 Col C. C. 205 ; 55 J. P. 87. 


the duty of the revising barrister or ot tne 
town-clerk of the borough under the provisions 
of the Registration Act, 1843, to allocate the 
freemen to particular parish lists fomied^uiidei 
that or subsequent acts. Hart v. Beard, 65 L. J., 

Q. B. 157 ; [1896] 1 Q. B. 54 ; 73 L. T. 535 ; 44 
W. R. 154 ; 1 Smith, 9. 

Married Woman— Ownership Qualifica- 

— A married w’oman is not entitled, by 
r-cason of ownership of property within a parish, 
to have her name put upon the list of parochial 
electors. J)rax F/oohs, f.. J.j Q* B* 270; 

[18961 1 Q. B. 238 ; 74 L. T. 43 ; 44 W. E. 393 ; 

1 Smith. 40 : 60 J. P. 214—0. A. Statute.]— 59 Viet. c. 9, u the Boeai, wrern- 

ment (^J)ctermimtUm of Blffevenves) Ad, 1896 . 

Disqualification of Candidate— Partnership’s ^ 

Arransrement with Creditors.] — A person who Arbitration of Local Government Board 
witbiif five vears before an election of parish Maintenance of Main Road— Dispute between 
councillors has been a member of a firm which County Council and Urban Authority— Contnbu« 
has executed aiKi registered under the Deeds of tion.]— Where differences under the _ Local 
Arrangement Act, 1887, a deed of arrangement Government Act, 1888, are to be determined by 
•for the benefit of its creditors, is disqualified for the arbitration of the local govenimenr board, 
election to the office of parish councillor. Ward> the mode of determining them is provided by s. 63, 

VlMd m L P. 632. and not by s. 87, which is confined to cases of 

’ dificrence determinable by the local government 

IrreguIarDemandof Poll— Defeat of Candidate hoard otherwise than by arbitration. Where 
elected at Meeting— Mode of questioning Result.] differences are to be <Letermnied by arbitration 
—The mode of questioning the vaUdity of a of the local government hoarti, the board 
narish council election is by petition under the are arbitrators wdthin the meaning of the 
provisions of the Municipal Corporations Act, Arbitration. Act, 1889, and a special case may be 
1882, incorporated in the Local Government Act, ordered to be stated under s. 19 ot liiat act. 

1894 * or by an application to the county council Ke.nt County CounoH and Sandy ate-^Eocal 
under s. 48, sub-s. 5, and s. 80 of the Local Hi re, U L. J., Q. B. 502j 

<lovenmient Act, 1894.' A mandamus will not 15 R. 452; 72 L. I. /2o: -*3 W. K. 6Ui , 

be granted, at the instance of a candidate j. p. 4.56. 

elected at a parish meeting, and whose return between District Councils.] 

chaiimian to compel him to convene a meeting, councils, a provision m the order 

ieiand for the poll 4as wrongly pade. ,, oouncy ^ Se 

;per Wright, 
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by tlic order or scheme itself . | that sum. v. Btfiiker, ^>0 L. L, Q. ; 

{.bu/wil raid Jli/tholffiroyd Urban 7 Q. B. D. 529 ; M L. T. 703 ; 29 E. i>97 : 4i> 
■dL.T.318. J. I>. 616--C. A. 

Scarlet fever having broken out, ^ an iirtjan 
sanitary authority appointed a committee under 
EACTS BY AND WITH s. 200 of the Public Health Act, 1875. A medical 
AUTHORITIES, man agreed verbally with the committee on 

behalf of the urban sanitary authority, to attend 
the patients at the rate of 5, sc ‘Sd, per cent, per 
day, and attended until the amount due was 
locaf boai-irof "ii^aith | nearly 1001. Held (affirming the judgraeut of 

Stephen, J.), that the comniittee-men were not 
liable to pay the medical man. But held 
of that act. I (reversing the judgment of Stephen, J.), that, 

2 although more than 50Z. became due, it was not 
a contract “whereof the value or amount 
contracts exceeds nOZ.” within the meaning of the Public 
Health Act. 1875, s. 174, because, at the time of 
entering into it, the parties had not ascertained 
that it would exceed 50Z., and that the mhan 
sanitary authority were liable to the inedical 
man. Runt v. WimMedon Local Board (4 
G. P- D. 48) distinguished. Ib. 

- — Executed and Executory Contract 
The 174th section of the Public Health Act, 
1875, which imperatively requires That every 
contract made by an urban authority, whereof 
amount shall the value or amount exceeds 50Z., must Be in 
and sealed with writing and sealed with the common seal ot such 
lekh that a con- authority, applies not only to an. executory mm 
:i this condition also to an executed contract, although made by 
irecd. Frend v. an agent duly appointed under seal, ihe deten^ 
L J C P 314 ‘ dants, being an urban sanitary authority, by 

■ ‘ ’ contract under seal duly employed P. to construct. 

waterworks. One of the terms of such contract 
174 of 38 & 39 was, that if P. should make default the defeii- 
le by ail urban dants’ engineer might employ persons to mush 
amount exceeds it, and charge P. with the e.xpense. 1 . 

:d with the com- default, and the defendants engmeei, who^lnra 
The defendants, been appointed under soap ^ -S 

dil-ected their writing employed the plaintiffs not only to nnish 
to prepare plans P.’s contract, but to execute «rtanr adchtro^ 
)reparea bv the works not specified therein. Hie plamtife 
adyertised for executed such works, and ^ 

s in accordance the benefit of them. The defendants, _actmg 
e sent in, it was throughout as an urban samtaiy authoii^^ 

! were upon too approved the contract of their engineer with_tte 

ided offices were plaintiffs, but none of the provisions of the 174* 
..-■v 3 — fiifx PnV^bf*. Health Act, 187'->v weie 


1. Validity. 

General Principle.] — A municipal corporation 

which is constituted a 1,...„A ' d A h A’ 

under 11 & 12 Vict. c. 53, may be sued on a con* 
tract entered into by them under their common 
seal, according to the provisions 
\oiccll y. Worcester Corporation, 9 Ex. 457 ; 

C. L. R. 981 ; 23 L. J,, Ex. 139 ; 18 Jur. 64. 

A local board of health is liable on 
entered into I)y them, though the provisoes in 
s. 85 have not been complied with, those provisoes 
being only directory and not conditions pre- 
cedent to the right to contract wnth third parties. 
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Alterations.] — Where an urban authority 

enters into a contract in writing sealed with the 
connnon seal of such authority, pursuant to 
ss. 17H and 174 of the Public Health Act, 1875, 
with a contractor for the construction by him, 
e.g, of .sewerage worlcs, and the contract con- 
tains the usual power for the engineer, who has 
the conti’ol and superyision of the worlcs, to 
yary, filter, enlarge or diminish any of them, all 
yariatioDs and alterations coming within the 
terms of the power conferred on the engineer 
can be validly made without being under the 
common seal of the urban authority. An agree- 
ment between an urban authority and a contractor 
employed to construct works for them, as a 
compromise and in full settlement of all claims 
by him against the urban authority, is not a 
contract wdthin s. 178 of the Public Health Act, i 
1875, necessary for carrying that act into i 
execution, so as to require to be sealed with the j 
common seal of the urban authority under s, 174 ; ' 
and therefore such agreement, though not under 
seal, is capable of being enforced against the 
urban authority. Willuims y. Barmouth Urhan 
Council, 77 L, T. 888— C. A. 

Petition is not a Beed.] — A petition was 

presented by the plaintiffs and defendants to the 
Local Government Board, stating an agreement 
w^horeby the plaintiffs w'ere to transfer to the 
defendants certain land forming part of the 
plaintiffs’ district, on condition that the defen- 
dants slioiild adopt a certain road and dedicate 
it as a public bigliway. The agreement referred 
to was not under seal, but the petition was sealed 
with the common seals of the plaintiffs and defen- 
dants. The cost of completing the road was 
estimated at over 50Z. On action for specific 
performance of the agreement: — Held, that 
under s. 174 of the Public Health Act the agree- 
ment must be under seal, and that the jietition, 
though under seal, was not a deed, and therefore 
was not a contraet under seal within the section : 
— Held, further, that if the deed w'ere valid, the 
local authority bad no power to enter into an 
agreement for the dedication of a road or street 
as a highway. Tunl'irUlge Wells Improrement 
Commissioners v. Southhorofa/h Local Board, 50 
L. T. 172. 

Confirmation under Seal before Comple- 
tion.]— It is competent for an urban authority, 
honestly and for the advantage of their district, 
to confirm under their seal a previous contract 
not under seal for an amount exceeding 50Z. 
before such contract is completely executed, so 
as to render the contract valid within s. 174 of 
the Public Health Act, 1875, Melliss v, Shirley 
Loral Board, 54 L. J., Q. B. 408 ; 14 Q. B, I). 911 ; 
52 L. T. 544. See S, (1, in G. A., infra, col. 874. 

Amount uncertain at Time of Contract.] 

— A contract not under seal, made by an urban 
authority, whereof the value or amount in fact 
exceeds 50Z., is invalid by reason of s. 174 of the 
Public Health Act, 1875, notwithstanding that 
at the time of entering into the contract it was 
uncertain what would be the value or amount of 
the contract w^heri executed. Baton, v. Baslisr 
(7 Q .B. B. 529) distinguished. 


formed,” is obligatory, and not merely directory ; 
and if such penalty is not specified, an action on 
the contract against an urban authority caainot 
be niaiiitained. British Imi Wire Co, v .. 

Prescot Urhan BlstHct Cow nelly 64 L. J., Q. B., 
811; [1895] 2 Q. B. 463 ; 15 R. 688 ; 78 L. T. 
883 ; 44 W. R. 224 ; 59 J. P. 55'2. Affirmed, 65- 
L. J„ Q. B. 190: [1895] 2 Q. B, 538 ; 15 R. 
636, n.— G. A. 

Binding Successors — Improvident Bargain— 
Change of Circumstances.] — Under the Public- 
Health Act, 1848, s. 48, the owner of land 
adjoining a district by deed agreed with the- 
local board to do certain works and pay lOZ. a 
year, and the board gave him leave to drain 
through their drain all sew'age from the property 
and houses then belonging to the landowmer, and 
from any houses thereafter to be erected on the 
property. Many more houses w-ere afterw^ards. 
erected; and the urban sanitary authority (wducli 
had succeeded the local board) were, under a new 
act of parliament, prevented from passing as- 
before the sewGige through the drain into the 
Thames :— PI eld, that the deed was not ultra 
vires, and that the board could bind their suc- 
cessors as to the sewage of houses not then in 
existence. Weio Windsor Corpomdion v. Star ell,, 
54 L. J., Ch. 118 : 27 Gh. I). 665 ; 51 L. T. 626 
83 W. R. 228. 

Held, that though the board were trustees for 
the ratepayers, they had exercised their discre- 
tion, and the agreement did not appear at the* 

■ ig out badly for 
Held, also, that the law 
! to prevent the discharge of 
Thames w-as no ground for- 


time improvident, and its turniii; 
them did not affect it 
being altered so ai 
sew^age into the 
setting aside the deed. Ih. 

Binding upon Bates.] — A board of health lias, 
no powder to enter into a contract w' Inch can bind 
the rates of the particular district, unless such 
contract is made, and the engagements therein 
contained entered into, in the mode pi'escribed. 
by the 11 & .12 Viet. c. 68. A,' 

B. T. 78. ■ ■ 

A court of equity has jurisdiction to adjudicate* 
upon the validity of such contract. J&. 

■ Inc onsis tent with Act of Parliament ,]-"-Bj an;: 
agreement between the K. local board and the 
local board, it w'as agreed that the H. board should 
make a sew^er and, allow- the sew'crs of the C. dis- 
trict to drain into it, but the sewage <.4: any other- 
districts or places was not to be permitted by the- 
0. board to pass into their servers so as to dis- 
charge into the se-wer to be made by the N. board. 
Under acts of parliament then in existence, the 
oivner of premises beyond the li-mits of a district 
had power to make a sewer to communicate with 
the sewers of the district, and by an act subse- 
quently ])assGd similar powers were given : — 
Held, that the pi'ovisions of the agreement were 
overruled by the subsequent act, and that the .N. 
board could not restrain the G. board and the- 
ov%mers of premises beyond their district, from, 
making sewers w’hich w^iuld discharge into the* 
sewer of the N. district : — field, ako, that the 
agreement must be taken to have been made* 
V; Ooatraet' oyer £50— Absence , :,ef Pecuniary I subject to the provisions of the law then existing, 
]h,Pettulty.*^?aUdity^],— The*' provision 'iff 2 [under which the ovrners of premises beyond the 
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Contract by Third Parties for Benefit of 
Parish.] — A. agrees In writing with B. and C. to> 
pave the streets in the parish of B. ; B. and C., 
on behalf of themselves and the rest of the parish, 
agree to paj’' A. The agreement is lodged in the 
•hands of B. A. -shall have his remedy agaiirst 
B, and C., and they must resort to the rest of the 
parish. Meriel v. Wyniondmll^ Hard. 20.5, 


Illegality— Contract by Officer or Servant.] — 
Beet. 198 of the Public Health Act, 1875, provides 
that officers or servants employed by a local 
authority shall not in anywise be concerned or 
interested in any contract with such authority 
for any of the purposes of the act, and that, if 
any such officer or servant is so concerned or 
interested, he shall be incapable of afterwards 
holding or continuing in any office or employment 
under the act, aiid shall forfeit the sum of 50Z. : — 


2, Liability of Offigebs fob Fenaltibs. 
See 48 & 49 Yict.e. 53, 

Interested in Bargain or Contract” — Demise 
to Board — ‘‘Allowance.”]— A demise of rooms is 
a “ bargain or contract ” within the meaning of 
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C. district had similar powers. JVeiohu/ton 
Zoeal Board v. Cottiiiqham I^ocal Boards 48 
L. J., Ch. 226 ; 32 Ch. I). 725 ; 40 L. T. 58. 


To pay Employes— Extra Work.]— On. a con- 
tract by a board of health to emplo^y an engineer 
about %vorks, and }>ay him 500Z. diuirig two years, 
he undertaking to do his best in order to com- 
plete the works within that period : — Held, that 
the board %vas not liable for refusing to allow him 
to carry on the works beyond that time, although 
the delay was caused by their fault or default, 
they paying iiim the whole oOOZ. ; nor were they 
liable for any extra woi'k not contracted for 
bv deed. Ilutlodge w Farnhanh Local Board, 2 
r. & F. 406. 


Salary Unprovided for.] — A local act for 

regulating the markets in a town, created trus- 
tees for carrying out its objects, vested property 
in them, and gave them power to levy toils and 
rates, and to borrow money on mortgage of such 
tolls and rates. It was provided, that out of the 
.first moneys received, the trustees should, in the 
first place, pay the costs and expenses of passing 
the act, and apply the remainder, at the discre- 
tion of the trustees, in payment of the rents and 
fines, and in the purchases and other expenditure 
pointed out by the act, including the payment of 
the salary to the organist of the church, and the 
several principal sums of money and interest 
borrowed on mortgage : — Held, in an action on 
the ease, by the organist of the church, against 
the local board of health, for a breach of duty in 
simply refusing to pay his salary, that he and the 
board stood in the relation to each other of trustee 
and cestui que trust ; and as the board had not, 
in the exercise of its discretion, specifically appro- 
pi’iated. an amount as payable to the organist, no 
action could be maintained against the board for 
the recovery of the salary, the remedy being in 
equity, Fdimnh v. Lowndes, 1 El. A BI. 81 ; 22 
L. B. 104 ; 17 Jur. 412. 


Indemnity to Contractor.] — A local board of 
health for a non-corporate district gave notice to 
the owners of the premises fronting, adjoining, or 
abutting on certain streets, requiring them to 
sewer, level, pave, iiag, and channel the same, 
which notices not being complied with within, 
the specified time, the boaid entered into con- 
tracts with a third person for their performance ; 
which contained provisions that the contractor 
was to be paid for the work when the money 
was collected from the owners of the adjacent 
properties : the work was done accordingly, but 
the owners having refused payment, justices 
before whom they were summoned for non- 
payment dismissed tlie summonses : — Held, that 
the contractor was entitled to sue the board of 
health ft)r tlie work done by him under the 
contracts. Worthbuitonx. Sudlow, 2 B. k B. 508 ; 
31 L. J., Q. B. 131 ; 8* Jur. (X.S.) 668 : 6 L. T. 283 ; 
10 W. K. 621. 


Held, that the effect of this section is to render 
such a contract illegal, and to prevent an officer 
or servant of a local authority from suing on the 
contract. Melliss v. Shirley Jjwal Board, 55 
L. J., Q. B. 143 ; 16 Q. B. D.‘446 ; 53 L. T. 810 ; 
34 W. H. 187 ; 50 J. P. 214— C. A, 

Semble, that if, after the making of a contract 
with a local authority, an officer of the authority 
became interested in it, s. 193 would not avoid 
the contract. Ib, 


Party to Sue.] — A contract was entered into 
with the defendant by five persons named, wiio 
were members of a local board of health, for 
works to be done by the defendant. The five 
covenanted for themselves, their heirs, executors, 
and administrators, but the contract professed to 
be entered into by them for and on behalf of the 
local board: — Held, that the clerk to the local 
boai'd was the pT-opt-r person to sue for a breach 
of this contract by virtue of 11 & 12 Yict. c. 63, 
s. 138. Cobham v. Zlolcombe, 8 0. B. (N.s.} 
81.5. 


Conveyance — Exemption from Stamp Duty.] — 
The City of Bath Act, 1853, constituting the 
corporation of Bath the local board of health for 
the city, incorporates portions of the Public 
Health Act, 1848, but expressly excepts s. 151, 
which exempts from stamp duty, deeds, Ac., 
executed by local boards for the purpose of that 
act. The Bath Act declares that the act shall 
be subject to the provisions of any subsequent 
act for amending the Public Health Act, 1848. 
The Local Government Act, 1858, is to be con- 
strued with and form part of the Public Health 
Act, 1848, and to take effect where the act of 
1848 was already in force wholly or partially ; 
and local boards formed under the later act ai’e 
to have all the rights and liabilities of boards 
under the act of 1848. A subsequent act of 1861 
provides that the act of 1858 shall extend to 
local hoards constituted under local acts as well 
asunder the general act of 1858, with this qualifi- 
cation, that provisions of the general act o])posed 
to or I'estrictive of the provision of any local 
act, shall be of no force in the district for which 
the local act was passed : — Held, that a deed by 
which (in pursuance of the powers in the act of 
1858) land was conveyed to the corporation of 
Bath “acting as the local board, and requiring 
the land thereby conveyed for a street improve- 
ment within their district,” was exempt from 
stamp duty by virtue of the Public Health Act, 
1848, s. 151, notwithstanding the express excep- 
tion of that section from the Bath Local Act of 
1851. Batib Coi'po ration v. Inland llerenue 
Oommissioriers, 40 L. J., Ex. 181 ; 20 W, R. 80. 
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expeiiBes and payments out of pocket 

« , . . r. . as local sanitary, aiiTno.niy, 

.‘.heme, ' wkich ■ liad : not been , 
iefeiidaiit’s: salary .was 
M' tills sclieme, ' the , 
artly iii': respect of ' cdii" 
t of noincoiiteiitioiis 
ipletioii of the sewage works 
resohition that ; the def en- 
if money for his services in 

- -scheme ; ‘and the nioriey was 

duly paid to and received by him Held, that 
the facts did not show an accept aiice by the 
defendant under colour of his office or employ- 
ment of a fee or reward other than his proper 
salarv. wages, and allowances within the meaning 
of s. 193 of the Public Health Act, 1875, and that 
he was not liable to the penalty imposed by tlie 
section. Edwards y. Salnuni, 58 L. J., Q. B. 571 ; 
23 Q. B. D. 531 : 38 W. 11. 166 ; 54 J. P. 186. 

Sesolntiou for Payment of Commission 
Disallowance of— -Certiorari. ]— A local authority 
employed one of their officers, apart from his 
ordinary duties, to superintend the exhciition of 
certain works on their behalf, upon the terms 
that he shonld be, paid for his services by a 
commission upon the eonti’act price of such works, 
whereby he became “ interested ” irr the contract 
fVin wnrTra onntra.rv to tlie tirovisioiis of s. 193 
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s. 193 of the Public Health Act, 1875, and if an 
officer, employed by a local board constituted 
undpr that statute, lets rooms to the hoard at a 
rent payable by it to him, although the rooms 
arc used by it in the transaction of its business, 
he becomes liable to the penalty imposed by that 
section ; for the rent payable hy the local hoard 
cannot he considered as an “allowance to the 
officer in addition to his salary v.nthiii the inean- 
ingof ss. 189, 198, it being unconnected with the 
i^erforraance of any services in the course of his 
eundoyment under the board. 

14 Q. B. D. 735 ; 33 W. K. 269 : 49 J. P, 388— 
C. A. 
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the terms of contracts entered into with a local 
authority for the purpose of the Public Health 
Act. 1875, the surveyor to the local authority yns 
to receive from the contractors, in respect of bills 
of quantities to be prepared by him, percentages 
on the amounts he should certify to be due to such 
contractors respectively by the local authority : — 
Held, that in respect of each contract the surveyor 
was liable to a penalty as having been “ concerned 
or interested” therein within the meaning of 
s. 193 of the Public Health Act, 1875. WJiitdey 
V. Barlfw 57 L. J.. Q. B. 643: 21 Q. B. D. 
154 : 60 L, T, 86 ; 36 W. K. 823 ; 52 J. P. 695— 

Allowance in Addition to Salary.]— A 

local ' authority employed their surveyor, apart 
from his ordinary duties, to superintend the 
construction of certain drainage works as their 
engineer, and agreed to remunerate him by a per- 
centage on the outlay Held, that the surveyor 
was liable to the ]:)enalty imposed by s. 193 of 
the Public Health Act, 1875, Ih. See Bury ess 
V. supra. , ^ 


3. Liability of Co’nt.eactor foe Neo- 

LIGE^^CE. 


Semhlc, that tiie word “allowances” in s. 193 
of the Public Health Act, 1875, includes extra 
payments for extra work, and is not limited to 
allowances in res[)ect of lodgings, coals, gas, and 
other like matters. Edwards v. Salmon, 58 
L. J,, Q. B. 571 ; 23 Q, B. I). 531 ; 38 W. R. 166 ; 

54 J. P. 180—0. A. 

Bemble. the wmrd “allowance” in s. 189 ot the 
Public Health Act, 1875, does not include an 
allowance of money. Beg. v. Ilamsgatc Corgwa- 
tiori, infra. 

Acceptance of Tee under Colour of Office.]— 

The council of a borough, being also the local 
sanitary authority under the Public Health Act, 

1 875, iippointed the defendant,, a .solicitor and the which the public 
town clerk of the borough, to be clerk to the of the soil. Cmi 

''n;"’! ■ -sanitary authority : and by a resolution of the L. K 7 Ex, 3(59 ; 

„ conneil the defendantn salary was , feed, at a , 4 piece of gn 

‘.i vA'-'A ''’^'certain sum Include alliegal'bMrges except public as a road 

v;ior contentious bmnes^y ■ tr^Telling highway ’\withn 


HI. JHRIBDICTION 


1. Streets and Roads. 
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s. 69. IlealcY/ v. Batley Oorjwrat'um, 44 L. J., 
Oil. ,642,; L.E., 19 Eq, $7d. . , ; , ' 

Sect. 150 of the Public Health Act, 1875, applies 
only to streets which are, in the ordinary and 
proper sense of the word, ‘‘streets”; and the 
word “ street ” in that section does not iieces* 
sarily include every meaning given to it by s. 4 
of tlie act. v. Jiurm/p, 50 J. P. 598. 

The meaning of “ street ” in s. 150 of the Public 
Health Act, 1875, includes such of the terms set 
out in the interpretation clause (s. 4) as are not 
inconsistent with the context or subject-matter 
of that section ; and such extended meaning, if 
so applicable, must be read Into the word 
‘•street” throughout the section without regard 
to the jairticular woih to be done under it. 
Joivett V. Idle Liu'dl Board, B6 W. It. 5B0 — 0. A. 
Afiirming, 57 L. T. 928. 


Ill summary proceedings to recover expenses 
under s. 150, it is for the justices, having regard 
to the siirrotincling circumstances, and to wiiether 
there is any intention of building along a road 
so as to convert it into a street, to find as a fact 
whether the road in question is a street in the 
ordinary and popular sense of the word ; and it 
makes no diference that the section has been 
applied or may apply to a portion of the road 
other than that in question. TVhere the justices- 
find a road or a portion of a road is not a street in 
the ordinary and popular sense, they will he right 
in holding that the section is not applicable to 
the road or portion of a road. Beq. v. Burnup, 
5b J. P. 598. 


— Question of Law — Direction to Jury.] — 
The question whether the place in dis[)ute comes 
within the interpretation clause is one of law for 
the judge at the trial, and the (question which 
may properly be left to the jury is whether the 
said place is “a street in the popular accep- 
tation of the term.” Joioett v. Idle Loral 
Board, 36 W. E. 530— C. A. Affirming, 57 L, lb 
928. 
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Private Boad.] — A private road is a 

“street” within the meaning of ss. 16 and 54 
of the Public Health Act, 1875. Hill v. Wallasey 
LoeaZ Board, 63 L. J., Oh. 1 ; 7 E. 51 ; 42 W. E. 
81— G. A. „■ 

A private road may be a street within the 
meaning of s. 150 of the Public Hcaltli Act, 
1875. Jlidkoid By. v. Watton, 55 L. J., M. C, 
99 ; 17 Q. B. D, 30 ; 54 L. T. 482 ; 34 W. E. 524 ; 
50 J. P. 405— C. A. 


Includes Houses.] — The word “ streets 

in the Local Government Act, 1858 (21 &22 Viet, 
c. 98), s. 32, means, not only the roadway, but the 
houses and the ground on which they are built, on 
each side of the roadway. Balier v. Portsmouth 
Corporation, 3 Ex. D. 4 ; 37 L. T. 381 ; 25 W. E. 
677. Affirmed, 47 L.J., Ex. 223 ; 3 Ex. ,D. 157 ; 
37 L. T. 822 ; 26 W. E. 303— C. A. 

Street may include as well the houses abutting 
upon or fronting a public thoroughfare, as the 
actual roadway or footways. Vet the strict and 
prima facie meaning of the word is confined to 
the roadway and footways. L. C\ 4‘ -D. By. v, 
London Corporation, 19 L, T. 250. 


Line of Buildings,] — Under the Towns 

Impi*ovemcnt Clauses Act, 1847, s. 66, the com- 
missioners may allow, upon such terms as they 
think fit, any building within the limits of the 
special act to be set forward, for improving the 
line of the street in which such building oi* any 
building adjacent thereto is situated. Street ” 
is hei’e "used in its proper acceptation of a line of 
buildings, and does not include a highway gene- 
rally. " The commissioner’s have no power under 
this" section to divert a liighway by widening it, 
and closing a longitudinal part of the old high- 
way ; to do this they must apply to the magis- 
trates under the Highway Acts. Bey. v. Platts, 
49 L. J., Q. B. 848 ;‘43 L. T. 159 ; 28‘W. R. 915 ; 
44 J.P. 7l)5. 

Einding of Eact by Justices.] — By s. 4 

of the Public Health Act, 1875, “ in this act, if 
not inconsistent with the context, the following 
words and expressions have the meaniiig herein- 
after respectively assigned to them,” and 
(nmongst other delinitions) •‘ street includes any 
road,” Ac. By s. 159, “ where any street within 
any lU’ban district (not being a highway repair- 
able by the inhabitants at lar-ge) ” is not sewered, 
paved, and channelled to the satisfaction of the 
urban authority they may give notice to the 
owners of the adjoining premises to sewer, Ae., 
the street, ami on failure to comply with the 
notice the urban authority may execute the works 
themselves, and recover the expense of so doing 
from the adjoining owners in a summary 
manner. Nummary proceedings having been 
taken by an urban authority to recover midm* 
s, 153, the expense of sewering, Ac., a road within 
the district which was not a highway repairable 
by the inhabitants at large : — PI eld, that it was 
a question of fact for the justices to determine 
whether or not the road was a street within s. 150, 
and that they were not bound to find as matter 
of iaw' that it was a street by the terms of 
the definition in s. 4, Maude v, Baildon Local 
Board, 10 Q. B. D. 394 ; 48 L.'T. 874 ; 47 J, P. 
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-- — Strip of Laud added to Highway repair- 
able by Inhabitants at large.]— Owners of land 
adjoining a highway repairable by the inhabitants, 
at large, erected houses on their land, and threw 
open to the highway a strip of land in front of 
them : — Held, that the houses with the strip of 
laiid in front, together fomied a “ street” within 
the meaning of s. 150 of the Public Health Act. 
1875(38 A 39 Viet. c. 55), which the urban sani- 
tary authority within whose district it was situate 
could compel the frontagers to pave, channel, and 
kerb under the provisions of that section. 
Biehards v. Be.mek, 57 L. J., M. C.48 ; 59 L. T. 
318 ; 52 J. P. 756, 


— — Estate laid out for Building— Boads,] 
—By a local act commissioners were created 
having duties with regard to streets and buildings, 
within a certain area. In 1878 it was proposed to 
lay out an estate within such area for building, ami 
plans were submitted to and approved by the 
commissioners. By an agreement between them 
and the defendant, the defendant was, on 
completion of the roads in question, to throw 
eighteen feet of his land into the said roads 
(which was done), but not to make the roads. 
In 1887 the powers of the commissioners passed 
to the council on incorporation. In 1892 the 
council by an order required the defendaiit to 
sewer, drain, level, flag, and metal the said roads 
so far 'as ' his premises fx’Onted, adjoined, or 
abutted thereon. The- order not having been 
complied with, the council did the work them- 
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I OQ . 17 O 30 ' 54: Ij. T. 4-82 5 34 "W. lx. o24 j 

ifildng request for payment the 99 ’ 

It disputed that the property 50 J. P. 405—0. A. 

a summous taken out hy the investing Rural with powers of 

the sums XJrhan Authority— Highway not repairable hy 

iroporty Held, hist, that the — at large.!— The appellant owned 

streets as to which the council mioi a road, 000 feet long, 

lake the said order ; secondly, ^ several houses in it on the south side 

luhlio streets as well as streets h. °orth. By an order of the 

[inary meaning of the term ; hoard, s. 150 of the Public 

tr>' upon lands in obedience to ^ .i^as declared to he in force in 

onld not constitute a trespass ; * (Pigti-ict in which the road was situated, and 

^ road wii declared to be “street.” The 
, Ch. 863 ; [1893] 3 Ch. 22) Uiat u l ^ highway, but tlicrc was no 

being as to the amount of appor- dedication. There was 

diether the defendant was liable evi to 1835, but none 

tijSs were not compelled to go to . • with its having been a mere occupa- 

I therefore were not disentitled The ap])ellant was 

that the said agreement summoned for nonpayment of expenses iiuairred 

ence to the action ; and, ^ I aiithoiVy in sewering, levelling, and 

ythe plaintiffs must succec^W Tim iustices decided that the 

kamstoio Local JBoardj. L-rlAv”nf the local 'yoverninent board was con- 

738; [1891] 2 Ch GOB) decided “^ve alL 1 ^ 0 °* the road was 

, Public Health Act, 187o, which ‘-4";n““o,ai„g to the common use and 

ly in the same words, that liuiing . ‘j "q nieaiiiiig of the word ; they also 

t9 of the loial act it appeared ft a street by virtue of the 

lere a memorial to deiinition in s 4 of the act of 1875, and, subject 

lief would he. tol case stated, held the appellant liable to paj 

Affirdp'J'77 L’ 387 - the amounts claimed :-Held, that the order o: 
. 200, A.fhimed, , . _ iv ^ (->'n\'’Avnm<3TTt', bnnrd was not conciiisivt 
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New Streets.] — The 11 & 12 Viet. c. 63, s. 69, local board. He was also lessee to the same 
-does not empower a local board to make new extent of the herbage at the side of the private 
streets, and rate the owners of the adjoining land road, within the district of the board, and he 
•for paving them ; but the enactment only applies turned out his cattle to graze on both roads, 
to existing streets not repairable by the parish. Defendant turned out his cattle on the same 
King st on- upon- Ihdl Local JBoard v. Jones, 1 roads -witliout anj^ right to do so : — Held, that 
H. & N. 489 ; 26 L. J., Ex. 33 ; 2 Jur. (H.S.) plaintiff could maintain an action against defeii- 
1193 ; 5 W. K. 161. dant for depasturing the public road, inasmuch 

as that road “ vested” in 'the local board, which 

Old Country Boad.] — The term ‘4iew thereby acquired such a property in the soil of 

ST met” in the Public Health Act, ISTo, s. 157 , j the road as was necessary for the purpose of 
applies to an old country r<)ad near a town which' i exercising the powers over the road given by the 
by the building of houses along it, has become a ! statute, and which therefore could gi\'e plaintiff 
sti'cet in the common sense of the word, iiotwlth- 1 ^ title to the pastui-agc ; but that lie could not 
'Standing that before the building of such houses it ; do so with respect to the private road, for the 
was a street within the meaning of s. 4 of the act. ; local board could not give him any title to the 
Ilohinson v. Barton Local Board, 53 L. J., Ch. j pasturage, and he had no such possession as 
.226 ; 8 App. C!as, 798 ; 50 L. T. 57 ; 32 W. B. ! enabled him to maintain an action against defen- 
.249 ; 48 J. P. 276 — H. L. (E.) : ‘lant for iiiterfering witli his enjoyment of the 

I pasturage on that road. Corardale v. Charlton, 
Passages at Back of House — Jurisdiction j ’ 
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j Highway “vesting” in Local Board.] — The 
' commissioners appointed in pursuance of the 
' South Wales Turnpike Act, 1844 (by which act, 
j also, the roads of the county of Glamorganshire 
I were vested in the defendant board), directed 
that a certain road, situated within the borough 
1 of S., should be continued as a turnpike road, 

I and in 1845 a toll-gate was erected on it, at 
which tolls have been collected up to the p.resent 
time. In the year 1850 a provisional order was 
made, by which the Public Health Act, 184-8, 
was applied to the borough of 8., and a local 
boa.rd of health for the borough was appointed. 
By the 68th section of that act it is provided 
that all present and future streets, being high- 
ways without any district, shall vest in and be 
under the management of the local board of 
health, and that board is directed to repair these 
i roads. By 15 k. 16 Viet. c. 42, s. 13, it is declared 
that the word “ highway ” in the above section 
shall mean “ any highway repairable by the 
inhabitants at large — Held, that, though the 
road in question was in fact a street, it tvas not 
a “highway repairable by the inhabitants at 
large, and therefore had not become vested in 
the local board of health, but had remained 
vested in and subject to the powers of the defen- 
dant board. Xuiter v. Accrhigton Local Board 
(4 Q. B. D. 3 75), distinguished. The commissioners 
I having <lorie certain acts more than tiiirty years 
i ago which had ever since been acted on, the 
J court refused to review their decision, though it 
{ appeared wrong. Sican^ea Improvcnient Co, v. 
■; Count tj Roads Board, Glamorganshire, 41 D. T. 
583. 
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OTODOwerecl them xo ereui. lu •- 
place, or ou any land belonging to 

their 'control, conveniences tor t 
public, constructed a convenience 
promenade within the borough, ^ 
the pr( 


adthin the borough. The soil untinr 
j„-oinonade belonged to the ^spoiidents, 

although the hS 

^m!eiiado ‘^’afa street, the ’^oil hereunder dkl 

Lot vest in the appellants, who therefoie 
right to construct the cn?^en'®’'f,V? ^ Q B 
Dicta in Coi'erdale v. Charlton (Tb L. J., i - 
lig 4 0 B D 104), as to vesting m an urban 
luAoTilwoVsoil below a street, disapproved by 

Lord Herschcll. 

Authorising the laying of Trade Pipes under 
street— Ultra vires.]— The laying P'Pes « 

used for trade purposes under a stieet cannot 
be authorised bj! andrban anthonty inufer . IT'J 
Rf:*«,lth Act, l87o. oiM L num v. 


c. Formation and Alteration. ^ 

Uniform Level— Adjacent Streets.] — Under y 
Ll & 13 Viet, c. 63, s. HU, a local board of health i 
has riower only to require a street to be levelled ( 

wiih reference to any want of Tocal 

of uniforniity in the street itself. The local 
board has no power to require the level of a 
street to be raised or lowered so as to iring it 
into unifoniiity with the adjacent streets. Odey 

81,5; :4l. J., M. C. 7; 11 Jur. (N.S.) 1/1, U 
L. T. 330 ; 13 W. R. ITS. 

Paving— Trustees for— 'Who are.] —The 20 & 21 
Viotc. 50, s. 3, applies only to bodies charged 
with the duty of executing local and perhonal 
acts of the kind mentioned in the enactment, 
anci a local boai’d of health constituted under 

11 &; 12 Viet. c. 63, are not trustees acting under 
an act for paving, &c„ within the meaning o 
that enactment Swnford v. JuUe,1 |. 4. b. 

.573 : 35 L. J., Q. B. 18.o ; L. R. 1 Q. R nR 

12 Jur.- (N.S.) 783; 14 L, l.,770 ; 14 W. -E. 

858* ' 

Notice to “Owner”— Validil^.]—^e 

tlrm “ owner”, m defined ,ln & 4 ctf the- Public 
:Health ACt, 1873, does not; include a 
. rents and profits, appoirt#, by 


-■fi 
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1 nh Mav 1883 . notice wa.s served on 

rVGo.m« 

street P TV Go. had been the owneib of t c 

: tato to the Skdent i the local boar.l, how- 
erer had no notice of this conveyance. In .an 
action by the local board to recover the pav in, 
pfnenses from the respondent -.- Held, that 

P & Co. were not at the time of tne 

tlie notice either “ owners or oocupieis th. 

promises, and that as the P^Pejlstops iiresciib^ 

by the Public Health Act, IS/o, s. loO had ot 
Sen tateii, the respondent w.as not 1 able. 

^mUetid Loml Board v. 61 L. i- 

777. 


Service of Notice.]— A new street being 

about to be paved by the urban authority, thej 
addressed a notice to pave to ovvmei ot .i 
t-iMTit field whose name was doubtful, thus . 
u t”b. or other the owner, or other the. oocn- 
I nier ” 4:0 The notice was affixed to a couspicnous 
I Af the nremises. No notice ever reached 
IB — Held, that tlie service of notice was suffi- 
' kit fnlcr the Public Health Act, lf'‘h s-f '■ 
BMer v. Gramend Urban Authority, oS J. 1- 

446. 


Alteration of Turnpike 

Damage 1 — By the Public Health Act, 1848 
7u &®12 Viet. c. 63). s. 68, streets being high- 
wavs within the district of a local boanl shall 
kst’ in and be under the management of the 
bowl .and the board shall cause all such streeR 
to be ievollod, iiaved, flagged, chaniiolled, 
and repaired as occasion may require. By the 
interpietation clause (s. 2) : “ The word street 
shall applv to and include any highway (not 
S a funiiiikeroad).” By s. 144 compensation 
//iliMll be made to all persons sustfiinirig arn 
damage bv reason of the exercise of the powers 
of the aet"; and in case of dispute as to aniount,. 
the same shall be settled by arbitration, in the- 
nkinenirovided by the aet.-The footpath of a 
street which was a highway aiu f 
road within the district of a local boaid, wab 
altered by them under an 

tunniike trustees, so as to raise the level of the 
footiiath in front of the plam ift 

and cause him damage -.—Held, -thar ‘i- 
wliich is also a turn]>ike road is not ex- 
eluded hv s. 2 from the operation of ss. 

144 and that the plaintiff was therefore mitiGe( I 

to recover compensation from the board m the 

mankrtksoribkbys.144. 

Load Board, 48 L. L, Q. B. 48 . ; 4 Q, 

40 L T. 802 — 0 . A. Affirmed, 43 L. 1 . 

H. h. (B.) 
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Breaking up Private Boad,]~-A corporation, Health Act, 1875, and repairable"' 
afi’ectiiig to act under the provisions of their frontages and not by the iiibabi: 
local act, conimenced to break up and excavate The last clause of the 150th sect 
a ])riTate^ road belonging to the plaintiff, and is conclusive upon the point. En 
situate within the borough, for the purpose of Samtarj/ Anthorlt//, 50 L. J., M. C. 
laying down a sewer: — Held, that on the con- 2G4 ; 61. L. T. 684; 38 W. H. - 
struction of the local act, taken with the provisions 374. - 
contained in the Public Health Act, 1848, the 
Sewage Utilisation Act, 1865 (28 A 29 Viet. c. 75), 
and the Public .Health Act, 1875, the road was a 
street within those acts, and that the cor 
had power to lay down the sewer 
and for that purpose to break up the soil thereof. 

Taylor v. Oldham, Corporation, 46 L. J. 

4 Ch. 1). 395; 35 L.' T. 696; 25 W.'lk 178- 
C.,A.' 


. - — - Precautions during(Bepairs.]~Sectv' 79' ' 

a of the Towns Improvement Clauses Act, 1847, 
“poration prescribes certain precautions to be taken during 
thereunder, the construction and repair of sewers, streets, 
and houses. The section does not mean that the 
Gh, 105 ; 1 traffic in the street is to be entirely stop{)ed 
during the execution of the works, but merely that 
protection should be afforded to pi'event vehicles 
and persons fi’om passing over the place wdiere 
Injunction restraining unnecessary Bamage.] the works are being executed. Woodall v. 
— A local board of health in repairing and Knttall, 56 J. I*. 150 — C. A. 
lmi)roving a road under the powers of the Public 

Health Act, 1848 (11 & 12 Viet. c. 63), raised a BTew Street — Width — By-laws,] — A by-law* of 
footpath by the side of the road a few inches, an urban authority provided that every person 
the effect of wdiich w*as to prevent w*ater, which who constructed a new^ street w*hich was" 100 feet 
fell upon the .space betwreen a w*arehouse of the long should m;ike it 30 feet w'ide. The other 
plaintiff in wdiich needles wrerc stored and, the streets in the town were generally of less wddth. 
road, from draining into the read. On a bill filed The appellant bought some lancl on one side of 
by him against the local board for an injunction : a road and proceeded to erect thereon a wall 
— Held, that they had no right to make improve- 170 feet long, thereby reducing the width of the 
merits in a wmy caienlated to cause unnecessary roadway to seven feet : — Held, that an offence 
injiuw to the jilaintiff ; that the evil complained against the by-la W' had been committed, and that 
of was one of easy remedy, and that the case the by-law* was not unreasonable. Rohortn v.. 
was not one for pecuniary compensation ; and a Richards, 54 J. P. 693. 

mandatory injunction w-as granted to prevent By the Public Health Act, 1S75, s. 157, every 
the local board from allowing such w*ater to urban sanitary authority may make by-laws with 
remain dammed up to the injury of the plaintiff, respect to the width and construction of new 
Milward v. Redditrh Local Board, 21 W. E. streets. The res[)oiiderits, an urban sanitary. 
429. authority, made by-laws pi’oviding that every 

person w*lio should lay out a new street exceed- 
Power of Local Authority to change Hame.] — ing 100 feet in length siiould lay out such street 
}5y s. 6 (1) of the Towms Improvement Clauses as a carriage road, with footw*ays, and of a w'idth 
Act, 1847, the Commissioners might, from time of not less than thirty-six feet. The appellant 
to time, cause the houses and buildings in all or wars lessee of a piece, of ground, together with a 
any of the streets to be marked w'ith numbers, as right of way over the adjoining read, which wms 
they might think tit, and should cause to be put fifteen feet wide, for a distance of more than 
up 'or painted on a conspicuous part of some 100 feet. The appellant conimenced to build 
house, building, or place at or near each end, two houses on the gu'ound of which he w*as. 
corner, or entrance of every such street, the lessee, but did not wnden the road over which 
name by which such street was to be knowm. he had a right of wary to tnirty-six feet. Pie 
The coi'poration of Dublin adopted a resolution w*as summoned by the respondents for laying out 
that the name of Sackville Street be changed to a new street of a width of loss than thirty-si.x 
O’Connell >St]-eet, for the purpose of comrnemo- feet, contrary to the by-laws lield, that w*hat 
rating by this and other intended alterations the appellant had done, in commencing to erect 
ill street nomenclature the past historical events the houses on the piece of ground adjoining the 
of the country and the name.s of illustrious road, did nob amount to laying out the road as a 
men. Tlie householders of S.nckville Street, w'itli new street, and therefore he w^as not liable to be 
very few exceptions, objected to tlie proposed convicted. Gojzett v. Maldon Urhan Saidtaiyf 
change in its name on the ground of iiicon- Authority, [1894] 1 Q. B. 327 ; 70 L. T. 414 ; otS. 
veil fence and of detriment to their trades and J. P. 229. 

businesses :-~PIeld, in an action by some of the A builder purchased a plot of land fronting 
objecting liousehok-lers, that the corporation upon a main thoroughfare, _ and on one side 
had no power, either by statute or at common abutting for a distance of 176 feet upon a 
law, to make the change, and that even if they narrow^ lane which ran at right angles to the 
possessed such pow'er, the court had jurisdiction thoroughfare. He built three houses fronting 
to restrain them from doing so, if satisfied that the thoroughfare ; the wall of the corner house 
the pr(.>posed change would" be ' injurious to the extended up the lane for^ forty feet, and a high 
owniers or occupiers of houses in the street, wall, bounding the back-yard of the house, 
Andenon y. Bicblin Corporaiitm, 15 L. E., Ir* extended,for ,a,nother forty feet, but there was no 
4X0. ■ ' window or means of access on that side : — lield, 

. , that these facts alone were not sufficient to show 

Bepair ~ Liability — Aneieut Highway, that he wp: beginning to build a new street so 
altered, and added to. ]~“Aii ancient footjrath or as to. subjedt , himself to by-laws as to width 
highway, the oxigin&l tmek of which has been made under" the provisions of s. 157 of the 

. ¥OL. IX, ' 13 ' 
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iL GOVmMmm— Jurisdiction. 

St,. Geontets Locul new ofn ew streets. 

,Vav:ris'H 

ADMOval of Plans ty Local Board— 

EncroacBment.]-An allepl encroachment uijon 

V a street as marked in a plaii appio\ c- ^ . ..^^c 

y board was made by a 

I built according to ^ plan ‘Hnn ovul “x 

i ^fSSSSSS'S 

III 5'.' J. P- 329. 

t Approval of Local Authority-Ereotip 

ce of Buildings before whole Street oonpncted.j _ 
er The SuiKlerland Local Improvement * “ ' 
iTi Iw s -17 enacts that it shall not be Ip tul tor 
^ct mv person, except with the coipnt of 
r?,; miction to erect or build, or be.gin to erect oi 

::iltion «Ha^ 

until the carriage rvay and 
street, or part of a new 
formed to such a le%HiI 
idth, and consti’uctetl arid 
’ of thei cor poratiori, in. 
the Public ’Health 
‘Hants, who were builders, 

''uiideriand .local, authbrityv;', 

^ot their intention, to lay out a,,, 

. for which w.ere approved 
Tlicv subsequently ^ave 
‘inteiide<l to erect four new 
^ ' . ^.d.a.ns'' . of . which'.' -were 

^ed by tlie respondents, 
'eet these houses ..abut- 

■ ■ _.t .of. the- ne.w.; 

, V.. .<>-vcred, levelled, paved, 

i and channelled, to ^dhe, satis-; 

but'the'whole'."of,'the'; 

■istructed,: 'and'^made 
■)f the respondents 
f the Sunderland Local Improvc- 
The appellants were summoned 
infrine:ement of that sect. ion 
appeal, thiit the conviction 
:1 that, as the appellants had given 


Width of Entrance — 

laws of a local board piovi* 
person who shall lay out a new 
out such street that the widt 
forty feet at the least. ij 
who shall construct a new stre 
one end, at least, of such stre 
a width equal to the wi<lth ( 
oiien from the ground upwai 
the 6th bv-law was intra vir« 
and that it prevented a land 
structing” a new street upon 
had provided an entrance 
of the specified width, even th 


. Pounce, and available wi 
*‘•^77 a new street, nor 

ty, which footway of such new 

li govern- street, shall have been 
ry person and of such a wi< ^ 

P shall be sewered to the satisraction 
all so lay accordance with s. li)U oi 
f shall be Act, 1875. The appH 
srson who gave notice to the uiu 
ide at one the respoudciits, c-x ... 

.’ance of a new street, the plans 
street, and by the respondent; 
on motion notice that they ^ 
tv for an houses m that street, 1 be ^pL 
from con- submitted to and approve, 
it until an The appellants began to er 
xordingto tiug upon or fronting tliat pait 
bv-laws, a street which bad been sew 
street must metalled, fingged ~--- 

>f a width faction of the respoiideiits ; 

et ; that it new street had not been con; 

»f access to good to the satisfaction o 
.blic street, within s. 
le required ment Act, 1885. 

LCtion must in respect of the 
r. Lloyd, 66 and fined .Held, on 

vity require uoticfto’bummt the whole of a now street the 

■0 nass the of anv house or building abutting on the new 
the street: unless the ^ho new str|.it^^ 

y street out- constructed and sovtied to ^ 

tv W'hich is WiMihin v. Sundeduiiil Cunionitio/i, »i L. • 
aws. Barton 603 ; 52 J. lb 5. 

Eoad— Width-Blau referred to in Act-Time 

St SJtS'iX 1 5 

“Its art; t 

Vt ^ com.l.tiiiu of rinwlf. 
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under the act, had not expired. Meg. y. Liverpool an offence un^ 
Corporation^ 5 W. H. 503. — Held, that 

, could not be 

Xiahility to, Eenee Lands ahutting* on High- 33 . ■52 j-" p ■ < 
way.]— By s. 81 of the Rotherham Borough ’ ' 

Extension and Sewerage Act, 1879, “If the causing passe 
corporation arc of o])iiiion that danger to the order to t 

public is likely to ensue by reason of lands be convn 
abuttiTig on streets not being fenced, the owner Towns Rolice 
of Mich land shall, when required by the corpora- ^he highway, 
tion, and to their satisfaction, sufficiently fence 
off the land from the street, and shall afterwards Exposing 
keep such fence in good repair, to the satisfac- See post col. 
tio7i of the corporation, and if he fails so to fence " ’ 

or repair as aforesaid, within fourteen days after Erecting P 
notice for that purpose given to him by the — Striking 0 
corporation, the corporation may fence or repair Irrelevance.] 
and 3 *ecover the expenses for so doing from him ing a public i 
under the Bublic Health Act, 1875” : — Held, that the local boa 
this act did not apply to fences by the side of a erected by t'. 
road which had been a turnpike highway, but traffic over th 
applies onl}'' to new streets where there are no irrelevant all 
fences, and which, in the opinion of the corpora- that one of t 
tioii, are dangerous to the public. Rotherham also an adjoir 
Corporation v. FuUertoit, 50 L. T. 361. part in the pi 


iiihpliur 

arj'ince 
1 m)sch a 


it from 


■ejridice 
or any 
wraiiee, 
A’ such 


be removed at his expense. On a bill filed by e. Other Offences in. 

tlie occupier and owner to restrain the local street Cries to Annoyance of Inhabitants — 

board :-HoW (as.umi„g the enclosure to Eridence,]-In a prosecution imdor a by-law of 
wrongful), the board had power, under 10 & 11 ^ town providing that any person making a 
A ict. c. SI (The lowns Improvement Clauses noise in the streets to the annoyance of 

Act, 1817), ss. hJ k /O, to remove the garden, as inhabitants shall be guilty of an offence, it is 
an obslu’uction to the safe and convement passage guffieient to prove that one inhabitant has been 
along the highway, hagshaw \. Mtixtou Local annoyed. Lines Neioman^ 63 L. J., M. C. 198 ; 
Board, 4.5 L. J., Ch. 260 ; 1 Ch. D. 220 ; 34 L. 1. 2 Q. B. 292; 10 E. 348 ; 70 L. T. 689 : 

112; 24 W. R. 231. ^2 W. R. 573 ; 58 J. B. 543. 

Collecting Crowd -Auction Caravan.] ~ A p^.fane Language.] post, 

•person had an auction caravan, standing in the , 6 & J 1 j 

market-place of a town, for which he paid a * v 

rent or toll to the improvement commissioners, display of Advertisements on “Yehiele”— 
.a]')pointed by a local act, the lords of the manor. Bicycle,] — A bicycle is a vehicle within s. 12 of 
The caravan was only three feet from a public Liverpool Corporation Act, 1889, which 
rstreet of the towm, and many persons obstructed p^vides that it shall not be lawful in anv street 
the Thoroughfare by stopping to listen to his ^^ity to use any vehicle exclusively or 

The justices convicted him under 10 &:J [1 Viet. c. piqncipally for the purpose of displaying advmr- 
.89 (The Town Police Clauses Act, 1847), s. 28, of tisements, without the consent of the corporation, 
•causing an obstruction in a thoroughfare Held, Mott-Bower, 60 J. B. 760. 

-that w'hat he did was not an offence within that 
act. Ball y. Ward, 33 L. T. 170. 

2 . BuiLBmdS. 

Elookiag and Walking Abreast on Eootpath 
— Conviction,] — Threedefendants were convicted 

under s. 28 of the Towns Clauses Act, 1847, for ‘‘ Building » — Jurisdiction of Justices — 
.obstnictjngpasscneers in the public streets, and Buildings in Streets Act, 1888.]— AVhether a 
milawfullv preventilux persons passing there. It structure is a “building” within the meaning 
appeared bv the evidence of a police constable of s. 3 of the Public Health (Buildings in Streets) 
that the three defendants were standing, with Act, ,1888, is a question of fact to be determined 
three or four other persons, on the pavement, by the justices, provided the thing erected is of 
blocking up the same. Thev then walked up the such a nature that it is capable of being a build- 
rstreet, all three abreast, causing passengers who ing. A wooden,, structure, used for advertising 
met them to leave the footpath and go into the purposes, that was nine feet six inches long, three 
road. Hect. 28 of the act provkles that “ every feet wide,' and seven feet high, was roofed over,' 
pcivon who by means of any cart, carriage, sledge, ' and had.;,a glass, front and a door by which to 
truck, or barrow, or anv animal, or other meaii^, ' ehter^. and was fastened into the ground by foui 
■Wilfnily internipts any public crossing, or wilfully posts, le.t, intp- tte ground to the depth of nine to 
•causes any obstniction in any public footpath, twelTO, 'ineixes,, is of such a nature that it is 
ipt otl 3 ,er ‘publio thoroughfare/^ sfmU ,be guilty of capable of ;,,beiug‘^-'“buiHiug’A.withi^ the above 
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— Jtirisdidion, 

continue Sgi,f that the uuestion 

wliethei ttib <ii.iuttLt pnr the mams- 

=p?iSgrS3 

that the pemiltv of •>/ \ - i 5 j infunna- 

;?ont}:fat wa. only ^,.t 

havh.s given thenoticesandjannsu 


section. Zdeester Oorj^oration^^^^^^ 

L J C. 22 ; 5 l"l. 35 ; Qi L. l.bSS , 41 W. h. 

7B ; *57 J. i\ 'TO. 

..Kew Building ’’-Jurisaietion «f 

—A local hoard, having power to make hj-la 
inulcr the Local Goverumeut Act, l8ob (21 *- 2- 
Yict c 9SL s. 34. made and published a by-law 
Si.^X^tmler penalty, that a no^e — be 

.riven to its surveyor ot any new building meet ea, 

or intended to be erected, within its distnct. D., 
havirn^' in his back-yard a stable, pulled the same 
down, “and with a small part outlie “atoaal^anl 
a, quantity of new materials, built a stable pai tiy 
L the fokner site, but chiefly on a mew site, m 
another part of the yard. The justmes, havi « 
dismissed a summons against 1). toi “ dnlnn„ 
mpnt of the by-law in not giymg notice of th 
Section ohh§^structure to the surveyor, on the 
gS» I ti»i ttar JKI not oo»ia«- «” f~ 

bulldin""' ” Held, also, that the question of mew 
Cldin- or not kas not one within the justicK 
Snc^ol el^lence and inspection a^olu ely 
and conclusively to determine, but was a quostion 
of legal definition, and that the 3"f:*“** he 

As based upon a 43 

reviewed by the court EoiU v. f . 

T T 11, r n 91 • fi R. 9 0. P. 30 ; 29 L. i. ub/ , 


Constructiou of By-law.]— A 

made kv-l-vs wWr a^goneml he« 

ing any back street without timt this 

pAl-isAiA’pMonlytLiewback^^^^^^^^^^ 

30 L. .1., M. 0. 215. 

! Wooden Building on 

ISSSSSsiH; 

wnnd thirty feet long and thntecii mci w.ut., 
and rms h.nught along the street “1 

rmt at the corner of a new stieet. It m • |. 

'Ad a at-n corner, hial a -^“HieT irs 

used as a butcher s shop :---Held, L; V 

xvi-^rp ri.dit in treating this as a new buiiuin.,. 
Ad subiect to the ordinary reciuirements us to 
Ak inuiungs. Itwhn-fyo,i v. Brow,,, 49 J. I . 


1‘ittcr act all bv- aws muy maae uiitici — 

the AidtaiActs by this act repealed, and not 
incomsistent with of ‘lie „f 5^ 

not sh.all be deemed to bo by-laws tmdei that 
At The 27th bv-law provided that every 
person who intended to erect any new building 
siiould give one month’s notice of such inten- 
tion. and send in a plan of the 'vor^ to the 

surveyor for the urban sanitary authoritj . Ihc 

llsl by-law provided that if the owner o 
person ■intending to construct any new building 
fail to give the requireil notices, or construct oi 
cause to be constructed, any buildings contrap 
to the provisions of any of the said ^ 

shall be liable for each ofience to » penaltj nrt 
exceeding ~>l ; and he shall pay a fmpei 
uorAcekling 40.«. for each day such buddings 
shall continue or remain contrary to the said pi o- 
visinn The appellant contended that he was not 
bound to give notice or send a l'’“ 
be proposed to make in Ins house, as the 
tionl merely consisted in raising the ® 

storC'Y hiaiier, but he sent a plan, as he sa d, a^. 
a niatt A of courtesy. This plan was rlisap- 
proved of, and notice of such disapproval was 
sent to the appellant, but ho went on with t it 
buiklhn's. He was then summoned by the 
respomfent. who was the smweyor for the urbai 
Srv authority, for neglecting to give notice j 
and send plans as required by the by-laws. The 
AaLlArate found that the strnctnre, w^ in 
Act a comfortahle, good-looking dwoUing-ho^e, 
which pi'oviouslyit was not. ■ He also found, asa 
At that the old building was Witly .pulled 


Ground enclosed by Hoaraingt 

tisements.] — An advertising company 
a piece of ground, within a borough, v 
walls or hoarding.s raised to a lung 
thirteen to nineteen icet on *bro(; < 
These hoardings were stayed, tastem 
together, and strengthened on the 
Tlie space inside was uscil foi the 
of wood for other hoardings i—Heli 
I structure was not a iievv hiiildnil 
by-law in force within the borough, i 
suance of s. 157 of the Public KeaW 
Slovqlitrr v. S,n,d,o4(,,,(l_( orpom/o 
M. C. 91 1 fi"> L- !'■ i f ■ 

New Boiler— No Boof.]— The 

of a new boiler far an olil one, whio 
the p^round and has a casing oi oi le 
ont anv covering, is not a new bin. 


iSS';. 
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certain notices, &c., should bo given to the sur- Municipal Extension Police and Water Act 
veyor of the urban sanitary authority. The 1876. incorporates s. 91 of the Creneral 

rosuomlcnt was summoned before justices for (Scotl^d) Act, 1831. and therefore no bmld.n^ 
inaldno- an addition, contrary to the above act exceeding seven feet m height can be o'ccted 
and bv-liiws, vvithimt giving the proper notices, within twenty-five i 

lie haviiisiiulleddowii a conservatory and erected street within the borough without the consent of 
in its stead a bedroom, at the same time raising the corporation. Sehtthe p 07 - 

one of tL external walls to the height at which fhu, [189.'] A. 0. 666 ; 11 K. 219 1 60 J. P. 2i . 
the top of the conservatory was previously — H. L. (Sc.) 

situate. The iustices dismissed the summons on ■ x- ' 

the oTound that, as the bedroom, when erected, Prescribed Line — Projection — Continuing 
dit! not OCCUPY any greater space than was pre- Offence.] — By s. lob ot thc^ i ublic Health A . t, 
vioiislv to^ith erection occupied by the conserva- 1875, it is an offence to bring 
torv the respondent had not made an addition any addition to a house ni a street be>ond the 
t<) an eYislinV building :---.Held. that the ground front of the house or building on either side 
by the iustices was erroneous in without the consent of the f^^lthonty ; 

noint of law, and that the case should accord- and “ any person offending ngamst this 
in^dv be remitted to tliem to consider whether, merit shall be liable to;a penalty not exceed! ^ 
aiidm- all the circumstances, there had been an 40 .<.l for every day during ? 

addition to an existing building. Meadotvfi v. continued after written notice m this bUialf 
yhl/fr 5<) L. A, M. 0. 99: 24 Q. B. D. 717; from the urban authority A-H eld, that an 
T 658: 54 J. P. 757. offence to which the penalty was ajrplicabie 

’ ‘ continued so long as the addition to the house 

Buildittgsiu “New street.”]— A country road, was maintained after uuftten Af 

wbirli had lonv been a public highway, and was urban authority, uotwithstandmg that the adcli- 
‘wkhin th/public Health tion was conmleted before 
Act. 1875, s. 4, though there had been very few Jlcnftall v. Smith (L. L . 

houses along its sides, was in course of becoming guished. \ 1c t p* -ct' ' 

n ^ in Sie ordinary acceptation of the term, 46 L. T. 661 ; 30 W. R. 949 : 4b J. P. ob7, 

by the erection of houses on both sides, but ’> ‘Ruil^iup's 

those houses were scattered singly and in small Briugmg rim kbSc 

croups at irregular distances, ami did not form ou ^ 

lines The urban authority made Health Act, 18/ o (3b A 39 \ ict. c. ./oj, s. i.>o 
b^hZ to kmiate “kuku-eeh” and acting, which enacts that itshUl uot be lawtul m any 
as they considered, under those by-laws, disap- urban district without the writ t err conserit of 
.™™?re b of a leiseeof a plot urban authority to bring forw.anl any house or 

nf fopuiul on one sicle of the above road, on the building foianiiigv part of any street, or an> par 
lftXthaPthri,"e^^ houses would'conttu- thereof, beyotrd the front ^ he expreSou 
vene their biiildina- line, and be built within the building on either side thLiLof--tl c 
l4 ^of buildings on that side of ‘Arouse or building ’Aloes riot uicUrde iiew bui^^^ 

the street The buiidiiit^s were nevertheless ings hi course of erect ion upoirlaiidne ei . 
^iSmnuW hr^accoXce with the disapproved buih upom 

plan, and the urban authority, relying upon their 7.0 p 582 

by-laws, called upon the lessee to shew cause why 2< ; 34 ^ . R. al7 , oO J . 1 . oc . 

his buildings shouhl not be __ ttehuildinff— -Board misleading Owners.] 

J. T. »7 i »2 W. E. 2M 1 IS J. E 2.»-E E (E) -t J “ Mv work. Si. «!. 

5th. of January, 1885, laid the foundations of the 
b. G-eiieral Begnlations. wall towards South Lane on the litn, ana 

regular liue of Street. ]-Sect. ie2 ^ t^e 7 

CknieiiilPoiicMjamlIiiiprovement (Scotiaii^ buildlL line which would prevent the erection 

1862, provides that, “ when axiy house or build- betweert South Lane and the 

inu*, any part of which pi;o.iects beyond the Ibexes were shewn on the 

regular line of the street, or beyond the front of, man Pad ground enough to 

thehoiiseor buihlnig on either* side thereo^^ liiow of the annexes being erected elsewhere, 

been taken down in order to be alteied, oi i, < rlofeTidants proceeded vnth the annexes, and 

be rebuilt the comrnissioners may requi^ i to restrain them 

sari m t(.) be set backward to or toward the line of e 4 p - the line, and to compel 

the street or tiie, liue of the adpimng houses or pulldown what they had built beyond 

buihiingsiu such manner as it — Pleld that under s. 155, the commencement 

may direct for the impi’oveinent of ^ did not preclude the board 

.--Behl that the wonls -regular line of the, ,vhich would prevent 

sticci: ” refer to a street that is thehl^tiol of ' the annexes \vhich had not then 

liue nf the buildings, and not to a r^Ammoncecl 'Held, also, that as the notice 

l^ea<lMwnalougilic pavcmoat t.o nKlicate Wdftlwugh mefiectucl for the 


ul[Uiiir 
ava ace 
^joscs a 
vast to 
i. sce<l,’ 

3 Is to a 
.ii[H’ctve 
iiierior 
A) seed 
eeies or 

H.:l01igS. 

). B. L. 


it from 
'. Di-ugs 
ailile to 
ads ami 
jrovidcs 
■cjndice 
oi* a.iiy 







LOCAL GOYBENMINT— 


erection under s. 158, gave the defendants to | or brought forward in alleged contravention of 
understand that the board objected on the i s. Ih niUftt be considered : a particular wing or 
ground that buildings according to the plan j other projection must not be selected, the front 
would make the street too narrow, tlie board had I of which is to be treated as the '‘front main 
not done anything to induce the defendants to j wall” that is to give the governing line, nor are 
believe that they would not prescribe a. building | two buildings necessarily 'Mii the same street” 
line, and that there was no ecpiity to prevent the ; for the puiposes of the section because one faces 
board from exercising their ])owers under s. 155, i on the same road or street, c»r a continuation of 
on the ground that they had misled the defen- 1 the same road or street, as the other. Art,-(rr}K 
dants, Keicluvren Zoeal JUutrd v. JSAwluivoi v. ZMivarth, ^ li)4 ; (55 L. T. (559. 

Seltool Board, 30 Ch. D. 850 ; 55 L. T. 571 ; 54 In XovenAer, 1895, T. built a house near to, 
W. il. 172 — C. A. but not abutting, on the wesf' side of Westbourne 

i Grove (part of (>rnies])y Ibtad), 240 yards ncath 

Taking down House to be Eebniit or | of a house on the west side erected in 188(5. The 

Altered” — liackes.] — In order that the power . house fronted tiuvards tlie s(mt]i. In February, 
given by s. 155 of the Public Health Act, 1875, j 1894, T. bought some land, seventy feet deep, 
to an urban authority to prescribe the line of | along the west si<le of Ormesbylioad, to the north 
frontage where any house or bnikling in the dis- 1 of his house, with the objeci of erecting cottages 
trict ‘'or the front Thereof has been taken <lown I upon it. On the cast side of Ormesby Hoad a 
in order to be rebuilt or altered” may arise, ; number of houses had been built close u]> to 
there must be a substantial taking down of the the road. The building plans shewed tliat the 
house or building or the front thereof. Where, cottages would be somewhat nearer Ormesby 
therefore, the defendant, with the view of con- Eoad tlian I’.'s house was. The urbaii authority 
verting two low-pitched floors into one lofty decided that the cottages must be in line 'with 
room, removed the front wall of the ground and T.’s house under s. 5 of the Public Health 
first floors, leaving the basement untoiiclied and (Buildings in streets) Act, 1888. There was no 
supporting tlie top (second) floor in the state in continuous line of buihlings where it tvas pro- 
■which it was (and which it was hitended to leave posed to build the cottages: — Held, that the 
as it was) by means of supports placed beneath : cottages need tmt be in a line with T.'s house, 
— Held, that the power to prescribe the line of as, in. the above clrcumstaiices, there will be no 
frontage had not arisen. Att.-Ger. v. IZdcli, erection of a, “house or building beyond the 
62 L. "j., Ch. 857; [1893] 5 Ch. 36 ; 2 li. 533 ; j iron t main wall of the house or building on 
69 H. T. 469 ; 57 J. P. 825—0. A. j either side thereof in the same street,” Bp(j. v. 

Where the building-line is prescribed after the | Ornmhij Local Board, 43 W. II. 9(5. 
building has been partially erected on the old 

site, it is too late for the urban authority to I Building ‘‘on either side” in the same 

interfere. II. ' \ Street.] — In 1887, K., the owner of a tflot of 

j ground on an estate laid out for building pur- 

“ Front Main Wall of House ’’—House i poses. al)utting on a new st.reet, built two seini- 

‘‘ on either side,” ] — By s. 3 of the Public Health j detached villas on his pj'operty, leaving a space 
(Buildings in Streets) Act, 1888, it is enacted | of sixty-two feet between their front wjill and 
that “ it shall not be lawful in any urban district, i the road. In 1SS9, R. acquired the adjoining 
without the written coiisent of the urban plot on the east side, and built other two villas 
au.thorit 3 % to erect or bring forward any house or at the same distance back from the road as the 
building in any street, or any pju't of such house first. In 1894. L., who had in 1887 acquire<l the 
or building, be^ytuid the front main wall of the plot adjoining K.'s plot on the west side, pro- 
house or buihling nn either side tliereof in the ])Osed to erect a house o?i his property with a 
same street.” The respondent, on the 30th i clear s])ace of only twenty-one feet between the 
April, 1889, began to ej-ect, at the distance of j house and the road. The local authority con- 
six feet from the edge of B. Street, a building, j sidered tliat the pro])Osed new house was a 
the plans for which had not been, approved by I building in a street “beyond the front main wall 
the local board. Before that <late plans had i of the house or buitling on either side tliereof 
been approved by the lioanl for the ei’ccti^m of a j in the same street,” within tlie meaning of 
house by B.on a. site at the distance of 500 yar<is ! s. 5 of the Public Health (Buildings in Srreets) 
from the respoiulent's site on rhe same side, but i Act. 1888. and in the exercise of the discretion 
at the distance of tw'clvc feet from the edge, <vi: i conferred upon them by tha.t section refused to 
B. Street. On the 50th April, 1889, the front i admit the plans. Upo.n a rule nisi Air a man- 
main wall of B.’s bui.ldiiig was four inches above j diamus to compel the .local authority to ailmit 
the grouml, but below the level of the street, and i the plans : — Heki, that li.’s villas, although tlnry 
foundations for other walls had also been laid : ' %vere buildings “on either side” tif the pru})Osed 
—Held, that the res})ondents hta! not committed ' new building, were "not buildings “in the same 
an chfeiice against the above section, Burenr- street,” within the meaning of s. 5. Ilcij. v. Bol- 
fhorjjc Loral Board Y , Uhicludrd'r, 59 L. J.. M. (J. ' H'ood Local Board, 72 L, 1\ 592 ; 59 .1. .P. 511. 

11) ; 24 Q, B. IX 168 ; 61 L. T, 780 ; 54 J. IX 421. 

In considering which fa the “front main wall ” — “ House on either side— .Question of Faet.] 
of a house or building for the purposes of s. 5 of | — At the junction of O. and C.Eoatls a house was 
the Public Health (Buildings in Streets) Act, | ei-eoted abutting on the footpath of 0. .Lioad. 
1888, and whether such house or building is “on ' The main entrance of the house was in O. Hoad, 
either side of” or “in the saitje street” as a j At a distance of sixty-four feet from tlie back 
house or building in course of eroctiou, for the | wall of the premises attached to the house in 0. 
purposes of the same section, all the cii'cum- ' Hoad was situate a row of eleven small cottages, 
'stances of the case must bo taken into eon- ; set back eight feet from G. iload. Tlie justices! 
sideratiorn I'he buikling must be looked at as j on an information against the appelUitit, the 
si-v^hole; its character, its position, its distance j owmer of the house, under the Public Health 
tmpo. the house or building which is 'being erected’' (Buildings In ^Strectss) 1,888,. s. S, held that 
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the house in question was both in 0, and C. streets, that no projection shoukl te 

-,. 1 ^ M^ere buildino-s on one of any building over or upon the pasement . 

lloadss Jr. t the cotta ^ the Held, that this enactment <U<1 not apply p pio- 

thVi it'was a question of fact for the justices too high up to interfere with fiee passpo . loiv 
whetlier the house in question was or was not tiie footpath. 

toth in 0. and C. Roads, and also whether the M C. 73 ; o Q B D.2/o . 4. L. 1. 440 , -b l . 

cottages were sufficiently near to the house to be oOf , 4:4 J. r. ilU. 


on one side thereof within the meann^g’ ^i the Pnwprtrt order UemovaLl — By a local act 

^C), .o . notice in writing from the local authonty, to 

Meaning of either Side,]— Where s. 3 of remove all signs or other pTojections affixet .o 

sHHigi I 

men Building not Eestrainahle.]-A ^t°ob]Stol to tlSir 

prescribe the line within which any house to be B. i. 340 , o/ J. r. . 

built or rebuilt should be erected, Space— Addition to old Dwelling-house.]- 

sattiig the owiienffif his hoixse was set back La^ __The ninprictor of a house erected before the 
havinsx been conveyed to a vicar for bmldin^ a district, and used foi* an 

church, he ilrst erected a hotel having a yard with coachdiouse ainl stables 

structure. After some years he it do n ^ purpose of maldngan adcLitioii 

and began to buihl a iiernnnient chill clp ^he coach-house and 

the land conveyed, ihe church so to b^ stables below the ground floor, and erected upon 

would abut upon a street averaging thn ty- site a buildin"’ tiiree storeys high ; the only 

feet in widtb but Slo mea^fot a"T the uppei Jhambors being up 

within M’hicli the vicar should build, but ttie .^aircase of the old house, and through a , 
formal preserii>tion was not passage into the new building. On an infor- 

weeks after the toundatioiHweie laid. ^gHiiii against the proprietor for an otfeiice 

posed church woukl was "t iht by-law of the local board, made under 

feet tieyond the not be 21 & 22 A' ict.fo. <38, s. 34, in not leavmpaii open 

no ovideiiou to shew that land could not be ^ ^ ^,,ie.tliirdo£ thearca of the grouml 

taken from the other ot s on which the dwelling-house stood the .lustieos 

necessary, to wi.len it ;-IieUl, J “AV'l "iidthat found that the building erected in the yar( being 
a liouse within the meaning ot die acts, and tlu , buililing built up to, and adjoining the old 

the vicar was the owner to whom oompeubatioii (.ither be considered with the old 

■would bo paid, but tiiat as *1*® •, buildingAs one house, or that the old house and 

the opinion of the court uiireasonablj txei - s be coiisidorod as two erections, 

their strict power, and had and that Lnh old and new buildings must be 

daiw lino after the building couit in reckoning the ground upon which 


would nor restrain the vicar froni continuing 

his building. Fdkedoiu. 

ward. 42 L. J., Ch. 782; L. R. in kq- !«« 

L. T. 574 ; 21 W. B. 97. 


ana xnai uuiu uii.t xxv.,, - o i • u 

considered in reckoning the ground upon 

the building stood, and convicted him of a bieac i 

of the by-law Held, that the conviction could 

not be sustained, because the 

not a new dwelling-house, but merely an addition 

to an old dwelling-house, or because the justices 

had not found that it was a new dwelhng-home, 


i. <33. 1 tn ATI old tlweiling-noiise, uj. uev-ttuov. 

House forming Bart of a Street. , * ot found that it was a new dwelling-house. 

Whether a bouse or building forms pait of a nu ^ ^on- 
street within the meaning of the 24 y.>>^ S,uulmiami G>n^on,t>mt, b 

c 61, s. 28, which enacts that it shall not be vm 

hwful to bring forward .any house or building H. A JS. < Jo , r 

formilia’ i>art of any street beyond the front ’wall mi-:«wess of ‘Walls.]— A local board ot health 

or ba'ikUng on either « de 'lemo^ ^^^^“Tlaw%r\^ Viet. c. 03, s liy 


■ tteliiu:; m- building on'either side thm.of J—law tritohl kl2 Viet. c. 03 s. 115, 
without the consent of ^ J p’ .o-A and 21 & 22 Vibt. c. 98, s. 34, as to the struotme 

question of fact. Ih’!/- ''’■ f of new buildings, requiring the » 

htuseofmorethanonestomytobebm^^^^^^^ 


h L. J., M. C. 132; 10 Jur. of more than one storey to be built ot the 

L. 'i\ B46 ; 12 W. li- 715 ; 9 Cos, C. C!. dod. ^ thickness of nine inches, subject to a penalty , 
Hone'S form part of a street within th another by-law a penalty was imposed 

meaning of the act when they, are so contiguous iii <Uem, in case of a 

as substantinUy to form a continuous row. Ih. ^.gence under other 

Projection -Where no Milrb^ira’^oSl S^'ikre than ^ 

traffic 1— A local act for the promotion ot health, p a -parfY-wali of a thickness of tour and a 

and tlie tegiilution of brings m 'iialf iMl^,|a#sold' ® 
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lined imder the former by-law, respondent had 35, f: 

been Gjiven to him law. James v. 

:,hc'' walls^of the ilqnisite'thickness, he 5 K. 112 ; (>7 L. I. Boa ; -11 1-^'. 1 

under the latter by-law in a KJv. 

ofheak^?nTlc^ 

complete before 

kUing an open space belonging bpsuchlm^^ 

c “85, s. (>, “air partitions ot a specified 

~r flue shall bo of if the by-law applied to open spaces btlougm^^ 

:, and "at least ’equal to half a to ol.l huiMngs it was bad as cxceec mg the 
L.S. A subsequent Iccal statute powers couterred by 21 y -i \Kt. c. Jb, s. .it. 
the chimneys and dues of every TueJ^e.r^. hves, i Jui. (^.b.) b-J. 

Between opposite Properties— How Cal- 
: . 'i-^'By a by-law made .by .• commissioners, ; ^ 
21 & 22 Viet. e. 98, it was ])rovided that 
building to be erected and used as a 
4ling-housc shall, during such use, have in 
at the side thereof an open space 
_k , to the e.vtent^of 

at least 1 50 square feet, free from any cu’ection 
above the level of the ground, other 
but where there is a water-closet 
y, an open sjiace of not less 
foe allowed, and the distance 
across such open space betaveen every sucli 
building and the opposite property at the rear or 

^ +.1 aA" side exclusive of any common passage, shall be 

Party Liable.]— B. contracted \\ith V., building be two storeys 

lor of land, to erect seventy-six houses ^ t ^ ^ ^ 

for a certain price and on certain ” shall be fifteen feet; if such 

,iid lodged plans with the urban sanitary gtorevs, it shall be twenty 

:.y. After feet; if more than three storeys, twenty-five 

on 1st September with C., that C. shoidf | -- j | siiace required to be left 

le rest ot the houses at a certain buil.ling to be irectod anil the 

in oreotuig the houses, made .he walls property must be co-extonsivo with the 

ent, and not in couiphaiice withyie by- 11 - - ikarcatln between such building and 
the urban sanitary authority, but C. s “ ^ kpertv and that at no point 

n of the by-law was after 1st Sep- 

when B hnd ceaswl o ^ i,iteryene between them, exclusive 

i the of aiiv common passage. Andertim v. Jhr/h/, 

orson erecting the biiilihi gs "Im-h C. _ . i 32 L. J., M. C. 137 ; 9 Jur. 

Idiiig, and, therefore, not liable under the 1 '^^ ^ ’ 

which imposed a penalty for violation 

s as to thickness of walk Jirown v. Buildings not in a Street. ]-By a local 

‘Ort Zooitl Jiourd, 4.} J. I . no,!. improveiueut act, ■■ it shall not be lawful to 

build within the borough any houses with their 
Walls of “Hard and Incombustible Material” facing each other, which shall be sepa- 

aalvanised Iron Building — Wooden Frame- ■p.j^ted from each other by a space of ie.ss thaii 

- 55 r 0 rk; — By-laws.] — ^Where a by-law of a local twenty-four feet wide”; — Held, that this did 

sanitary nuthoritv provides that the wails of new apply to the erection of buildings not in a 

buihlings shall be composed only of “hard and j-treet. but that the prohibition afmeteii only the 
incombustible material,” such by-law applies to bvnlding in a street of two or niore houses at the 
walls composed of wooden posts attached to a time, Avith their fronts facing each other, 

wooden frame, covered on the outside by a skin ^vithin the prescribe<l distance. v. 

of galvanised iron. Badley Ckicltjidd JDhtrlet Bell, C. C. 17.1; 28 L. 5., M. V. 189; 

ConfU'iL 64 Ij. J., ,Q.. B- ’^71 ; lo ^K, 461 ; 72 (x.S.) 1088; 7 W. K. 4o0 ; 8 Cox, Lu C. 


wards he w’as 
Subsequently, notice^ inying 
to make tl 
was fined again 
contiiming penalty for 
shillings a day : — II. ^ ^ 
did iiot apply to an 
which Avas < 

and that the lattcu' convictmn was 
Jfarshall -v " - - - 

C. P. 416 ; 28 L. T. 538, 

By B 4 Viet. 
betAveen any chimney or 
brick or stone, 
brick in thickness. 

enacted that “ , y i 

new building shall be constructed in such mode 
and of such materials and dimensions as shad — 
from time to time be determined or approAmd by culate 
the corporation.” and then, if no direction should uiidei 
be given by the corporation, prescribed certain every 
directions different from those contained in (bvel 

8 & 4 Viet c 85, s. 6. A master builder built a the reai’ oi ^ _ 

chimney imt in accordance with the provisions exclusively belonging theieto,^ 

of B & 4 Viet. c. So, s. 6, and he was convicted a. 

before iustices of an offence against that act thereon _ 

Held, that the local statute had not repealed j than a prwy ^ 

3 A 4 Viet, c,- 85, s. 6, and that the conviction j and no other pinv 
was right, im v. Mall, 45 L. J., M. C. 158 ; 1 than 100 feet may 1 
1 Ex. b. 411 ; B5 L. T. 860. 


Height of Floor— -By-law— Beviatiou from j j 

Plan.'l A by-law of a sanitary authority, made rheL.n 

under s. 157 of the Public Health Act, 1875, that eve 
required that a plan shewing the dimensions of dw^elhnf 
the several parts of any proposed' building should open spj 
bo sent to, and approved" by, the sanitary autho- extent 
rity before the Avork of building was commenced, cause t. 
The - respondent' sent > in ’'--plans', of a proposed tween e 
buildmg, which W’-ere approrOd by the sanitary perty a 

authority. In. the course .of building ho deviated erected 

from the plans t sent in Iby'ateing/the; height of house;, 
sfhe iflpors of the- buildlng4'-*~^Hcld5( -that ^thc belongi 
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across such open sDace to the opposite houses was there is adjoining or belonging thereto, or oceu- 
!fiftv-two feet ; but as P.’s land was bounded by pied therewith, either a street or a clear open 
a public street, the distance from the houses of space in and to the full extent of tlie^ tiYmt 
P. to the edge of the street was only eight feet:— thereof, and of not less than twenty loet m 
Held, that on the true construction of the by-law width: — Held, that a party had conimitted 
the public street was the opposite property, and an offence under this section in building, aiiu 
that i*. had coniniitted a breach of the by-law. causing to be used without the consent or. tue 
Jonrx V. J^arn/, 57 L. T. 4U2 : 52 J. P. 69. local board, a dwelling-house with an open space 

* in front less than twenty feet in width. lo. 

Suitableness of Building to locality— Power Sect. 103 enacts, 

dents under s. OS "pp'' "P ofEending shall for every such offence forfeit a 
luiprovemeut Act, lOiO. ilie plans cUd not ais- -j an.i fo,. syorv (lav after 

close the breach of any of the statutory piw durino^ which’ the offence continues, a 

sions or by-laws of the respondents. 1 he ^ospon- exceedino- 10 .s*. :— Held (bv reference to 

t^iinrrSe tsrttti ^rusPotthe the ‘I" 

of approval ‘p'^in'ropl- Held, also, that the user of a dwelling-house, 
circumstances they \\eie bound to a,ppiove p 4 ^ a 97 is not the making or suffering 

the intended ncw.buikhng Tfo ^conthm:’ conteS to tire” act, withiS 

o/hTy/w Corpomtion, 60 L. i. 06,-1, o6 J. ^ ^, 3 ^ 1 &. 

The owners of a house and area situate in and 
- fronting a street, altered the front of the house 
"Wooden Fence with Covering Liability 01 w out bay wundows projecting beyond 

< 0 wner.]— B., being owner of waste ground in an street line of frontage, but not beyond the 

urban district, put up a wooden fence along the of the area. After the completion of the 

boundary without floor or roof, and let the place j^fterations, the local authority threatened them 
to K., but forbade E. to affix anything to the summary proceedings before the justices 

structure. E., without B.’s knowledge, stretched j-ecovery of penalties under the Pubiie 

canvas across the top of the fence, and left the jj^alth Act, IS'Vp on the ground that they had 
premises. B. was then charged with erectnig a forward their builcliiig without the^ written 
wooden building contrary to the by-laws .-—-Held, ^f the local authority under s. 156. ^ ihe 

that the justices were wrong in convicting B., jjioved ex parte for an injunction to 

the mere fact of being owner shewing no ^, 0 s^^,ain the local authority from taking these 
offence. Bennett v, Skcf/neas Local Board, o4 pi,o 00 edii-xgs, alleging that as the alterations had 
J. P. 469. been made over their own property, the local 

authority, in threatening proceedings, were 
Back Yard — Contravention of Plan.]— Sect; 99 acting ultra vires ; that they having had notice 
■of the Kirigston-upon-Hull Improvement Act of of the intention of the owners to make the altera- 
1854 enacts that everv liouse to be thereafter con- tions, were bound by acquiescence ; and that tlie 
striicted on vacant ground (except corner houses, justices had no jurisdiction, as the local autliority 

IkcY ‘Mihail have a'back vard, or other vacant had not made their complaint within six moimib 
m-ound aud area, of not less than eight feet, after the alleged offence, as recimred by s^^ 2o2 ; 
Ixtendiug from the main building for the whole the mj«i^ctaon was reteed Acrr y t 
ieii'dh of such building; and by s. lul, a phiu Corpomtion, 40 Ij. -J., Ch. 40.) ; b Ch. D. 4t)d , 
.shaTl be furnished to the loc<d board of health 25 Mb E. 264. 

bv tjersons in tending to build, shewnng the i i • 

particulars required bv that act : and the build- Consent, how given,]— A board having 

iiig shall not be commenced until the loca statutory power to consent in writing to a pai- 

btird ill .prove the plan. A builder submitted ticular act is not bound by tacit acquiescence, 
to the local board of health of the borough of Jl. 

SCicJCi'S^mvtYilnt^^ BnildingHans-Approvalof-Mandamus.]- 

Yle" but not at the’ bach. The local board dis- A mral district council invested with the powers 

upm.n Att YnYrs uU complying with s. 99, of an urban sanitary authority to hytoys 

but the party commenced to build notw'ithstaud- respecting the sewerage of uew'stiects, thc di a 

Y_Hdd that whether s. 99 required the age of new buildings aiul the depositing ot plans 

vic'int space to be, at the back or not, the party for the same under s. lo7 of the 1 ublxc Health Act, 

wks ri'ditiv convicted of an offence.against s. 101. i87o„are not entitled to reject the plans of an. 
YY «« V Local Soari, 3 own® of a proposed building estate, properly 

H rc 921 • hA L 1 M. C. 36; 13 L. T. deposited with them, arid not contravening any 

H A t„ J-1 , 1.- J., 1 ■ of their by-laws, solely on the ground that the 

/’i, ‘ , , plans do not disclose -a complete system ot sewei- 

' Building without Consent of Board.]-Seot. 97 age, ■ including outM, to 
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Notice and Deposit of ^ 

-rives a notice of Ins intention to build, an'l 

leaves with the local lM‘''’^''V'^‘?''o‘nn.r*‘inbkct 
hc mav at otice commeuce tia; buil(lin„t 
to the'right of its being altered or piiUed (low . 
if not in conformity (Vitli I 

board. IMfcnhu! y. 4 11. (V J- 

Jur. (N.s.) S'J4 ; 14 L. 1. obo ; M . K- ■ bl. 

<'>i; a. 


— Approval of Plaa.J — The owner ^ 
hon-e after having, in t'eeo>'<lan<-'e with ‘t 
of tlui local uovcrumcnt hotird, IcU, oti uii lotu 
al October, a plan of an inteialcd new building, 
the local boai'ilpar-scil a rc.Milution that tbe plasi 
was appioved (If, and that he slnaild 
40f for oevtuiri land of his thrown into the sii . . 

Rq refused toaocent the 40/., Init pvociieded w tU 
his works, and by the i^lUU of (letiiber hat puhed. 
dotvii the front wall of liis house. On the -, h. 
of Ootolicr the hoard passed a resolution aban- 
doning the terms betive offered. ™iutnng, 
him to set his frontage itirther bmX. I n. 
•n<->tiee was iriven under s. loo oL the ,1 utnio 
1 Health Aet,l87.b, as on the ^Mit ^ 07 r'frf 
I having been pulled down. On the 2itU ol 
Kovember the owner of the house ; 

with his building, and on the 21s,. >1 Decui e 
he \yas sewed with notice to puU down las new 
Slitig :-Held, that the local board having 
awn-dveil of a plan, and having allovveil a ht,.ua> 
owiier to proceed and pull down t.ie 
orWs Iionse, could not afterwards avail *1 
of the powere acquired tvlien the fiont ol . 
tas been taken dowm. .Wixten- v. 
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2 Q. B. 451 ; 75 L. T. 86 ; 60 J. P. 804—0. A. 
Affinnmo; 4-.4: W. B. 64(:b 

No athiou will lie against a local authority 
for a mandamus compelling theni to approve 
building plans submitted to them m pursuance 
of the W-laws in force iu their district, which 
plans the authority in the bonii fide exercise ot 
their powers have already 

with the by-laws. ^ 

om>oii, 66 1.. J., Q. B. ^5,; J I .V 
678 ; 76 h. T. 637 ; 45 W. K. 41 1 ; 61 J. 1 • 340- 

0. A. 


-Jurisdiction. 


404 


0. Right to RuU Down. 

Power of local Board— Notice to BuUding 
Owner.] — The provisions of s. 158 of the 
Health Act, 1875 (38 & 39 Viet. 0. 00), and ot 
tlie 1 T-laws of a local hoard giving them powei 
to pidl down or remove any .work execute 
w'ithout the approval or after the thsapproial iff 
Tlirlocal board! and which is in at'l' ^ct not 
ill coiiforinitv with any by-law ot the ioc<U 
hoard do not authorise them to pull down a 
budding without giving notice 
so to do to tho owner, in order that he “7® 
an opportunity of .shewing cause why the 
Sg Should not be pulled down / 

Wmidm-orth JJotird of JUrl-s 
ISOl. ami .Vostem v. Po'ntifpoid Local ;^»aul 
(9 Ch. B. 677), approved. 

Local Hoard. 5‘J L. J., Q- !>• A>0 , -+ 

"2 ; 62 L. T. 783 ; 38 W. E. 499 ; 54 J. P. 693 

— Ct A. 

For Infringement of By-laws.] — On the 
liifrineomciit of by-laws made by an nihin 
.sanitim- authority, whether as tii 
quiremeiits or tho depositing of f 

the building of houses m a neiy street, tl ej 
' are empowered under s. 34 of the 
ment Act of 18.18. to pull down the lious^. 
Iiaher^■. PoiHowvth 4 L "1. Jtx 

223; 3 Ex. D. 1.57 ; 37 L. 1. ,S22; 26 E. 

locid board of health made 
the Local Government Act, LSoh (21 \ ict. 

c 1»8V. :U. as follows : " (Jth. Every person 

iuteniiina: to erect any neiy building shall give 
fourteen (lays' notice, to be deliveral .o the 
boarir.s surveyor, or left at his house, with dehiil 
plans and sections, and any pewini wbo shall 
meet aiiv new building without dohvoniig such 
notice, and plans and sections^ or without having 
the plans, ice., approved by the bonid, ® 

liable to u penalty of 40.v.” By by-law .36, the 
boaid might cause to bo altered or pxillcd down 

.anv vvork heaaxn or doiie mcitutraveiition ot the 

hv-duLi-Hcld. that the 6th by-law was 
within the powers 

reasonable and thetpfore 7i.fr' t’ 

44 L. J., M. C. 51 ; B. E. 10 Q. B. lo2 , 32 L. 1. 
^'^“Svidth’’Mite.^i57 of Public Health Act, 187, 7 

and the bv-laws under it, meana width of roaib 

WOT and hot width between hauses on each side 
of the street, so that as urban ahthorrty is not 
entitled uiidor the above seetton and by-laws 
to disapprove of and pull dbwu.hous^, ;m the 
course of erection in a hew street .bh-Htej^nd 
■ that the building was too- near, the 

V. Barton jMeal :B«urd,:MA M-ArLyS: 


Part of Building.]— A by-law 

SlrfPTKhnts provided that Mtoeii square fttt ot 
tSce shiZl bo left open in the rear ot any 
u^v^nilding. The 

voiition of this B.V -law Held, 

dants might puU down Hurt part iff tire biuia.n,. 
that infringeil the bv-law in an . * , , , 

pleased consistently with safety but n.jt m a 
Immeimis wav, that whore there had been 
™ in pulling down the hmldin.g the (_le eu- 
daiits were not hable iiiiless_the diiiu.ige i,., 
thereby was appreciable. Jaajjcr v. lJo>ua.du 
Sanitarif AHtliorlt i>it J. 1 • - 

For not giving Notice or 

P.V the I.ocal tlovenimoiit Act, 18,i'S (,-i x -- 
vie? c 28^1 34, local hoards have power t,> 
make byii.s with respect to-iirst He hvii , 
width anil consiruclioii ot new stieets see. i b 
the strnctareof the walls of new bull. hug. ,1. 4 

the sufficiency of space about huilibuhs , i ; 
the drainage, Ac., ot buildings. And tlrej n o 
further provide for the observance (ff tire s.i i c 
te ena(?ting therein such provisions as tlrey 
think necesWry. as to the giving ot notices, as 
to the deposit' of plans and sections by persons- 
lute di m to lay out streets or to cmistmct 
bffiklin-s, as to inspection by the local boaid, 
and as to the power of the local h. rciwn w 

alter or pull <lown buildmgri '.—.Had, that r ic 
VoA to pull down buildings for 'vh.c i 1 e- 
: local boards might make provision xvas i ot c u- 
dmHl to cases of contraveiitiou of 
relatim? to structure, bat iniglit beexteiRCu o- 
cases of contravention of by-laws -i-elating 
the giving of notices, the deposit oi ldan^, cX., 

— C. A. 
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local Jurisdiction. 

««t, refer to the | land withm the junfidi 

The laml leased was 1 „ 

was bounded from the street bj^ 
erected _a chapel om tl.- 

iaiid. The chapel was 
board was ixi 

clary wall were completed attei 


a of a local board, 
than the street, and 
/ a wall. _ They 
and in order to 
eps were placed oxi tlxeir 
erected before the local 
»s and boixxi- 
•wards. After,; a 
. xiotiee to the 
.steps ..and 

, j^_.isatioii ^ 

' .ras not iustified, 

. 1)8, and if aixy by-law 
lx by-law would be nn- 
Hohjliead Loral Board, 
J.. Ex. 25 ; 7 L. T. 'M2 ; 


higher 


^ the land. 

approach the 'chapel step; 
land. The chapel was cr< ^ 
board was xxi existence, bxit tjic step, 
clary wall were completed after 
resolution of the board and a_^ 
lessees, the local boanl removed the 
boundary wall and refused coinpcn. 

Hehl, that the local board w 
under 21 .'c 22 Yict. 
authorised the act su< 
reasonable. Broicn v. 

1 H. & C. GOl ; 32 L. 

^bSaw'by a local beard of health, imposing 
continuing penalties on a^.v tn lio anr 


Henioval Act, 18 '<e|or pnrposes of proceanrt, 

and those acts regard the receiver of the rents 
and px’ofits as owner. Il)> 

Compeusatiou — Basis of Arbitration.]— 

By a presentment of the graml 3 ury, at the 

LH-erpool city sessions, under the 

the Liverpool Sanitary di^kt^for 

certain houses wei'C condemned , u* .n 

human habitation. In the 

followed, to determine the amount of ““P™ 

tion to be paid to the mvner, the nibitratoi 

made his award on the basis of the 

site and materials of the houses only ■— Hg"’ 

that the houses ought to^ have 

they stood before demolition, 

once to the fact of their, approaching demolition, 
ns nremiscs w’hich might have been let, an 
that their value was pafEeotod by y® 
nieiit of the grand Jrough 

C'oyj,omtw„, 04 L. t- A ' 

"Varied, 05 L. T-. ; “o J. 1. i8 

_ Award. 1 — If an arbitrator appointed 


now streets’' ; -Held, that riio secuuu ..... ..... 
empower theiiuikii.g of 

shall coimiieiioe the erecn.m <>t .i Iniilduv n ■ 
new street unless and until the kerb of each lo.it- 
nath therein shall have been jiut in at such .oel 
as niuv be ti..\e.l or apjiroveil by the urban s,i ii- 

itary authority.” 

j turn, .52 L. T. 017 ; 33 W . K. 104 ; 49 .1.1. .i.n). 

Plans-Power to Eetain.]-It is reasonable 
for ail ui'baii sanitary authority to ninko <i b.,- 
law and regulations enabling it to ruliun^ the 
plans of intended bnihlings deposite(l uri.ler tht 

Public Health Act, 1.S7.5, altliough 
be disapiivovcl of and rejee ed '• 

IMijuj ImmI JJuTi-d, 1 Cab. *: L. O.iJ. 

Power to approve or disapprove.] A 

bv-law .nving power to a coriioratioii to approve 
ofiulpprove If idans of proposed new buiU i^s 
I is not unreasonable where oy the special 1-., . 

• hition under which it is ma.le power t,o iippe.n 
■ to Quarter sessions from the decision ol tl.i 
5 corimration is given to 

; Q. B. 85 ; 75 L. T. 51 ; 44 W. K. o4l , 00 .1. I 
jliS!). , , .. ' 

n'" No Approval of— Oonttntpg ~ 




d. By-Laws ultra vires. 

4 by-law made by a local board of bealth, 
that no dwelling-houso Should be 

< 111 1, haviinr at the rear, or sale, a sufSioient road- 
way for the purpo.se of affording ^cient means 
of aeoess to the privy or .ashpit JrelongiM *0 ths 

iiamc is 'bad sxis beybml- the jiii^isdxct\ou. coil' 

S’ by'dre act. Twfe v. 

’ ] ■' isseds’ hml .for nMe^idiie .-^s a. piece o 

7. '.'i; ,.’7.,. . 


Limitation 


LOCAL GOVERNMENT— jMristZiefioH. 


llfh December, 1885, an information was pre- 
feiTCfl against the appellant for that he, between 
the (>ih March, 18(S5, and October, 1885, had 
commenced the execution of works, the plans 
of wdiich were not in conformity" -with the 
by-laws, and had erectwl such works notwith- 
standing the disap] )roval of the urban sanitary 
authority, and permitted the same to continue, 
notwithstanding written notice of such contra- 
vention of tlie by-laws. By by-law 5, s. 9, “ If 
the person intending to eonstruct new houses 
sliall construct, or cause to be constructed, any 
works, or do any act, or omit to do any act, or 
coni}>ly witli any requirements of the local board, 
contrary to the provisions herein contained, he 
shall bo liable fV)r each offence to a ])erialty not 
exceeding 5/., and he shall ])ay a fiii'ther sum 
not exceeding 4lKv. for eacii and everyday during 
which such works sliall continue or remain con- 
trary to the said ])rovisions/’ The justices con- 
victed the a])])ellant of tlie offence, and ordered 
him to pay the penalty of 51. and costs, and also 
to pay a further sum of 5.?. per day from the 
12tli of October, 1885, being the day. on which 
the respondent first served a notice of ohjection, 
to the 11th December, 1885, being the day on 
which the said information was laid : — Held, 
that the conviction could not be sustained, and 
that the 9th ])aragraph of the 5th by-law w^as 
bad, because there was no authority to inflict, by 
a by-law, a continuing penalty for merely not 
pulling down a building actually erected and 
completed. Held, also, that the said by-law was 
ultra vires, because, under s. 115 of the Public 
Health Act, 1848 (11 Sc 12 Yict. c. (>8), a con- 
tinuing penalty is to inni only for each day after 
written notice of the offence has been given hy 
the local board. Tlie section does not authorise 
the infliction of a continuing peiialty “ for each 
day during which the works shall continue con- 
trary to the provisions of the by-laws.” Held, 
also, tliat the respondents had not taken pro- 
ceedings in time, and were barred by s. 11 of 
Jervis’ Act (11 & 12 Viet. c. 43), because the 
original offence of commencing the work was 
not shewn to have been committed within six 
months of the date of the information. The 
period of limitation mentioned in s. 158 of the 
Fidflic Health Act, 1875, applies only to the case 
of a continued offence. v. Gateshead 

Oorpoeatha, 55 L. T. 92 ; 34 W.E. 582 : 50 J. l\ 
805. See also James v. Wifnll. supra, col. 392. 

Sufficiency, of. Space about Building.]~A 
local improvement act authorised by-laws to be 
made for sufficiency of space about buildings. 
A by-law provided that' every new building 
should have in, the. rear or side an open space 
of at least 150 s<]uarc feet, and wherever any 
opeii spac.c had been left, when the building 
was approved, such space should not afterwards 
]:>c built upon without approval : — Held, that 
the by-la"w was bad so far as prohibiting future 
buildings on the s|)aces left open. Quluhy v. 
lAecrjhwl Corporation, 53 J. P. 213. 

Prohibition of use unless fit for Human Habi- 
tation.]— An urban sanitary authority made the 
following by-law under the Local Grovenimeiit 
Act, 1858 (all by-laws made under which are 
deemed to be l)y-laws under the Public Health 
Act, 1875, if .not inconsistent with any of the 
provisions of that act) ; No new house shall he 
occ.upied until the house drainage has been made 
and completed, .nor until such house has been 


certified by the local board, or their officer autho- 
rised to give such certificate, after examination, 
to be in every respect fit for human habitation 
in their or his opinion” : — Held, that the by-law 
was reasonable and not inconsistent with any 
of the provisions of the Public Health Act, 1875. 
and therefore valid. JlorsrU v. Sivlndon Loral 
Board, m iL. T. 732 ; 52 J. P. 597. 

Bwellings for Servants of Hail way Company 
— Not ‘DBuildings used for purposes of such 
Eailway.”] — The appellants erected dwelling- 
houses for their servants whose <lnties required 
them to live upon the spot, on vacant iaiul, 
acquired and held by them under certain acts 
of parliament, near to hut not forming part of 
one of their stations, nor used for the purposes 
of their railway. The a])pcl]aTits wci’c convicted 
and fined at petty sessions for not having given 
the respoiideiits, who were the rural sanitary 
authority, notice in writing of their intention to 
erect the buildings as required by one of the 
by-laws, then in force, made by the respondents 
for the 3.‘egulation of new streets and buildings 
under ss. 157 and 276 of the Public Health Ach 
1875, and allowed by the Local Grovernment 
Board. Sect. 157 contains a proviso that the 
section is not to apjily to ‘‘ buildings belonging 
to any railway eompany, and used for the qnir- 
poses of such railway under any act of parlia- 
ment” : — Pfeld, that the by-law was valid, and 
that the buildings in question were not within 
the proviso. Manchester, ShefieUl and IJneoln- 
skiro liy. v. Barnsley Union, 67 L. T. 119 : 56. 
J. P. 679. 

Power of Local Authority to set aside By-laws.] 

— Even though the jflans of new buildings have 
been passed by the local authority, the building- 
owner will not be entitled to erect buildings in 
contravention of any of their by-laws. Beinble, 
that a local authority empowered to make by-laws 
has no power to sanction plans in contravention 
of by-laws properly made. McInioJi and Fontip 
pridd Improvements Co., In re, 61 L. J., Q. B. 
164. 

Power to order Eemoval.] — A local board 
made by-laws with respect to new streets, by 
one of which their approval was required for the. 
erection of buildings ; and it was ])rovided tliat 
if any works were constructed “contrary to the 
provisions herein contained,’ the board might 
have such works removed, altered, or pulled 
down:— Held, that the by-law did not give the- 
board a general power of veto on tlie construc- 
tion of buildings, but only of clisapproving and 
ordering the removal of hiiildiiigs which con- 
travened specific regulations contained in the: 
by-laws. Boldnson v. Barton Local Board, 53- 
L. J., Ch, 226 ; 8 App. Gas. 798 ; 50 L. T. 57 : 
32 W. K. 249 ; 48 J. P. 276— H. L. (E.) 


e. Hsecl as Watch-Houses. 

The provisions of the Municipal Corporations;. 
Act (5 B Will. 4, e. 76), s. 84, with regard to. 
buildings used as watch- houses, apply to such 
buildings in those places only that were under- 
the control of various local authorities before the 
passing of the act.' Baldwin v. White, L. B. 10 » 
Q. B. 279j 32 LvT. 365; 23 W, IL S26. 
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lENT — Jurisdiction. 

Held, also, tliat there ^ 
public to hold meetings in 
ihcx’efore there was no ii 
within s. 11 ; and that 

therefore right. Ih. 


4. Beweks. 

What are. 

thaa one House.]— :1 be 
Health Act, 1875, 

;ible interpretation, 

’ within the meaning of 
(Tie house has lieen con- 
Liuuil Board v. Batten, 
2.Vch. 1). 28B; 52 L. T. 17: 

i vate, groiituh 'bxtt; 
'ban one building, 
ing of tlie Ptiblie 
VttleoL 63 L. 3., 
70 L. T. 242 ; 42 


1 Private Brain for more 
word “ sewer” in the Public 
should receive the largest pos 
and a tlraiii is a "vscwei 
s. 13 when more than < 
nected with it. Acton 
54 L. d.. Ch. 251 ; 

49 J. F. il57. 

A drain passiiig 
receiving the drain: 
is a “ sewer ” witln 
Health Act, 1875. 


What Buildings may oe 
premises have been provided for t 
beius used as 

ixiider the Public Health AcMS^ i 
c. 63h s. 74, it is allowable to eiect 
bniidiiigs as may be conducive to 
for which the premises have been 
such a nature are a conservatory, a 
a imblio library, hut not a town h 
.nf art AH.- Gen. v. Smvlcrland 
45 L. J.. Ch. 839 ; 2 Ch. D. 634 ; 

■24 W. 991—0. A. 

Holding of Pairs.]— Where, by 
liainent, a corporation^ 

W in ^“roierwnaition for the purpo-se « 
pAlic reerLtion, the court restramed the coi 
poration hy injunction from penni tmg a 
fair to be held on such piece 


inrt III. of the Public Health Acr. 
been adopted by a sanitary 'bithority, 
)assiim’ through private ground, but 
the drainage of more than one hoube, 
hto the meaning of s. 19 of this act, 
not a sewer within the meaiiin.!; cd the 
Act, 187.1. Tratu v. ntlen 
considered and distiii- 
V Hore (Son mush) nern, 64 L. J.. 
r 18951 1 Q. B. <185; 15 U. 283 ; 72 
59 J. 1M03. ; . 

authorit V who have adopted 
e. Health Acts Amendment 
the true construction of 
lich connects two, or more::: 
of diif cron t owners, with 
single private drain, and 
neis individually. Self v_. 
54 L. J., Q. B. 217 ; [1895] 
i^l and followiHh IBll v, 

; KU : [1895] 1 Q. B. 9tH») 

1 of Wills, J., in Bract a v. 
C. 48 ; [1894] 1 Q. B. 233) 
asflmarne (hrporaintn, v. 
Q. B. 571; [1895] 2 Q. B. 


' r an act of par- 189o, nas 
U was directed to cause a ^ 
drained and_ levelled, and 

and is 

cattle 1 Public .Health 
'm.-Gen. ([1894] 1 Q. I’. 

2 Gifi. 363 ; 29 M/ ’ 

CN.S.) 36 ; 1 L. T. 15;j. T.’23i ; 03 W. ll. 300 

-By-law.]— A local board A Igd f 
i regulation of a pleasure pai • • ■ _■ ' 

jurisdiction, and one was, > Aci. I WO 

£'irthSifure''groun^^^^ houses the ,.roperty 
un lit tne Ip'- public sower, as a 

'"blirno fence bhren iniairiAlc by such ov 
them ; and the justices i Ihen-. 
holding the by-law to be i 1 * ) 1 ^ 

of England and not war- Ilao (64 L, ’»•, AL t 
.e Public Health Act. (h®W™v«y- p 

Bridle. 47 J. P. 183. C ttlfH (‘‘■'i H. J., M.^ 

' I commenteil on. i 

Bradford; 65 L. «T., 

■ " ■ *74:,'H. •".T..'::762, 


233) 


And the fine for olienc 
stravod inside, there 
-sumcient to pi-eveiit 
.declined to convict, . 
reinignant to tiic law 
• ranted by s. 16)4 of the 
Torffuati 'Local Board v. 

Soyal Parks - Kules — Coayiction for lu- 
■fringlag.1— By the Parks Begulatioii Act, 18(2 20.) 
uu Viet (• 15), s. 9, any rnle made lu oOl 

Sdthiu three weeks after the beginning of the 
tht'ii next ensuing session of parliament ; and Acts An 
t lU suc"er shall be disapproved of by a o^l a 
iither house of parliament within one month all Hre 
tlie same shall have been so laid before Health 
mrliament. such rules, or such ■ parts; tiicreof as tw or n 
shall* bo disapproved of, shall not be. enforced:— of s 1 

■ska, that.mles f a lo 

,!SS»g “f K SiS'S’smotfliofuu 

’ f', ‘‘V M*-- p '‘r 5 ^ . r; ^ ‘ ^ ^ 


of the Public Health Act, 1875, which 
every local authorUy the duty oi 
all sewers belonging to tliem, 
altered by s. 19 of the Public Health 

Act, 1890. or by a section _ui 
confers on the local aiithotily 
dven by s. 41 <4: the .Fnblic 
L Therefore drains draining 
not within the same cuiiikge: 
for the purp^BCH of the general 
5 of the act of 1875. Where it 
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niaiiclainus. Ilef/. v. Corporation. 66 the payment demanded. Jlamlswofth L-wal 

L. J., Q. B. 80 : J1897] I Q. B. 4(5 ; 75 L. T. 377 ; Board v. Taylor, 69 L. T. 798. 

45 W. K i()9 ; GO J. P. 759. ^ The existence of sewers under a street for the 

A draio constructed upon private around to independent drainage of particular houses, and 
which tlie^ public have not access is a private the fact that the street has become vested in the 
drain within the meaning of s, 19 of the Public urban authority, are not sufficient to shew that 
ITealth Acts Aniendinent Act, 1890. Hill v. the street hai^ been sewered as a whole. Still 
IC/'ir ((54 L. J„ M. C. 1G4 ; [1895] 1 Q. B. 906) less can the legal assumption be made that such 
discussed and (loiibted. Sral Merthyr Tydfil a street has been sewered “ to the satisfaction 
1‘ [1897] 2 Q. B. of the urban authority” within s. 150 of the 
543 ; 77 L, T. 303 ; G1 J. P. 551. Public Plealth Act, 1875, wlien notices to sewer 

have been given by them, and proceedings taken 
After Point of Junction.! — A drain used under that section. Ilduihioorth Urhan. Council 
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“sKfew Sewer”,-— Enlarging old Sewer.] — The 
commissioners, under an improvement act, w'cre 
empowered to make new sewers, but proliibited 
from making any new sewer to drain into a 
public river above a certain point : — Held, that 
they ought to be restrained, at the suit of the 
private owners of a weir in and part of the soil 
of the river below that point, from enlarging 
atid deepening an old sewer running into 
the river above that point, so as to make it 
virtually a new sewer. Holt y. Mochdale Cor- 
poration, L. J., Ch. 761 : L. E. 10 E(p 354 ; 
23 L. T. 43; 18 W. ll. 885. 

Held, also, that the plaiiitiifs suit, being based 
upon their statutory rights, was maintainable 
without making the attorney-general a party 
thereto, or proving sj)ecial injury. Ih. 

“Works for Sewage purposes.”] — The cleaning, 
levelling and cementing the bottom of a pool, 
into w’iiich the effluent from sewage works flows, 
is a work for sewage purposes within the meaning 
of s. 32 of the Public Health Act, 1875. TFb/i- 
hledon Local Board v. Croydon Sanitary 
Authority, hii L. J., Ch. 159; 32 Ch. D. 42i'; 
55 L. T. 10(5— C. A. 


Water-course.] — The sewage of certain houses 
«drained into a sewer, and, after passing through 
the sewer, was for a period of some years allowed 
to fall into an open water-course, which, in its 
turn, flowed into a brook ; — Held, that, under 
the circumstances of the case, the open water- 
course was a sewer within the meaning of s. 4 of 
the Public Health Act, 1875. Whcatcroft v. 
Afatloch Local Board, 52 L. T. 356. 


Cesspit.] — xV cesspit into which ten houses are 
<lrained by their owner is not a sewer or a work 
belonging thereto, so as to vest in tlie local 
boartl under s. 13 of the Public Health Act, 
1875. Meader v. ITT-wt Cloiccs Local Board. 61 
L. 3., Ch. 561 : [1892] 3 Ch. 18 : 67 L. T. 454 ; 
40 W. E. 676.-C. A. 
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Eoservoir or Cesspool.] — The word “drain” 
in the above act means a passage for sewage 
from a single house : the word “sewer” extends 
to any system of drainage ; but neither word 
includes reservoirs or cesspools. Sutton v. Xor- 
unch Corporation, 6 W. E. 432. 


rity of a district is inquired to lay 
in such district when necessary, 
same in good and serviceable 
repair ^Held, that the expression repair (loes 
not mean the recoristruction of a sewer which 
has been origihally defectively niade ; but the 
keeping the original sewer in proper I'epuir. 
Rey. V. Epaoni Union, 8 L. T. 383 ; 1 1 W. E. 598. 

By s. 148 of the Hastings Improvement Act, 
1885, “ in cases where two or more houses are 
connected with a single private drain which 
conveys their drainage into a public sewer, the 
corporation shall have all the powers conferred 
by s. 41 of the Public Health Act, 1875.” The 
owner of a number of houses, which were drained 
into a drain running into a common sewer, called 
upon the local authority to execute certain neces- 
sary repairs to the drain : — Held, that the general 
obligation to repair imposed upon the local 
authority by s. 15 of the Public Health Act, 
1875, was not taken away by s. 148 of the 

, , Hastings Improvement x\ct, 1885, and that the 

who laid become the owners of the houses in local authority, and not the owner, were liable 
(question. In an action by the local board to to repair , the drain. RegcY. IIadiny.% Corpora- 
enforcepayrnent:-— Held, that the sanction given ^we,.66. L. J.,' Q. B/SO '[1897] 1 Q. B. 46; 75 
to the plans by the local board did not amount L, T, 377 ; 45' W..E. 109 ; 60 J. P, 759. 

to an approval of the drain in question as a sewer, 

for part of the street to their satisfaction within To Cleanse— Agreement with Sewage Com- 
, the 'meaning of s, 150 of the Public Health pa^y.^r-rA-sewagedompany was under covenant 
..Act; and that/the <lefendants were, liable with a local board to, keep fhek own works in* 
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had, eight years before acti 
with the defeiidaats’ sewer 
na: -or an open watercom*se, J 
of the natural stream. roeei 

arcl y. against the board to re 
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’ under s. 21 of the Pn 

their intention to cut 

under the that the plaintifis ’ hl 

90) s. to, was absolute, that the ^ ^ 
had ’ made that sewage \yas 
system of main without bem: 

hority to “ do its and that the h. 
lie works for the injunction 

1 the date of the li. 
util completion,” Ine (ter 

ade after default premises, t 

oointino* a iierson with two sm; 

arShoiW become .skewers 

Id be directctl by in the idamtiift^. 
so good. llPih sewers^ the seiva^ 

Ti lb 6 O.B.252 ; by natural gra 


;ted:'a drain v 
as' formeily 
tied into a 
been talccn 
tlie fouling of tlie 
;e to plaintiffs^ 
.eaitli Act, 1^75, of 
off their drain Held, 
ght to drain into the sewer 
p ■. I hoaiid t<,> see 
^ not conveyed into the .strc^iiii 
• io« freed from noxious matter, 
'br^ard must ).)e rcstnmicd by 
from cutting oC the plaintifts dram. 

mts erected water-closets on their 
Irains from which they connected 
all natural water-cotirses, wliicu, 
i and were, therefore, vested 
a local hoard. Through these 
> from the water-closets (iou ed 
ftation into a larger stream, 
wore entitled as agtimst tlio 
to connect the drams from their 
,ets with these sewers under s. / oc 
0 Health Act, I ST'): but the 
iinetioned their so doing. The plauinhs, 

10 of the Uivers Pollution 

« nTudied to a county court ioi .uni 
’alidmler to restrain the ilefendants 
sing the sewage to How into the s,mim. 

11 against this order, it appeared to the 
it upon the facts of the case, the pla.n- 
e cmsolves in default in not havmg 
1 - provision for dealing with the s^urago 
sewers, as reipiired by the lublic He.ilth 

•_[-leld. that the making "t the oidu 
•retionarv. tmd altliough the deteudaius. 
uded Stinst ttie lUvora PoUutmn Pre- 
Act. IsTii, as a matter ot discretion, 
ho circumstances ot 

lot, to lie made against them at the 
, of the plaintiffs, wiio were themselves 
s -itminst that net, and wei'c seeking to 
irfonnance of their durv under tlic Pidihc 


r, so as to admit the free flow f 
;vs of the board. A demun-er to a bill seek ^ 
to restrain the company ti 
„ge to remain in t 

T]f:, idL!''jTch7'^l •; L. B- 20 1 stream, 


order, 
sewer 
ing t 

perm i tt ing se\va, 
board was overr' 

Genrral Sc.W(t(je 
Eq. 127. 

Omitting to Proviae.]-Au order under the | that the 
Banitary xV.ct, 18()6 (29 “ 

reciting that a sewer autlio. 
default in providing a propei 
drainage,” and ordering the aui 
duty, and begin to set about t 
nurpose, within one month rioi 
order, and proceed therewith v 
is good, and a second order n 
in complying with the first, ap 
to “ perform the duty of the si 
respect to sewerage, as he shou 
the secretary of state;' is al 
Coi'h'ivlh -fib L. J., M. O. !•>•> > 

19 R. IISS. 

— -.-Oia Water-course, 

,, under 18 & 19 Viet. g. 1 
(lowii a new sewer is not bom 
•se of an old watev-eourse.^br 
across inclosed iaii 


Kew Sewer 
authority, 
laying 
the coiir 
the new sewer 

the old water-course. _ t--' v f- 

trrSf2^"r2oTSr ; n w B o. 

Ex. Ch. tv 

■Rii^ht of Householder to Drain into Sewer.]— m 

^^f into the w^iter-ch^^ under the mam y 
town withm :: 

chSTdSn hi question' ;A, from its si.e h 

, 1- “ l,.,viu<-' a .Travel bottom, unsmted to o 

“Sti^rmi’iSAkliecal u« -q- “ 

"^:\tr sA“r S Sfinio whir^he solagc from [ 
tivc iioAt ci.ukl bo discharged, but the sanitary i; 

“f ’an7*inAu!ce on the defemlant’s premises ; _ 
but it" appeared that the drain or channel "■“'J , 

i mosi 'oknsh-e state, and ,3qXcd t m 
suiistlcd tiiat a nuisance exibtul, oidcicu i 
defendunt tc disconnect the soibpipc ‘ 

Inv'Soslt m"miulati'ia; 1 

ticcs’ ordei' was wrong, and shcmld be qiias iu . 

MoUoy y. Oni!/, 24 L. Ik, In 

Drainage ffowing through Sewer into 

Stream— Conjoint Default of Owner an 
AuthoritY—Biscretion,] — beet. U ot tiie Uiblic 
Hc'dth 1875.) does not affect the right con- 
- ■' f erred by s- 21 upon the owner or oc^pier ot 

p‘^miscs\vithin the district of a ^ 

' •• ' the existing sewet’&iQf the "Pqnuq anu 

- ^ l^rfifthe board 

i-y ;>,i. 

7'y ‘ ' : .’t'V--’; ^ ^ 

^ b ^ ' y,;.!' 'A - 4 ,•*' I, , r 1. 


County Court Appeal— Mode of Bnn^ 

-An appeal on tlie abovc-meut ioned .mot 
correctly brought by way ot motion. -Vn . 
from a county court on tiic ^ 

tlic Rivers Pollution Prevention Act, is bj 
of the Cotmtv Courts Act, brought 

the operatiun of s. 120 of the iatlci a,t . 

Buty to Prevent Huiaance.]— It is no i 
to an hiEormaiioU at the 
of health to abate a 4 mo 

that the board has l'"'^'' 
evil bv makiii'g sewers, bec.uiM. it. is lao 
the Sard to prevent a nuisance arising 
dSi-rct, ii.stea|l of puttirig the ratepayers 
expense of adihtioiml "oiks. - ■ r _• 

Mafah Lnuat/w .Uyl'^nu; L. J., bh. -h.) 


LOCAL GOY^B^ITEET— Jurisdiction. 


AiLvH:-;; 

iiigiy when a jary found that a nuisance would 
be'^cieated. Lamacraft y. St. Thomas Sanitary 
Authority. 42 L. T. 365 ; 44 J, F. 441, 

Discharge of Sewage— Into a Hiver.]— The 
Local Government Act, 1S58, and Amendment 
Act, 1801 (24 & 25 Viet. c. 61), s. 4, enable local 
boar<ls to execute works without their districts 
for the purpose of the outfall or distribution of 
sewage, subject to the following ppviso : That 
nothing herein contained shall give or be con- 
strued to give power to any local board to 
construct or use any outfall, drain, or sewer for 
the ])urpose of conveying sewage or filthy water 
into any natural watercourse or stream until 
such sewage or filthy or refuse water be freed 
from all excrementitious or other foul or noxious 
matter, such as would a-ffect or deteriorate the 
imrity and quality of the water in such stream 
or watercourse : — Hehl, that a local board is 
not entitled to discharge sewage by an outfall 
out of their district into a river so as to affect or 
deteriorate the water at the point of discharge. 
Att-(re7i. V. Coclier mouth Local Boards 44 L. J., 
Ch.' 118 ; L. E. 18 Eq. 172 ; 30 L. T. 590 ; 22 
W. B. 619. , .. . 

A local board discharged sewage into a river 
by an outfall out of their district so as to pollute 
the water at the ])oint of discharge ; but such 
pollution was imperceptible at a town situated 
k'c^ht miles farther down, and supplied with 
water for domestic purposes from the, river. 
Upon an information and bill filed by the local 
iDoard (in whom the waterworks were vested), as 
relators and plaintiffs, seeking to restrain the 
local board from so discharging the sewage, on 
the ground that their acts were, first, an in- 
frinsement of the above-mentioned provisions of 
the Local Goveimment Act, 1861, and, secondly, 
a nuisance to the inhabitants : — Held, that upon 
the information an injunction to 3‘estrain the 
local board from infringing the act of parliament 
must be granted with costs ; but that the bill 
which soiight to make out a case of nuisance 
must be dismissed with costs. 

Into the Sea.]— The right of drainage 

into the sea and public rivers conferred by s. 24, 
is subject to the condition that no nuisance is 
created. Att.-Ocn. v. Kingston-oyiATUames, 34 
L. J., Oh. 481 ; 11 Jnr. (N-S.) 596 ; 12 L. T. 665 ; 
13 W. B. 888. 




Into Watercourses.] — The fact that a 

watercourse is a natural drain of a district, and 
is polluted to some extent, but not so as to be a 
nuisance or to |>rcvent a qualified enjoyment of 
it, by the sewage of some of the houses on ^ its 
banks flowing or draining into it, does not entitle 
a local boarcT of health to treat it as a common 
sewer, and to connect other sewers with it^so 
that it becomes a public nuisance. Att-Gen. 
V. Lfarkncij Locuil Boards 44 L, J,, Ch. 545 ; 
Ij. B. 20 Eq. 620 ; 33 L. T. 244. 

Eestraining Board from Interference.]— 

■When a local board of health is interfering with 
a watercourse in a manner not authorised by the 
Local Government Act (21 & 22 Viet. c. 98), 
s. 68. art. 3, it will be restrained from so doing, 

■ and 'the person injured will not be left to, his 
remedv under the compensation clause oi the 
11 & *12 Viet. c. 63, s. 144. Grand Jnmtion 
CdMdL Sf mg wr^ L. - ’ B, d" Ch;- 483 q ■’■■24 :-L.- ■ T,,: 

_ ;402j 19 W. B. ' ■ . ■ 


Where a man has the right to the use^ of an 
ancient stream of water flowing through his land 
and sewage matter is precipitated into it so as to 
pollute it and prevent his U5ingit,he may obtain 
an injunction to prevent its becoming an un- 
doubted nuisance: and it is not competent to 
claim as against him a prescriptive right to dis- 
charge the sewage into the stream. Goldsnud 
y. TimhrldgcAVdls Improirment Commlsmoncrs^ 

35 L. J., Ch. 88 : L. B. 1 Eq. 161 ; 13 L. T. 332 ; 

14 W. B. 92. Affirmed, 35 Xj. J., Ch. 382 ; L. B. 

1 Ch. 349; 12 Jur. (N.S.) 308 ; 14 L. T. 154; 

14 W. B. 562. 

Into an Open G-utter.] — A local board of 

health is not justified in polluting the spface 
water, which flows by an open gutter into a 
canal, by diverting it into a sewer ami passing 
the sewage into it. Manchester^ Shejpeld ana 
Lm'^olnshire Itg. v. Worksop Local Board, 

23 Beav. 198 ; 26 L, J., Ch. 345; 3 Jur. (^^.S.) 
304 ; 5 W. B. 279. 

Surface Water.]— Where a canal com- 
pany had a statutory power to supply the canal 
with water out of such ‘‘ brooks, streams, and 
watercourses as should be found within a certain 
distance ” Hehl, that it would be difficult to 
hold that the mere surface water of a road, not 
arising from any spring or natural certain supply, - 
could fall wiihin the act, so far and to such an 
extent as to exclude a local board of health trom 
making a sj^stem of drainage essential to the 
district which, offending against the rights or no 
one in anj’' other particular, merely allowed to 
flow through gratings into the sewer the water 
collected on a public road from rain and from 
the oYerliowiiig ot the surplus of the neighbour- 
ing houses, which water had thevetotore flowed 
duWTi an open gutter into a canal. /?;. 

A local authority, when draining their distr^ : 
under the powers of the Public .Health Act, 18/ o, 
and the Private Street Works Act, 1892, have, 
under ss. 15, 16, and 17 of the act of 1875, a 
lif-dit to discharge surface water into a natural 
stream or watercourse or canal on land belonging 
to another person within their district, so long 
as such surface water is, as required by s. It, 
free from all excrementitious or other toul or 
noxious matter such as would affect or deteriorate 
the purity and quality of the water in such 
stream oi^vatercourse. Dnrrimt ‘ 

Urhtn Council, 66 L. J-, ’n 

291 • 76 L. T. 739 ; 46 W. B. 134— 0. A. Affirm- 
ing 61 J. P. 472. 


Deleterious Matter.]— Sand and silt are not 
“deleterious matter” within the meaning or 
s. 17 if the stream is already naturally charged 
therewith. Ik* 

Damage— Compensation.] — Any damage caused 
by the proper exercise by the local authority oi 
the right in question is a matter for compeiisa- 
tion under s. 308 of the act of 1875, aMl forim 
no ground for an injunction a^inst the local 
auttority or for an action for ® by 

owner of the land on which is the bed of the 
■Stream. Lh 

Injuries— Private Streams.]— By direction of. 
a locaLboard of .health the sewage ot a town had 
been, by means of drainage conveyed to a ujei, 
wffiich' sewage, not having, been completely ^deo- 
dbrisedjbetee coining in' contact with.tjie^ nvci, ■ 
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a part seven miles below tne rowii, auu 
it belonged to the plaintiff. Att.-Gen, 
mingham Borough Commit 4 Kay & J. oJb ; t> 

W. ll. 811. , . . X,.. . ..p 

Held, also, that, assuming the inhabitants ofc 
the borough to have had before their act a 
n<rht to drain their houses into a river, that 
circumstance would not authorise the council 
discharging the sewage in such manner as to 
subject the plaintiff to the inconvenience ot 
which he now complained. Ih. 

Prescriptive Eights of a few Inhabitants.] 

—A local board carried the whole drainage of the 
town into an adjacent river, a small stremn which, 
immediately below the town, flowed for three 
miles through the plaintiff’s lands on both sidCb. 
The plaintiff was also seised of a mill upon the | 
stream. The quantity of sewage matter thrown 
into the stream was gTcatly increased, the popu- 
lation of the town having increased nearly one- 
hrdf and the extent of sewers from 250 yards in 
1848, to 10,500 yards in 1855 ; and besides other 
evidence of that, it appeared that sheep could no 
longer be washed there, that the fish were all dead, 
and that the exhalations were noisome :—Helcl, 
first, that the practice, long previously and up 
to 1848. of a few houses in the tomi to drain 
into the river, afforded no ground for the local 
board setting up a prescriptive right, and that 
the local board, as a modern corporation, could 
710 Drescrintive rights. Att.-Geu. v. Luton. 


Power to Carry Above Ground.] — By tlie 
Public Health Act, 1875, s. 15, a. local asuhonf y 
Is empowered to carry any sewer, Iido, throngii 
or under ” any la.nds within its distner., and tlic 
act provides for compcnsitinii^ to all persons 
sustaining daiiiage by reason of the exercise ot 
the [lowers of the act in relation to any -imittm-s 
as to which they a, re not themsedves in deiault. 
A local board under this act proceede<l to cany 
a sewer acinss private [fleasiiro grounris on such 
a level that the bottom of the sewer would be 
onlv slightly below the surface, and a [lermaiieut 
em'baukment about six feet high would. ].)emaG,e : 
1 — Held, that the. local hoard was authorised, so to 


do, for that the act did not confine theni lo 
cariTiBg a sewer underground. 

■Aston Lo(ud Boards 46 L. J., Bb. 8()2- ; a Ch. B. 
828 ; 86 'L. T. B28 i 25 W. B. 408—0. A. 


86 L. T. 828. ; 25 W. B. 408—0. A. 

vmi Obstrueting.]— A< landlord' ^ made a 
• under land oeoupiod by A.usdns tenant 
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bad so polluted the stream passing B.’s property 
as to kill the fish therein, and otherwise cause 
a nuisance -.—Held, that B. was entitled to an 
iniunction to restrain the further pollution of 
the water passing by his property. ■ Btddor v. 
Croydon. Local Boards 6 L. T. 778. 

The council of a borough was boimd by a 
local act incorporating the Towns Improvement 
Clauses Act (10 & 11 Viet, c, 34), effectually to 
drain the town that they were not 

iu stifled in so carrying on their operations tor 
this purpose as to drive away fish, and prevent 
cattle from drinking of the water of a river at 


o^vners; but that whether this was establi, shed 
or not, it ought (if not consented to by theni) to 
be I’estrainod by iiijuiiction. being the ac. of a 
public botiy exceeding its powe^^. d u. 

Eight of Pishing. 1 — A right of fishing is 

within the term “ laud," acoordiiig to the inter- 
pretation clause of the 11 12 \ict. c. b,->, s, 

II). 

Mill Stream.]--A local lioard of 

made sewers in execution of the [lowers ol,^ 1 1 -■ 

Viet. c. 63, and 21 & 22 Viet. o. 98, .aiio in doing 
so iniurioualy affected a stream, withmu 11 : 1 ^ 11 .^' 
obtained the consent of the occupier ot a rmll on 
the stream and entitled to the How ot the stieiiin 
to his mill. He obtained a mandamus to the 
local lioard for compensation, and made a clfum, 
first, for damage sustained in. consequence ot tne 
board opeuing-the main sewer so us to 
water of the stream to flow throiigh K for toity- 
slx hours ; and secondly, for a drain ovatr.ap door 
being made out of the stream, and water allowed 
to flow out of the stream into the trap dooi . 
Held, first, that 21 i: 22 Viet. c. 98, s. i3, was 
not confined lo cases in wdiieh a court ot equuj 
would grant an injunction against the _ local 
board, and that the occupier of a mill was m the 
position of a person w'lio would, it tlie act had 
not passed, have been entitled by law to proveiii 
the injuriouslT affecting the .stream. r. 

BarUnqUm Load JJoaril. 6 B. b. obi ; .80 
L. -T., Q. B. 45 ; 13 W. K. 789— E.x. Cli. , 

Held, secondly, that the works ot the local 
board were not authorised by s. 7.8, and tluiicfoio 
the claim of the occupier was not the subject ot 
com[)ensation, but a ground of action. Ha 

Kew Board — Existing Kuisance.j — An 
annual highwjiy board, constirued under 5 6 

Will. 4 c. 50, acting as a local anthoj-ity, under 
the .Huisance Bemoval Act, 18 19 \ ict. c. 121, 

constructed in 1859 a system^oL' sewers, ^whicii 
conveyed the sewage of their district into a 
streain, and thus occasioned a nuisance in the 
adjoining district :--.Held, that the highway 
lioard of 1865 could not be compelled to take 
anv steijs to remedy the exisnng uuisance.^ but 
that they could be restrained Itoiu exercising 
their statutory powers so as to increase the 
nuisance. Aft.-Gm, v. Bichmo/aL L. 4., bdi. 
597: L. B. 2 Kq. 306; 12 Jiir. (^l.S.) ; li 

L. T. 398 ; 14 W. B. 086. 
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without A/s consent. A. afterwards stopped up prevented by the defendant’s embanknierit, but 
the sewer and caused a nuisance, but not on the only rendered less easy and convenient, the plain- 
land occupied by him Held, that A. was liable tiffs had no right to compensation, irirkenlirnd 
to conviction under the Public Health Act, as a Corporation v. X. cf N. W, Rij., oh L. J., Q. B. 
person by whose act a nuisance arose or con- 48 ; 15 Q. B. D. 572 ; 50 J. P. 84 — 0. A. 
tinned. lildddl v. Spear ^ 40 L. T. 180. 

Order of Justices.] — ^L., the owner of a meadow, 
xTiiisance from Sewage Works — Order of received notice from the rural sanitary authority 
Justices. J—The provisions of 88 & .89 Viet. c. 55 that they intended to enter and make a sewer 
(the Public Health Act, 1875), ss. 91 to 96, for under the meadow, and this beinu’ objected to, 
the abatement of certain nuisances do not apply they entered forcibly. An action of trespass and 
to a nuisance arising from sewage tanks and injunction being brought by L., on the ground 
works constructed under s. 27 by a local board of that the sewer would create a nuisance : — Held, 
health, and a court of summary jurisdiction has, that the order of justices mentioned in s. 305 of 
therefore, no |.)ower, on proof of a nuisance so Public Health Act does not apply when j)roceed- 
caused, to make an order for the abatement of ings are taken under s. 16. Laomcraft v. St 
such nuisance under s. 96. Reg. v. Parlby, Thomati Samiary Authority, 42 L. T.‘365 ; 44 
58 L. J., M. G. 49 ; 22 Q. B. D. 250 ; GO L. T. J. P. 441. 

422 : 37 W. R. 335 : 53 J. P. 327. 

To Execute Works on Laud of Stranger.] 

— An order was made by justices, under the 
d. Compulsory Entry on Lands. 112th section of the Public Health (Ireland) Act, 

For making Reservoirs.]— A local board of premises a nuisance 

health has no power under s. 46 of 11 & 12 Viet, existed, should abate the same by continuing a 
c, 63, to enter upon land without the consent of ®ewer, which already ran througli his own land 
the owner for the purpose of making reservoirs boundary between his land ami that of G., 

and deposit beds for retaining the sewage. Sutton ^eross C.’s lands to a public road. 0. refused to 

V. Korwieh Corporation, 27 L. J., Ch. 739 ; 6 enter on his lands for the purpose of 

W. E. 432. executing this work, which, therefore, was not 

done ; whereupon the complainants, as the urban 
Out of Particular District.] — The 11 & 12 Viet, sanitary authorit 3 ^ obtained an order from 
c. 63, and the 21 & 22 Viet. c. 98, do not give to justices, authorising their officer to enter on C.’s 
a local hoard of health power to go out of its lands to do the work, and C. having refused to 
district to make sewers. Haywood v. Lowndes, allow him to enter, G. was convicted and fined, 
4 Drew. 454 ; 28 L. J., Ch. 400'; 5 Jur. (N.S.) 185 ; under s. 119 : — Held, that the original order, 
7 W. E. 279. directing the work by M. on premises in the 

occupation of G., was ultra vires and illegal, and 
^ For the Purposes of Outfall.]-— The 21 & 22 that the conviction for refusal to allow the com- 
Vict. c. 98, extends the exercise of those powers plainant’s officer to enter on C.’s premises, based 
beyond the district only \vhere it may be neces- on it, was illegal. Scarljorongh v. Smrhrrough 
sary for the purpose of outfall or distrihution of Sanitary Authority (1 Ex. 'D. 344), followed, 
sewage, and not for the purpose of making new Lettevhminy Conmlssioners v. Cbllhis, 28 L. E., 
■sewers. , 22^. ■ Ir.-235. - ' 

To Eepair-Compensatioii.]-The B improye- jf^tice of Eatry,]-A notice is reasonable, 
inent commissMiers m 1S43 constructed a sewer the meaning of 11 & 12 Viet, c, 63, s. 

through certain lands belonging to a railway when it specifies the object of an entry on 
company, and through other lands, not the pi*{ya,te premises to be the construction of a sewer 
property of the comniissiotiers, which the com- dimensions, and shews that the entry 

pany subsequently acquired for the purposes ot ^e made at a piuticiilar point, and that the 
their railway. Nothing was ever done by the „ from that point in an oblique 

oommissionors or their successors to acquire any dii-eotion. It is not necessary that this notice 
rights with regal’d to the sewer beyond its con- j,g accompanied by a map. CUeMfiaton 

struction. Within Uventy years from the con- j.iAiDtrial Self-help SoeMy v. Jaeltmn,, li W. E. 
struction of the sewer the company made an 
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^oil of ^vhicli belonged to the plaintifE, and they 
innde a shaft thirty feet deep into the swer, with 
an cutranc.c or man-hole upon the footpath, at a 
point where there was a junction 
The defendants also gave the plaintiff “0*“® 

1875 of their intention to make 
holes into their sewers upon other parts of the 
plahitiffs property :-Held, that they were parto 
of the sewer within the meaning of 11 & ””■ 

c! 63 8. 45, and could bo made without purchas- 
iaiicl for the purpose ; and that the plaint 
Iva^ S «rtitled L cUensatiou f or the W 
arising from making them. p 

7««», iarnl Board, 48 L J., Ch f.2.1 1 H Cb. D. 
838 ; 40 L. T. 734 ; 27 W. R. 924-0. A. 


flt the expense of the landowners. In its coiu'se 

it passed \hrougli a town, ^ 

of two or throe bouses :-Hold, tliaMt was not 

U, 34 L. J., Q. B. Bli 1; ]■' 

(IB. 125 ; L. R. 1 Q* B. ^ ^1 L. i. BJ4 , 

\\\ R. 375— Rx. Ch. 


Annlication of Lands Clauses Act, 1845.]— A 
urSuai order of a secretary of state empowex^ 
lugTlocal board of health to put f 
uowers of the Lands Clauses Act of IbR:), \Mth 
respect to the purchase of lands otherwise than 

hv^aoTeement, IS nothing more than a substitu- 
tion "for proceedings before a Btanding orders 
committee and has no force or validity until 
confirmed by act of parliament ; and cannot be 
hrouo'ht up by certiorari for the purpose of being 

B & S. 401 ; 34 L. J., Q- B. IcS , 11 Jui. (.N.S.J 

6TO; l2L.T.34<;; 13 W.K.678. 


Sewer made hy Owner— Made “for Ms own. 
Profit ”1 — A sew'ei’ made by the owner (il soiin.. 
only of the houses in a street not yet a ingnway, 
though made fur the pui'iiosc of draining 
aS^t otlier houses, is not a sewer made l.y a 
person “ for his own profit ” within the niauimg 
of the exception in s. 13 of the IwbUc H ta . 
ict. 1873. Arfoii. Loral Board, \\ hatti f. . 

L i., Ch. 2.31 ; 28 Ch. U. 283 ; ,32 L. 1. 1 < ; 4-' 

AM having been laid out by tbc owmo^^ 
a building estate, a sewer was J 

the drainage of the hoirses m the t'titet. burti 
(inentlv in the vear 18<»S, a local boaid ua. 
formed ’whose district ’4= 

sewer, which _di.scUarged ' ;f y,-;;.' 


sewer, wiiicii uiseLiaigco ^ 

Taking more Lands than required.]— A cor- C foj. the purpose of 

.1 ife nrnvisioTial Older foi the pui- 


iS pro« f the PUi-- 
pose of public improvements, served notice to 
treat iipon the trustees of a chanty, who were t c 
owiiers of the lauds. The lauds comprised m the 
notice were more than were actually required toi 
Ihe puniose of the works :-Hold, that the cases 
deoidine that a railway company cannot take 
compukorilT more land than is actually required 
te Us wo4s did not apply to a uorporatmu 
taking Lands for pulilio improvements, and that 
. v.rL mititlpd to take compulsorily 


could' be" crmtSiied,’ In 1884 the local board. 
havi4 received notice from the Thames coiiscr- 
vatel^Tto .lisoontiiiue the discharge 
into the Thames, gave notice umler s. !.>() oi the 
Public Health Act, 187.3, to 

street to make a new sewer, and on then dtUiUt 
themselves constructed such sewer and sought tre 
charge die expenses upon the frontagers Held, 
that'tho original seiver was not a sower iimde Ire 
the owners for their own I"’!**'' 

v®>^te,lintlielioa,alu.^ihe ubiic 


t'lkino' lands for public improvements, ana inai j the boanluntier i-iiv.- * ‘■"'■y:,' 

the corporatioii was entitled to take compulsorily i . ^pat the board not having token mij stqre 
the whole of the lands comprised in the notice. | to compel the frontagers ti 
Tr Rv'Mnl YArrmrathin, Bd L. J., On. ^ ■ voasonable time after tl 


that the Doara nou 

the whole oi me y-* 'y's^r'rroo i 

-sf'uiir to ^ 

s,v ah. L4SI« CLAOSE3 act. j ttit 


aurisaictiioil ux r— - 

tices to grant or refuse an order enabling 
authority to enter lands under s. SOo of the I ublic 
Health Act of 1875 is 
decision liehig, theretore, final. JD^s 
SanMary Autliority v. B. J.,. M. L. 

183 ■ 2 Q. B. D. 179 ; 30 L. T. fab3. 


Power to State a Case.]— A. applied to 

the justices under s. 803 of the Public Health ^ 

1875, for an older authonsing them, as the local 

authority, to enter upon certain ianus o i . - . ^ a sewer '-.-.s 

defcndaiit for the purposes ot the act. The the shai^>h<)lde.rs,’’ within tlie exf'cp- 

application was dismissed but t on contained in s. 18 of the hnblic Health Ah. 


under s. lo OI uic r uouv.. : 

if it became necessary, to eiiiarge oi .dtei il nndti 

s 18 ; and that couseijuently the expcuscsol con- 
structing the new sewer were cliargeab le not on. 
the frontagers but on the geiierel disluet uiu. 
Jionelh,. V. Tirhdirolmm Jjoad i7W,_ H; ' 

M 0 1 ; 20 Q- B. L. ; ‘>8 Ij. 1 . -'•b) , oh n . u- 
no'; 52 J. R. 856— O.A. y 

' A sewer that is made by a company sulely ba 
the purpose of draining Ihc (ahtages upon their 
G'.^tate is not a sewer “ made by any company ioi 

ustate IS noi 4-ny exf'cp- 


c. 4B, s 2, for the 

opinion of the court Held, that Hie 
had no power to state a case, as thi^ 
determination of a complaint within 20 A ..1 
Viet, c, 4S, 8. 2, Ih : , 


e» ' Property' 'in Sewers^ 


?' ‘hv 




"tti:"' 


tlic profit of tiie sllare^oL^lGl^, 

tion contained in s. 13 of the I'nlilic HcidtU y.' . 

187.3 Such a sew’cr, therefore, vests in .uid it> 

under the control of the local todhony 
iim that the value ot tlie premises was Lu!i.inc...a 
to"the owmers by the construction by them ot l lic 
sh'er, that wiynot tliokind of 1 ]“ ^ 
plated by the exception lu s lo. 

imUs Land and kl T s* 

m \ ri8S)Bl 2 Q* B. 135 ; 4 ,lb m I LB L, 1. B , ■ 

4T'W. 'E. 580 1 57 J. P. 692— C. A. ’ , 

■ A landowiier who has constructed a SBwqgc, 
system <m his own property, intendwg to 

.'J - fVmVi' thnse using Ins sewers, 
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who has received such a rate, is a person mak- 
sewers “for his own profit” within the 
exception ins. lB,snb.s. 1 of the l^ublic Health 
Act. 1875. Aetoii Local Board v. Batten (2b 
Ch D. 28B), Bondl<(.Y. Tioichaihauh Local Board 
718 Q B D 577), and Ferrand y. Ilallas Lutid 
lad Bwhding (JoX^ R. 4B0) distinguished, 
kcad Local Board v. Luttrcll, 'L 

2 Ch. 178 ; 8 R. 879 ; /O L. d. 446 ; 4- 

W. E. 667. 

\ landowner, Avho has constructed a sewer on 
his own property for the improvement of Ins 
estate, but which was not intended for the use ot 
owners of property and houses not on the estate, 
and who has made purchasers of plots of his land 
pay him a specific sum for the use of the sewer on 
making a connection with it, is not ^ 
making a sewer “ for his own profit within the 
exception in s. IB, sub-s. 1 of the 
4ct 1875. Mhiehcad Local Board v. Lutt'iell 
(ris94] 2 Oh. 178) 

%illa,s’Land and Building Co. 

1B55 anolied. Vowle,^ v. Colmei% o4 .L, o., e^n. 
4ld 13 E. 58S ; 72 L. T. m 
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Sewage “ caused” or ” suffered” to flow 
into Biver — Notice to discontinue — Chauge of 
Parties.!— Two local sanitary authorities ap- 
nointed a ioint drainage committee consisting of 
inembei-s from each board, and gave to such joint 
committee the esolusive control and management 
of the sewage and sewage works, and hencetor- 
ward the disposal and treatment of the sewage of 
both districts were carried out under the control 
of the said committee. The sewerage works con- 
tinued to remain the pr^oporty of the l«=Ab'the 
to which the said worlcs belonged pitot p the 
appointment of the said joint committee. Sewage 
S- Xr offensive or injurious matter was allowed 
to ftow from the said sewerage orks into an 
ad-joining river, thereby polluting ih Hi® con- 
seAuincy board thereupon served a ^^9^06 m 
writing" upon the local board to which the 
.sewerage works belonged to discontinue the fioii 
of sewage into the river. The local 
failed to complv with the terms of the iiotmc, 
were summoned before the magistrates to compel 
them to discontinue the nuisance, or to leiidtv 

themliableto the penalty for notdomgso Bcld. 

T 1. I half P fl.S 


Ch. 23 ; [1898] 1 Ch. 34 ; T! p T. 48.p +6 W. E. 
121 ; 62 J. P. 9. Affirmed, 6/ L. J., Ch. .324. 

Pollution of Stream— Prescriptive Bight to use 
Sewers— Neglect of Buty—‘‘ Cause or Siiffer' J 

A local -board under the Public Health Act, 

1875, have only a qualified jn-operty m tlie 
sewers within then- district, and cannot prevem 
persons ivho have acquired a prescriptive f'lgh 
use them from so doing unless they provide othci 
sewers equally efleotuaL Where a local boaul 
have not themselves constructed sewers which 
are a nuisance, but only permitted them to be 
used by inliabitaiits who have acquired a pic- 
scriptive right to use them, the local boaid do 
not ‘‘cause or suffer” sewage to How into the 
Thames within the meaning ot s. 64 ot ine 
Thames Navigation Act, 1866, . 

convicted of a misdemeanour wiHei that acti 
Jieg. V. Staines Innutl Bimrd,bQ L. 1. 261 , o.-s 
J. ip. 3.58. 


f. Oblig-ations of Landowners, 

Suhiaeent Support.]— The Public Health Aot^ 
1875, imposes on landowners, through whose Hud 

a sewer k run under that act, an ohagation to 
preserve to such sewer subjacent support, and 

gives them aright to immediate compensation toi 

being deprived of free power to work 

mines, but not for the risk of percolation of 

sewage into the subjacent mines. 

neramn, In re, 51 L. J., Q. B 121 ; 8 Q. b. D. 86 , 
45 L. T. 733 ; 46 J. P. 340—0. A. 

5. Drains. 

■Sec ne;d case and ante, 4, » 


When a Sewer.] 

(cols. 412^ — 414). 

Liability to Repair. ]-— A drain, constrncted 
unon private ground to which the public have 
uU access is a private drain within the meaning 
of s. 19 of the Public Health Acts Amendment 
Act,* 1890. Therefore, if such drain becomes 
a nuisance, a local authority who have adopted 
the act of 1890, may take proceedings uiidei 
f 41 of the IWic Health Act, 1875 against any 
omler of premises connected with the dram 
y a branch dmin. II, II 
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US«U 

mitftow 'into the riveiv Zm f W f f , 
V. Tottenham Local Board, b4 L. i.l^b , J. 1 . j 
B4B. 

Railway Accommodation Works-yPipes laid 
for Braining Land.]— Drains and pipes laid by 
a railway company, in whose special act is an 
e^tpress incorporation of the Railways Clauses 
1845, for the purpose _ of con- 
“g "the water from the lands lying near 
loX affected by the railway as clearly before 
the makiiis of the railway, asreqmrat y p 
that act, and so used- if, being also usedde facto 
lofoSving away the -wage of 

building, they ooustitute a wXh Tet 187.5 
rneaniuo' of s. 4 of the Public Health Act, 

qu^rej-are within f e -captain m 

siib-s 2 of s. IB of the act ot IS a), ot ^ seweis 
Weandusedforti™ 


Cleansing of.] — A mandamus to a 1 o<m1 

akt b^ udX; 

ssrit" 

wax fnimd to be in the state alleged . — Held, 
fivTt the nrosecution was not entitled to jndg- 

the local board unckr 

11 &’l2 Yict. c, 6B, s. 58, to cleanse ditches, Ac. 
L only conditional on the neglect of the owner or 
oceuX of the laud on which the nuisance oxis .s 

toreLveit,afternotice, and no such notice or 


E. 375— Ex. Oh. 

V ‘ ifuisance— Abatement ,-Befaiilt of 
Authority.]— A ‘Sanitary authority m 


-To coii- 
Food £ind 
■1 of tiie 
he arti(de 
. A prior 
110 off once 
3 made at 
ICndi'T. 
D. 4,9 ; 54 

ed), every 
rated any 
diilteratcd 
‘Cding 20f. 

T article of 
have been 
; 'ith intent' 
bulk, and 
ire to any 
■ :i, shall be 
article of 
rformation 
r dealer for 
de of food, 



Hi' 




LOCAL GOVEEmiENT— / arisdiction 


sewers for effectually draining their district! 


Action for Injunction by Local Authority 

■Sanction of Attorney-GeneralJ—The Ihibhc 


cannot obtain an order to compel a person ais- 107 that any h>cal 

t'haro'hio' sewaa'e matter into a sewer winch has Health Act, lS7.i, enact in s. i * 

such discharge authority -y- 

on the W-ouna that it coutvihutes to a uuisanee. f “ “g. uou^ 


m;;XXr;,tr«;Sy “cause" any 

Ju M. C. 23 ; [1890 2 Q. B. 780 ; 10 E. ca- oftuV 


(). Ditches, Cesspools and Deposits. 


tor -"fT T i28-A j tot&ti.; ahate.uent or prohibition of any 

426 ; a L. a. 428 , o8 J. 1. <bo. auisauce under tlio act ;-Held, tluil such pro- 

ceedingti must be ordinary proceedings known to 
6. Ditches, Cesspools ahd Deposits. jjml in tlie absence of special 

the ditches at the sides^ ot, oi information Widhiaeij Local .Hoard v. 

roads atid public footpaths to be tiled up, ami V (’p 7;^,., •/ 35 ch. D. oHH : r,7 

may substitute pipe or other drains alongside or O J, -i _ • 

across such roads.‘ A ^yasn;,ossess«lof a teeho d L. l.^d , B. l',, p,; „t 

close adjoining a public highway. By the .1^ T'ublio Healthbct, 1875, to brina: an action, 
of the highway was a low fence about two feet f I ^ f injunction to restn.iu 

high, then a strip of greensward averaging ten “ tliev have not 

feet m width, _ fith a bi'oad ditch ^ anv snecial damage, llli/f/iw// Lonif 


feet in width, with ^ broad ditch running a ^ w„nas-n/ Lon.r 

parallolto the highway. The close was separat^ L. J., Cli. 739 1 3ii 

from the strip of greensward by a paling eight £ T) '-lU'D approved I'rhrni Dinirirt 

feet high. The local hoard, under the authority oh. ai pun ui. 1 (. (' 

of the act of parliament, fiUed up the ditch and ^ 7’- pj 938 ;^’44 \v.' ll’ 

substituted ciraiu pipes :-Helcl, that the ditch I 

being fenced from the highway, the presumption bib, ^ ^ 'turLArion of the attonicv-genernl 
was that it belonged to A mid also, that, as the . l^mi.ght 

section referreil only to ditches by the side ot be ‘ ^ nt the 

rsns/'ss x;s “‘fte p. in! i— 2 ,.. 

38L. T. .o9(. Filling up— Injury to PnhUo.]— The local 

Fencing of.]— An ancient open watercoumo board of S. filed a bill for aii mjmicnou 
alongside a public footpath which has been from against the deiciidant ^ , 

time immemorialimfeucedisnota “hole or other restrain him trom « [f 

place near a street ” within s. 83 of the Towns War Ofiice 

i^’^lS^lTifeS^ traSr"?S:: th!!’ ^aiJ'^^he ^lld ‘’ti; ‘'pl^inTitfs 

dutyofin-otcctingorinclosmgthesame B'/fse. 


f sArs " ' liubiic, iw.o .uv 

L E., L. 114 At L. T. 666 : 16 W. E. 707. ' ^ 


Jj. Th,. TjX. i l‘1: ; 1/ iJ. A. UVO ; VV . Ah. - , i IT 1 1 

I a])})earing tor the — Hebi, that a^- 

Abatement of Nuisance from.]— By an order | the real objects of all i.urties must m tins wise 
of iustices niKler the Public Health Act, 1875, | be iu common, and no 

ss. k, 90, it was found th<at on land, the property { ihe [leopie ot b., tnc r w p 

of a certain person named, a nuisance existed, j Fidk'm v.JIcrhort {Lord), 4 Jj. 1. • •>, , «■ 

„*A _ IvTT i.,vFnc>n OTwl ' •4-00. 


viz. a foul ditch, caused by refuse water and , 4 JO 
offensive liquid from an adjoining brewery., and j 
that this nuisance was caused by the act or 
default of the defendant as owner and occupier j hen 

/• Li... I-.......-,....., 74- -.troc .-vv.rLii>i:i/1 fliof t-1u» i /!ltl 


Bemedy of Board.] — A local board 

health instituterl a suit against an owner t>f a,. 


detaiUt ot me (terenaant as owner uikl uecuiiit;i i /{'“' ' v,, m-icH«vi4.fiiicT -m 

(if the brewerv. and it was onlered that the i ditch lor lilling it up, lhcrcb\ tibstnii liii„ .i 
defendant, within three months, should abate ; ancient casement the pmintiEs 

o • T J! Arx,. A LI 1 111 < 1 . How nf' watcu’ tliroLieii tiic (litcn. .inti insm- 


cletenciant, witnin mree monuis, buuuiu ...... ; , 'v, , .. .i , 

the nuisance, and for that puri.ose should execute ; m a How ot water through 1 ch. . nd 
such works and do all such things as might be ; fenng witli their right, ti. Us ^ 

necessary so that the same should no longer be a ! ]mrt.oses. Ihc j.laintifts claiinul the c.im. nuit 

nuisance or injurious to health. Upon a ™le ; vvith regaid t,. thiMlrainage of the y 
for certiorari, on the ground tliat the defendant l whereas it appeared that, fioiu the wt it ot t ic 

was .not the occupier of the premises on which ; locality, the ditch could cai'iy l “p 

the nuisauce was p,rovcd to exist, and that j water, which c<aiecte( i on an lui^ 

had. no power or authority from the owner to i grouml 114 yards in length, -the .. ‘ . J- 

enter on the premises for any purpose whatever : I missed with costs, principally on 1 le go . < 

—Held, that the order must be quashed. Meg, tlie pinper remedy lor a boar<l oi liealU^ 

. Y. LnmMe, 36 L. T. 50S. , to in sudi^a 

. ■ I \ 'Ott' Boundary of two ■ Bistnots.l — A) • _ , ^ l.' r. «#• ■ 

. ditch ran along ai highway whicli 'divided" two | Cesspool— Eural Ihstrict o ® 

- rural sanitary districts. -The ditch was situated | Urban Samtary 
-v'/J-J’" ,, in N.. Wt a nuisance- was 'caused in greater part 1 law, issued by a rural 

j"’ “ ■, . by sewage frombremises in W. ' Tfe ’^- .saaitstry the powers ot an urban samtury antpn t v d Uv 

- authority apiffied to justlces^for- an: order oh, the exten^^ to 'them by an 
I " H. authority to cleanse the, '^iteh- as being in ■ government board and approved 'AY louu 

A. that. the lusticesiwemHsht.^^^ hq^(l,.,rccj:uirnig,^,^^ c-'OU- j 
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feet at least from a dwelling house,” is properly 
aoplicable to cesspools in connection with old as 
wVil ns with new buildings, and is not uiiTeason- 
able merely from the fact that it may be impos- 
sible in a particular instance to construct a 
cesspool at that distance. 

auNoil 60 L. 585 ; [189/] 2 Q B. 

433 ; 77 L. T. 341 ; 45 W. K. 603 ; bl J. P. oO^. 

Aeoumulation. or Deposit — j^uisance or In- 
liirioixs to Health.]— In s. 107, sub-s. 4, of the 
Public Plealth (Ireland) Act, 1878, connsponding 
to s. 91, sub-s. 4, of the Public Health x\ct, 18/o, 
which, provides 'that “any accumulation or de^ 
posit which is a nuisance or injurious to health 
shall be deemed to be a nuisance within the act. 
the word “ accumulation ” implies some gradual 
accretion, a heaping np of matter from day to 
day ; and “ deposit ” means something put down 
in some place and loft there. Both words involve 
the idea of a certain degree of ]iermaiiency, and 
do not extend to the case of loading and un- 
loadhm mnnurc in the ordinary course from a 
railway company’s waggons for the purpose of 
delivery to customer. 

Chnimimoneris. [1897] 2 Ir. B. 340. I 

Absence of Injury to Health.]— By s. 91 

of the Public Health Act, 1875, “any accumula- 
tmn or deposit which is a nuisance or injurious 
to health” shall be deemed to be a n-l^^sance 
liable to be dealt with summarily iinderdhe act . 

Held, that an offence within the section Avas 

committed where the accumulation emitted olien- 
slve smells which interfered with the personal 
comfort of persons living 
but did not cause injury to health O. 

V Billion (L. li. 7 Q. B. 550) distmgiiishe 1. 
iihlwpjMdoml Load Board T;/'* 
land Iron Co., 52 L. J..pb ?>' ooq®' 

138 ; 48 L. T. 223 ; 31 ^ . P^. 2(88 ; 4/ J, 1 . 389 

Kuisais^ce. 
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7. Water-closets, Ash-pits, <&c. 

Orders for necessary Work.]— By 1 1 & 12 Yict 
c. 63. s. 54, the surveyor of the local board of 
health may examine any j 

privy, eessiiool, or ash-pit ; an<l it it is 'k 
L lcr ami comUtion. the board shall cause notice 
in writing to be given to the mnier or occupier 
of the premises, requiring him to do the necessai-y 
works -• and if such notice be not omnphed with, 
the party shall bo liable to a penalty for eyeiy 
day during which ho makes default Hold, that 
the discretion to determine what works are ueces- 
sarv to be done is vested in the board, and that, 
on ‘a proceeding before justices to i;=“'ei the 


Q. B. 797 ; [1897] 2 Q. B. 357 ; 77 L. T. 306 ; 4b 
W.R.30; 61 J.P.646. 

One Privy for Two Cottages.]— The respondent 
built two cottages with one privy sutlicienc 
for the use of the occupiers of ootn cotta.ge^ . 
—Held, that he had complied with the repuirc- 
ments of the 35th section of the Public Health 
Act, 1875, on the ground that the section 
does not require a !?eparate water-closet, tiartii- 
closet, or privy for every house biult m* ymmil . 
OPutton mum v. Povntmg, 48 -L. A., 4i. Ay, ioo , 

4 Q. B. H. 340 ; 40 L. T. 844 ; 2/ W. K. Go8. 

By-law requiring Plans — Deviation from 
Plans — Position of Privies.] — B. was charged 
with erecting new buildings not in accordance 
with the plans, in so far as the tub closets were 
not in the positions shewn on the plans ibt 
closets had been erected lo to -/^ itet 

distant from main buildings instead of ..y icct 
as shewn on the plans Held, that the justices 

were right in holding that tub-closets^^ 

within the meaning of “ privies in 21 ^ 

c. 98, s. 34, and that it was an offence apmst 
by-laws to deviate from the plans. huvUm ^ . 
Acton^ 51 J. P. 566. 

Abatement of Huisance — Who Liable.]— A 
nuisance arose from a privy in the upper part 
of a house, of which, wnth the sho]) 
thereto H. was the lessee, at a rack rent, toi 
twenty^iie yeare. H. occupied the shop ouy, 
and sL-let the other ,“““1 of 

arose, to K., a weekly tenant, and I’f ' °p 

the premises H. had no access f 

for H.’s lessor, collected the rent. P‘"^ 

authorities, for the purpose ot aba lUg the 
nuisance, under the powers given them by 2J , 
& 30 A^'ict. c. 90, s. 21, and 18 .k 19 \ict. o. 1-1, 
^12, summoned C., as the owner 
within the interpretation clause (s. -) ot tnc 
latter statute, before the “ykj? 

order uiion him to abate the nuisance. , 

that C. W not the owner within the true con- 
struction of s. 2, as K., the weekly tenant, as 
the occuiiicr of the premises where the nuisance 
arose, and that therefore H. was not the occupier, 
but the person receiving rent from the 
of the property within the meaning ot the 
Itutes. V. BatU or 

41 L. M. 0. 149 ; L. H. ( Q’ 

471 : 20 W. li. 624. 


Oeneral Order to Construct particular Kind of 

Water-closet— Consideratiou of Be(iuirements of 

each particular House.]— bnder 66 « the 

Public Health Act, IST.o, a local authonty ha\ 
no i lower to pass a general resolution that a 

particular kind of water-closet shall be turnished 

to all houses within the district. 

incuts of each particular home must 

sidered, ami the only power the 

have is to require a suftcient water-ol(»et to 

: : 

Work> CZ. Bo G. & J- 261 ; 27 L. J., Ch- 34i> 
followed. ■ ■ 


Premises Leased for Years.] A local 

authority served the owner o^, f 

Mtioe under s. 94 of the Public Health Act, 

1875 requiring him within seven days to abate a 

nuisance arising from the defootiyc 

of a structural convenience^^ and lor that puiposc 

to execute certain specihcd woiks, na.Y ^ 

failed to comply with the notice, the owner was 

summoned under s. 95 before a court of toummm> 

jurisdiction, and on. the hearing it 

that the premises in question 

a tenant to the owner umlev a least 

one years containing the usual ' . 

Heldf that the owner, even althougli A 

not enter upon the premises and execute the ,, 

wonks -withmit the tenant’s permii^ion, had , 

“ made default ”■ in complymg with 

tioiis of ' the notice' within the meaning ol fe. 9o, 

and therefore that the justices had 

make an order udder s. 9b, requiring lunf to abate 

f:S>: 


X YBe ..‘260 27 L. J,, Cln 842) t|e. n— ' ; 
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■itli a notice to abate the nuisance, 

' to ‘‘remove the present 

taii/levei the floor luuLer the seat of 
alvaiiised double- 
.'which 
ises, should, 
„ -‘-•’'li-ious to ' health ’V ; 

lions made an order in the 
they had;, juris- 

^ Smmde7% 

'cd, and Whiitakim'k^ 


w’^as dulv served with I premises w 

‘ — ■ ■ - ■ - - j for that purpose 
pipes -and ps , ’ 
the privy, and provide a _ 
and handled pail under the seat, the cover c: 
- said seat to be movable, so that the preni 

no longer be a nuisance or in j uric 
and the justices at sessi^,x.w 

Jurisdiction of Justices,]— Under 18 & terras of the notice Held, thut 

19 Yict c 121, s. 12, the power of a local diction to make the 
authority to piW*, and the jurisdiction of (11 Q. f- P* . 

justices to determine, a complaint m respect ot E.ep,7-te (b Q. B 1) ^ ' 

a nuisance existing within the .area of that local i 

authority, arises only where the o.auso of such s», n. ; l.i Q. B. U. (>81 , ...l . i. 

nuisance is also within that area. Ilrfj.Y. Cotton, 101. ^ ^ 

1 El. & EL 203 ; 28 L. J., M. C. 22 ; 5 Jnr. (N.S.) A sanitary 

mi • ” W B ^ the 1 ubiic HCiivltii Ac 

‘ ’ * owner of premises to abate a nu 

Power of Justices to order Specific ordered the owner “ to lay down r 

Works! A water-closet in the centre of a stoneware drain -pipe, and to com 

house being a nuisance, the sanitary authority main sewer in front ot ns lioust 


‘.f.Forthwitli.’’] — 

; under s. Qd of the Public Health Act, 
|iiiring him to abate forthwith a nuisance 
:rom filth : — Held, that the word “forth- j 
meant wnthin a reasonable time, j 
, tly defined the time tor doing the work. 
V. Sokos, m J. P. 672. 


'Uisij 

>r> I 


“Cf C!-' ”■ ^ “ '* ‘ ‘ 

to abate the same, and for that puri)Ose to fill u]) J. i . -i-i. 

the ashpit, abandon the privy, and buihl a pail ;SVy^ ahv KuiSANCtn 

closet. The owner failed to do so, and justices 

thereupon, under s. 96, ordered the owner to fill 8. UiiiNALS. 

!L!mcr!!t)ropei- in Pwper and Convenieut Situation-Discretion 

lieu thci'eof. On a rule for a certiorari to (luasli of Urban 

the order of iustices Held, that the order was rity, acting iin<ler s. oi) of the 1 ubhc IJccdtli Ac , 
bad as the i'ustices had no power under s. 96 to lt^76, selects a site as a proi>er and couvenie n> 
order the erection of the pail Wiset. Whitrlouroh. situation for a urinal, then, m the a,b.set;ce oi 
Btu'te 50 L. d., M. 0. 41 ; 6 Q. B. I). 545 ; 29 mala tides, and assuming that no case ol nuisance 
W "R '"lOT • 45 T P 392. made out, the onns lies on persons o}>jeeiing tu 

The rcspomlents. an urban sanitary aiitlioiity, that particular site to shew that it is not a, pn)[>er 
serveVumlm convement situation, and tor this purpose 

Helllh Act 1 8^^ the appellant, who was evidence that there arc other si riatnms more 

houses within the borough proper and inure convenient is -ve pnud 
to which respectively were attached privies ami v ^ ’ 

ashpits which wein a nuisance, a notice requiring i L. 1. 304 ; 42 NV . It. 240 , ob j. i , lio. 

i of rersou f ectiug.]--A^^^ own. of 

and ashpits, couTeit the same to proper pan a public-house oiwted a m . d pi <-ln=li 
water-closets, ami connect them with the mani paspge leading out ot the ov-rv 

' sewer.” The notice was not complied with. An it between doors vinch he keiit ioeked ,u. .v 
order was thereuvion made by two justices night. There was a space lie! ween the inn., ,f 
irnder the provisions of s. 96 of the act, in area railings in the street and die nrmal ao(»r 
the terms of the notice' :—Held, upon a ease nearest to the street, which 
stated, that the order was a, good order, for that from the street with an iron gate pliced flinli 
by s* 06 it was left, absolutely, to -ttie justices, to with the line railings. 1 Ins gate was n^ 
order airy works or Structural alterations which ioeke<L It being proved in at pcx.-oiL. mtoit Liil> 
thev^ in their discretion -might- think"necessary used the space between the detn and the ga>ie ai 
■for the abatement of the nuisanoe;; v. .such a .hianner as to cause 

" A nrivv ' oiienlT dlsehafeed- nlght^sblH Ainl, being a probable, coimmciice ot the mammr m 

’which hUd the premises. 

sanitary - authority,, .sertbd Ydie-downeit'' of n thc..j y*. i m4i w r IL o3b. v - 
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iustices were wi'ong in hol<ling that B. did not any of the streets of tlie town any meat so as a> 
come within the meaning of the definition as ■ project over or upon any foot or carriage-way. 
landlord of a loJa’ing-house. Hoofs v. BGaumouf, : 'Phe act provi<Ied that no |;erson should be subject 
51 J P. 197. ^ ponalty for })lacin,g any stall or ex])Osnig 

A 'lo(Wna’-house maintained as a charitable i provisions for 'sale, so as such stalls be placed m 

institution for the reception of poor persons at a such part of the street as should be appointed by 
•small iiayment, and not for purposes of pain, ; the commissioners, ami that no person should be 
lield not to be a common lodging-house within ' subject to any penalty for placing any sraii oi 
the Common Tavhjing blouses Act, 1S5B, s. H. exposing provisions for sale m such parts or me 
Booth v ForMf. 59 L. J.. M. C. 136 ; 25 Q. B. D. streets as should have been theretofore used tor 
87 • GH L T :U(i ; 38 W.'Pv. 718 : 55 J. P. 7. ' that purpose at the times of the usual tairs am 

^.ithin the town. In 1853 a local board 
Eesolntion to Eegister-— Eegistration.]— The ; constituted in the towjishi}), under 

respondent, having fulfilled the necessary pro- j ^ 17 Viet. c. 24, who, by by-laws duly alloweti 

lirairia lies under 8^78 of the Public Health Act, ; pubiished, appointed certaiip places tor 

1875. applied to be registered as the kee])er of a i ^jjarkets for certain descri’ptions of goods on 
common lodging-house under s. 76, and the loeal | i^arket days, and imposed penalties for^ the 
,aiithorit‘,y passed a resolution that his house ' pj;cuch thereof : — Held, that the provision^p>f the 
should be registered. The clerk did not carry | y^ot exempt from such penalties one 

■out this resolution, and no formal registration ot I violated these by-laws by exposing tor sale 

■the respondent or his house was matle, and eight | ^ pi^,ce other than that so appointed by 

months afterwards the local authority resolved ■ ^p^ p^^^l board of health, notwithstmidmg the 
that the res})ondent should not be registered. i where such meat was so exposed for sale was 
and two months later prosecuted him for keeping i ^ pp^ce where such articles had for a long series 
.a common lodging-house without being registered, i, goltl by him and others. T‘ 

The justices refused to convict : — Held, upon a ; in o. B. (JT.S.) 264 ; 33 Xj. J., M. O. , 

•case stated, that, for the purpose of the act, the i s,) 5 S 7 ; y l. t. 334 ; 12 W . K. 81. 

resolution of the local authority constituted Markets AND FAIRS. 

rc‘«nstration, and that the instices were right in ; ^ .« ■ 

Tcfushi'' to' convict tho respondent. Cules v. I Otstrnetion of Foot'^vay— Exposing for Sale 
- ° L T 3.08 ; 49 J, P. 308. outside Sliop.l-W.’s shop, on being rebml , was 

i.. on. , ^ fourtaud-a-half feet to suit the line of 

Canoelline Segistratiou — Keeping without ; building. The spaoethus atWed 
lioence.l— K. was ilulv entered in the register ^ had been open to tho street tor tno jems, aiitt 
of the B: urban authority as keeper of a common . w . put goods for sale on this 
lodgiug-iiouso. Two mouths later tho msiiector | charged, under a loca act, ioi exposing goods 
rcDortcd that it was kept as a house ot bad ■ m the street outside his shop :--Heid. tliat^^^ 
repute, and the health committee by resolution 1 justices wore right in hohlmg that the mte - 
withdrew the lioonco and ordered K to clear out i voning space so iwed "ot pait oi ‘y “y ® J 
his lodn-ors in a week, and on his retusal he -was , dud that tV. had a riglit to use it as he did. 
charged with keeping tho house without being i mti-ltmiiii-i. M, o8 .1. i. -y- , 

registered :-Held. that the justices were rightin Tbo defendant exposed goods foi ^ ® 
dismissing the information, as There was no power ’his shop in a street in the ®y ^ 

to ciucel the licence c.Kce))t. for tho reasons set , the place whore they were so exposed was pait 
lorlfin the Stl7atc: JJIaL. ICelU, 52 J. P. 263. : the ‘pretnises of the 

,%r finilioi-. as to lodging-houses. 6w.s-ftv ante, ■ public had no right to pass .—Held, t wt J® 'P® 

cols. et hcq. ib. 16^ 

: A shoi’jkecpcr exposed gooils for sale outside his 

10. Markets and bnops. , in a street, on a space in front of B which 

^ ' u'os mrineii Xw' covering over the area, ilns 

a. Locality. ^ Miiace^lay between the shop and the pnbhc flag- 

Settiug up Market in alTewPIace.J— Acorpo- 1 one cud of it a railing phOjWtei 

rai ion, being lords of a market and owners Oi. the i ]iouse to the pnbhc llagwajm 

■.soil, is entitled at common law to remove the ; to expose things for 
market * but where the corporation, acting as a i offence within a tk 6 Mct.o. 

local braird, takes steps under the Local Govern- ^ 7. The concluding 

meut Act, '1858, to set ii]) a market in a nevv ; to cause any annoyance 

place it can only act nmler the powers and ^ thoroughfare,” govern only the iminuliatelj 
'Subject to tho provisoes of the statute, and is not j px.e.ccding portion of the section. Bijf / 6 . ■,/■ 

■ entirled to Ml back on its common law right , ip q. L. 192. 

Y, 'User .for Thirty' was t 

67 ; 4 Ij. lb 112 ; 9 W. E, 331. _ ^ tvho had a shop 'with'’ a grkliii ftotit anc 

Qumre, wimther the immemorial ^ i on which he exposed goods about 2 

Af ArPAtrn.u and hiring out stalls ui , a cc-mu. 
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foot or more from his outer wail. He and his 
predecessor had done the same for thirty years, 
1-ioing summoned for exposing goods which 
proje<ded oyer the footway, he set up a claim of 
right as the owner of the street or soil, and also 
on tiie ground of the original owner having 
always (lone the same : — Held, that there being 
no proof of the dedication by the original owner ■ 
subject to such right, and no proof of ownership 
of the soil, the justices rightly convicted W. 
WMttaUr v. Wiodes, 46 J. P. 182. 

By a local act of 1872 (65 & 66 Viet. c. 78), 

R. 95, if any person places, hangs up, or otherwise 
exposes any furniture, goods, produce, wares, 
merchandise, matter, or thing, so that the same 
projects or })rojcct into or over any footway, or 
beyond the line of any house, sliO[), or building, 
at which the same is or are exposetl, he shall be 
liable to a penalty. Justices refused to convict a 
person who was charged under this section ; hut 
they stated, in the case reserved at the com- 
plainantls request, that the defendant exposed 
greengro<?ery, in which he dealt, on a cooler or a 
tray of wood, projecting two feet nine inches 
beyond rdie line of the brickwork of his building. 
This tray fell forward from the shop w^indow, and 
when used was supported by iron stanchions and 
hinges. The steps of the adjoining house pro- 
jected three Inches further than this tray during 
the day. At night, and on {Sundays, the tray was 
not beyond the line of the defendant’s and the 
adjoining house ; the street was exceptionally 
wide at tiiis particular part. The premises had 
been erected between thirty and forty yeai's, and 
during that period the tenants had alwaj's used 
the same cooler or tray, or something of the same 
descriptioTi ; — Pleld, that the act must be taken to 
refer to the line of shop existingat the time(')f its 
passing, which in this case w'as the line of the 
tray ; and that the justices -were J’ight. WiUo)i v, 
Cu7il}JJe, 29 L. T. 916. 

Sale on Land Leased by Corporation — Sight 
of Corporation to establish Market-~“ Prescribed 
Limits.”] — Tlie ap])ellant. a cattle salesman, 
occupied premises wiiioh he used for the sale of 
cattle under leases granted by tlic corporation of 
a borough, containing covenants for quiet enjoy- 
ment. Afterwards the corporation, as the urban 
authority, established a cattle market in the 
borougli and published a list (^f toils. The 
appellant was convicted foi* sellitig cattle for 
which no toll had been paid in his sale- yard, 
•within the liorough, but not within the limits of 
the markets. On a case stated : — Held, that tlic 
corporation had not derogated from their grant 
by estabiishing a maiket, that the ttp[)cllant had 
not b}’* virtue of the leases acciuired any right to 
sell cattle within tlie meaning of .s. 166 of the 
Public Health Act, 1875, which the urban autho- 
rity could not interfere with by establishing 


b. Reg'ulation of Sales. 

Of Coals.]— By 26 & 27 Viet. c. 62, the mvner 
of any coals bi’oiiglit within the district <jf the 
local board of health for Hull is Ixuiiid, “bcfoic- 
such coal, or any part thereof, iss(d(i or tlelivered 
or dealt with in the district,” to deliver to the 
ins])Cctor apiiointed for the }>urpose the origitial 
pit note denoting the quantity and ([ualiry 
thereof. A sliipowmer brought coals in a lighter 
into the district of the board of health for Hull, 


bcbmging to the shi})ow'ner : — Held, that this- 
was (iealing with the coals within the meaning of 
the statute, and that the shipowner was bound 
to deliver the pit note to the inspector. 

V. ICnufHion-iijwn-TlHU Local Boavtl. 12 Jnr. 
(X.S.) 71)6 : 14 W. 11 668. 


Of Bread.] — By 6 7 Will. 4. c. 67, s. 4. all 

bread sold beyond the city of LoiukiU shall be 
sold by wxn'ght : provided that nothing itt the act 
.shall extend to ])i'event bakers from selling' 
biead usually sold under tb,e denomination of 
Krench or fancy bread or rolls witliniu fireviously 
weighing the .same” ; — Held, that the proviso does- 
not apply to bread wiiich, having at the time of 
the ]>assiiig of the act been usually sold undei’tbe 
deuominat ion of fancy bread, had at the time of 
the sale ceased to be sold under that dtutomina- 
tion. Jlrq. V. 10 B. A S. 564 : 6S L. J.,. 

M. C. 144 ; L. IL 4 Q. lb 559 ; 20 L, T. 654 ; IT 


, (.C'J , . *''1' i ... f'u 



When he purposed to sell a demise the tolls recelTahle under the act foi 
. h. his bakery was slaughtering cattle in the slaughter -house, 

4- lbs. of dough, but the loaf brought an action against the company tor not 
He sold at making a good title to the tolls Held, that the 
Lght, but all consent given under the market act inclLided 
,1 lbs •— Heid, that he the licence of the local board I’equired by tlie 
bread otherwise 10 & 11 Tict. c. 34, s. 126. Anthony JSreooii 
37, s. 4. MarheU Co.^ 41 L. J., Ex. 201 ; L, E. 7 Ex. 399 ; 

2 L. T. 26 L. T. 979; 21 W. 11. 27— Ex. Ch. 

' em-:' 

, , and 

from time to time, if hncl 
^ ■■ t, and with, but not 

Tthout, the consent of the corpoinition testliiecl 
under the hand of the mayor or town 

^ hli and maintain slaiighter- 

and sufficient for the siaiightering 
" ' " - gh,' and, its. 

ighhoiirhood, upon such sites as they should 
nk expedient. In 1863 the corporation eop- 
m'on and mainteiiarjce by the 
ter-houses proper and sufficient 
of cattle for the supply of 
and its neighbourhood, in pursimnce 
accordance with, the above-mentioned 
le company built slaughter - houses 
[j, but absolutely abandoned the use of 
364. The company subsequently built 
ghter '•houses a quarter of a mile bffi ; 
H'poration had ahvays refused to give 
er consent. Justices ref used to convict 
19 of the Markets and Fairs Clauses 
, for slaughtering cattle on premises in 
igh other 1 hail those leased by the 

Held, that the slaughter - houses 

occupied by the appellant had not received the 
consent of the corporation under s. 65 of the 
local act of 1862, and that the justices 
right. Iliiyhcfi Y. T)‘etL\ 36 L. T. 585. 

By B-esolution and IRotice. 1— A police 

act em]) 0 \vered a town council of a borough to 
grant licences for the erection of slaughter- 
houses. A. applied for a licence. The market 
committee inspected the site, and recommended, 
the grant. The committee passed a I’esoiulion 
to grant the licence, and communicated the same 
to A., and the resolution was confirnietl^^^^^^b^^^ 
town council : — ^Held, that though it was 
aftei’wards to grant a formal licence in a printed 
form, still the grant was complete on the eonnr- 
! mation of the resolution and communication 
j thereof to A., and operated as a licence. JIoiku t/n 
■v Cortm 6 H. T. 683. 


the price of corn. When he purp 
3|-lb. loaf for 6rl, the custom in ht 
to put into the oven t. . - . 

was not weighed after baking, 
each six loaves, which varied in weij 
but one weighed over 3^ 
was rightly convicted of selliip_, 

than by weight, under G & 7 Will. 4, c. ^ , 

HiU yI 5 Q, B. 453; 22 L. ’ V irw‘-i -.x-n- 

o^4 • V) W R ‘H ^ company \\as 

■ ’ ■ . . - * powered to erect a cattle market at Brecon 

— — Obligation to Carry Weights and Scales,] by s. 65 the company t'- - ' * ' 

Bv 6 & 7 Will. 4, c. 37, s. 7, every baker or when they should think lit. 

seller of bread . . . who shall convey or carry wi 

out bread for sale in and from any cart or other by writin^, 

carriage, shall be provided with and shall con- clerk, might provide^ 
stantly carry in such cart or other carriage a houses proper a. A .-.dl 
correct beani and scales with proper weights of cattle for tjie siqiply of the horoipe 
. . . and in case any such baker or seller of neig] - - 

bread . . . shall, at ‘any time, carry out or think . ^ 
deliver any bread without being provided with sented to the prov 

such beam and scales with proper weights . . . cr 

then, and in every such case, every such baker or tV 
seller of bread shall for every such oSeiice forfeit tl 
and pay a sum of money not exceeding 5Z. A o' 
baker delivei'cd bread from a cart fit a customer’s g, 
shop pursuant to a general order given some time a 
previously ; he was then unprovided with scales t 
and weights : — Field, that he had committed mi o 
offence against the Ibregoing enactment. Bohin- p 
V, Cm\ 45 L. J., M. C. 109 ; 1 Ex. D. 294 ; ,, 

34 L. T. 689. u 

And i^ee Bak.eii. ! ^ 
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LOCAL GOVEENMENT— 


such offence that there should be any injury to 
health. Banhnyij Xlrhan Sanitary Author it y 
Pape, 51 L. J., M. C. 21 ; 8 Q. B. 1). 97 ; 45 L, T. 
759 ; BO W. E.'4ir) : 46 J. P. 184. 

Keeping of swine and a pig-sty in such a 
manner as to be a imisaiice is an offence within 
11 & 12 Viet. c. 68. s. 59. Piqhy v. Jlh'st Ham. 

6 W. K. 468. 

Kear Dwelling Houses -By-law.] — A 

rural sanitary authority, })urj)ortiiig to act iiiider 
the powers of ss. 44 and 276 of tiic I'uldic Health 
Act, 1875, made a by-law prohibiting the keeping 
of swine within the distance of lifty feet from 
any dwelling liousc within their district : — Held, 
that the by-law was unreasonable, and therefore 
bad, Jleaj) c. Burnley lliion, 58 L. J., JiL (J. 
76 ; 12 Q. B. D. ini; 82 W, K. (560 ; 48 J, P. 859. 

An urban sanitary authority, under the lu'overs 
conferred by the Ihiblie Health (Ireland) Act, 
1878 (41 & 42 Viet. c. 52), made certain by-laws, 
one of which was as follows : — Xo swine shall be 
kept in any yard within a distance of twenty- 
one feet from a dwellmg-hoiise or public build- 
ing in which any person may be, or may be 
intended to be, employed in any manufacture, 
trade, or business, except with the s}>e(aal per- 
mission of the sanitaiy authority: — Held, that 
the by-law was valid. Lutton v. Bokeriy, 16 
L. R., Ir. 498. 

— — Bor some Hours only.] — A by-law made 
by an urban authority im],) 0 .sed a penalty for 
keeping swine within fifty yar<ls of a dwelling- 
house. M., in coui’se of business, used to buy 
swine elscwiierc in the mnniing, and bring them 
within lifty yards, Ac., and keep them till the 
evening, when tlu'v were sent etf by tlio railway 
The justices held that, because the ])igs were not 
fed and ko[)t ail night, this could not be a keep- 
ing within tjic by-law : — Hekl, the justices were 
1 wrong, and that keeping them all night was not 
; necessary to the offence. Steer.i v. Jfanton, 57 
I J. P. 584. 


Premises Covered hy Licence.] — Prior to the j 
■coming into operation in a town of the 81 A 32 , 
Viet. c. 98, 8. occupied premises in a street there ; 
for the purpose of slaughtering pigs. These 
})rornisGS consisted of a yard with an entrance by 
■closed doors or gates from the street, and in the 
yard, ]ug-pens, a cart-shed, a shed used for. 
slaughtering pigs, and a stable for horses, the 
external vaults of which constituted the walls 
•of the building. Whilst the premises were so 
used 8., upon the coming into operation of the 
act, obtained a licence, which licence stated that 
the animals to bo slaughtered were pigs. No 
animals before them were ever slaughtered in 
the stable. Since obtaining such licence S. had 
■converted the stable into another slaughtering 
shed, and used the same for slaughtering bullocks 
and sheep theiein. Upon an information for 
using this stable as a slaughter-house without 
having obtaiiieti a licence for that purpose, the 
justices held that upon a proper application of 
the law to the facts, H. was entitled to use the 
stable as he did, for that the stable, as forming 
an original j)ortion of the premises licenced as a 
slaughter-house, was covered by such licence : 
— Held, that the justices were right. Brighton 
Local Board v. Stcnnimj, 15 L. T. 567. 

Private Premises.] — By a clause in a local act, 
which closely followed the Markets and Faiis 
Clauses Act (10 A 11 Viet. c. 14), s. 19, it was 
enacted, that “no person shall slaughter any 
cattle, or dress anj' carcase for sale as human 
food, or food of man, in any place within the 
limits other than a slaughter-house”: — Held, 
that to slaughter cattle on the private premise's 
of an inhabitant of the town, unless for sale as 
human food, was no offence within this clause. 
Hliaa V. S'hflitinyale, 8 EL A BL 698 : 27 L, J., 
M. C. 151 ;'4 Juv. (y.S.) 166 ; 6 W. R. 91. 

Dsing Horses Delivered to be Slaughtered.]— 
The huntsman of a pack of hounds liad the care 
and manageineat of the kennels, and of a place 
which was used ,s(»lely as a slaughter-house for 
the pur}w)se of slaughtering horses and other 
cattle sent there as food for the hounds. B. sent 
a horse to this place, and delivered it to the 
luintsman for the purpose of the horse being 
sJaiighteretl as food for the hounds, telling him 
of the purpose. Instead of slaughtering the 
liorse, he lent him to a }>erson for the purpose of 
being worke<L and he was worked by that }>crsoii ; 
—Held, that the 12 A 18 Viet. c. 92, s. 9 (which 
Imposes a penalty for using horses delivered to 
be slaughtered at a place used for slaughtering), 
applied to the huntsman, and was not conffned 
to persons having or managing licensed slaiightoi'- 
houscs under Geo. 8, c. 71. Colam v. Hall. 
40 L. J., M. 0. 100 ; L. R, 6 Q. B. 206 ; 28 L. TL 
S02 ; 19 W, E. 568. 
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LOCAL GOYEENMENT- 


•Jurisdiction. 442 , 

A by-law, “that all occupiers of any premises 
within the district shall properly clean and 
remove all snow, or other obstructions, from the 
footpath and channel opposite theii* respective 
premises before nine of the clock in the fore- 
noon of each day,” is bad. Ih. 

An information having been laid against an 
occupier under this by-law, and it being proved 
that the occupier had neglected to remove snow, 
it was objected that the by-law was bad ; but 
the justice held that, inasmuch as it had been 
allowed by the secretary of state, he could not 
entertain the objection ; and he convicted the 
occupier. The court quashed the conviction on 
certiorari, though s. 187 enacts that no proceed- 
ing touching the conviction of any offender 
against the act shall he removable by certiorari, 
holding that the justice acted without jurisdic- 
tion. Ih. 


lants coiihl not ]>o convicte{l under s. 112 of the 
Puldic Hcalrh Act, 1875, for establishing the 
offeiisivi' trade of bone-boiling. Cardiff Mamtre 
('o. V. i'ardfrf' f’/iio/r 5-1 J. P. hiU. 


Smelting Works— Exemption— Public l!7ul- 
sance.] — The prto-ision in s. 884 of the Public 
1-b‘altH A{*.t. 1875. that nothing in that act shall 
extend to certain businesses thei'ein specified, 
exempts ilim'r proprietors only from the liabili- 
ties created and penalties im],osed by that act. 
and dioes not relieve them from iiahility for 
a [)ublie nuisance in a suit, brought by the 
attorney-general for its abatement, nor from 
their orditiary coininon-law liability to an owner 
whose pro}n.‘rty is injuriously atiected by it. 
Att.-frea. V. Lo/faa, [1 81)1] 2 Q. B. 100; 05 L. T. 


Eight of Local Board to sue as Owners and to 
act as Eelators,] — A local authority may act as 
relators in an action brought by the attorney- 
general for tlie purpose of abating a public 
nuisance, and may themselves maintain an action 
for daiiiages fra- a nuisance affecring ta’operty of 
which they are the actual owners. Ib. 


Bust aud Ashes.]— The 10 & 11 Yict. c. 84,. 
s. 82, which requires the commissioners under 
the special act to cause “ all the dust, ashes and 
rubbish to be carried away from the houses and 
tenements of the inhabitants of the town oi" 
district within the limits of the special act,” does 
not extend to the dust and ashes the exclusive- 
produce of manufactories. Lfpidon v. Stand- 
bridge, 2 H. & hr. 45 ; 26 L. J., Ex. 886 ; 5 W. Ib. 


Pish-Frying.] — By the n2tli section of the 
Public PIcalrii Act, 1875 (88 ^ 81) Viet. c. 55), 
it is pj-ovided tliat any per>on wdio, after the 
laissingof this act. establishes within the district 
of an urban authority, without their consent in 
writing, any o-ffensive trade, tliat is to say, the 
trade <»f blot>d-boiler, or bone-boiler, or fell- 
monger, or "ctapdioiler. or rallow-inelter. or tripe- 
b< filer. OY ajiY other }mxious or offensive trade. 
bu.sine.>s, or manulhctare, .slmil Ijc liable to a 
ponalry. A fish-frying business, which is as 
a fact an offensive business by reason of effluvia 
arising theivfroui jnul extending to a distance of 
two or three hundred yards, is not a noxious or 
offensive business within the meaning of the 
section, which only applies where a business 
is neeessai’ily noxious offensive. Braintree 
Lneaf Bawd v. Boaton, 52 .L. T. 1)9 ; 48 J. P. 


“House Eefuse” — Clinkers from Furnaces- 
in Steam Laundry.] — Clinkers produced in the 
furnaces of boilers belonging to a steam laundry, 
used to generate steam for the purpose princi- 
pally of heating the water used in the busiiie.ss, 
but also for the purpose of warming the laundry, 
are not “ house refuse ” within the meaning of 
s. 42 of the Public Health Act, 1S75, and there- 
fore a local authority which has undertakei.i the 
removal of house refuse within its district is not 
bound to remove them. London and ProHnoial 
Lan.ndr}i v. Willesden Local Board. [1892] 2‘ 
Q. B. 271 : 67 L. T. 499 ; 40 W. li. 557 ; 56 J. P. 
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Removal of, from “ House” — ^What is.] 

— The definition of “ house ” in s. 4 of the Public- 
Health Act, 1875, is not to be read into s. 42 of 
•that act, and therefore a steam laundry, although 
containing a dwelling-house for the manageress 
and for the clerk in charge, is not a “ house” for 
the purpose of the removal of “house refuse” 
under s. 42 of the same act. Ib. 


Smallpox Hospital — Adjoining Bistrict — 
Consent.]— A hos[)ital is not a noxious business 
within sf il2 of the Ifflblic Health Act, 1875. 
Tlio powers conferred, by s. 181, exercisable by 
a local authority, are not limited for their 
exercise to the <lisrrict of the }->articular local 
authority wbieli exercises tlitMii. Sect. 285 does 
not app7rv to the powei's conferred by s, 181 so 
rw to refp;dre for their exej'cise in an at'ljoining 
district tlie consent of the local authority of such 
adjoining I’iistrict. Withington Luetil Botnulw 
.Maneh enter Carporation. 62,L. J., Ch. 898 ; [1898] 
2 Ch. 19 ; 2 IL 867 : 68 L. T. 8Hd ; 41 W. E. 806 ; 
57 J. F. 840— C. A. 
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12. CtEA^-«T.Xa PAVEMENTS ANB PEBMISES. dSc 

Eemoval of Snow — 11 & 12 -Viet. c. 63— purposes gratuitously by, the inhabitants in the 
Power to make By-laws.l —Under 11 & 12 vicinity for the prescriptive period, is a pubte 
Viet. c. 63. iociil jioards of health have no general well within the .meaning of this section ; and the 
iiowor to ' make by-hrws for carrying out the locaLauthority eaia enter on, the land and do nil 
pn]‘poses of the act, but tudy snchd>y-iaws as are acts^ ,t-o the well for coTitinuing and mamtam- 
iuitliorised bv s. 5.->. Jim/. V. o El. & Bl.' ing it, which the iahahitants niigW have done 

S’iH: ii'S ft J* 
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5 App. Cas. 489. And see Vungarmn XJnion meat belonged ” within 
V. and Ilolmjirth Local Board y. the act. Xcioto^yw Mo) 

jS7i-tov7, post, col. 478. Cox, C. C. 382 ; 5.1 J. P. 

Exposure for Sale.:]: — •! 
a cart, when passing a 
13. Food and Deink. city of Dublin from a sh 

^ , ^-TT ^ ^ ^ for* the manufacture of 

a. Sale of TJnsorind Mea . seized by the ii 

"PeTsons Iiiahle for. 1 — ^^^ictuallers. brewers and Held, that the meat wa:- 


law for knowingly sending or exposing meat foi' Act), 1863. charging him watli being the owner 
sale in a public market k tit for human food, of meat ‘Amlawdully deposited in the I.oiidon 
wiiich in fact, was not so. Beg. v. Stevenson, Central Meat Market for the purpose ot sale and 
3 F. kF. 106. ^ intended for the food of man, the same being 

So a carrier, for knowingly bringing to market diseased, unsound, unwholesome and unfit for tne 
meat unfit for human food. Beg. v. Jarvis, 3 food of man,'’ and was convicted : Held, that 
F. & F. 108. there having been no sale or exposure for sale ot 

But a person is not indictable for sending to a tlie meat, the apipellant was w-rongly convicted, 
meat-salesman meat he knows to be unfit for Barloic -w. Tcrrctt, m L, J., M. C.^ 101 : [1891 J 
human food, if he does not know and intend that 2 Q. B. 107; 65 L. T. 148; 39 Mb 11. 64U ; 55 
it is to be sold as human food. Beg.y.Craicley, J. P. 632. 

3F. &F. 109. . y y 

Intent to Sell.] — A pei-son. who lias uiisound 

Person “ to Whom the Same belongs” — Under- meat in his possession with the intention of 
bailiff.]— The appellant was an under-bailiff on selling the same f(.)r the food of man is guilty of 
the estate of iN"., a large landowner, and it W'as an (rffeiice under s, 117 of tlie Public HeaUh Act, 
his duty to receive instructions from, and obey 1875, although he maYn<.)t have actually exposed 
the orders of, the head bailiff. Tw’o co^vs be- the meat for sale. Ibb/Av' v. (10 Q. B. 1). 

longing to N. ^vevc slaiightei'ed, as they w'ore 63) distinguislied. MaUlnsott v. Carr, 60 L. J., 

affected by disease; the appellant was not M. 0. 34 ; [1891] 1 Q, B. 48 ; 63 L. T. 459 ; 39 

present when the cow’s w'ere slaughtered, but on W. ll, 270 ; 17 Cox. 0. C. 220: 55 J. P. 1<)2. 

the same day he w\as told by the head bailiff to The council of a l.»oroug]i mider the Municipal 
send the meat to Portsmouth, and to go there Corpointions Act (5 A, 6 Will. 4, e. 76), s, 99, 
himself to meet it. The appellant .went to empowering them to make by-laws for the 
Portsmouth on the following day and saw a su})pressioii of all such luiisances as are not 
l>utcher named B., and on the next day, the already I'mnishable in a sumiiuiry manner, made 
head bailiff, having been told that the meat had a by-law imposing a peunlty on any Iratcher or 
not been sent off, directed the appellant to take other persoii who shoubl have in his ptwsession, 
the meat to P, railway station and consign it to with intent to sell or expose-, for sale, any 
the bittcher. The transit of the meat to the P. unsound, puDhl or unwholc'^^ome meat or other 
fitation wms superintended by the appellant, w'ho victuals oi* provisions unfit for tin.* fo<.Hi of man, 
took charge of it. It W’as then sent by train in. or which would be delei eriovis to the Imalih ctf 
the appellant’s own name to the butcher at persons who might feed thereon. S. was chargiKl 
Poifismouth, the appellant sending a telegram under this by-law with having in his possession, 
to the butcher, “ Two cjircascvs of meat add,ressed with intent to sell some clice.se unfit for the fnod 
to you; make best of it.” The butcher replied of man .Held, that the by-law was pro}>erIy 
that the meat, which was then lying at Ports- made, and was still in fori;e, and that llie having 
mouth railway station, was of no use to him. in })ossessiou with intent to sell, or ex])Osing for 
Tlie api'iellant "then sent a telcgi-am to the station- sale, cheese which was in fact unfit for human 
' master': Ask consignee to' do the best he can. food, was a nuisance at common law, and so 
If he ca.n’t dispose of it, ask him to bury it, and within the scoiic of the Municipa.1 Coi-pointions 
charge scndei* expenses.” The meat was seized Act, s. 90, aiul that 8. was within the by-law, 
while lying at the , station, .and, condemned as ShUllto v. Thomimui, 45 Ij. M. 0. 18; I 
unsound. Upon; these facts- the- appellant, .was Q. B, D, 12 ; 33 L. T. 506 ; 24 W, E. 57. 

‘ --'‘’I .convicted^ under s;'117 Pu'blic ■ Health 

. Act, 1875,. Df, exposing' imsoand meat for sale, as ' Seieiitier.]— It Is not necessary to support a 
i , : '• being the person to whomtthe same belonged”' i conviction under s.’ 117 of the Public Health A<it, 
y; ^Piekl, quashing the coffvldtipffpthat there 'was 1875, against the owner of imsouml meat for 
no evidence shew exposing it for sale, that proof should be given 

that the apiiellant of actual personal 1<nowie<lge on the part of the 

''''T P A ■ 
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■owner of tlie condition of the meat. Blalier v, 
TilMoiie. 68 L. J., M. C. 72 ; [1894] 1 Q. B. 
845 ; 10 E. 94 ; 70 L. T. 31 ; 42 W. R. 253 ; 58 
J. P. 184. 


justice refuses to condemn as unwholesome 
meat that has been seized hj' the officer of a 
local authority under s. 116 of the Public Health 
Act, 1875, the owner is entitled to include in the 
amount of “full compensation" recoyerable by 
him from the local authority under s. 308, the 
costs incurred through the attendance of himself 
and his witnesses before the magistrate. Batar 
and Birhenliead Coiyomtion, In n% 62 L. J.. 
M. C. 107 ; [1893] 2 Q. B. 77 : 4 E, 488 ; 09 

L. T. 220 ; 41 W. E. 513 : 58 J. P. 7— -C. A. 

The Queen’s Bench Division also held that 

where a justice refuses to condemn the meat, 
the owner cannot decline to take it back if 
tendered to him ; and, thei’cforo, the compensa- 
tion he is in such case entitled to under s. 308 is 
the difference between the value of the meat 
when seized and when tendered. 8, 02 L. J.. 

M. C. 107; [1893] i Q. B, 679 : 4 E. 438 : 68 
L. T. 680 ; 41 VV. E. 513 ; 57 J. P. 487. 


Obstructing Inspection— On a Sunday.] — 
butcher at his residence half a mile from his 
shop, on a Sunday afternoon was requested to 
go himself or send someone with the key to 
admit the inspector of nuisances to his shop, in 
■order that some meat there might be examined. 
He refused, and was convicted under 26 & 27 
Yict. c. 117, s. 3, of preventing, obstructing, or 
impeding the inspectoi’ when duly engaged in 
carrying the provisions of that act into execu- 
tion : — Held, that although Sunday afternoon 
might, under some circumstances, be a reason- 
able time for the examination of meat under s. 2, 
the butcher had committed no offence under s. 3. 
Small V. BwUey, 32 L. T. 726. 


Seizure.]— The respondent, a butcher, exposed 
for sale part of a cow which had died of disease, 
and sold the meat to a customer, who took it 
home for food, and some days afterwards at 
the request of the appellant, an inspector of 
nuisances, handed it over to him, and it was con- 
demned by a justice as unfit for the food of man : 
— Held, that the meat was not “ so seized ” and 
condemned as is prescribed by ss. 116, 117, of the 
Public Health Act, 1875, and therefore the 
respondent was not liable as the person to whom 
the same “ did belong at the time of the exposure 
for sale.” to a penalty under s. 117. Vinter v. 
Hind, 52 L. J., M. C. 93 ; 10 Q. B. D. 63 ; 48 
L. T. 359 ; 31 W. E. 198 ; 47 J. P. 373. 

Some diseased meat was taken into a yard 
belonging to a butcher’s shop and then seized by 
the police. Within this yard there was a 
slaughter-house : — Held, that the yard was a 
}‘)lace within 26 & 27 Yict. c. 117, s. 2. Young 
V. GattrUlge, 38 L. J., M. C. 67 ; L. E. 4 Q. B. 166. 

Condemnation Day after Seizure — Whether 
Delay reasonable.] — Where unsound meat was 
seized by the inspector of nuisances at half-past 
nine in the evening, and he then went in search 
of a justice, but did not find one till next morn- 
ing at a quarter-past ten, when an order to con- 
<lemn the meat was made : — Held, that there 
hnd been no unreasonable delay, and that the 
justices were wrong in dismissing on that gimind 
an information for having unsound meat for sale 
within the meaning of ss. 116 and 117 of the 
Public Health Act. 1875. Burton v. Bradley, 
51 J, P, 118. 

Evidence that Meat was wrongly Condemned 
— Admissibility.]— Meat exposed by a butcher 
for sale was seized and condemned under the 
Public Health x\ct, 1875, ss. 116 and 117, as 
unfit for the food of man. Upon a charge 
against the butcher under s. 117 (wdiich enacts 
that the person to whom the meat seized and 
■condemned belonged shall be liable to a penalty), 
the justices admitted evidence that the meat was 
sound /md fit for the food of man, and, being 
satisfied that it was so, dismissed the charge : — 
HcM! that the justices decided correctly. Waye 
Y./rhornymn, 54 L. J., M. G. 140 ; 15 Q. B. D. 
3,42 ; 53L. T. 358 ; 33'W. E. 733 ; 15 Cox, G, C. 
^5y49 J.H. 693. ' . " „ ■ 

.Refusal of Magistrate to Condemu—-Com- 
, peixsation Costs of Atteudanee.] — When, a 


Destruction of Meat—Fotice,] — The 116th and 
ITZth sections of the Public Health Act, 1875, 
give power to a medical officer of health or 
inspector of nuisances to seize meat, &c. exposed 
for sale or deposited in any place for the purpose 
of sale, or of preparation for sale, and intended 
for the food of man, which may appear to him 
to be diseased or unsound, and carry it before a 
justice, who, if it appears to him to be diseased 
or unsound, is to condemn the same and order it 
to be destroyed. The person to whom such 
meat, &;c. belongs is also rendered by s. 117, 
liable to a penalty : — Held, that meat might be 
taken before a justice under the above sections 
and condemned without any summons or notice 
to the person to whom it belonged, and that 
such person having been subsequently to the 
destruction of the meat summoned and convicted 
of an offence under the above sections, such con- 
viction was good. Brq, v. White, or White v. 
Iledfern, 49 L. J., M. C. 19 ; 5 Q. B. D. 15 ; 41 
L. T. 524 ; 28 W. E. 16S ; 44 J. P. 87. 
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b. Adulteration of Food. 


i. Offences generally, 

“Eood’^ — Baking Powder.] — Baking powder 
composed of ingredients some of which are 
injurious to health is not an article of “food’ 
within the Sale of Food and Drugs Act, 1875, 
and a person selling the same cannot be con- 
victed under s. 3. “ Food ” comprises articles 
intended to form substantial components of 
articles of food or to be eaten as adjuncts 
thereto. James y. Jones, 63 L. J.. M. G. 41 ; 
[1894] 1 Q. B. 304 ; 10 E. 410 ; l6 L. T. 351 ; 
42 W. E. 400; 17 Cox, C. C. 726 ; 58 J. P. 
230. 


“Drug ” — Beeswax.] — In a prosecution, under 
s. 6 of the Sale of Food and Drugs Act, 1875, of a 
grocer forselljng beeswax adulterated by being 
mixed with paraffin : — Held, that beeswax, so 
sold, was not a drug.. Fowle v. Foiole, 75 L. T. 
514 ; 18 Cox, G. G. 462 ; 60 J. P. 758. 


■ Bread.] — Mixing alum with bread in such 
m.anner as that crude lumps w'ere found in the 
bread is indictable. Beai v. Dixon, 3 M. & 8. 
il ; 4 Camp. 12 ; 15 K. E. 381. , % 

Indictment against a defendant who was em- 
‘ployed .to make bread for the Military Asylum, 
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u-bich cbavjied that he delivered to J. H. divers the tea was prove-l to ^ 
to wit, 207 loaves, as atid for good household gj-psmn arid ™ ^ 
hreaa, for tlie \ise and supply of the asylum and colouring it 
the children belonging thereto, whereas the 

loaves were not good household bread, but is mipoideil from Unna as gic^cji ^ 
eoutaiued divers “noxious and rmwholesome ‘--IVV’^T'onrds rn^h S ^ u 
nruterialsnot fit for the fo«l of man, is suft- and c Pure Irml te. 


materials not tit for the food of man, is sum- and lacea ’ '' Pmv oaecn tea. 

cienlly certain, witliout shewing what the not known to the pul i c ^ 
noxious materials were, or that the deforidont 7 ^ ; p,,|an— Held, liv 

intended, to injure the chUdreu’s health /J. gre^. ’X kL^n mai ’:v’vhil>aia, ■ ' 


intended to injure the childrens health. J f/. gieui loa, , , j \r(‘hi])ald, .i.'h. 

All indictment does not lieagainst a miller tor Oockbiirn, A,.^t ‘tpo conviction was 

receiving good tariej S'™-! SX”’ v.'fert.nt, 48 L. J., M. C. ISo : 


recelviiv^ trood barley to grind at his miii, aim muuu, ... 

dXeri^ a mixtuvoh oafmeal and ha,;leymeal right. V'' p 

dilfering from the produce of the barley and L E. 9 Q. !>. 4J4 , .-it) . 1 . , 


which is mustv and unwholesome. v. m < . 

mill, and ’that he delivered three bushels purchaser ^ affixed a 

lbs of oatmeal and barleymeal mixed, other and coltee, tor \\ Inch Es. 4r/. a. , * inixture of 
ameifitbiitheproduoLf the four bushels, is label statm. hat it ^ X 8^^" cen 
iP for ™-tainty to which of the four 

bushels It relates. U. Catkin for selling 'to tlie prejudice of the 

HSHS'Se 




that the excess of water was a fraiuluicnt increase saiu im mu. n V TT Lir/ih.i 

SSBsk SpgS 

™”Sl S““S, 5 "»W F,ivst.=e, a. .tui™ tt.l i. 

such ‘h,. 1,1,1 tlint w.ns mi.xed with chicory, and the purchaser was 


X\rrhtpufhcmirp^^^^^^ ho :arc w.;, iSwhrchicX- -a tb„ purchaser was 

„ 111 at t . 1 ■ 1 .I,.,. ,,jnt The pur- also tohl tlio same. The analysis showed that 

he had gill at i.v. f ’V J ^ n„ tPere was (!.) por cent, chicory, and 40 per cent. 


analy-ii l g .r-Mr, Vw.L-aAr i-imny ;is the nronoi'tiou ot chicory was not staled, it 


“e p . Hrobchicw was not staled, it 
1 iXlu urirm^^lrlth: must h ive' been added, fraudulently to nicrcase 


t.ni- +Lu vnivtnre was not iiiiurious to iieaitn. musr imvy uc-mi ... ...... 

The nrnn'^trate found tiiat tiicre was no recog- the bulk :—-.H eld, the pistices were wrong, a n 
niied sntndard of alcoholic stimigth f^^^ that there was no evidence to siipiKut «i con- 

Smt if proof to 20 under proof: viction. v. o. J. F. 4on 

T 1 - T,.T Tnivtnvo. lU Olicstion _ . . . -rv . 


biiSt't- At Yteeivee ..eer.*. -- ^ * 

--Held, that whether the mixture in question 
was what a purchaser buying gin without any 

, • 1 _* — i./enormoUl-er f-WlY/YPt'. t.T 


Article asked for.] — A. went into 11. s 


ssasasiSEs 

204 ; 2 Q. B. B. ^>10 , d(> I.. i. , -o eonta.incd about 30 per cent, or coffiee. H. was 

T.? ■ cf chargedwitli selling collbc not of the nature, tke., 

And see Otige t. Mmj, post, coi, ^o6. -.-—Held, that the justices were wrong 

Tea 1— A, tea dealer was convicted under the iu coiisTcting H. of selling coliee, fiir th.at she 
A.bdpiatbin of Fowl Act, IS70 (35 & 30 Viet, .sold only a mixture as she was cn itlcd ( <> dm 

t 74).' s. 2 (repeaM), for selling geeep tea as and in doing wdnch, she conniu ted ™ ^ ' 

miadulteinted which, was-iululteate^^^^ Apeiwn within s. bol 38 A .iJ \ lU. o. to. s 

•iskefl for two ounces of green teaat. the shop, for Mall, 614.1. 2J4. 




• ■•■ 4 .: 1 . .... ' . 


V 1, 
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iiisncctoi' iruck-r tfie act, or asking the respoii- s, 2 tleiiiies the term “to dye seeds'* as giving ro 
dent, a milk seller, for “milk,"' was sui)plied by seeds by any process of colouring. <lyeiiig, .si;i])lmr 
the respondent with milk wlu’ch had been smoking, or other artificial means, the apnearauco 
skimmed, and which was, in consequence, as of seeds of another kind, and by s. H imposes a 
comparedi normal milk as it ceines from the penalt}-" upon any person, who with inttaLt to 
o(sw. delieient in bntter fat to an extent of (K) defraud, “ dyes any .seeds, or sells any dyed seed,” 
pel- ce.Mt. : — Hold, that on these facts it was not no offence is comiiiitted by sabjocting seeds to a. 
proved that any otfcjiee liad been committed • process by snljdinr smoking, >o as to inpirovij 
hy tne te'-pondent against tlie ])iovisions of s. (J , them in api)caiance, and to niakeold and infeiun* 
ul the Sale of food and Drags Act, 187.j. Lanr .seed appear to be new seed, so long as sneli seed 
y. Coirni.s\ a-i L. J., M. tg 7h : It Q. 1>. JD. lh;-l ; is not made to appear of a different species or 
52 jj. T. 257 : 5\h IL :-j{;5 : -H) .1. F. Sh. descriptionfrom that to whiclt it actnallv belongs. 

rrancU v. JAnov, 47 L. J., 31. (A 85 : 5 Q. B. D. 

In course of Delivery — Payment of 541 ; 58 L. T. 100 ; 2<.> W. ih 422. 

Carriage by Purchaser — “Place of Delivery,’^] 

— By the Sale of Food and Drugs Act Amend- 1 Saffron — Article sold, wholly different from 
menr Act. hS7i) (42 A 45 Viet. c. 50), .s. 5, certain that demanded.] — The Sale of Fo(.)d and Drugs 
otiicers therein named “may }>rocnre at the Act ,1875, after reciting that it is desirable to 
])lace of deliveiw any sample of anj^ milk in amend the law regarding tlie .'>;alo of foods and 
coarse of del ivory to the })urchaser or consignee drugs in a pure and genuine condition, pinvides 
in |)ursiiancc r>f any contract for the .sale to such by s. 6 that no person' shall sell to tlie prejudice 
pLircha'icr or consignee of such milk*’; and power of the purchaser any article of food or any 
is given to submit such .sam])le for analy.sis, and drug whicli is not of the 7iature, substance, 
take proceedings as provitLcd by s. 18 of the amt quality of the article demando<I by such 
Sale of Food aiid Di'ugs Act, 1875. The appel- purcha.ser under a penalty: — Field, that s. 6 
lant, who lived at C., contracted with a dairy was not limited in its application to sales of 
company for the sale to them of the milk from adulterated articles, but that it applied also to 
Itis dairy, to be delivered at London, or at such cases in which the article sold was imadnlteratcd 
other station as the purchasers should from time but wdiolly tlifferent from that dema'ndctl by the 
to time appoint ; the carriage of the milk from }>urehaser. Kn'ujht v. Buicen, 54r L. J.. 3T. C. 
C. to be paid by the })Ui'c]iasei‘s. The purchasers 108 ; 14 Q. B. I). 845 ; 55 L. T. 254 : 55 W. Tl. 
appointed H. as a station for the delivery of 615 ; 15 Cox, C. C, 728 ; 40 J, P. 614. 
milk mnler the contract. The a[)pellant con- 
signed milk from C. to the purchasers at FI. ; Tincture of Opium — British Pharmacopceia 
inmiediately on its arrival at the lattei' station, Standard of Quality,] — Upon a comphiint under 
and before possession vms taken (ff it by the s. 6 of the Food and Drugs Act, 1875, for selling 
].mrcliasers, a sample was taken by the resp()n- tiiicturc of opium which was not “of the nature, 
<lent, winch, upon analysis, was found to be substance, or ([uality,” of the article dcinaiide<l 
adulterated by the addition of water : — Held, that, by the purchaser, it appeared that the drug whicli 
notwithstanding the pi-ovision for payment of was sold as “tincture of opium *’ by the defendant 
th.e carriage by the purchasei's, H. was the place was deiicient in opium to the extent of one 
of delivery of tlio milk to the |.)urchascrs within third, arid in alcohol to tlie extent of nearly one 
the meaning of the section ; and the appellant half as comjiared with the standard prescribed 
was, therefore, rightly convicted of an offence by the British ITiarmacopceia ; — Held, that the 
under the acts. FiL-hie v. Fdmjton, [1802] defendant was liable to be convicted, although 
2 Q. B. 200 ; 66 L. T. 100 : 40 W. K 580 ; 17 the purchaser had not specifically asked for 
Cox, C. G. 481 : 56 ,J. P. 512. tincture of opium “ jnepared according to the 

recipe in the British Pharmaco[ueia.” v. 

Mustard— Declaration of Impurity.]— The 55 BuLcater, 19 Q. B. D. 582 : 56 B. 280 ; 51 
A 56 Viet, c, 74, s. 3 (repealed), enacts, that “any J. p. 821. 
person who shall sell any article of food ... 

knowing the same to have been mixed with Eepresentation at Time of Sale,] — To con- 
any other substance, with intent fraudulently to stitiite an offence under s. 6 of the Food and 
increase its weight or bulk, arid who shall not Drugs Act, 1875, the representation of Uie 
declare such atimixture to any purchaser thereof nature, substance, and <,|uality ' of the artielo 
before delivei'ing the same and no other, shall be must be made at the time of the sale. A prior 
deemed to have sold an adulterated article of food false repre.sentation in this respect is no offence 
. . . under thi.s act” Held, that a person who within the act, provided a true one is made at 
had sold mustard atimixed with Hour and tur- the time tlie .sale actually takes place. Ah-k y. 
meric, sul), stances not injurious to health, declar- CJoate,^, 55 L. J., 31. C. 182^; 16 Q. B. D. 49 ; 54 
ing at the time of such sale that lie did not sell the D. T. 178 ; K. 295 ; 50 J. P. 148, 

article as pure' mustard, had been guilty of no By & 86 Yict. c, 74, s. 2 (repealed), every 
■offence umler the statute, and that it was not person who shall sell a.s unadulterated any 
necessary, in order to comply with s. 5, that he article of food or drink which is adulterated 
should declare the nature and proportion of the - • * shall forfeit a penalty not exceeding 20L 
substances admixed. Pape- v. Tearle, 43 L. J., By s. 5, any person who shall sell any article of 
31. G. 129 ; L. K. 9 G. P. 499 : 30 L, T. 789 ; 22 food or drink, knowing the same to have been 
’W. ,1-1. 950.^ ^ ' mixed with any other substance^ with intent 
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of giviiip,' n, false warreiity in writ to 
chaser in respect of nji article of fond or < 
mens rea on the ])nrt of tlie seller nt rli 
when the wai'rantj’ was ^afven niiisr lie | 
J)pvhy,shir(' v. Jlourhstuu. (th L. (,p p> 
[lSi)7] 1 Q, Ih 772 : 70 L. ’W <;2 t : 4.“ W, 1 
01 J. P. :-?74. 


to Ijutter which was adulterated. It was 
]n*oved that an inspector of nuisances went to his 
shop and ashed for a -{)Otind of butter at 7d., and 
the shopman lianded him a pound, his master 
beinft* ]n’esuit ; on being analysed, it was proved 
to have been largely adulterated with larch tallow, 
or material of that nature. The magistrate was 
of o}huion that it was uccessarv to prove that the 
but ten' when sold was represented as unadultevatcd, 
and that it was also necessary to 'prove that the 
that the butter had been mixed 


ii. Pyejiidtrr of Pinudun-iPr, 

Purchaser.] — IMiere an article of food, wliicli 
was not of the nature, suixtnncc, and <jiiaiity oi 
the article deniaiuled. wa-^ sold lo an in-pecicr of 
nuisances, who purchased f<»r flio purptrH- <4 
analysis under s. IH of th(‘ Sak‘ of KcmhI ma! 
Drags Act, iSf;") (HS 6: MS.) N'ict. c. tlH), with 
money belonging ro the authority by wliom lie 
was employed: — Held, thar such sale* was "to 
the ]>rejndice of ihe purcliascr’" within the. 
meaning of the Sale of F<rul and Drags Act, 
1S75, s.^>. Jlofr V. mtohuHnu 4S L. J.. 0. 

97 ; 4 Q. B. I).' 2B:1 : 40 L. T. 2,72 : 27 Vr. Ih 


dealer knew 
with some other substance, with intent fraiidu- 
lentlv to increase its weight or bulk, and he 
therefore dismissed the information : — Held, first, 
that it was not necessary that any express I'Ciire- 
sentatioii that the article sold was nnadiilt orated 
should be made at the time of sale of a simple 
article like butter; butter was asked for, and 
something handed over as butter, aud that was 
vselling as unadulterated. Fifzpatrioh Y.Xelhj, 
42 L. J., M. C. 1B2 : L. R. 8 Q. B. BBT ; 28 L. T. 
558 ; 21 W. E. 681. 


Scienter.] — Field, secondly, that s. B (repealed), 
whatever might be its effect, was not intended to 
cut down s. 2 ; it was merely adding an additional 
offeuee. and that, therefore, it was not necessai'y 
to})rove that tlie buttevman knew the butter had 
licen. mixed with some substance, with intent 
fraiiduleiitly to increase its bulk. Ih. 

By s. 6 of the Sale of Food and Drugs Act, 
1875. “no person shall sell to the prejudice 
of the purchaser any article of food or any 
drug which is not of the nature, substance, 
and quality of the article demanded by such 
purchaser, undei' a penalty not exceeding 
20Z.” : — Held, tliat, an ohence within that 
section was committed, although the seller ilid 
not know that the aiticle sold was not of the 
nature, substance, and quality demanded. Prttx 
x,Aom,dea(l 57 L M. Cb 100; 20 Q. B. D. 
771 ; 58 L. T. 811 ; B6 W. E. 720 : 16 Cox, 0. C. 
418: 52 J. P.47!. 

In a prosecution under s. {) of the Sale of Food 
ami Drugs Act, 1875, foi- the “ ab.^tractioii of 
any parr of an article of food before sale, ami 
selling without making disclosure.’Ht is unneces- 
sary to prove guilty knowledge on the part of 
the seller. Pfftu v. BoHyhfirotxl, 59 L. J., M. C. 
45 : 24 (}. B, D, B5B : 62 D. T. 284 ; B8 W. E. 
428 ; 1(J Cox, C. C. 747 ; 54 J. P. 469. 

A pci'son camiot he convicted under 6 & 7 
Will. 4, (?. B7, s. 8, for using prohibited mixtures 
or iiigiedients in the making of l>rcad for sale, 
unless there is knowledge, either in himself or in 
the persoti employed by him, of the })reserice of 
the mixture or ingredient. Ckw v. Jf/wes% 41 
L, J.. M. C. 19 ; L. E. 7 Q. E. 1 35 ; 25 L. T. 59B ; 
20 W. B, 20L 


Purchase of Adulterated Article by 

Beputy Inspector.] — The res[H>mient 
moned Lijtoii an iiifonnatimi laid by 1 he 
the inspector appointed under th ^ 
and Drugs Act, 1875 (B8 k; B9 A 


wa-^ sum- 
appeihint. 
Sale ox F’ood 
a. c. 6B), for 
having sold to the prejudice of one Toy, certain. 
CO tfee which was not of the nature ami <|nahtY 
of the article demamled by .such purchnwr. 
contrary to the provisions of s. 6, .If appeared 
that Toy went ns tlie apiichanr's assistant, and 
asked for ,*< 0101 ' best coffee for whali he paid. 
On beitig analysed, the c<4fee ]mrehaw«l wa^^ 
found to contain a large ])roportkm of eliicory. 
The justices di.smi.s<ed the informal ioji ini ihC' 
ground, among.-!t otliei's, that the [)ro<*eed!j}g 
having }>een in'-titute<l hy the a[ipe]lant in his 
official ca]jacit 3 % he and not 'j'oy should have per- 
sonally purchased the article, ami dealt with the 
same: — Held, upon the aEsve fai't.s that Toy 
might be treated as aii ordinary purclia^er. ami 
that the justices had aeteil wrongly in cnt*‘rti)ining 
the objection. Jiordfr v. AnPA 49" L. iiF. C. 78 ; 
5 Q. Ik U. 552; 42 .L. T. 660; 28 W. E. 918; 
44 J. P, 520. S. P.. Binith v. Sttfor, 4 4 J. P. 
796. 

An inspector gave his servatit some money and 
sent him to a public-house to ]>urdiase a bottle 
of spirits ; after the sorvaxit had. beem in the 


Notice to Purchaser,] — When the seller of an 
article brings to the purchaser's knowledgt^ the 
fact that the article sold to him is not. of the 
nature, substance, or quality of the article Im 


Intent to sell in au altered State without 
Notice.] — In a prosecutiou under s. 9 of the Sale 
of Food and Drugs Act,. 1875, it is .sufficient to 
] u'ove that an , article of food has been altered 
by the abstraction of some part of it, and sold 
in its altered state without xibtlee, and it is nob that section. v. Sioali, 47 L, J„ Al. C. 

uecessaiyd'o lH‘Ove' that it,. was- so altered by the 13.5; B Q, B. .D. 44B : B9 1^. T. 118; 26 \V. II, 
seller with intent to sell it in, its- altered state 814, 

without notice, DtjhoY, Gtko^iu 61 D, 0. Beet. 8 points out a mode of giving .notice to. 

I 7p ; [1892] 1 Q, .B- 65 ’D'T. 760; 17 Cox, the purchaser that is made by the statute 
Vi C. C!r42r"; 56 J. P, 168. ' . ' sufficient, but it is not intended by tliat se<4 ion 

kV-.w, ' ' , ' , b ’that, whenever the mode therein specilied Is not 

Lv' .'.'.-W'b'-'FalN. Varraiity in _ Writmg----pieas ^Kea.]*-yV adopted, there shall necessarily be an offencc' 

iv 7 dlndiUMdause B the.Saieof >3FoQd,-am]fagaiBSt s, (I /A, ' , 7 ‘ 

"hXiriigs Aetyl875,hi'Wfertcteah8t4fhle ^ ‘'Bys. 6 'of 42 ’<k 43 Yiet. e. BO, it is provided 

'TP'- d - 
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thM,t " iu {lofej-Luniiiji' wlietlier an offence lias .Food and Drugs Act Anieii<lment Acr, 187i). for 
been emmnitted under r](S A 3‘) Viet, c. (53, s. 6, j the officer procuring sucii sanijile to notify to the 
by selling to the tncjudice of the purcliaser | seller or his agent his intention of having the 
spirits not adult.era*te<l otheiavise than by the r sample analysed, or to deliver to t lie seller or Iris 
a<lrnixtnrc of water, it sliall },)e a good defence ; agent a portion of the samrde in accoixlance with 
to inove that such admixture has not reduce< I , the provisions of s. 14 of the Sale of Fooil and 
tile spirit more than , . . 35 degrees under ! Drugs Act, 1875. Ihuwh v. ILill. 50 L. J., 
])roof for gin/’ The av)p>cHant sold to the M, 0. 6 ; G Q. B. D. 17 ; 44 L. T. 183 ; W. TL 
rcspoiuient gin more limn 35 degrees under 304; 45 J. P, 220. 

proof, blit, at the time of sale, brought to his The provisions of s. 14 of the Sale of Foo<l and 
knowledge a jirinted notice hanging up in the Drugs Act, 1875, do not apply to the purchase 
room to the eiiiect that all spirits were sold ‘his of an aiTiclc unless for anahvsis, and rherefoi'e it 
diiiiteil spii'its, no alcoholic strength gaaran- is not a condition precedent to the right of a 
teed ” : — Held, that, adthough the appellant bad purchaser for consiiinption to take ])roceedings 

not a good defep.ee uiuka- 42 A 43 Viet. c. 30, for a penalty under the act that he should have 

s. 0, he vras not by that section deprived of any given to the seller the notification rc jiiired ])y 
defence which he would have had under 38 A 30 that section. Pai'soihs-x. Birniingluim Dalrij Co, 
Viet. c. (>3, and that the sale not having been to (9 Q. B. D. 172) dissented from, Eniuslulhm 
the prejudice of the purchaser, no offence had Unio-ti\\ IIUXiard.lAh.Jx.AvBllA. 
been committed under 38 A 30 Viet. c. 03, A sample of milk in course of delivery by the 
s. (5. fk(ijo V. BUoij, 52 L. J., M. C, 44 ; 10 defendant's servant under a contract for the 

Q. E. D. 51S ; 48 L, T. 226 ; 31 W. 11. 500 ; 47 delivery thereof to a workhouse, was procured 

J. P. 301. for anatysis by the master of the workhouse, and 

An agent of, and acting at the instance of, an divided by bim into three poi'tions, one of which- 
ins])octor under the Sale of Pood and Drugs Act, he retained, another he gave to the defendant’s 
1875, entered the sho].) of a ])i'Ovision dealer and. servant, and the third he enclosed in a bottle 
jjointing to an article labelled “ Valleyficld labelled “milk,” and having on it the name of 
Finest Oleine Cheese,” demanded two pounds of the contractor, and sent it by rail to the ].jublic 
cheese. The words Ifinest Oleine ” were in analyst, who analysed it, and* gave liisS ccj’tificate 
smaller ty })0 than the other words. He did not as provided by the statute. The defendant 
notice the word “oleine” and did not know its having been fined for the act of adulteration : — 
meaning. He received the article and pai<l for Held, that a jmrehase was shewn under the Bale 
it. The inspicctor then entered the sho]) and of Food and Drugs Act, 1S75, there being a 
tiotified that he intended to have the substance buyer on one side and seller on the other ; that 
.'inalysed. The purchaser did not receive any the provisions of s. 14 of that statute did not 
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Sample — Authority of Inspector to demand.] 

— An inspector of imisances cannot procure a 
saniplci in a district for which he is not appointed. 
y.Vv/. T. S}infkM> L. J.,M. C. 104 ; [1806] 1 Q. B. 

; 74 L. T. 848 ; 44 W. K. 402 : 18 Cox, C. C. 

807 : GO J. B. 372. And .w next cme. 

Bemand of, from a particular Vessel.]— 

T\, a pxihiieari, on request, supplied H. with 
rain out of a bottle on a shelf in the bar. After 
tasting it, H. requested to have half a pint of 
I'uiii. P. was about to supply H. from another 
vc'ssel, but H. demanded the supply from the 
same bottle, saying he was an inspector and 
that it was for analysis. H. refused, and was 
summoned for such refusal under the Food and : 

Ih'ugs Act, lS7i>, s. 17, and was convicted : — i 
Held, (1) tliat as P. had not demanded to see 
J-T.’s authority, PJ, was not bound to produce it ; 
and (2) that*?, was bound to supply the sample 
from the same bottle as that from which he first 
sup] >1 led H. Patjue v. Ilacli^ .58 J. P. 165. 

From Bulk for Sale by Wholesale.] — 

Sect. 17 of the F'oods and Drugs Act, 1875, 
applies to articles of food, *S:c., exposed for sale 
by wholesale as well as by retail. MPlugli v. 

McGrath, [1804] 2 lx. R, 78. 

OjGfer to divide with Seller.]— E. pur- 
chased a ])iTit of milk from C., and after the 
]iurcliase told C. that he intended to have tbe 
milk analysed, and then offered to divide it witli 
the seller, who refused to accept it. The milk 
was found to be adulterated to the extent of nine 
anil a' half degrees of added water -.—Held, that 
ir was not neccssaiy for E. before the purchase 
to offer to divide the milk into three j)aiTs ij) so 
many words, and that this offer was a substaiitinl 
com])liance with the statute. Ch(q)cll v. 

48 J. P. 200. 

One Portion only forwarded to Analyst.] 

— It is unnecessary, whore a 


the sami>lc contniiiod 7-1^7 per cent. 
' fat. whereas gojmine milk coniuins 
linn 8-5 per cent, solids, no! fat.'’ is 
in form to conrply with the I’equire- 
he Sale of Fcod and Drugs Act, 1S7.5. 
missiblc as evidemv uinlei' s. 21 of 
Forfuue v. (suin’rO distiii- 

/i ridge v. lliurtaul. t>5 1.. J., M. < t 228 : 
I 13.80; 7.5 L. T. 800 ; 45 W. IL 78 : 
. (A 421 : Go .1. P. 70 o. 
y of a ’piihlic aiialys' nutler the Sale 
ul Drugs Act. 1875, i> merely t<> analv'^e 
leof food 01 - di'iigs siibudited in him 
)orr the resuh of sncii analysis; ami if 
s exti-aneou< facts unciunieereil with 
'sis, his ccriiticate is inmhuissihio as 
of such facts. Fei'hniP v. 

:])lained. /dv/. v. Sniitii, si5 D, ,i., 51. (5 
K>] 1 q). r>. 50'g ; 74 L. 4.348 ; 1 1 
V)X. C. C. 307 ; GO .1. P. 372. 


Where Adulteration charged. ]— Where 

adulteration is net cliarged, a eertiheate of 
analysis under tlie Sale of F(.)od and Dt'Ugs Act, 
1875, should ‘‘specify the result" rmly t)f the 
analysis, the woi'ds in the form of eertiticate 
found in tlie schedule to the* act. “i am of 
o[)inion that the said sample eontained the parts 
as under'’ relating to cases of adulteration only. 
The heading - Observations,’' in the next para- 
graph of the scliedtde, also relates to cases of 
adulteiat ion only: hut the addition in other 
cases of “ Observations," whiedi ought not ttx he 
there, docs not necessarily invalidate a eerliticate 
of annlvsis. Jhdirurll v. DuciK, G3 14. J., 51. Cb 
83: [1884] 1 Q. B. 28G ; 10 R. G17 ; G8 L. T. 
832 ;“58 J. P. 228. 


Validity — Analyst of Bistrict.] — An 

analyst eannot give a valid eerrilieate in n dis- 
trict for which lie i'-i not a])])oiiited. /dy/. v. 
Smith, supra. 


ample of milk in 
the course of delivery is procured for analysis 
uni.ler s. 3 of the Sale of Food and Drugs Act 
(Amendment Act), 1878, for the olficer ])rocuring 
such sample to deliver the whole to tlie public 
analyst. It is none the less a 
divides it into two jiart: 

<mlv. Jlolfo V. Thomjmon, 61 L. J., 51. C, 
[1882] 2 Ci. B. 196 ; 67 L. T. 285 


ample because he ' c^*^4iiicate of the analyst, after stating tht‘ I'on- 
and delivers one ]iart ; stitiients, said the milk was adulteraieil with 
134 ; 1 20 ])er cent, of water. R. being chargotl with 
17 Cox, C. C. * selling adulterated milk, the analyst's eerrdlcate 
was given in evidence, and R. gave no evidtaice 
to contradict it, but the rnagistrate, thiiddiig 
-To convict a ! t hat the state of the milk might lie explained 
gs Acts. 1875 i by it staniling several lioin-s in a large can, and 
he certificate j the best milk at the toji ladled out before llie 
list him must _ purchase, ilismissed the summons: — Held, the 
t in the corn- I magistrate was wrong, and as there vvas no 
pound^subshtnee. A7ec%v. A/ ///.q 63 L. J.. 51. C. j evidence to contradict the certiilente of the 

228 ; [1884] 1 Q. B. 478 ; 10 R. 590 ; 70 L. T. | analyst, he ought to liave acted on it, and eun- 

105; 58 J. P. 263. ; victed R. v. Jf/c/n/’/y/.v, 45 J. P, 552. 

A public analyst gave a certificate that a ! Upon the true constractiun tif s. 21 ef 

sample of milk contained “ 5 jier cent, of added I the Sale of Food and Drugs Acts, 1875. the 

water"': — Held, that this certificate was insuffi- certificate of the analysl is,\a the hearhig of 
cient. The quantities and distinction of the a ])rueeediug under the act, sufficient, biumiot 
constituent parts and the percentages, shew- conclusive, evidence of the facts stated therein, 
ing the ^ surplusage of water, should have been and it is the duty of the justices to aceepi it as 
' set. out in dj^tail. Fortune y. Hamon, L. ,L, evidence and weigh it toget'her with the other 
A'-’ 51. C. 71 : [1886] 1 Q. B, 202 ; 74 L, T. 145; evidence for the })rosecution upon the ones side 

4-1 W. R. 431’; 18 Cox, C. C, 258 ; 60 J. P. 88. and any evidence given on behalf of tlie defon- 
Thc certificate' of a public analyst in regard to dant u|'>on tbe either side, and to come to a 
. '■ 'a saanpie of “'milk” to the effect that he was of conclusion upon the fact of the adulteration of 
fd-gn'. , opinion that the sample contained ‘‘ milk 94 per the food or drug upon a consideration of the 
: 'kb ; '' , c<mt, added water 6 ^per/cent.,” .foMoweeb by the I whole of the evidence before them. Ihudfi v, 
y AA;; tg' ihaf .8 1%,„ opMctB' , is basfeidon the 1 Tuylor, 65 L. X, IL (X 68 ; [ 1896 ] 1 Q, B. 287 ; 
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74 L. T. r,l ; -14 W. 1^. m : 18 Cox, C. C. 226 : 

60j.r. ;-]]]. 

IJpoo. the heai'in.i»' ul: a complaint under s. 6 
oC the Food and Drugs Act, 1875, justices, apply- 
ing their own special knowledge of the article 
aheged to i)e adultenited, aj id without heai’iiig 
evidence hi contradiction of the public analyst’s 
certificate, considei-ed that the case came within 
the ])royiso to tluB sec ion. Being doubtful, 
however, as to whether a technical offence had 
jiot been c mtni(te(L, but considering that, if it 
had, it was in the absence of fraud, of too trifling 
a Jialure to merit a penalty, they discharged the 
accused under s. 16 of the Summary Juris- 
diction Act, 1879 : — Held, that the justices need 
state uo case, for though technically wrong in 
nor hearing evidence ni contradiction of the 
analyst's certificate, yet they were not bound to 
discard their own lairticular knowledge of and 
acquaintance with the >iibject -matter of the 
cojnphnhir, founded on practical experience:"" 
Held, further, that fraud was no element of 
an offence under s. 6 of the Food and Drugs 
Act. 1875,^1(1 bad file justices entertained the 
t|nestion of fiand they would have been wrong: 
but that, in detci'raiiiing whether they should 
act under s. 16 the Summary 9 urisdictiou 
Act, 1879, they could take the fact of absence 
of. fraud into their consideration. Ret/. Field. 

Ew. purtc. 64 L. d., M. 0. 158. 


of the sale of adulterated milk vra> suliicumt 
proof of the offence without evidence of any 
connivance by the ajtpellanT. though evidence 
rebiiltiugconiiiTancc might jnopei’iy be admiitted. 
by the magistrate with a view to mitigate any 
penalty he might otherwise have thouglit jit 
to impose. Jiroim v. Foot, 61 L. -L. M. il<j ; 
66 L. T. 649: 17 Cox. C. C. 509: 56 J. Ik 
581. ■ 

The servant of C., a tlairynian, being sljort of 
milk, bought two gallons from another dairyman, 
and, liaviugmixed it with liisown. .sold the .same 
to customers; — Held, that the fact that neither 
C. nor his servant knew or liad reason h.* suspect 
the milk was a{}u]teiTite<l was ]io defence to a 
.summons under s. 9 of the Sale of I’ood ami 
Drugs Act, 1875. Jlon'is- v. Eorlirtt, 56 J'. F. 
649. 


Servant.]: — A local foreman in the service of 
a company may he couTicte<l of adulterating 
milk under s. 6 of the Sale of Food and Ih’igs 
Act. 1875. Motelihi v, lilndnitinh. (>0 L. J., 
M. G. 146 ; [1891] 2 Q. B. ISl ; 65 L. T. 149 ; B9' 


V. Froserntlou, 

Jurisdiction of Justices.] — The ])rusecntiou 
of offendei's niuler s. 20 of the Sale of Food 
and Drugs Act, 1875, must take place before 
justices of the peace having jurisdiction within, 
the district where the offence was actually com- 
mitted. An inspector of nuisances can, neither 
procure a sam]flc in a district for which he is not 
appointed, nor can an analyst not ap[)ointed to 
act for such disti-ict give a valid certificate, lieff. 
V. Sinltli. 65 L. J., M. C. 104; [1896] 1 Q. B. 
59() ; 74 L. T. 848 ; 44 'W. E. 492 ; IS Cox, G. C. 
307 ; 60 J. P. 872.' 


iv. Per.wns Lialde. 

Master — Unauthorised Act of Servant.] — A 
servant of tlie n,].>pe]l!Uits sold lard adulterated 
with foreign, matter witiiont a ])roper lal.)el 
indicating its character. On the hearing of a 
siimnioiis against the appellants under s. 6 of 
the Sale of Food and Diuigs Act, 1875, it was 
pro])oscd on beiialf of the ap}jellan.ts, to call 
evi(.lence to show tliar the action of tlie servant 
was contiTiry to their ex])rcss instructions. The 
justice.s refused to admit the evidence: — Held, 
Unit the statute does not make a master respon- 
sible for the unauthorised acts of his servant, 
and i'liat the evidence should have been admitted. 
Krnrlvtj v. Toiuje. 60 L. J.. M. G. 159 ; 65 L. T. 
261 ; 56 J. P. 72 ; 17 Cox, 0. C. 328. 


By Constable — Proof of Authority.] — Where a 
police constable pj'osecutes for adulteration of 
food it is not necessary for him to }>rove, as a 
condition precedent, thfit be was directed to 
prosecute by the local aiitliority a])pointing him 
sucli constable. Hale v. Cole^ 55 J. P. 376. 





‘‘Exposed for Sale by EetaiP’ — Eefresli- 
ment House.] — The sale of ninrgiirine hi a 
refreshment house in conjunction with oiliei' 
articles of food is not a sale of margarine hy 
retail within the meaning of s. d of tiie 
garine Act, 1887, nor is tlie sejiaratc exposure of 
the margarine Avhicli is being so used for sale 
with other food an exposure of sueh nun garine 
for sale by retail within the inenning <4' tlio 
section- Moore y. Prarre'if Dhirng and llrfrroH- 
ment G5 L. J.. M, 0. 7 : f 181)5] '2 Q. lb 

■@57:yll5 K m ; 7S L. T, 400 ; 44 W. ]l 1)4'; L4 
Qd^, 0.' 0. 196 ; , 61 ) M 1\ S(K% ■ - . ' ' , . , 


■ vii. .£y/eet 07t AH'wn when hoth Parties in 
Defmdt. 

'0 Cbsts;] — A‘:blH was _ filed' in eqtiity by. the 
hiaxitifaetoers 'of ''a: 'stthstance nsed' instead of 
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abstract from an article of food mj part of it 
so as to affect injuriously its quality, substance, 
or nature, and no person shall sell any article 
so altered without inaMng disclosure of the 
alteration, under a penalty in each case,” Ac, 
The res])ondeut sold to the appellant a tin of 
skimmed milk, which purported to be, and was 
sold as marked upon a label upon the tin, 
“ ( tjiidcnsed Milk.” On another part of the 
label, in smaller print, it stated that “this tin 
contains skimmed milk.” As to whether there 
had been a sufficient disclosure within the 
me, ailing of s. 9 of the Food and Drugs Act : — 
Meld, that the label on the tin was a disclosure 
of the contents of the tin, and the appeaj was 
dismissed. Joner v. Darks, 69 L. T. 497 ; 17 
Cox, C, C. 694 ; 57 J. Ik <S08. 

P. was charged under the Food and Drugs 
Act, 1875, ss. 8 and 9, with selling condensed 
milk, from which 80 per cent, of fat had been 
abstracted without making disclosure of the 
alteration. The purchaser was told it was 
skimmed milk, and was shewm a label on the 
tin, which, in smaller type, stated the milk to be 
skimmed. The justices convicted ?., holding the 
disclosure insnfi'icient : — -Held, the justices were 
wrong, and that the disclosure was suflicient. 
Platt Y. Tyler, 58 J. P. 71. 

A person was charged with selling adulterated 
cocoa. The article was contained in a jiacket, 
on wliich was a label in small print, which stated 
that the cocoa was mixed. The' packet was 
delivered, wrapped in opaque paper, to tlie pur- 
chaser. Tlie article had been so sold, mixed, for 
thirty years. MTicn analysed there was found 
to bo 80 per cent, cocoa, and 70 per cent, starch : 
—Held, that the quarter sessions were wrong 
iu holding that the label did not comply with 
s. 8 of the Food and Drugs Act, 1875, and In 
holding that the mixture was made for fraudu- 
lent purposes. Joncii v. Joner, 58 J. P. 658. 

Otherwise than by label.] — In ])ro* 

ceedings under the Sale of Food and Drugs Act. 
1875, against the seller of diluted spirits, the 
defeiulant may })rove that the sale was not to 
the prejudice of the purchaser, inasmuch as the 
[)urchaser had notice of the dilution. Such 
notdee mav be given otherwise than by a label. 
Pahner \\ Tyler, 01 J, P. 889. 

Implied Hotice — less than usual Price 

Charged.] — M. was charged before justices with 
selling for new milk an article not of the nature, 
substance, and quality demanded, contrary to 
s. G of the Food and Drugs Act, 1875. A 
sergeant of police, acting under H.’s orders, who 
was an inspector under the act, purchased the 
milk: from wlio, when he was asked for new 
milk, sold skimmed, and charged a penny a 
pint, the usual price for skimmed. The justices 
differed— one being of the opinion that only a 
penny a pint being asked the purchaser must 
have been av'are it was skimmed milk he was 
buying : — Held, that the knowledge of the pur- 
chaser was immaterial, and case remitted to the 
bench to convict. Jley.iDuod v. Whitehead, 76 
IT T. 781. y ;• , * k ' 


, hops for brewing beer to luistrain a company 
from making and selling a siilistnnce intendotl 
for the same purpose. As to some of Mie g:‘i>nn<ls 
for relief tlie plaintifis lind biiloii, and to 
others they were liold to he too late in their 
applications, and the bill was t/u-reb nn dismisse* I : 
— Held, that as the substances made botri ]>y rla..- 
plaintilfs and the company were intended In 
be used to deceive tlie public, no eosi*; 
be given to the companv. Esfroart v. Kdrom-t 
mp Errenrc Co.. 44 L. J., Cln 228 ; L. P. 10 Ch, 
276 ; 82 L. T. 80 ; 28 W. P. 818. 


c. Margarine. 

“Exposed for Sale.”] — Tlu* icspnndent wn^ 
surnmoiied, under 50 tV' 51 Tier. c. 29, foi* having 
unlawfully “exposed for sale by rerail” a parcel 
of margarine without having attached !<:» such 
parcel a label niarketl “ margarine.” The evi- 
dence shewed that the margarine in tpiusiion 
had been placed behind a screen in the re>|K:in- 
dent’s shop in the ordinary coui’se of business, 
and where it could not be seen by a |;>nrelmser. 
A metropolitan }‘)olice magistrate disinissetl the 
smnmnns on the ground that the margarine wu^ 
not exposed for .sale : — Held, tliar the nnigistrate 
was right, inasmucli as the wcmls “exposed for 
sale ” meant exposed to the view of the pur- 
chaser. Crane v. Lawrenre, 59 L. J., M. C. 1 1«) ; 
25 'Q. B. D. 152 : 68 L. T. 197 : 88 \V. B. (;20 ; 
17 Cox, C. C. 185 ; 54 J. P. 471. 

By the 6th section of the ^Margarine Act. 188”. 
“ if such margarine be exposed for sale by intnil, 
there shall be attached to each pai'cel t heinoi; 
e.x|.)Oscd, and in such manner as to be clearly 
visible to the purchaser, a label marked in |.>rint;ed 
capital letters, not less than one and n-half-inches 
square ‘Margarine.’” A dealer in inargai-ine 
[)laced a number of parcels of- margarine upon 
the counter of his sho[). The iiai'cels wei’c in 
view of purcha-sei's, but wem wi’npp.ed in [uipor. 
so that they coukL not see the contents. The 
paper wrapjiers had the word “ imirgarine ” 
printed on them in letters a, (juarte]' of an inch 
square, but no label inaiked “ nnu'garine,” in 
letters one inch and. a-lialf square, was atta,ched 
to any of the parcels in such, manner as to be 
visible to purchasers. An information liaviiur 
been laid against tlie dealer for ex]Mising a [)areel 
of margarine for sale contrary to the se<ition. the 
justices dismissed it on the ground that in outer 
to constitute an offenco inulei' tlie section, tlie 
margarine itself must be exposed t<.') tlie vu-w of 
the purchaser : — Held, that it was not necessa.ry 
in oi'<ler to constitute a,n offenee under the 
section, that the margarine itself slK.^rdd h*(i 
exposed to the view of the purchaser. Wheat v. 
Broion. 61 L. J., M. 0. 94 : [1892] 1 <1 B. IjS ; 
GG L. T. 464 ; 40 W. E. 462 * 5(; P, 158. 
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irs soil mrirgarine Act, 1887, has been committed in a borongli 
t an <d1;cncc against having no separate court of quarter sessions, the 
An (viicring for sale prosecution may be instituted before countv i iis- 
nvod jjy 11 roof of an ticos, and is not by the operation of s. ot the 
(h. y, (Janhwr. 51) j Sale of Food and Drugs Act, 1875, solely within 
I the jiuhsdiction of the borough justices, nor is 
I the prosecution as regards time limited by s. 10 
ino AcO. 18.S7, s. 7, of the Sale of Food and Drugs (Amendment) 
mngarine as batter . Act, 1870. Burlilevy. 1 17/^0/, supra. 
JArnnidnnr's state of , 

! Penalties recovered, to wham payable.] — 
wicilgic : Penalties recovered under the Alainariiic Act. 


' Mens ^rea,.]— Till 
<loc< itnt I'ljilcc r ’no 

])enal, ir:i‘especti:\^e 


Package — Paper ' Wrappei 
fastened by,: Paper Band.]-— A. 


•Cardboard Box 
r.von sold niarga- 
ivLx, the lid of 


])art]y on the' paper !>a. 
to I lie }):lrchn^cr wrr.p 
was not n'.arked wiii 
})iir it did riot appi^ar 
br<»wa paper wa- add 
'■■piiinlihser,, '■■pr not r—I 
]iOx. ptpuM’ band, an- 
funned a pap'O- wr'.ap, 
the 0)rd clause of s, < 
1887. aii'l diid laot bir 
meaning of tiio lr,r cl 
rliaT if llie outer covt 
iUidted at the ri-pU’^T i»f 
of tho Ijox S' ( eoverci 1 d 
nenin^t the <ectitm. 
AI. I : 75 b. T. 4o:i 
J. ?. 0. 

huamv, wiioihcr. if 
lii-eii added by the si' 
tu <.'{)i!ceai the tnark of 
of the JmiX so eitvei’rd \ 
otFema* agaitt't the act 


14, Contagious Disua 


a. Animals. 


i, (hmcvaU’ij. 

Possession of Diseased Animais.] — Py an order 
of the })rivy eouiicil, made in December, 1871, 
under the Contagious Diseases (Animals) Act, 
1859 (:')2 ck 35 Viet. e. 70, repealc(l), every poison 
having in his fuissession an animal affecte«l with 
a contagi()Lis or Infectious disease, shall with all 
])ractical.)le s}ieed give notice to a police constable. 
Oil an information against a party, alleging that 
he had five sheep aiiected with a. contagious 
disease and did not give notice to a constable, it 
was proved tlrat this person had five sheep so 
affected ; — Held, that there wans prima facie 
evideiice on -which he might be convicted of the 
offence charged, and it lay on him to shew if lie 
cuiikl that he had given notice to a [.tolice con- 
stable, 


he uLUei' covering luul 
jr of his uwn accau'd or 
niurgarini.’,'’ the (Univery 
ndd have constituted an 
Ih. 


' .Other Words besides, “ Margarine ’’ on Wrap- 
per.] — ft nni hcva'-^^ary tinii tlic •'.vord “mar- 
garine”’ shnidd be ilr-nidy wm'd priuU’d on liie 
wrapper iV'ipiiu-d Irv tlie act to be delivered to 
th(' iMU‘cjja-ur mi :i sake (-f niai-carine by retail, 
s<» lung if i- prinn-.l rhercun. in cap>ital letters 
or the rnpiuvd -ixe. Mb/*///*,.' yb.v Ch. v. Gard- 
w'v*. 59 -J. ,F. 558, 


Ward, L. E. 8 Q. B. 521 ; 
Ifotifi cation— Purchase for Consumption,] — It j 21) L. T.'33 :"21 E, 914. 
is nut n cuii<linnn pirceefu.*!]! lu the riglit of U; Held, secomlly, that whether pniblication of 
puruha-cr foi* cnnsi.mptiuii to take proceedings tPe order of the privy council -was necessary to 
lui* u penally under s. i) of the Alargarine Act, ■ Hs vnlhiity or not, the production of a co].)y piir- 
1887, ibar liu .dmrdd lutvc given lliu seller^ the , poxgpig to" be printed by the govcninieiit yu’lnters 
iiunticat iu!j runiiii'cd by s. i |. of tlic 8ale of Food i -^yas }»rima -facie evidence of the older under the 
and Urngs Act. !s75. Jhirhfrr w I) H.wo/, 85 L. J., | Documentarv Evidence Act. 1868 (51 k; 32 A"ict. 

M. 18 ; A 896.] I (), lb 85 ; 75 L. T. 580 ; 44 ! c. 37), s. 2. "JA 
AV. 3b 22t) : f.n 5. p. ns. Held,- thirdly, that no penalty 3:ieiiig imposed 

by the order, and the offence being wntb respect 

Purchase for Analysis.]— It is a condition to more than four animals, the justices had power, 

-prectvdcnr to a prosemiiion under s. 12 of the under s. 103, to Inflict a penalty of 20b, or 57. for 
Alnrgaviiic Act. 1 887, lliut the officer authorised each animah Ih, 

In tab? s;U)iph,'>. r.f fnaruarine shall u.-stify to the 

f'lerson dt^aliisg in it his intention, of having it ' Possession of Gows without a 
a-fudvsud. Sh(art v. irdbbv. 64 L. J., AI. (1 89 ; Was eonvicted of carTviag’ on the trade of a cow- 
[1895] i Q/lb 2D) : 15 Ib 354 ; 71 L. j[.b‘768 ; keeper without a licence.' He was a fanner, 
43 AT. It. 579 ; 18 Cox, ij, 0. 62 ; 59 J. P, 54, ■ -keeping cotvs to.supply his family and for amuse- 
ment,, and for some' years had alhnvecl some of 
' ^ Jurisciicfeiou of Justiees-’-Ximit of ^ his naighhpurs to.get a;few pih^§,9f milk when 

AT here amohVncc under s. 6 of the Ma.rgariiio they it; ‘-Phe Belghfopurs lived a mile 



off. Twci'ity times in one period of six weeks a Action, lor Eegiect/ oi regulations. j a 
dairjnmu had got about six quarts at a time ration alleged that the defendant contracted u ii i 
from S., hut it iDcing winter the daiiyman was the plaintiff to carry on ijoard 
short of milk : — Held, that B. was in no sense a plaintiff’s sheep froin Hamburg to e, 

trader, and it was straining words to call him a uml omitted to provide any cht^ oi 

cowkee})er because he occasionally supplied a footholds for the sheep (oi ])oard. tne \essm, a;- 
neia'hbour in tins wav, and therefore the court required Iw an order or the priv} couiicu . aii( 

44 that by reason of this omission trie sheep weix 

' washed overboard by the sea aiid lost. The ordei 
was made under the powers eoiiteiaxicl^ by the 
d.. >■ a Contagious Diseases (Aninials) Act, ISOh, s. 7;: 
mhlic Ctepealed), which imposes penalties for dis- 
obedience Held, that the declaration was baii 
because the object of the act and of the order ol 
the privy council was not to jn’oK'ct owners ol 
animals 'from such injuries, but to iircvciit tin. 
iiitrodiictiou and .spread of contagion-^ (ii-'ease'- 
in Great Britain, (rorris v. Si’ott, 4o D. J., Hx 
T. 431 ; 22 W..,B.,::575 


Exposing Diseased Animals.] — To bring 
horse infected with the glanders into a } 
place, to tlic danger of infecting the people, is a 
misdemeanour at common law. M&f. v. Ilenaon, 

Dears, C. C. 24. 

An indictment that the dcfeiidaiit knew that a 
mare which he brought into a fair was glaiiderctl : 

— Held, good, without an averment that he knew ^ ^ 

that the glanders was a disease communicable to 92 ; h. 11. 0 Dx. 12.) : oO L. 
mankind. Ih. ' 

The mere fact of selling a glaudored horse is Effect of Offence upon 
not an illegal act. either at common law or under charterparty made in >' 

Id & 17 Viet. c. 02. Jlill v. BalU, 2 H. & H. 293 ; niastcr of aVhip and the ag 
2/ L. J,, Ex. 45: 3 Jur. 002 ; 5 W. 11. it was stipulated that the s 

T40. 'jh’ouville, a port in If ranee. 

The Ci'mtagioiis Diseases (Animals) Act, 1809, pressed hay, and proceed 
s. 57, does not ix-nder the sending of diseased London, mid that all caix 
animals to a ])ublic market an actionable wrong, ^riid taken from the ship al 
in the absence of any warranty of souiulness or the charteri)arty VvXis ente 
of any evidence of fraud or misreiirescntation. oxistciico an <»rder in con 
U)’d V. J/obhfS’. 48 L. J., C. F. 281 ; 4 App. Oas. authoritv of the Gcntagioi 
13 ; 40 L. T. 73 ; 27 W. E. 114 — H. L. (E.) Act, s. 7'8, iirohibithig ilie I 
f place in Great Britain k, 

Scienter.]— By tire Animals Oi’der, 1.871, made France. Hcitlior jiarty. In 
by the privy council under tlie Contagious time, of the existence of ' 

Diseases (Animals) Act. 1809, s. 75 (repealed), bnt the master of the si 
it is provided that every pci'son having in his charterer's agent tliat t 
possession or under liis charge an animal affected require the hay to be di 
noth a contagious oi- infcctiou.s disease shall, [larticular wharf in Depih 
“with all practicable speeil, give notice to a hig in the Thames, the nua 
police constable of the fact of ihc animal being of the existence of the o 
so affected”: — Held, that in order to convict could not tliorefovc jirocc 
the person in ]K'>ssession or charge of a diseased dclivei’ the cargo. After 
animal of an offence again.st tlie order, it must lerer received the hay fro 
be proved that lie was awai'c of the fact tliat tlm into another ve.sscl, and es 
aunimal was diseased, Xirltol't or Xirholh v. owner liaving brought ai 
JTall, 42 L. .1.. M. C, 1U5 ; h. E. 8 C. W 322 ; 28 charterer to i*eeover dami 
L. T. 4 73: 21 W. E. 579. detention of the ship -.E< 

So on a pmsceutioii under the Cattle .Di,sea,se such illegality in the vie 
Acts. Ireland (29 30 Viet. c. 4- ; 33 tS: 34 Yict^ charterer to resist the claii 

c. 3{)). and tlie ordei’s of the ])rivy council, know- 42 L, J., Q. B. .”>7 ; L. E. 8 

ledge tliat the cattle are diseased is part of the 2G5 ; 21 W. E. 438, 

olfence. and must be jiroved by the prosecutor. 

Ca-} roll Burr,f, Ir. E. < L. 226. , LiaMlity ,t0' make CompBasatioii- 

iug diseased Animals.]— By the ~j2n7 

Evidence of.]— When the owner of an the Contagious Diseases (..Vnimah) A 

animal takes it to a jmblic market for sale, this ^ 42 Viet.' c. 74), it is inovided t hat 

furnhhes evidence of a repre.sentatioTi on his autliority shall from time tf) time, 

part tliat tlic animal is not, so far as he know.s, many instiectors ami othei* odiccr,-. a.'- 

suffering from any infectious disease. lUuhjcr v. necessary for the execution and enh 

SMrlioILs', 28 L. 'F. 441. this act, and shall assign to tlmse in'- 

■ . otlicei’S such duties and salaries or 

-- — Certiffcata of Veterinary Inspector.] — and may delegate to any of them sucl 

1:1. was summoned for expo.sing in a public market, and dismetion as to the local authoi'it 

pigs suffering from typhoid fever, A certificate fit, and may at any time revoke any a 

' of the veterinary inspector was produced, t^at the so made. The local authority failci I 

pigs were so suffering. H. produced evidence to' an inspector, atui disease having 
, prove that he did not know and had no means of ' amongst the plain trff’s caltde, some oi 

’] knowitJgof the di.sease. The justices refused -to, The local authority did not slaiightv 

‘ • receive such rebutting evidence, and cpnvictcd plaintiff’s cattle, nor did they pa, 

^ TL ; — Held, that the justices were wiong'-in compensation: — H<?hl, that the pit 

■ '''4 , ■ rejecting the evidence, though -they' were to -pot maintain an tiction for dsinia< 

- ' determine whether it ‘amounted to any, excuse,' a peremptory mandamus. Mrlndn^ 
' b - ifwrfh v. iSV/z/f/q 44 3, ^ 18 L. R.} Ir. 20fl 
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Foreign Animals Sianglitersd at Sea.]— places tised for such sheep divided iuto pens, as 

Under the Contjigioiis Diseases (Aiiinial s) Act (B2 re:p;iircd by the Auinials Order of 1875. It was 
A Viet. c. ?(/), no emnpensation Is payable by })rovcd that the vessel brought The s]iee|) fivuu 
Iona] aulli(»i‘lties respect of foreign animals Ireland to ]!7ew ^Ultbrd, hi Milford Haven, which 
slangliTcJ-ed after thei)' arriyad, iint before being is in the bt)dj of the county of Pembroke, and 
landed at n ]>rit idi ]iort, for coni[mnsatiou is only that the vessel arrived Ihcrc without having the 
payaijle wlmre animals have been slaughtered places on board for the sheep (livitieil, as ivapiirecl 
in pinsuance of tire act, and the act <Ioes not by the said order. Oji these facts the justices 
authorise loctd. authorities to order such auimais deteiahined that they harl iio jurisdiction 'to con- 
lO be slaughtered, X).s,slcr y, ilvll Corj^ordthyn, vict the master :~Hel(l. that the justices had 
19 Ij. tp ib bhl ; r> (p B. I). 825 ; 4:2 L. T. jurisdicrtioip.as the oifeiicc continued, so as to be 
S91 ; 2S W. iu 7iM) ; -If J. iP GG-h | ill Penibrokeshire Avithiii the jurisdiction of tlic 

Animals Injured by Disinfecting Process I Spf.n-d 

-Liability. ]-^Vl.aea!, lair, tiff. IclivertP certain i 1 "4? ’Pgg' P' 

piLrs f„a rfrihvav conipanv for .Miverv to a tliir.l i b 


was described as *• J. 5i... the ins[')ector rijjpointed Liability.]— By the Public Health Act. 1875 
by the local authorirv for the count^'■ of ii, under ('I- ^ \ict c, 5;>), s. 12G, sub'S. 2, any persois 
the Contagious JA.swises (Animals) Act, i.sG'Jy ^^dlO. while suAVibpg from an iiifcctious (lisoidor 
lirst. that Die counry court, judge luigl it, without '''"ilbully exposes himself, without })ro}.)er pre- 
the defemlant's consenr. amend the plaint b}' cautions against spreaiimg tlic disorder, in any 
sii}.),Ni itnrinu the nropor description of the ’person or public place, or who, being in charge of 

suinu'. and seconJiiv that the phaiiit was rio-htly any person so suffenug, so exjioscs such person, 
amemleti hv ilc.sia'ib,L!ig tlic notion as brought b'v -^nliject to a penalty. A medical man in jirae- 
'Alm .locarauthoi'itv for tbe countv of H.,'’ as ticc at I’mibridge Wells sent a patient who was 
■s. 57 enaldvd ibe Jeo.al nutliorirv to' sue for the witffering from scarlet fever to the fever hospital 
ex’ponses undei' rliat biescri j)riom‘'alrliougli not a a certificate, directing him to walk in 

corporation. y. Hrnf-t. 42 L. J., <P B.. 284 ; middle of the road, and not to talk to any 

L. K. 8 Cp B. 4itr} ; 2'f L. T. iH'i ; 21 W'. il. 915. Bi conseiiiicnce of an alleged infoiMuality 

in the certificate, the patient was refused 

iii. JarhyJicf.iittt of JustireH. admission; whercujmu the medical man walked 

Siimiiiayy Gonvlctloii. 1 — By riic Contagious thc^ sticci -s of the town to the 

(Aniai.a-j A-ff.'l.ST.gria K;-i Viet. o. 'V'-lcnac ot the chmrm.m ot the loc.tl bop.r,l, 
7 , 1 . «. .-, 7 . .■ei,eaJe.!i, it aev i.eP.n expose.-, ill a dey. bo ptamed au 

IHii.iie pJ.u-e whete aidiuais ore Pimiu.uly pb-por the mail s admission to the hospital. 
;-.xpo.,,l V.i- M,!e. am- animal affeeted with a He Acni'ctiii-ucd with the patient to the police- 
i-uu,a.-i„iis ot iiilVet'ious .iisease. !ie shall be -gyien to pv.jcui-e the mnUilmicc to ci.iivey 
deemed aT.lllr o£ an .iffeuee aaaiiist the act. thither. ITpoti an mromiation against the- 
n,de..shesUe,Vs.t.MUesansfae(ionofthe 1 iistiees gCpP,*'”-: alleged mtrmgeincut ot the 

heo.v wJioin lie i.s ehaim-d. that he did not know ^gHite, the justices wwe p opiiuoii that it was 
of iiie same being .so .r,recte,l ; and br s. luii. a "P !'™ved betore them that the me. heal man 
j.enahv not e.xeee.Uno 2 U/. is 1 mp..i.st;i on any g'l chatge ot the patient, that he ha.l not wii- 
per-son' euiltv .,>f an offence agaiih the act;- exp.>sed the patient in any street or piipm 

Held, liiat -i‘uris<lieti.,n was iiaidicitlv- given to l>laoe without proper precaution, and that he ha. 
jnstiees :o .s.iiuiuarilv convict in a i.Jiialcv a the best use ot the means at his .lisposid 

',,erson uoiilrv uii an olfeime under s. . 77 . ndUn to prevent the sprpd ot the tever; _axp they 
h Uii t it o i •!'> . T ” /T p retused to coiivict him : — .H.eId,thfiTtiie.ir decision 

V* .iritlllH.O, "i 1 .U, U., ill. O. J ij. Xh. t ly Ij. • i , ot ? • -» •jr- 77 ' -r ? ' f 

JH; ; 2(! J. T. Cltl ; 20 IV. K. (idl.' 

’ ’ 2 0. F,. D. tSy. ; 

Ooiitiiiiiing Offence.] — In a [iroccedirjg A person inay be imlicted for unlawfully iiad 

for a pciurlty under the Contagious diseases injuriously carrying a child ■ infected with the 
(Ariinials) Act. LSG9(82 A88 Yict. c. 70,rcpeaied), small-pox along a. public highway, in. which 
be.foro the jusT-ices fr>r the coanty of .Pembroke, persons are pas.sing, niid nw to 'the habltatirms 
ngaizmi the rnasSter of a vessel for having carried, of the king’s-, subjects^,, v 
.sheep on board such vessel witiiout byving the PM.. , r ‘A ' ’ \ ' 


■''-.o .. 
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It is an uKlietawe oneiice lu an i W 4 TCHISG AKD Lightikg uxujsk .> 

mliiwMlv andiiijurioiisly to inoculate ohildren • • M'ill. i. c. ‘JO. 

>v.ith the fmall-pos, and, while the.v ate sick ot ; •' t- t Will I ( 

t mdawfullv and injnriottsl.v to cause them to : Nature of the Aoy— Ihe .> L'\ “i tO 

bo Carrie, 1 alonaa nxtblic streit. Jiov x. Bur„ett, | is a public act. PdkuuiUm v. 0 B. 

i .M. & S. 272 flC II. R. 468. 1628; 3 Ex. 739. 

Neglect of Quaraatiue Laws.] - Disobeying : ^ f 

xhe orders of the privy Couuoil with r«pect to ; A 

connnon law. 7'.,- 1 . /At/ / ^- Lcac.i, t.. t . r . , , 

4 icvni Uep. -0*- , - K- h. | for in. any 

i bat wbcj’e the [larish has adopted the pro v] 

ii. ActhmihU A-«/.«////r. i of the act, a f ob,i7rthe''amou 

1 iieccssaiT, in order to deteimine tne ainuu 

Hospital established by Order of Local Govern - 1 i-aised for the purpose of the act in a s 
ment Board, i — Tlie defendants, under the po\\ en> 3'oar ; but the resolution of a b 

criveu them, bv the Metropolitan Poor ^Vet, 18<>7, ; ;^'^^.^;ioritV of the ratepayers voting at therm, 
built a hos[»ital which they used for patients ; IY,j. purpose, or Jn case of a poU 

sutfering from infectious diseases. In an itetion. I (jf •{■pjj ratepayers voting upon 

bv adjacent landowners the jury found that the j c-umcicut. ' v. Qm-nienj, 10 M. ic 

hospital was a nuisance to such landowners:— 21 L. J.. Ex. 420. 

Held, first, that the act did not make the deten- 7Vhere thirty-seven ratepayers atteiui 
dants mere irresponsible agents to carry out the fleeting, twenty' voted tor adopting the ac 
orders of the local government board so as to reniainder abstained from voting, and 

exempt them from liability. tSecondly, that they in the [)roceedings, the provisioritf 

were not exempt on the ground that they acted leanllv adopted, and the original obji 

boiva i1de in the discharge ol; a duty cast upon not answered by the inspectors hewing 

them by the act. Metropolitan A^fjlnnh IJldrlet year under the provisions. Jyjjjomnin.^ 

Mnncnferi; v. Mill, 50 L. J., Q. B. BoB ; G App. ^2 Q. B. 398, n. ; 3 Kew Sess. Gas. 507 ; lb 
Gas. 193 : 44 L. T. 053 ; 29 'W. B- 617 ; 45 J. P. q p 9U) ; 13 Jur. 345. 

664— H. L. (E.) 

See Nuisance. 


Ciiairman not a Batepayer.]— A ma-joritv 

I of the ratepayers of a parish, at a ineetiiig heid 
! for that purpose, had resolved to adopt the act, 
iEEOTJS Dogs. i ^nd at a subsecpient meeting a rate was made 

1 Tb„l,..- 31 k 35 Viet c ■ f'>'- tilt* RWl/Oses of the act, both these meetings 

]— Liidei 34 A 3.) \ ict. c. ; ,u*esided over by a chairman who w'as not 

mnimarY jurisdiction ma:v u r ti payer of tire parish :-.Held. that, although 
g to be without, right to be 

option of P' x ! present at tlie mectin.gs, aua coiisequeiny that 

^ ’’ I the chairman should, in strictness, have been a 

ratepayer ; yet that the resoliilioiis of the rccjiii- 
! site maj<iritv of the ratepayers were not rendered I 
ions.]— In the absence ^ of : q^^,,pc^.utive‘ by reason of the chairman^ of the 
for the mode of iniblication , uK-4tiii«' not being a ratepayer. Me//, v. Mld/Ue^^r^r 
le Dogs Act, 1871 (34 A 35 j jj ^ f. o. G. 157 ; 22 L. J., M. G. ICO ; 17 Jnr. 
loiig’h to shew that it has i 
re or six places within the 

’^untiiu/don JJ., 4 Q. B. D. Who may Vote.] — Held, also, that per- 

sons who had not paid the rate of the previous 
year were ]),ropetiy excliuled from voting at the 
lip __ Wbetlier Bog under subsequent meeting. Ih. 
was made in pursuance of „ 

,. 3. on owners to keep their Publioatioa of Notice.j - A m.tice ^ 

)1 of some person for a fixed adoption oi the act lor a >y‘nct ’Afid 

seen in the road with W.’s to be suthciently published wheic it \sa. airme,.L 

•eu, rushing backwards and on the chapel of tlie ’Imwi tlie 

omrtimes being as much as di.ssenting and propnetary '7“ 7*7 

,A constable swore the dog district, nearly two mouths attw the imo n ^ a. 

that he had seen it in his i which it was i^optcd. 7r 4 <m’- 

avioiis fortnight. W., how- , PjI. A .Bh .-wl ; L. J., M. v. - , v 
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tbo <>ih of .IeIv. I.sr>;>, tlK' iiispcctorrt made an 'persons whose presence woiiltl iiiTL*riVre v 
onler, i'e<uii ling the overseers to ])ay 150/, to the their operations from the premises on 
treasurer out of rhe amount raised during the Cartet' v. Tliouim. L. J„ iM. C. loi : “is 
Year. Upon default a summons was taken out 1 Q. B, 078 ; 5 H. 848 ; 01) L. T. 48)1 ; 4l'^\V 
})efore justices, for a distiuss waiuniit to levy 5l0 ; 57 J. P. 488. 
the aincmnt 'by sale of the goods of the over- 
seei’s. The justices refused to issue their warrant : 

— Held, fti'st, that h. ^Yas not necessary to affix t4j[OKE. 

the uiitice of tlie ado[)tioii oi: the act on the slack Smoke — Furnace constructed to 
<uitmMhHuu()t the ui_-scmtnigH^ snme Smoke^-^By the 7th sub-s. of s. Pi of 

Held, scconulv. J .uru Campbell. (. .J., that Health Act, .1 875, •* Any tlrerjlace 

noiiee^ot the^a<ioptiou ol ilie net was given in wliich does not, so far as priictici 

• • XI- i consume the smoke arisin<r from the combust 

Hdc . thirdly, rliat the .lust iees not hayrng ; whicir is used f.m worJ 

^ engines by steam, or in any mill, fact('>ry. < 

11 cC iL \ 1 C., e. 4.4, s. -eaml that, ii \uts sidhcient | brewerv, bakehouse, or gvHum-k. ni 

;1: the affidavits sluuved the order ot the an v manufacturing or trade process vvliats. >c 

inspectors was valid, i 5. nnv mUriri- rho , 


Proper Meeting of Cliurciiwardens.] — ‘When a I 
district within a ])arisb had ])een assigned to a 
clianei for ecclesiastical purposes under 1 cC 2 
Will. 4, c. 88. and the 8 .C 4 Will. 4, c. PO. had 
been atlopted more than two years before the 
application at a meeting eonvened by the ehurch- 
wardens of the district ehiii’C'h ; and these 
churchwardens were chiu'chwardeiis for ecclcsi- 
<astical purposes only, an.d never in the habit 
of calling meetings for secular purposes : — Held, 
that the meeting was impro|')criy convened, the 
churchwardens of the district church not being 
such chuudi wardens as are contemplated by 
8 & 4 Will. 4, c. Pb, s. 5 ; that consequently the 
act had .never duly been adopted in the district, 
and an order of the inspectoi-s for the payment 
of money was void. Itfv/. v. IGiKjiiw'niford Oi'er- 
iipcn, 8 El. &; Bl. 089 ; 28 L. J.. Q. B. 887. S. (\, 
iiom. Jleq. v. Stafforchhire .71/., IS Jur. 1078; 
2 "NV. Pi. 458. 


Bates. 


I Liability of Master.] — The chimney of a 

I mill sent forth black smolvC. The furnace was 
I properly constructed and efficient foremen super- 
' intended ; the stoker’s own negligence Iteing the 
sole cause of the smoke : — Held, that the owner 
of the mill was liable under s. 96 of the Pubdic 
Plealth Act, 1875. Sitcit v. Grcarea. 54 J. F. 
548. 
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Jurisdiction. 

of Waterworks "by I^ocai 
s Notices as to,]— The Public 
12 Viet, c, OB), s. 75, IS 
by the: Public Health 
r), s. 52, axui there- 
desiriii g to : ^ const ract 
befoi-ehlie passing of 
3es required by s.: 75 . 
not, ill coiiseqiLeiiee/ of the 
L* act, required to give , the 
5‘X of that act. JR-ichmoiid 
'and VanndniU WatenvorU th. 
,tr>L \d> L. J., Ch.hU ; B Gh. P. 

T.480. .. ■ 

to the incorporation of a locai 
the local authority had sub- 
in existence, additions to or 
of such works can be made Ity the 
giving the water coiii- 
52'^of the Public Health 
j "before coinmencing to 
. 2 ,mean,newuvater- 
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be transferred to the boi’oiigli improvenieiit fund, 
or at the option of the corporation to be applied 
ill reducing the price of water to consumers 
Held, thar‘'tlie corporation were supplying water 
for their own profit, and were a water company 
within the ineanhig of s. 52 of the Public 
I-Iealth Act, 1875. Wolrcrlumptm Corporation 

V. Jjihsfofi Ctnn lui^aiotwrfi, [1891] 1 Cli. B15 ; B9 

W. ih B91. See S. 0. in C. A., W. X, (1891) oG. 

Company able and willing to Supply.]-— A 
waterworks company is not within the meaning 
of the Public Health Act, 1875, s. 52, ^hxble and 
willing to siqiply water within, the district of 
a local authority'’ unless it has both the neces- 
sary iKUvers and the requisite supply of water. 
JlirJniiond WatrrirorJin (h. awl ] "anndudl P ater- 
u'orhn dh. V. Ilickmuid Fevv^ry/, infra. 

Action to restrain Local Board from 

and from proceeding to 

^Under the plainti:ff com- 


Constriiction 

Authority— 

Pleaith Act, 18' 
not materially extendea 
Act, 1875 (B8 & B9 Viet, c, 
fore a locai authority 
ind havin5_ 

the noth 


I waterwork 
j the latter act, given 
I of tlie former act, h 
I passing of the latter 
i notices under 
' Ulftericorl’n Cp 
: V. BUdnnond 

; 82 ; Bi r 

I Where, prior 
I water company, 

; stantiai waterwoik 
j alterations 

i locai authority without 
I pany notice under s. 

' Act,' 1875. The word; 
construct waterwoihs,” in „ , 

works ill a fair and reasonable sense of tlic Wim, 
an<ldo not apply to improvements oi or adilitions 
to existing vvatenvorks. 

T. IMiuir Loml Hoard, W L. J., Oh. bi ; [180., j 
1 Oh. 168 ; K. 18 ; 13 W. K. 90 : f J. i ■> ■ 
The extension by an nrban ibstrict oomicii ut 
their existing waterworks into an area iormerly 
part of an adjoinina: urban district, but audecl 
to their district by an order under s. r>7 oi the 
Local Government Act, 1888, amounts to a 
' " construction of waterworks ” within s. o2 ol 
the Public Health Act, 1875, so as to make it 
necessary, before commencing to construct, to 
give notice to a water company whose limits ot 
supiily nt the date of the order included the 
addeif area. Cleveland Water t'o. Ihdevir 
Local Board (fH L. J., Cli. Oh ; [189o] 1 Ch. 
108) distinguished. Iludderjield tcrporatioH 
y. Bavensthorpe TJrhan Coiineil, GO L. 

- -*’2 Ch. 121 ; 76 L. T. 817 ; 4o W^ . K. 


constructing works 
Arbitration— Costs.] , 

pany's special act of 1891 (modifying s. o2 ot 

the Public Health Act, IS /•'>), it was, as the | o^ppjy to improv 

court construed the provision, unlawful for the 
defendant local board to construct watcrwoiks 
wirhiii the plaintiffs’ Ihnits of supply during four 
years from the passing of the special act, so long 
as the plaintiffs w'ere able and willing to supply 
water proper and sufficient. The plaintiffs made 
some unsuccessful attempts to hnd ^yatelv ?^nd 
before they succeeded in doing so the defendant 
board served them on the 20th May, 189B, witli 
notice of the board’s desire to supply water 
within their own district, and their inteniion ot j 
constructing waterworks under the provisions of j 
the' Public Health Act, 1875. The notice further 
stated that if not informed within a month ot 
the i,>laintitf 3 ' ability and willingness the board 
would construct works. The matter was referred 
to arbitration, but the company becoming auaie 
that the board were still forwarding a scheme . [1897] 
of water supply, moved in an action to instrain ^ 5^2 ; 01 J. P. 596 — C. A. 
fl- 10 , bn^^rd from' commencing or threatening to 

>’toarbitra- Power to Lay B own Water-mains — “Sur- 
ms to await yeyor,” Eeport of.]— Sect. 54 of the Public 
I that the pi^ith Act, 1875, provides that where a local 
;id that the authority supply water they shall hate the same , 
-Held, that po^r 0 ]_.s -for carrying water-mains as they have for 
carrying sewers. Beet, 16 provides that any local 
anthoxity may carry any sewnr, after giving 
m reasonable notice in writing to , the owner or 
occupier (if on the report of the surveyor it 
appears necessary), into, through, or under any 
limds within their district Held, that ‘Hhe sin> 
u veyor” is the person duly apiiointed surveyor 
r. under s. 189, and no other, not even an engineer 
of the greatest experience whom the local autho- 
f ; rity may think lit to consult ; that the word 
“necessary” must he construed as meaning 
“ necessary for the efficient discharge of the duty 
in the way most for the benefit of the jniblie” ; 
that as the report on which, the proceedings of 
the defendant were foimdeil was not the report 
of the survey 0 !.’ ” the plaiutifi was entitled to 
an interlocutory injunction ; and further, that 
“ the surveyor” is the person to determine on the 
necessity, and therefore if he exercise a bona fide: 
judgment in the matter, the court will not inte,r- 
fere Leir/a^ v. Wesiton-snper- 'Marp Local Board,, 

: fits L. J., Ch. B9 ; 4-0 Ch. D. 55 ; 59 F. T. 709 : B7 
yW.Pi. 121.' ■ ’ . ' . , ' , ' 

];■ ' street”— Private Eoad— Local Authe-. 

i I rity haviiig control of Streets generally.]— A 


.-company were “ able aiiu wuiing, ui 
water was proper and sufiicient : 

the defendants must pay the costs of 

setting oli any costs incurred by the 
by reason of the plaintiffs seeking an 
to restrain the arbitration. Bofjnor 
V. Bog nor Local Board,, 70 L. T. 402. 

‘ < Waterworks ’’—What are. ] — Wc 
and maintained hy a local anthorit.y 
the water necessary to cany out a sciieme 
the disposal of sewage of its district, are 3 
“waterworks” within the meaning of s. 52^^ 
defined bY e. 4 of the Public Health Act, 18 oj , 
nor can the local authority be^ said to he sup- 
pivino’” water wdthin the, meaning of those 
sections. West Suftef Watm- Co.v^^ 
nmtm 6:8 L. J- ei. 806 ; [1894] 3 Ch. 513; 

' ^ - 8 1 696 : 71 H T- 368 ; 4:3 wA.-O ; 59 J. P. 167. 

''''Y.' ■ There is no provision, in "the waterworks 
Clauses Act, 1847, which compels a local autho- 
rity to take water to cleanse seweis tiom a 
([company witlini whose limits of supply 
cv:;,,;,]Y' ' Vdbc''Scwnbhrgi,^ifiatedC^^^ by.:':'.' 

T - ‘ -ft Construction of Waterworks,”]— See -mere^ 

' ' Water' Co. v- Medatr Local Boari^m^ 

B Vt ’ ¥fM%' 
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•t'’ witliin tlie meainn£?j^ Public Well-Testing in local Authority.]— 
'Pal.lic ik^aitii Act 1.^7?). A trough cu' d^;tern receiving the loaeTiMV/ froiu 
IfV-'-u o.iO}»oi’it-T have not ; a spriiig at some tlistimce hah bee.'i nsea oy tne 
in ^ .-jT of tlie Public ' public gratuitously for waterlog eattk* anu 
i'.^eriptive of aial mean a ’ domestic' pur])oses for a period of over rifry ye:ir-. 
ivin- the control of the ! I1ic defendant erectccl a gate to p tljea;-'*-. 

Pi.^lrict. le. a local aiitho- of cattle to the tiough, and let a pp^e nou m,,. 
,rrnd a.uthority. JIUl v. i bottom of the trough leading into ins own inaisc'. 

7 gV i" J * Cli' 1 : [189-i] i where it terminated in a stopcock, and ^^y means 
i) 'L. T.' G-i-l : -12 i pipe, and stopcock: he could <lraw oil: as 

i much water as ho pleased : — Held, that thi'Tmngn 
■) lu-ul the powers of an i or cistern was a public well or woi'k jiseci for th.e 
IV witli res])ect to the W. , gratuitous supply of water to the inhaniraiiU 
■o'l of the streets generally ' the district of the local aiitlmrity in wlncn ir was 
■^0 the power of supplying I situate, and that ir was vestcfi. in and was iinPa* 
water. i >roceetlcd. without | the control of the local aiitliojaty liy fm-ce *>1 s. Gk 
1 .) ])rcak up a la'ivate road I of the I'ublic Hcaltii Act, IS/o, auu that Piy Inca 
intiff wliich was situate | autboikty might maintain an action in their own 
for the i)urposc of laying | name in the enmity coma agniust the ileteiaiam' 
■Held (A. L. Smith, L.d., j for damages for the hiterfereiicc caused oy the 
of the Public Hea'ltli Act, i insertionof tlie pipe in the bottom^oi: the rrougn. 
i ‘>9 of the Waterworks j HolmliHh Lornl Ihuml v. Sho)U\ .Gil J. P. Gk-l. 
ffilnrbids the laying down i Where at the time of the passing oL Ihc Pubnc 
witc laiui without the con- i Health (Ireland) Act. 1878 (the provismiis m 


Entry on Land without Jbistricx. j — a loeai 
authority that has obtained the consent of tlic 
local authority of an adjoiningyUstrict to lay 
down water-mains in such adjoining 
cannot enter upon the lands reipiired unless the 
notices and ad.vertisemcnts mentioned in s. ot 
the Public Health Act, 187r,, have ten ili^ 
aiveit. -hnes v. Conu-an and Vdicijii Junj '• y'"'' 
"jhiard. (52 L. J.. Ch. 767 ; [y9H] 2 Ch.jf)6 ; - 
K 504 : 69 L. T. 265; 41 \V. K. t>H> ; a. J. 1. 


. I after sunset to two, o’clock a.m., except during- 

Authority about to supply ^ Water, j— j period as shall be between the 

sect. 54 of the Public Healtli xUit, .1875, apjjiies | and setting of the mocm, cany attached 

act merely to an authority wliich is alreatly a | vehicle a lighted lamp i.>laecd so as to - 

water supplying body, but also to one tnat has j Pgjit in the direction he is proceeiling, 

taken upon ‘itself the burden of carrying out the | to signal the atiproach or iiosition of thC' 

sections of the act relating to water supply ease of a vehicle carrying timber 

within their district. Ih. y^ich person shall also carry, attached to the end 

thereof, a lighted lamp, so as to exhibit a light 
Liability— Goutammatiou of Water-— Leaden persons overtaking the vehicle” : — Hekl, that 

P’pes.i — The defendants were empowered by this by-law was not bad, either (i.) by reason of 
a private act. which incoi’iiorated the Water- throwing on an alleged offender the onus of' 
works Clauses Acts, 1847 and ISGB, to supply paving that the alleged offence occurred at a 
water for domestic purposes. The local act period between the rising and setting of the. 
enrbled the defendants to make by-laws, and j^^oon, for that could be proved by means of an 
provided that thev should not be bound to lay almanack ; or (ii.) by reason of the omission in 
down service-]npe‘s, but might do so by agree- the by-law of the words 'Hu. any street or public 
meut with luid at the expense of the occupier ot pPme]” for those words were to ])e implied ; or- 
auT house The plaintiff was injured by using Py reason of the words “attached at the 

the water* which had become contaminated pom thei-eof” being capable of being construed 

pa,ssim>- throimh the leaden service-pipe laid down applicable either to the vehicle itself or to the 
livtlicTdeforuTautsathisrefiiiestancl expense:— timber carried thereon, for those words rcason- 
Held, that the defendants were not liable. Jfihuis construed must be taken as applicable only 
T Hnd(lei\^ticl(l CorpoT((tlon, 53 L. J., Q. B. 12 ; to the vehicle itself- Wullter v. Sf-rettO'H. 44 W. 11 
12 Q. B. ; 32'W. K. 2G5— C. A. . ' 525 ; 60 JyP. 313. - ^ ; 

Eor Display of Advertisements—* ‘ TeMcle' : 
|i- -^Bicycle.] — “bicycle a ■ yeliicle • within thc; 
H gf ' s. 12 of the, Liverpool Corporation 


'■ - Defective Eire Dlitg.T 

Wohrrluimpton Wnfenoorh^ G 
EO I.. E.,-Ex. 57 (post, col. 531), 
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• T it 4vill lint Confirmation.]— ISy-liiws leliuni^ 

.vuies That It .li;4 a„y , sjovevument o£ .a county, mid nor 
it in the t!t\ to nc • , ^ veii’ire t-lie ctmlirinantm 

u-inciiiallyfort iepuviH.sc the a,,i>roval ■ 

meats rvithout the ' i ^ j snfficieul. t^h-irl-Uind 

nk Y. yvtt-Jioim-, 1,0 J. i . ; ot ... ^ j.. 2S,0 

, U AV. k’. :-!tlS : ’ ‘ 

I ..-tv to pa)‘t}(tnlar matters, .see 

Pl^OFAK® LAIS'GUAGE. , | • , 

—Laud adjacent.]—; -nA-prv^v^ 

-ernmont of a countjL | I.\ . EXl LN t E.. . 

T alia) tlie following ! WHAT llECOYEEAB 

'^•st'^shaU in any! soad “made good” and aftMY 

or on lantl adjacent | Theretofore.”]— In iN)' a local 

profane or ohscene; iticoriiinatcd s »o ot tno i 

^ - - •■ - obscene i „,ent Clauses .Act, Ibii (10 11 \ 

hv-larv was too tlie itppeUantss oi, their c, 

■ ■ corporation of i’- bought somt 

' I respondents abutting upon a cou 
frovernrneut i .yitiiiu district to wliLch tiic ic 
" . . and in pursuance of an 

^irofanc or | tlie respoiLleiirs, at tiiui 

3 been guarded by | ^vitiened and improveil tlie roaii 
of the public 1 footnatb along the _side, ^ 
to the better j -^-^cilcd and kerbed the footpath 
and not to nuisance, i aiipellauts, in their capacity 
of the local 1^,1, [hoiity, paved ai^ 

'al of a secretary | gought to recover the expense o 
- 1 the respondents as adjoining o 

. , d L. T. 137 .CVS of s. .->3. Tlie l^T 
C C 214: (iO J. lb l«i- I paving and liaggmg w lb<J th 

! n street iii the popular souse o 

. on Street.] — A by-law ; vhat the footpath had been ■' ma. 

covuil TTudv s. 10 of,,. 5.3 :-Held. that the yespon 

lit Act, 1888. that “uO|ii^pie. „poii the groiuul that tl 
house. ' buihling, garden, i heon “ theretofore made 
abutting on or near to a | i„„ „£ r,3. but without decKl 

hse of any violent, ,.,-,,.,1 ^as .a " street within the 


21. Indecent oe 
B y-Law— ^public . Place - 
For the good rule amV fw ^ 
a countv council nuule (lutei 
l>v-law,\vhich had recem-^ 

^ieveXiU'X of state per 

street or public 
iL'U’fttn or recite auv 

.oh or balhid. or w 

langimge i-llolL tby .-On land ad- 

::IiwhsongorypaA~ 

obscene language,” should have L. 

-he words “to the aimoyanee t 
Held! Irther, that by-laws relatin; 
o’overnTnent of a county 
do not reiiuive the confirmation 

L J..A 1 . C- 55 .; riS'* 5 ] H- "•b- , 
i-l AAh E. 3 a 8 ; 18 Cox, 
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in tlie time and manner iirovidotl by s, 257, and tbe cx})euses recovered, under s. 15i»r.r the 
I^onnic'iiioiith Commh'^iiionrr.'i 54 L. J., act of 1875. Ilrdon and Ishavorfd r'r/e/*. 

O. K. 914 ; 14 Q. B. i). 87 ; 51 L, T. 823 ; 33 Coumll v. Graut. <){> L. J.. Cii. U47 ; ri897'i 
W. li. 280 ; 4'j J. P. 102. ' 2 Ch, 306 ; 77 L. T. US ; 45 W, K. 60r-"-C. aI 

■: Affirming*, 61 J. F.' 454. 

legal Expenses wbetlier properly Included.] if g. 25 of the act of 1892 amounts to a loati 
—A Local board liroiiglit tin action against a repetil of s. 150 of the act of 1875. such tiCtivc 
froiitau’ea* to enforce a^charge under s. 257 of the proceedings, though only preliminary, give vBe 
Public IP calth Act, IS7;c for sewering and paving to "‘a right. ])rivilege. .obligation, or lialiility 
ex’peuses incurred UTuler s. 150. The charge in- acquired, accrued, or incuri'cd '* under such 
el udcM'Htems tor legal GX})enses and expenses of repealed section, within the meaning of and 
collection: — field., that siieli items were properly preserved bv .s. 38 of the Inter[>retation Act. 
included. Walthani.sfow Local -Board w Sfahiea, igg<)^ 

ijo L. 1., Ch. (38 ; i 1891] 2 Cdi. (.iU(» : (U L. T. jf 25 of the act of 1892 does nor amount to 
430. 8ee ./cr.vcy (JJarl) v. L ivhcldgc Sanifarji repeal, s. 24, which |.*rovides that the 

AnfJioriftj, post, col. u38. powers of the act of 1892 sliali bo •deemed to 

4 ? .. 4 . -d addition to and nor in ilerogatiun of any 

Befeet m Exercise o, Junsdietion-Eemedy. J reserving the 

-AV here a qnestio,,. amos as to wiiether certain g 1-3 ^ IS-,,; jj. 

Items are property inciiided or not, inasmuch as ^ 
tlie .matter relates, not to the jurisdiction of the 
local boai'd, but to a defect in the exercise of their 
jurisdiction, the frontager ought to appeal to the 
local government hoard under s. 268, the high 
court having no jurisdiction in the matter. Ih. 

Higher Bate of Interest than charged to Local 
Board.] — The II. urban authority, after giving 
notice to N. to pave a new street adjoini,ug K.’s 
premises, did the work and borrowed money at 
4 per cent, to defray the cost. Part of thi.s 
sum was apportioned on N., and the local board 
by a resolution duly resolved to make the sum 
payable by !N. bj* instalments at 5 per cent, 
interest. N. refused to pay an instalment : — 

Held, that the justices were right in enforcing 
paj^ment, and were not bound to allow the 
objection t.hat the interest charged was higher 
than the local boa,i'd themselves paid. North 
BritLdt Bailwa g v. Holme Cultram Local Boards 
",54 J. F.,86., 

Interest on Debt.] — Interest uiidor 21 & 22 
Viet. c. 98, s. 62, upon expenses incurred bj’ a 
local board under 11 12 Viet. c. 63, s. 69, runs 

from the time that the amount clue is ascertained. 

Wallington v. Willea. 16 C. B. (x.S.) 797 
L. J., M. C. 233 ; 10 Jur. (N.s.) 906 ; 10 L. T. 

784:12 W. E. 917. 

•■■■ . ' ■ ' t . 

Ee-paving and Be-channelling.] — Upon the feet high, 
true construction of s. 150 of the Public Health ' 

Act, 1875, the paving and channelling of streets , 
not repairable by the inhabitants at large are not land, ^ ^ 

matters clone once and for all, and do not fall j the middle of the street, 
within the category of sewers. Frontagers may , 
be called upon by the local authority to pay the 1 v 
apportioned expenses_of re-paving and rc chanci " 
ling. Barru and Cadomtou Local Board v. 

Barry. 64 L. J., Q. B. 512 ; [1895] 2 Q. B. 110 
15 IL 430: 72 L. T. (592 : 43 W. E. 504 
J. P, 421. 


occupiers of the premises fronting, adjoming, or 
abutting upon such parts thereof as may require 
to be sewered, levelled, paved, flagged, or cha 
neiled, require them to sewer, level, pave, flag, 
or ehaiiiiel the same within a time to be specifieci 
in' such notice. Premises were divided from D. 
Street by a small stream, but by two bridges 
over the stream the premises W'erei ccinnected: 
with it ; by means of gates they could effectually 
close all communication. One of the bridges 
had been moved and reinstatecl by the ovvners. 
The principal outlet from their premises led intd 
W. Street Held, that the premises fi'oiited a,iid 
abutted upon D. Street within the ineam 
33 the foregoing enactment. Wakefield Local Board' 
y.Lee, 1 Esl I). 336 ; 35 L. T. 481. 

A. B. owned plots of land and cotta, ges 
thereon, separated from a street by a wall five, 

' ’^h, which belonged, with the land cai 
I which it stood, to another person. There was ir 
public footway which went between the plots of 
' ■* and through an opening in the wall into 

_,r. 1L_ ... L _ _ The backs : only, of 'the' 

cottages fronted the street, and the only \vay for 
vehicles -from the. cotta.ges to the street was. by 
and re-chanel- j a small roadway, which, without touching that 
part of the street which had been paved, came 
iilto a high Avay which joi iHu one end of such 
59 street. With the exceptio'ii. of the public foot- 
ivay this roadway was the only access from the 
cottages to the street : — Held, that A. B. was 
3 t — Statute — not the owner of premises fronting, adjoining, 
Ity Incurred— - or abuttingV on the street within the nmaning 
j-,„-Pi’oceediiigs of s. 150 of the Public Health Act, 18*5, and 

— - y under s. 150 therefore was not liable to contribute to the ex- 

of Uie^^Public Health Act, 1875, %Yith a view to peiises of sewering and paving the street, under 
making good a private street under the powers that section. Lk/ktbo/md v. Higher dhdwigfm 
of that section, which proceedings, though merely Local Board, 55 L, J., M. 0.94 ; lO Q.Pp B. 57^ 
preliminary to the commencement of the actual 53 L. T. 812 ; 34 W . 11. 219 ; 50 J, 1 . oOO 0. A. 
work, are in active progress at the time the Private . , * . n i i i 

Btreet Works Act, 1892, comes into operation by .--rr— tjnder Special Acts.] — By a Birkenhead 
volimtarr adoption in the district, may,notwith- fiocal act of 1838, commissioners are required to 
Btanding the provisions of s. 25 of the act of 1892, cause- '.all. such parts of . the streets, ways. oi 
be continued, and the actual work may be done, - places wlthljidhe tcs'VTishlp, not being public oi 

YOL. IX/ 


I 
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1892, an urban authority construct a new 
“ street ” with a footpath on one side of the road 
only, the expenses of making such footpath as 
wei] as the expenses of making the road must' 
be apportioned among the owners of premises 
“fronting, adjoining or abutting” on both sides 
of the “ street ” ; and the expenses of the foot- 
path must not be apportioned only among those 


I'Toaii Co'K.iK^ii owners whose premises front, adjoin, or abut on 

76 : [189/] 1 Ch. 843; 7b L. 1. footrjath. Wahefisld Sanitartj AnthoTity 

SI— C. A. Reversing 61 J. ?. 311. :sia)ider (5 C. P. D. 248) distinguished, aae^ 

_ „ ton Local Board v. Younq^ 64 L. J., M. C. 124 ; 

r Company,] — The expense of ^ 395 . ^5 p,] 92 . 71 l. t. 877 ; 43 

ould be apportioned according ^y^ii"210* 59 J. P. 581. 
i of the premises, irrespective of • • - ? 

3 street. Beg. \\ Xewport Local Houses using a Sewer.]— By 18 & 19 Yict. 

\ 341 : 32 L. J., M. C. 97 : 9 Jur. c. 121, s. 22, the local authority is empowered to 
\Y. E. 2GB. lay down a sewer along any ditch or watercourse 

d canal company, whose premises for the conveyance of sewage from any 

but with a fence between them house, and to keep the same in good repair, and. 
is liable to be charged. 1 h. “ to assess every house, building, or premises 

then or any time thereafter using for the piir- 
.t Access.]— A. was the owner of p^geg aforesaid the said ditch, watercourse, or 
3nting a street called York Place, gewer, to such payment, either immediate or 
or abutting at the rear upon a annual, or distributed over a term of years, as 
i end of a street called St. Julian they shall think just and reasonable,” Under 
ormed a cul-de-sac. The ground this enactment a local authority assessed the 
these houses was five feet above houses then built and using a sewer in certain 
Julian Street, and the wall, which set opposite to their names in the assess- 

;y of A., was about twelve feet high nient, and passed a resolution enabling the per- 
There was no access from A/s g^is assessed to compound for the assessment : 

Julian Street :-—Held, that his —Held, first, that the assessment was not bad, 
oined or abutted on” St. Julian hecause it did not provide for houses which 
the act, and consequently that he might thereafter be built and use the sewer, 
le with his proportion of the 3Lid4lesex JJ., 2 Jur. (N.s.) 1045 ; 4 

aving, &c., that street under the 552. 

Act, 1875 (38 & 39 Yict. c. 55), Heici, secondly, that the resolution enabling 
<irt Crhm Samtary Authority v. the persons to compound was no part of the 
B. 13. 183 ; 47 L. T. 98 ; 31 W. E. assessment. Id. 

33- 

5terImprovementAct,18'61,enacts, - — Amalgamation of Districts. ]—A parish, 
le expenses incurred by the town H,, was divided into districts, for the purpose of 


LOCAL GOVEENMENT— Ji)iJorfwn??!CHt of Expenses. 


dvtiinn"’e works. In IS.'jo the locul iiiithotit} 
ooustracte<l a sewer at Street, ami assessed the 
houses using; that sewer, and B. was cliarged 
with an annual payment which was redeemed 
1)Y iiim, in pursuance, of a resolution of the local 
antliority. In 185(> the local authority con- 
t rue te<r another sewer at M.llill. These sewers 
increased a nuisance which already existed in the 
Tilhi'-Jv OL Tf.. which wars a lower district. In 
IsniMhe local authority laid down a sewer in the 
YiHa'“’'C, and it was resedved that the drainage of 
>L Street, H. Hill, and in the village should be 
-cniisidcrcd as one system, and that, the total cost- 
tir the works should be ascertained, and that all 
bouses using the sewers so constructed should be 
•-is<c<^od in such manner that each should pay an 
■cnual pound rate. The local authority assessed 
the houses in M. Street at a. rate, making, with 
what w’as paid liy tliat district for the work done 
in 1855, an amount equalling the amount to be 
paid by the liouscs in the village. Among others, 
B.' was assessed t—Held, that the local authority 
had ])ower to assess B., as his house used the 
«=.cwer laid dowm in the village within the meaning 
of the 18 k li) Viet. e. 121, s. 22. Bef/. v. Bodhtn, 
El. & Eh 271 ; 80 L. J., H. C. 38 ; 6 Jur.(K.S.) 
1270. 


BltjfMtUj rnkvi Y. WuEtoiK 3 B. 8. 352 : 32 
L, 1, M'. C. 132 ; 9 Jur, 807 : 7 L. T. 072 ; 
11 W. E. 306. 


TT miaes in Higher District Liability of 
Owners for Abatement of ISTuisance in Lower 
.’District.] — Under IS & 19 Viet. c. 121, the local 
-authority in a district, which has rendered in- 
nocuous' a flrain passing through its distvict, 
conveying away the tilth cif houses in a higliei 
■district lias iicT pow'ev to assess the owners ot 
those houses for payment of the expenses, though 
those houses use this drain. Berj. y. fathain, b 
El & BL 915. S. db nom. Beg, v. narner, 27 
L. J., M. G. 144 ; 4 Jur. (N.S.) 609 ; 6 W. R. 256. 

The power of assessment of a local authority 
is coTifiiied to property within the district for 
which they act. Ih. 


By Agent for Collection of Rents.]— By 

ss. 98 k 99 of the St. Helens improvemenr Act. 
1869 (32 k 33 Viet. c. 120), rlic corporation of 
St. Helens are, upon failure of the owners oi 
property fronting on a new street to drain. ])nAe, 
(Sec., the roadway and paths pursuant to an ortler. 
empowered to do the work theinscivos, and to 
charge the oxjienscs r hereby incurred upon such 
owners in proportion to their respective frontages), 
and by the interpretation clause, s. 4, -oven or ' 
is declared to mean “ the person for the t imc 
beinc receiving the rack-rent of the lands iu con- 
nection with ■which the said wor<l is used, whether 
on his own account ‘or under or by virtue of any 
mortgage or charge, or as agent or trustee tor 
I any other person, . . . and shall include every 
successive owner from time fo time of such iaiid 
for any pai't of the time during which the enact- 
ment wherein that term is used operates in 
relation to such land’' t — Held, that an “agent 
employed to collect the rents of the property 
charged by the apportionment is an owner 
within the act, and is liable to he called upon to 
pay, whether he has money of his principal in 
hand or not, at an}' time whilst the suin assessed 
upon the premises remains impaid. f 

(brpomfhm v. KtrUam. 16 Q. B. U. 403 ; 34 
W. R. 440 ; 50 J. P. 647. 


Tb. Ownership of Premises. 

Receipt of Rent.] — The detinition of an owner 
of premises let at a rack-rent, in 11 k lb Vict. 
e. 63. s. 2, is satisfied by a person who is de facto 
receiving the rack-rent. Peeh v. Wafedoo and 
Beaforth Local Board, 2 H, .y C. 709 ; 33 L. J., 
H. C. 11 ; 9 Jur. (X.S.) 1343 ; 9 L. i. 33b ; 12 

''SR' R 252. ■ ' ^ ■ 

Therefore, where A., a person de facto receiving 
such a rent, was served by a local hoard of health 
wiili a notice to sewer under s. b9 (by wincii 
service is to be upon the owner or occupier), 
and on his failure ito comply with the notice 

,, .... . ■ : .1 _ j-i- .isrAvir fl.Tlft. 


.aiui oil .ilia 

the local board executed the sewerage work and 


char«'ed the expenses, under 21 & 22 \ ict, c. 9b, 
s. 62rto B.. who was owner when the works were 
■ completed,^ B. (though his title to the premises 
ha<l accrued prior to the service of the notice, 
ami the notice had not been served on him, noi 
had he any knowledge of it till after the comple- 
tion of the works) was liable for the expenses 
incurred. Ih. 


Ruder a Power of Attorney.]— A person 

to whom an owner of premises resident abroad 
:-sent a power of attorney, authorising -him to 
receive the rents, is not thereby constituted 
owner within 18 & 19 Viet. c. 121, s. b, vSoasto 
render him personally liable for, the costs and 
.expenses of the abatement of a nuisance on 
premises previously to the receipt of his authority. 


Owner of Rack-rent.] — J. held certain premises 
in the city of Dublin from B. as tenant from year 
to year, at the yearly rent of ihd. The premises 
were valued under the acts relating to the valua- 
tion of ratable property in Ireland at ^wd. 1C). 

J. let the premises to weekly tenants at rents 
from which he had a profit out of the premises. 
The sanitary authority of the city ot Hublm 
served on J. a notice-, under the Public Health 
Act (Ireland), 1878, addressed to the owner of 
the premises, or to J., requiring certain s}) 0 ciuc 
sanitary works to be done, and on the 3rd ot 
September. 1879, the police magistrate made an 
order that the works should be clone within seven 
days. J. alleged that B, was the owner under 
the Public Health Act (Ireland), 1878, on the 
ground that the rent payable by lum,_ J., to B. 
was more than two-thirds of the valuation ot the 

premises Held, that B. was_ not the omi(3r of 

the premises within the meaning ot tiie i ubiic 
Plealth Act (Ireland), 1878. Bomea v. 

10 L. R., Ir. 26. ^ ^ 

The town council of the borough of bt. Helens 
; having under the St. Helens Improvement Act 
of 1869 incurred certain expenses hi sewering, 
levelling, &c., a street, not being a highway 
I topairabie by the iupbitants at large, 

; lauds in the occupation o£ the defendant^ brought 
the present action for their recovery. The local 
* act contained provisions similar to those coxi- 
. rained in s. 150 of the Public Plealth Act, 187o. 

3 The defendant was the lessee pif the lands in 
question under a building lease for 999 years at a 
erround-rent of 26^., and at the time the expenses 
1 were incurred there were no buildings erecred 
I upon the land. By the local act the expenses 
3 ivere to be charged upon the several owners uf 
1 buildings or lands in the street in proportion to 
o' the extent of The frontage of their respective 
i buildings and lands: the word ‘towner " being 
e defined as meaning the person for 'the time being 

r. IreoeMng; the* rack-rent of the land ^ . or who , 

' ' ‘ ' 16 — a- 
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Apportionment of Expenses. 

'■ such lands or premises Trustees of Sdiool.]- 
and the doanition of to three trustees u..-.. 

as that contained in the purposes o*. i 

-Held, that the and all huildings erec 
■ ■ .... :::n used as a school tor the 

the local and for the residence < 

and for no other purpose 


- “ - 1.1— Land had been conyeycd 

.tics under 4 & 5 Yict. c. 38, s. 2, for 
of ' the act, and to permit the premises 
^ lLheieon'',to::'be,:for;,e,ver 
ucation of poor chihlren, 
the master and mistress, 
what soever. The school 
ording to the trust, nO' 
eeived by the trustees. 

, the ' proper' ' notices' : fpr-::' ' 
street along which the school fronted,, 
le trustees and the owmers of other 
aitiiig the street, under 11 & 12 Yict. 

; and they charged- the trustee, as- ^ 
le school, the proportion according to* 

5 of the school Held, that the trustee 
vithiii s. 2, which enacts that “ owner - 
111 the person for the time being- 
le rack-rent of the lands or preniises, 
his own. account or as agent or trustee 
er person, or who would so receive the 
puxv.h lands or premises wei-e let at a rack- 
and that he was therefore liable to pay 
_r, ithe proportion of the expenses 
the Walie-fi.eU Local Board, 40 L. J., M. C. 214 ; L. K.. 

whom land is conveyed in perpetuity 
the School Sites Act, 1841, for the- 
htly purposes of a school, and “for no_ other purpose 
sons whatever’ are “ owners within the 1 ublic 
lieu as tuu vx*. \V.+ « 4- nTid a woDortion of the 

.e rack-rents of the estate and hand b.^ thf mban^inthority in 

Lo the beneficiaries, wme nen ^ ^ ^ abutting thereon will be deciaivid 

moanmg of that f tlTfi charge on the land and buildings under 

of Chanel— Building used partly as Local Board (40 L. J., M. 0. 21-1 ; L, K. Q; 
werc'the trustees of a 567) foUoweeh 

isting- of two floors. The uppei flooi ^ ^ q ^ Beversing 

apel itself, and the lower contained . > L. T. 4ol , 4o W . B. obi 
tall and several smaller rooms. Ihe G1 J. 1. 311. 

5 a whole were registered as a p ace Manor Turf Common subject to* 


would so receive ■ 
were let ar a i 
rack-rent being „ 

the Public Health Act of 18/0 . 

defendant was the owner of the 
within the meaning of the definition m 
act. St. Helens Cor])oratmi v. Mi ley, 4/ 4-1. 

The local act enacted that the proportion in 
which such expenses were to be apportioned was 
to be ascertained and settled by the corporation : 

—Held, that the fact that the apportionment 
had been corrected by the surveyor of the cor- 
poration after it had been approved by the c oa s 
corporation did not invalidate it. i 1. from 

Trustees of Settled Xand.]-Where bj' a wasown 

will, which was made and toot efteet in 181t>, shall j 
certain real estate was devised unto and to the recemn: 
use of trustees, their heirs and assigns, upon trust whethei 
to permit certain persons to occupy and en^oy for any 
the^same, and receive and take the rents thereof same it 
in succession, and after their decease m trust for rent . 
other persons in tail with divers remainders over, t ‘ ■ 

and between the years 1861 and 1869, diir^ . _ , 

life of one of the persons beneficially entitled to 0 Q. 13. oh ^ 
the rents, the trustees expended capital moneys Tnistees to w 
thP Public Health Act, 1848, under s. h ot t 
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n <lisercuona.ry power is [f'wcn to the urban 
authority by that enact ineiii to rare the owner 
ill res])ecr of iircmises whether occupied or mioc- 
cupied. but where the owner is so rated the 
a^st^rat-nt must only be upon oue-liaif of the 
ratable value.! v. Barela 51 L. J.. 3iL G. 

47 : H Q. Ih 1). 4 80; 4() L. f. 885 ; 8d W. li. 
in'l ; -b) J. ib (>08—0. A. 

Chang-e of Ownership before Completion of 
"Works.] — Uiuler llie .Public Health Act. 1875 
(n't ec 80 Viet. c. 55), s. 150, whicii enables the 
urban authority to give notice to the owners of 
pnanises abutting upon a street (not lieing a 
Jiighway re^jairable by the iidiabitants at large), 
to sevrer, levi'I, and })ave it, and upon default to 
-execute the woi'ks and recover the expenses from 
the owners in default, according to the frontage 
-of their respective premises, such ex]>enses can- 
not be recovered from anyone who, though the 
owner of premises when notice wiis given the 
urban authority, has ceased to be owner before 
the coupiletion of the works. i?/Y/. v. Sichidoii 
local Board, 4S J., 31. C. 119 : 4 Q. B. D, 
805 ; 40 ;L. T. 424 ; 27 W. H. 732. 

Vendor or Purchaser,] — Leasehold houses in 
an urban district, abutting partly on a private 
road, were sold on an open contract ; at the date 
of the sale works had been done by the local 
boai’d of the district on the road under s. 150 of 
the -Public Health Act, 1875 : the final demand 
for payment of the sum apportioned in respect 
of the premises was served after the purchase 
ought to liave been completed : — I-feld, that the 
apportioned expenses became a charge on the 
]n‘cmiscs at the <Iate of coinpleti<»n, and as 
between the ventlor and purchaser were payable 
by the vendor. JBetterworth and. llleher^ In re. 
57 L. J., Oh. 749 ; 37 Cli. H. 585 ; 58 L.T. 798 ; 
38 W. K. 544 ; 52 J. P. 740. . 

Subsequent Owners.] — The charge created by 
,s. 257 of the Public .Health Act, 1875, for expenses 
incurred by a local authority for ].)aviug, Ac., for 
the payment whereof the owner of tlie premises 
at the time the works are completed is liable 
and against wliom the local autliority iiave, 
under s. 150, a summary remedy, is a charge on 
the p,remises in the hands of a subsequent ow.ner, 
although the local authority have by negligence 
.lost their summary re.medy against the previous 
-owner. Sunderland Corporation v. Aleocli, 51 
L. J., Gh. 540 ; 46 L. T. 877 ; 30 W. E, 655. 

Mortgagee in Possession — Successive 

Owners ” — Concurrent Eemedies.] — In 1879 the 
owner of pi'cmises abutting on H. Street and E. 
Street, Blackburn, mortgaged them to the defen- 
dant. * In 1880 the ‘plaintiffs, the Corporation 
of Blackburn, paved H. Street. In 1881 ^the 
mortgagor, in accordance with the provisions 
■of the Blackburn Improvement Act, 1870, exe- 
cuted a charge on the premises in fat^our of the 
oorpoL'ation, .for the payment by instalments of 
Ills appoi'tionment of the expenses tlie.reof. .In 
1882, and prior to the commencement of the 
openition of the Blackburn Improvement Act, 
1882, the corporation pave(.l B. Street, and in 
1883 the mortgagor further charged the prem,lses,, 
in accordance with the pj'ovisions of the Black- 
burn Improvement Act, 1882, with the payment 
by instalments of the expenses thereof. The 
mortgagor made default in pa]»nhent of the 
instalments. On the death of the mortgagor ui 


; fma, 

1883 tlie defendant: took possession of the pre- 
mises under his 'mortgage, in an action by tlie 
corporation against the mortgagee ro recover die 
unpaid instalrnents under s. 24 7" of the blaekburn 
Improvement Act, 1882, which entitles tlie cor- 
poration to institute an action at law against 

successive owners of ])renuses, for the recovery 
of the . expenses ■ of paving streets nbuttiirg 
tiieroon : — Held, tliat the deieiidanT bL^ing mort- 
gagee in possessiou, was a •• successive owner” 
within the meaning of s. 247 ; and that the exe- 
cution of a charge in favour of the eorpci ration 
did not preclude them from the remedy of action 
at law to recover the expenses ; and that the act 
of 1882 was applicable to the recovery of ex- 
penses incurred pi'ioi-to the commencement of the 
operation of that act. Blaehhurn Corporation 
V. MicUethmedt, 54 L. T. 539 ; 50 J. 1\ 550. 

Notice to “Owner.”] — By tlieir private 

act a local board were empowered to execute 
works of sewering and paving in streets, and 
to apjiortion among and demand from the owners 
of adjoining premises the estimated exjienscs. 
The defendant was a second mortgagee of houses 
abutting on a street, and from April, 1891, to 
.luiie, 1892, was ill possession, and collecteil the 
rents, which he applied in keeping down out- 
goings and the interest on the iirst mortgage. 
These payments being made, no surplus remained. 
In June, 1891, the local board apportioned sums 
in respect of estimated expenses of sewering and 
paving the street, and demanded. 113/. from the 
defendant as his share. The iirst mortgagee 
entered into posses.sioii in June, 18ii2. The works 
were not completed till July or August follow- 
ing -Held, that the defendant was ” owner” 
of the houses, witiiin the intcrjirctation of s. 4 
of the Public Health Act, 1875 (embodied in the 
])rivate act), and liable for the estimated expenses 
apportioned in res])ect of them. Tottenham local 
Board V. IVlUlanmm, 62 L. J., (J B. 322 : 69 
L. T. 51 ; 57 J. P. 614. 

c. Landlord or Tenant. 

A lessee covenanted to pay the tithe or rent- 
charges ill lieu of tithes and tax (if any), sewers’ 
rates, main drainage rates, and all other taxes, 
rates and assessments, and impositions and out- 
goings whatsoever then or thereafter to be 
charged or imposed on or in respect of the said 
premises or any ])art thereof ; — Held, that the 
lessee was not liable to pay the amount charged 
by the urban authority for sewering, ievelliiig, 
and paving the road on which the flemised pre- 
mises abutted, under s. 150 of the Public Health 
Act, 1875. Jlill V. Bdmard, 1 Cab. A E. 481. 

See further LANDLOEB AND TENANT. 

B. Notice to do Works. 

SnjBBlcieiLCy of.]— A notice to pave, given under 
11 A 12 Viet, c. 63, s. 69, diil not specify the 
breadth to be paved, or any of ihe particulars 
necessary to enable the party to do the work 
required, but contained a statement at the foot 
of it, that particulars of the necessaiy works 
might be obtained from the borough surveyor’s 
office, and it appeared that I'llans and specifica- 
tions %vere lodged at that office, and were seen ■; 
there by the party on whom the notice had been 
served Held, that in the absence of evidence 
'that such pkns and specifications did not give 
ample ihformation of the work to be done, the 
notice w^-assniheient. Bayleij y. WUldnmi, 16 
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n in • Ti T -M C 161 ; 10 Jiir. I abutted, specifying tlie niateiials ai 

C. 1>. (^.S.) 161 j 707 ICinter alia) requiring liim to lay do 

(N.S.) 72(5 ; 10 L. T. oii ; 12 W. E. / J7. j fejied to comply. 

If aot oWeotea to.]— An owner on whom j authority did the work themselves 

+• u«ro] sro nndpr the 11 <Sv 12 Viet. c. 63. that the concrete would be an 
& W vi^^ c.’70,s. 3, has been served, I expense, omitted it Held, that ^ 

has not oiven notice of objection, is | to follow strictly the terms ot thei 

estonnil Horn shewing that the street in ques- jdid not prevent the ^ 

tion is a hiHiway repairable by the inhabitants | recovering trom the owner Im. pioi 

Xi.* i'£““wrj:'Q. K 'Si; ny 

'Waiver of Proof.]— An owner of 'premises 5^. qy 657 ; 3.1 H. 7I0 ; oU 

abiittino- on a street having received from the jj. L. (E.) 

urban authority notice under s. 150 ot the Public qpe s. urban sanitary authority 5 
Health Act, 1875, to pave, &c., such street, en- an owner of land adjoining a : 
cWcl on tire notice an authority to the urban gg^.^er the road and hi^v^ an Ib-n 
sanitarv authoritv to execute the worxs, and an paving neglected to do so, the 
iiudertakina to repay the costs on completion, course of carrying out the work, to 
On default of payment after demand made, the sufficient, and used it, and it 

urban sanitary authority proceeded to I'ecover K. on the apportionment P 
the expenses'^ in a summary manner before magistrate was right in nolding tl 
■Tustices •— Held, that the owner having by the tioned expenses of the altered woik 
Sbmission indorsed on the notice admitted the ,mder s. 150 of the Public Hei 

ri<yhtof the sanitary authority to issue the notice, alteration being not a mater 1 

could not require 'proof to be given before the p^^.j^liaating the notice. AersJiu 
iustices of the fuffihnent of the conditions piece- j Corporation, 51 J. P. 7o9. 

dent to the existence of such right. The owner 1 

could not by such submission give jurisdiction to Waiver of — Charge ^ on 

tL sanitary authority, if in fact they had none piaintifis incurred expenses in p 
but he did thereby waive the proof by them of ^without having served on the dc 
the preliminaries to the notice and make it 111- frontagers, a ^^^tice undei 

eumbent on himself to disprove their original p^ablic Health Act, lb-lb j;to w. 
authority, if he wished to dispute it. Lemniv. ^he Public Health Act ib/o, no\ 

Cdfdlff'^tJr'bcuL Sanitary Authority^ T7 L. J., requiring them to do the work th 
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not ;LnvL-n notice within three months that he conclusiTe, and the frontager cannot set up, as a 
tiispitteh it, iiiuler 21 k 22 Viet. e. hS, s. OB; hut defence to proceedings for the recovery of the 
no evidence was given of any notice having been sum, apportioned, that he has been charged in 
served under 11 12 Viet, c, 68 , s. GO, previously respect of a greater extent of frontage" than 

to tiic hon,rd doing tiie work : — Held, that the he possesses. ^MUUfiiid Ilf/, v. IVfjftn/E h:> L. 
justices cuidd nr.t make an order unless the pre- M. C. lit); 17 Q. B. I), 8 tH rA I. T. 4.S2 : 84 
liminarv notice was provetl to have been given. W, B. 524 ; 50 J. F. 405 — C. .V. 

JarrofE Local Board v. Lvemtedu. L. 11. G Q. B. 

128: low. B. 275. ’ Cross Iffotice to Dispute — Time for.] —Where 

an owner of |)remises has not given notice to 

Evidettoe against subsequent Ooonpier,] tho_ apportioiiment. it bl-coni« binding 

— Notice ti) remove a nuisance, left at the ore- the three moiitUa bimted by s. .01 . 

misos. is evidence against a subsequent occupier. sutnmar} piwoediiigs inav be uiken under 
T. 11. 4c 31. 18!). section for tlie rewvery ot the amount due 

irom her. bfmeo.r v. jlandvrorth J^^oeal Board. 

V. 1 >7 Q- 1'^* 

To Owner— wliat is.J — Isotice to oncMvbo 27 *^. 46 J F ‘^60 

receives the rent of land tie facto, vithont right '5,;, , , ,2 

tnereto, satishos the provision requnang notiw .,2, 13. ,, board in a v require tlie owners 

to the owner, contained in 21 & 22 \.ct. c. U8 jbe houses in a street, n'ot bcimf a highway 
« -1 fL n ALL A'i tepaiinble by the inhabitants at laA-e, to sevveit 

AL'- 1 0 k'- ’ fevel. and i«ive it. and in default of the owners 

Jur. CN.8.) 13« ; 'J L. 1. .->3,8 ; 12 IV. K. 2.-.2. ,be boar. I may do the work, an.l tlie e.Vi>enses 

are to be paid by the owners in proportion to 
notice to several Owners—Befault by One.]— their frontage, the proportion to be settled by 
The appellant and live others were the owners of the siirvevor, and in case of disniite by arbitra- 
premises within the district of the respondents, tion : and by 21 & 22 Viet. c. SiS, s. 68 , the 
an urban authority under the Public Health Act, apportioiiinont of the surveyor shall be binding 
1875. These premises abutted upon a street and conclusive upon every owner, unless, within 
(not being a highway), ‘which street was not three months from tlie notice of the amount of 
sewered, levelled, paved, flagged, and channelled the proijortion, he shall by wiltten notice dispute 
to the satisfaction of the respondents. The the same. A local board having duly proceeded 
respondents gave a separate notice to each of under the act, and sewered, levelled, and }>aved 
such owners requiring them to sewer, level, pave, a street, and no notice having been given by an 
flag, and channel the parts of the street in front owner that he disputed the apportionment, the 
of their premises, within a specified time. Five board sought to enforce befo‘j-e justices the pay- 
of the^ owners ^ executed the works in front nient of the proi)ortion chaiged : — Jiekl that it 
of their premises, but the ap})tdlaiit made '^vas still open to the owner to (Iis])ute his 
default. The respondents thereupon executed liability, and to shew that the street was a 
the works required to be done in front of her highway repairable by the inhabitants at larirc. 
T)remises, and their surveyor having made his jAdrifi v. Atherton local Board. 48 L. J.. M."C. 
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.ortionn^ent, aud 1 con^licd wi« tr^X"|e 

,T, bv s. ->., ‘ the amount ill IX court 

^'U-fedicriou, as such de^.'^,' 
to the whole of his legal liahility. 
s CCS have iurisdiction to make, and 
0 ^ 0 ^ upon him for payment of 
.'mount. Walte r. 

B D 142') followed ; Coi>k;v. Il>''<n'idh 
«;■ (L R.'6 Q- B. iSl) explained and 

cd ^ nerb'il Coi-poriitiim Y. (rt'udffinf/i, 

£• 0.170 ; [1S94]2Q. R. 

! Tt T. 594 ; 4 S W., il., 74 . , • , 


conclusive 
not as to 
charged. 


"Xeltherthc arbitrators nor ^ 
settling such proportions ^^een^ ex- of sui 

whether the amount , actually so not rt 

pended by the suiweyor has been actually 

expended. Ih. • must 

Erroneous ^®VttfsCto“udh:; JtlT 

:;°?nS the noticed Jt being complied 

froS drfendantthe sum of ZvTmM 

charged to him undex' the ^Id-o expem 

lnSl,the — ‘ 


5 ABBITRATIOK. 

-Thell& 12 Yift.c. 63 ,s. 6 ». 
arbitration in respect ol tuc 
Ve‘ borne by a defaulting owneiv 
of any question as to tlie 

,g reasonable or j:)roperly incurred 

ixftlc.STdir .^..5 

ottee,’ slnld by a Board of health 
iier, calling upon him to ^ 


iu^r of roads, is met by a couinu-. 
turn the amount alone, such demand 

r'uc” S.’.°n , e 1 . 1 . i>« i 

;|~r3?£”’oil=”£3s 

S'lifSiiSkiM 





an object'ioii {<> rbe prime er^st ttf the ^vork and 
Unt U) the mode of ap]>ort ioning the cost, and 9* } 
tlKir the nr])an authority were not boutid to 
jiroceed to arbitration before commencing their 
riction. S^aulgate. Local Board v. Kccnc (f 1 81)2] 

\ (}, E. HoE), (lisriiignished : — Held, in’ the court 
of appeal, that iiie urban authority hadi by their 
conduct preelude< I themselves f5't)UL denying tlnit 
tlieiv was a. disjiute as to the a])portioiiment. and their surveyor 
that tiiey were bound to jiroceed to arbitration, 
l-'olhcrioac fhrporalioa v. Broolcs, t>2 L. J.. Ch. 

8{ib : riStidj b Oh. 22 : hi) L. T. .108; b8 J. E, 


Award — Oa whom Binding.] — By the Public 
Health Act, 1875, s. 15 (j. an urban aiithm-iry are 
empowered under certain circumstances to’pave 
and repair highways, and to apportion through 
r, or in case of <hspute rjy arbiti-a- 
tion, the amounts so e.xpended to be paid by the 
owners of premises abatting on such higliway In 
proportion to their respective frontages. By 
s. 257 such apportioiunent is binding and con- 
clusive (Jii such owner unless lie shall dispute the 
same within three months. By s. 180, sub-s. 15, 
the award of the arbitrator shall be binding and 
dual on all jiarties to the reference. The plain- 
tiffs, a local autiiority, i*e(}uired the defendant 
and other owners of land adjoining a road within 
the above section to pave that road, and on their 
failing to do so e.xecuted the work themselves, 
and liad the amount apportioned ; and claimed 
and received from the defendant, who did not 
dispute the apportionment, his share of the 
euses so incurred. Certain of the other 
disputed the ap[)ortioiiineiit, and an arbi- 
tration was held, of wliich the defendant Inui no 
notice, and to which he was not a party. The 
arbitrator reapportioned the whole sum expended 
amongst the owiiei’s, including the defendaiit, 
and fixed the amount to be paid by the defendant 
at a higher sum than had been fixed by the 
surveyor. In an action to recover the additional 
amount so charged to the defendant ; — Held, that 
the plaintiffs could not recover the sum claimed 
on the footing of the assessment made by the arbi- 
trator, and that the award was not bim.ling on 
the defendant. Tanbruhie Welh Local Board 
^ ' Ex. 408 ; 5 Ex. D. 109 ; 

28 W. 11. 450 ; 44 >J. P. 504— 


Anotlier owner disputed the chiim of the 
urban aiulmrity in general tornis : — lidd, by 
Wright, d-. that rliis was a dispute as to the 
ap]iortionment. Ih. 

See also B'c.sg Jfartlepool Corporation v. 

Bohiiiroa, 75 I., T. 1)77 ; 45 W. IL 812 ; (11 ,1. P. 

200. Aliirmed, 77 L. T. 887 (ante, col. 870). 

Enforcing Award— Summary Proceedings.] — 

Kotiees to sewer and pave roads having been, in 
1872. served by a board of health on an owner, 
he took no notice during his lifetime, and the expe 
works having been executed by the board, owners 
tioticcs to pay apportioimieuts were on the 80th 
-of July, 1875, sei'ved on the tenant for life 
under the will of the owner, and on the executors, 
who within the statutory three months served 
counter-notices on the board, disputing the 
Amount of the apportionments, and alleging that 
the roads were puldic roads. The board then 
■commenced ])roceedings by arbitration, which 
the owners refused to attend, and in their 
abseiice a,n award was made in favour of the 
board on the 9ih of August, 1877. On the 19th 
-of January, 1878, the award was made a rule 
•of the Queeirs Bench Division. On the 12tli of v. Al'rot/d, 49 L. J. 

E''ebruary notices of demand were sei'ved liy the 42 L. T. 640 
board on the owners, and on the 9t:Ii of July, C. A. 

1878, proceedings in the Queen's Bench Division 
to enforce the award were commenced and sub- ^ 

.sequently abarnlonod. On the 1st of August, 6. PROCEEDINGS EOR LECOtERY. 

1878, proceedings were taken in the Queen’s Summary before Justices. 

Bench with reference to the costs of the award, 

and these, on the 28rd of January, 1879, were Nature of Jurisdiction.] — XJ ruler 11 & 12 Viet, 
transferred to the Chancery Division, in which c. 63, s. 54, a tliscretion is vested in a local board 
an atlministration action was pending: — Held, of health to determine what works are necessary 
by the vice-chancellor, and by the court of appeal, to be done, and justices at petty sessions, on a 
that a summons by the board for leave to prove t>roeeeding before them for a ijcnalty under 
in the administration, action for the amount s. 129, have no jurisdiction to review the deter- 
awarded must be refused, on the grounil that miiiatioii of the local board upon such a subject, 
the remedy of the board was by a summary pro- //a/v/mcm* v. TtnjlorC^ B. A S. 618 ; 82 D. J., 
ceeding before justices, and had become barrcil M. G. Ill ; 9 Jiir. (n.S.) 1058 ; 8 L. T. 149 ; 11 
by I he operation of Jervis’s Act (11 A; 12 Viet. W. R. 562. 

<c.^48), s. 11. West V. Bowteman, 14 Ch. i). Ill ; Where under the provisions of ss. 52, 53 and 54 
42 L. T. 840 ; 29 W. ,R. 6 — C. A. of the Shetheld Corporation Act, 1890 (or under 

'Where a local authority gives notice under s.s. (>, 7 and 8 of the Private Street Works Act, 
s. 150 of the Public HealtirAct, 187.5, to the 1892, which are to the same effect), the cor- 
-owners and occupiers of premises adjoining a poration has resolved to make a sewer in a street 
street to level and pave the same, ami in tlefault within their jurisdiction, and has approved the 
executes the work, and, a dispute arising, the specilications, plans, &:c., prepared by their 
amount of the expenses apportioiiable to the surveyor, the court of summary jurisdiction, on 



not acting within the petty sessional division or 
it in which the ofteiice under s. 148 had been 
committed, had no jurisdiction to convict undei 
s. 129. B~eq, V. Brodhiirst, 32 L. J., C. IbS ; 
11 W. E. 4^5. 

ITotice to Treat as Private Improvement 
Expenses.] — Bv s. 213, et seep, of the Public 
Health Act, 1875, a private improvement rate 
may be leYie<l for ex})enses ileclared to be private 
improvement expenses, ami certain advantages 
are given to owners. A notice under s. 150 
given to the appellants, who were owners of 
premises fronting a street within the meaning of 
the latter section, requiring them to do certain 


issued upon it by a justice, who was also an 
alderman and member of the corporation, bnt 
came on for hearing before justices, none ot 
whom were connected with the corpoiation 
Held, notwithstanding, that such justices coukl 
not proceed with the' hearing of the summons, 
for it had been issued by one who was virtnaiiy 
prosecutor, lleff. v. Gibbon, 6 Q. B. D. 168 ; 29 
W. E. 442, 

Adjudication that Street is a Highway 
Ees Judicata,]— An application to justices by a 
[local board under the Public Health Act, 1875, 
for the recovery of a proportion of the. expense:- 
of sewering a- street from the owner of prcniiso* 


alves at tlie appellant’s expense, thus concludect : ' 
And the said urban authority will thereupon also . 

" ‘ 1 costs, charges, and expenses ’ 

incurred by them in coii- 

of such neglect or default, to be private 
3 , and to enforce payment 
■Held, that even assuming 

■ ’ ’■ ig 

surplusage, and 
ipetent for the 
urban authority, after their declared intention 
to treat the expenses incurred as private im- 
provement expenses, to proceed against the 
appicllants snmmaiily for the recovery of such 
exiienses. Gonld v. Bdcu-p Locnl Botind, *>0 
L. J., H. C. 44 ; 44 L. T. 103 ; 20 W. E. 471 ; 45 
J.P.,325..^ 

Election to Treat as Private Improvement 
Expenses.] — The election of a board to declare 
expenses to be private improvement expenses did ; 
not prevent them from enforcing a charge on the 
land, but thev could only enforce it in respect 
of the instalments that were for the time being 
in arrear. Tottenham Local lioacd v. Bmccll, 
50 L, J., Ch. 91) ; 15 Ch. D. 378 ; 43 L. T. 616 ; 
29 W. R, 36— C. A. 

In 1858, a local board of health served upon 
W.. an owner of premises within the meaning of 
11 '& 12 Yict. c. 63, s. 69, a notice to execute 
certain specitied works in paving, The 

works not having been executed by him, the 
local board completed them on the 30th of 
Hovember, 1860, and on the 21st of Januar} , 
1861, apportioned the expense among W. and the 
other owners, giving notice on the same day to 
him that “unless the amount of this account is 


paid, expended, or 
sequence c “ . 
improvement exper 

according to law ” . , . 

the notice to have been good, the concludni: 
portion could not be treated as j / 
that it was not, therefore, competent for th 


proportion of paving expenses snbsequenti^ 
incurred in respect of the same street, and a 
stiiieiidiary magistrate made an order tor the- 
payment ‘of such expenses Held, that the 
adiudication of the justices that the street was a 

. . 1. i-Urt f-C! C> f, Id.T'O'fJ- 

was beyond the jurisdic- 
■ ■ ■ only to make or 


highway repairable by the inhabitants at large- 
on the first application 
tioii of such justices, which was _ 
refuse the order for the ex])enses claimed, and 
that, therefore, such adjudication on the nrst 
application did not estop the local board troni 
claiming the expenses they claimed on the second 
application, and consequently that the magis- 
trate might make the order which he made for 
their payment. llc{}. v. Ilnteklnn, oO L. J.,. 
M C 35"; 6 Q. B. D. 300 ; 44 L. T. 364 ; 29 W. E. 
724 ; 45 J. P. 504— C. A. 

Eight to dispute Liability before Justices.]— 
In proceedings before justices under the Public; 
Health Act, 1875 (38 & 39 Viet. c. 55), s. 150, to- 
recover from an owner of inemise.s fronting a 
road his proportion of expenses incurred by the- 
local authority in sewering, levelling, and pa^ving 
it, the owner may dispute his liability by shew- 
hio- that the road is not a “street, or that it is 


b. In other Courts. 

Jurisdiction of County Court.]— The county^ 
court, or two justices, have exclusive jurisdicthui 
to try an action for the recovery of money paid 
by parish authorities for the abatement of a 
nuisance, and the costs thereof, under 11' & It^ 
Viet. c. 123, s. 3, although the title to land majMie 
in question. ITevffoTd L nlony, Llmpfon, 11 Ex. 
225 ; 25 L. J., M. C. 41. And see WUlcsd'cn Local 
Board and Wrlfjht, In re, supra, cols. 497, 498. 

Eight of Action when no Special Bemedy 

['provided.]— The urban sanitary authority of the 
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[And by 11 & 12 Viot. c. 13, s. 11. in all ca.sei? 
i where no time is specially limited fur nmkin" or 
, laying the complaint or information. It ma-^t bo 
done within six calendar ninnths from llie iiire 
when the matter of complaint or infonnatinu 
arose Held, that a complaint under II 12 
Viet. c. 63, must be made within six eaioiidar 
months of the work being done, and notice of 
the amount due being giren to the pm-ty, aiul 
not within six months of the demaiKl of pay- 
meiit, I?j. See also v. Dmoniuin, supra, 
col. 497. 

How Calculated.] — A street being* out of 
repair, a local board of health gave notice to the 
owners of the adjoining houses to rejiair it ; and, 
on this not being complied with, executed the 
worlvs, and gave notice of tiie ex[)enses ami 
apportionment to each of the owners. The 
owners gave no notice of disputing the app<»r- 
tioumeut, and, at the end of the three mouths- 
limited by 21 &: 22 Viet. c. 98, s. 63, tiie board 
made a demand of the amount. The owners- 
having refusetl to pay, and the expenses not 
having been declared to be private impi’ovcineist 
expenses : — Held, that the board hail, iimier 
11 12 Viet. c. 43, s. 11, six months from the 

expiration of the three months during which the 
apportionment might have been disptn Cfl, to take 
proceedings before justices of the peace for tiie 
recovery of the amount. Jnromh v. DodfjAon,, 
3 B. & S. 461 ; 32 L. J., M. C, 113 ; i) Jur. (N.S.) 
848 ; 7 L. T. 764 ; 11 W. R. 30S. 

When works arc executed by a local authorit}’ 
for the imj movement of a street under 11 & 12 
Viet. c. 63, s. 69, and 21 22 Viet. c. 98, s. 03, 

and the expenses charged upon the owners of 
the premises fronting the street, it is necessaiy, 
before summary proceedings can be taken for 
the recovery of the amount a})j)urtioned uijoii 
atiy such owner that a demantl of payment of 
the sum so apportioned sliou Id be served upon 
him, and the six months within which the sum- 
mary proceedings must be taken, under 11 & 12 
Viet. c. 43, s. li, are to be reckoned from such 
notice of demand, and not from the notice of 
apportionment, which is not a sufficient demand. 
O/w V. limit; 4(> L. J.. ]\r. C. 202 ; 2 Q, B. D. 
389 ; 36 L. T, 404 ; 26 W, E. 543. 

Commencement of Proceedings.] — Held. 

also, that in order to recover the amount from 
W., proceedings must have been taken within 
nine months from the service of the notice of the 
2Ist of January, 1861, which must be considere<l 
as a demand. Ih. 

In summary proceedings it is no objection to 
the validity of a summons that it was iss\ied 
more than a year after the complaint upon wliich 
it wa.s founded. v. Jfa nchu'orfh Load 

Board, 51 L. J., Q. B. 168 : 8 Q. B. D. 39 ; 30 


of the Towns Improvement Cl;iuse'S Act, 1847 
(10 ck 11 Viet. c. 34) ), having incurred certain 
expenses within s. 53- of the Towns Improvement 
Clauses Act, 1847, sought to recover the same by 
action from the owners of the abutting lands. 
The defe]]dant alleged that the expenses in qiies- 
tiou c<mid not be recovered directly by action,' 
but that a into niiist be made in respect of thera^ 
as in the case of private improvement expenses : 
— J-Ieid, on demurrer to the tlefence, lhat, by the 
repeal of s. 156 and the succeeding sections 
relating to private improvement expenses by a 
local act for the borough passed in 1857, tlie last 
words of s. 53 we]'e in etfect re})ealed ; and, cou- 
socp-iently, no special remedy being provided for 
the recovery of expenses under s. 53. an action 
would lie to recover them, iiuiepcndeiitly of 
s. 149. Fort.snoutJi Corporation v. dnilth, 46 L. T. 
552 — C. A. Affirming 46 J. P. 23. 


Action of Bebt, whether available — Con- 
struction of Acts.] — A local board may I'ccover 
from occiuhers in streets, being highways nob 
repairable by the public at large, their share of 
the expenses incuiTcd by the board in repairing 
such streets under 11 12 Viet. c. 63, ss, 68 ami 

69, and may recover such money paid by action 
of debt under a local act incorpoi'ating the above 
act. The word ‘‘ highway ” in these sections 
means a highway not repairable by the public at 
large since the 15 & 16 Viet. c. 42, s. 13. Sun- 
derland Corporation, v. I/errha/, 2 W. R. 42. 

By s. 34 of a local improvement act, a corpo- 
ration might require owners of premises fronting 
a street to pave the same, and in default the 
corporation might execute the works, and 
recover the expenses as damages. The 10 & 11 
Viet. c. 34 was incorporated : and by s. 149 of 
the latter act the expenses incurred in default 
of payment by the owner ma}* be recovered in 
the same manner as damages, or in an action of 
debt,” 8ect. 210 of the latter act incorporates 
the clauses of the Railways Clauses Act, 8 k 9 
Viet. c. 20, which relate to the recovery of 
damages, and by s. 140, •* in all cases wliere any 
damages, costs or expenses are by this act or 
the special act, or any act incorporated there- 
with, directed to bo paid, aiul the method of 
ascertaining the amount, or enforcing payment 
thereof, is not provided for, such amount, in 
case of dispute, shall bo ascertained and deter- 
mined b,y two justices — Held, that the mode 
of recovering expenses incurred in works exe- 
cuted by the corporation uj5on the default of 
the owner, under s. 34 of the local act, was by 
proceeding before justices, and not by action. 
Blaeldmrn Corporation v. Barlrhiffon, 1 El. k EL 
71 ; 28 L. J., M. C. 7 ; 5 Jur. (N.S.) 572 ; 7 W. R. 11. 


Bnder 21 k 22 Yict. c. 98.] — Hie provision in 
the 21 k 22 Viet. c. 98, s. 62, as to the time for 
t.'ddng proceeding’s by a local board for the 
recovery of expenses incurred under 11 &: 12 
Viet. c. 63. is prospective only. Bddledon v, 
Francis, 7 C. B. (N.s.) 568 : 3 L. T. 270. 

^ When not specially limited.] — By 11 & 12 
Viet. "C. 63, s. 51, the local board is empowered, 
on the owners default, after notice, to provide 
certain necessary house accommodations, the 
expense of which ivS to be recoverable in a sum- 
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tnere was a charge on the property under the person neglected to pay any sum due to the 
62 lid section of the Local Government Act, 1858. corporation, such sum miglit he recovered in 
Before the works were done they resolved that any court of c<.mipetent jiirisdietion for the 
the expenses were private improvement expenses recovery of ilebts of the like amount. Other 
under the 90th section of the Public Health Act, remedies were aivcn for the recovcrv of these 
1848, and should be recovered from the owners sums, one by mi' act of 1842, bv wav of distress, 
ami occupiers by annual instalments. In 1872 in which theVe was no limit of time, ‘'and another 
they revoked the resolution, and made a fresh by an act of 18()6, liy way of action at law : — 
ratefor the whole amount then remaining unpaid, Held, that the linutaTion ‘ of one year cliil not 
to be paid by the owners and occupiers. This apply to proceeding’s b}'' way of aciioii of debt in 
rate being unpaid in 1875, they brought an the county couxC" Tottenham Local Board v. 
action against the defendant to enforce the (1 ‘Ex. D. 514),(lLsTinguished. Lords Cor- 

charge on his land under the 62iid section of the porufloti v. Rohshaio, 51 J. P. 441. 
act of 1858 ; — Held, that the limitation of six 

months, within which summary proceei lings Beal Property Limitation Act, 1874 — 

must be taken under the I.ocal Government When Time begins to Bun.]— The expenses 
Act, 1861, does not apply to the enforcing of the incurred by a local board under the Public 
charge created by the 62nd section of the Local Health Act, 1848, s. 69, charged on the premises 
Goyeriimeiit Act, 1858. Tottenluim. Local Board in respect of which they arc incurred by the 
y. Loivcf 50 L. J., Ch.^ 09 ; 15 Ch. D. 378 : 43 Local Government Act, 18r>8, s. 62, now repealed, 
L. I. 616; 29 "VV. li. 36 — C. A. Cp. Wost v. bnt corresponding to s. 257 of the Public Health 
jJowjoaajt, supra, col. 497. _^.\ct, 1875, are a sum of money charged upon 

. . land within the meaning of s." 8 of the Real 

in County Courts.] — By the Property Act, 1874; and the present right to 
i ublic Health Act, 1848, s. 69, the local board receive it, accruing to a jierson capable of giving 
might require the owners of premises fronting or a discharge, twelve years next after which no 
abutting upon any street to scwei’ and pave the proceeding can be brought for its recovery, 
same, and upon default might themselves execute dates from the com])letion of the work, and not 
the work : and the expenses incurred by them from the service of the demand for payment 
•were to lie paid by the owners in default, and under the Local Government Act. ILonmu 
might be recovered in a summary manner. By IjocuI JBoardf v. Momrcli Investment Bntldlng 
s. 129, summary proceedings were to be taken Sooletg, 59 L. J., Q. B. 105 ; 24 Q. B. D. 1 ; 61 

before two justices. By the Local Government L T 867 * 38 W R 85 ; 54 J P 391 C A 

Act (1858) Amendment Act, 1861 (24 A 25 Viet. 

c. 61), s. 24, proceedings for the recovery of ^ a 

demands below 20?., which local boards were -a.ppeais. 

empowered to recover in a summary manner, To Quarter Sessions — Hotice of.] — The Public 

might at tlie oi)tion of the local board be taken Health Act, 1875 (38 & 39 Viet. c. 55), gives an 
in the county court. By 11 & 12 Viet, c. 43, appeal to quarter sessions in respect of any order, 
s. 11, in all cases where no time is specially conviction, judgment, or determination of any 
limited for making a complaint before justices, court of summary jui’isdiction, subject to the con- 
it must be made within six months from the dition that the nijpcllant shall, within fourteen 
time when the matter thereof arose. A local days after the cause of appeal has arisen, give 
bturrd under the Public Health Act, 1848, s. 69, notice to the other party of his intention to^ap- 
incuiTcd expenses in sewering and paving a peal. An order was made upon the appellants 
street, upon which premises belonging to^'^B. under s. 48, which order was eighteen days after- 
abutted : his })roportion of the expenses wards served upon them; and the}'' within 
ainoiuited to 13?. Bs. od. On the 18th of eight days from the receipt of the service, gave 
T'chriiary, 1873. notice was served by the board notice of appeal: — Held, that the notice of 
on him that the foregoing amount was apjior- appeal was too late. The words, “ cause of 
tioned upon him, and that the same would appeal,” in s. 269, sub-s. 2, have the same mean- 
become payable by him, unless within three iiig as “ decision of the court ” in s. 269, sub-s. 1 ; 
muiiths he disputed it. R. did not dispute the and a notice of an appeal against an order made 
apportionment. The money not having been under s. 48 must be given within fourteen days 
paid, on the 8th of June, 1875, a plaint was fi'oin the time when the court pronounces its 
issued by the local board in a county court to decision. Ilefj. v. Barnet Bnral Sanlta/ry 
recover it from R.\s executor : — Held, that the Author ittp io L. J., M. 0. 105; 1 Q. B. .D. 558 ; 
limitation of time mentioned in 11 & 12 Viet. 35 L. T. 362. 

c. 43, s. 11, applied as well to proceedings in By IS (S; 19 Viet. c. 121, s. 22, the local 
county courts as to proceedings before justices, authority is in certain cases required to make a 
and_ that the action could not be sustained, it sewei-, and is empowered to assess every house 
having been brought more than six months after using it, and after fourteen days’ notice' left on 
the expiration of the three months allowed for the premises assessed to levy the sum assessed in 
disputing the amount apportioned upon R. the same manner as highway rates are leviable, 
Tottenham Local Board v. liowell, 46 L. J., with the same right of appeal against the assess- 
Q„ B. 432 : 1 Ex. D. 514 ; 35 L. T. 887 ; 25 W. R. | merit as shall be giveii by the law for the time 
135— C. A. 8. P., WeM Mam Local Board v. beinsr reiatina* to highways. Bv the Hirdnvav 




, ' , has been made : — Held, that the fourteen days 

Alternative Bemedy in County Court,] — for appealing were to be reckoned from the 

The Leeds Improvement Act/i877,-;s.,.96, provided notice of the assessment being left on the 
that summary proceedings before, justices for the premises. Rea. v. Middleton Mulsancim Removal 
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Neglect of— Costs.] — Where an appeal ! charged by the Queeirs Bench Divi.siun. Leave 

against aii ai‘{kT for payment of money is duly | to appeal was not given: — HeLi, iliat the 
entered at the sessions, and afterwards dismissed; 1 case so reserved fell within the provision'- of 
after hearing eourisel, on the ground that notice I s, 45 of the Judicature Act, I87B, and Uiat. la* 
of the a},>})eal has liot been given to tlie magis- 1 appeal could be brought from the dc(‘!sion of tlic 
ti’ates mahing the onler, though it has been divisional court upon it unless special lea.ve to 
given, to the ins])ectors, the sessions cannot appeal were granted. v. Sn:‘nHh)H Xeu' 

award costs to the respondent, tlie matter of the Town LocalBotml. 49 L. J.* Q. B. ,“>22 : 42 L. 1’. 
iipiionl imt having been heard and determined. 614; 28 W. E. 80; 44 J. B. 505 — O.A. 

V. U7//iv5/.ve?o 2 iM. A Ibh). 461. 

' To Local Government Board— Prohibition. ” — 

Certiorari— Criminal Matter.] —An Older was Under 6<S A 89 Uict. c. 55, s. 150. mu Ice was 
made by justices directing the defendant to lili given by an urban authority to the owner of 
n[) an ash-pit, so as to be no lunger a nuisance, promises fronting a. street to pave part of it. and. 
The Q. B. I), made absolute an order for a on his default, the authoritt" executed tlie wc rk,. 
certi(trari to (.|nash this order as not warranted and their surveyor gave him notice of apportion- 
by the Bublic Health Act, 1875, ss. 94. 9t> : — ■ inent of the expenses for which the iovner was. 
.Held, rhiit tlie order was “a criminal cause or liable, and demand was made on him fur the 
matter,*’ atid that an appeal from the Q. B. I), amount. Under s. 26S he. deeming hirosclf 

could not be entertained by the court of appeal, aggrieved by the “ decisitm ” of the "authority, 

lletj. V, Wktfohvrrli or Whitohn n-h, idr pnrtv^ atldressed a memorial by way of appeal to the 
50 L. J., !M. C. 99 ; 7 Q. B. .L). 584 ; 45 L. T. local government board stating the grotiiuls of 

879 ; 29 W. R. 922 : 45 J. B. 6B7 — C. A. his complaint. On a rule for a ])i’oinbition to- 

4 1 r. . . the local government hoard: — Hehi, that the 

Costs, j A rule tor a certiorari to bring xioticc to pave and the notice of ap[)orrionmen.t 

up and quash an order of justices niade^ under ^y^re not, but the demand of payment was, 
s.^ loS ol; the Buhlic Health Act, 1875,^ is a within the terms of .s, 2158, a ‘‘decision" from 
civil proceeding oip the crown side ot the vvhich an appeal lay by memorial to the h.ical 
Queens Bench Uivision vvithin. Ord. .uXTL r. 2 ; government board, and tlie owner having some- 
and the costs lire m the chscretion court rjgpt of appeal, although the memorial did not 

under Ord.Lv. i?c//. v. d/uivoy, 31 \v . It. 60,). accuratelv state the ground of complaint, the 

Power to State a Case-Eeference to local not even it it oonlcl prohibit the 

eoTommeat Board under local Act.]-The West r? 

Kent Sowerag'eBoarfUsincoi'poi'atodbya local .act V h‘ ir p 4,1 '. Lp o 'cOii • ic Bl' 
of ns & 3U YiU; c. IBS, and by .. U3 it is enacted s/f/f I q" ; 

that, it any dincrencc arises between the board .oj t G-j . tn w p vo . ir r o ooo n \ 
on the oiii hand and any constituted authority 1. I oX 81 . E. ^2,4/ J. I. 228-0. x\. 

or person on the other hand, or between any two jo Secretary of State.]— The decision of a 
or more constituted authorities, or between any secrctarv of state upon ai5ap}jeal to him under' 
constituted authority and any parish or person, 21 A 22 Viet. c. 98, s. 65, is final as to The 
respecting any assessment of a main sewer .rate, amount due for expenses and interest tliereon. 
or any deiermination of the board, or any con- Walli?i(fton v. 16 C. B. (x.s.) 797 : 88 

troversy or other matter under the act, the same 288 ; 10 Jur. (^'.s.) 906 ; 10 L. T. 

shall by virtue of the act stand referred for 784 ; 12 W. E. 917. 
decision to the local government board, whose ’ 

decision thereon and respecting the costs of the Stay of Execution.] — In July, 1877, justiees of 

reference shall be final and binding. A dispute the peace made orders against the plaintiff and 
having arisen between tlie West Kent Sewerage othens, one of whom was L., for payment to the 
Board and the Bexley Local Board representing local board of the expense of repairing a street. 
a claim made ]>y the local board against the It was agreed that the order should nor be- 
sewerage board for eomjiensation fur damage enforced for three months, in order to abide the 
done to the highways, Ac,, of the district, the decision on a case to he presented by L. to tlie 
<lisputanls, with the consent (if the local govern- queen’s bench upon a point of law. L. aiipealed 
rnent boai'd, stated a case for the opinion of the to the quarter sessions, and, the order against 
court : — Held, that it was not competent to him having been quashed on the ground of a 
them to do so, Hie local government hoard technical error, he did not take a case to the- 
being by s. 98 constituted the tribunal wEose queen’s bench. The plaintiff was not told of 
decision on the matter was to be final and bind- what had taken place, and in November, her 
ing, and this not being a submis.sion to arbitra- time for appealing having gone by, an order t(.) 
tion within s. 5 of the Common Law Procedure levy the amount against her was obtained from 
Act. 1854. Jh'wlcij ZoculJioard y. West JTmt Main the justices. On motion by the plaintiff, and on 
Sewerage Moanl^ 51 L. J., Q. B. 450 ; 9 Q. B. D. her undertaking to assent to the statement of ti. 
518 ; 47 L. T. 192 ; 81 W. E. 119 : 46 J. P. 519. case to the queen’s bench on the point of law, 

and on her bringing the amount claimed into 

Case Reserved by Q,tiarter Sessions — Leave to court, the court consitlcring the plaintiff 

Appeal.]— The Public Health Act provides in p^d beenAiisled by the board, restrained them 

certain cases for an appeal from petty sessions to fi>oxa levying, unless or until she should have 
quarter sessions, and provides that the quarter an opportunity of stating a case to tlie queen’s 
sessions may state the facts specially for the bench. , Ashioorth ,v. mhdeM. Brldqe Load 
detennination of a superior court. On a case L. J,,, Ch. 195'; 87 L. T, 496.* 

under this act an appeal was brought to quarter 

sessions, which qiiashed the orcler appealed from,' Stay of Criminal Proceedings.]— A court of- 
subject to a case reserved. xl certiorari issued, equity, has .no , jurisdiction to restrain criminal 
and a rule calling on. the prosecutor ' to . shew prbee^dings ' -for the" .recovery of a penalty 
cause was granted, and was argued in and dis- ! imposed' by, ah Act- of pai'iiament for a breach of 
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its en— ts. r.r - « ’ I" 

46 L. J., Ch. 409 ; 0 Ch. D. 463 ; 2=> W. K. 265. cluring its progress, or after its 

completion, by action at law or summaiy pro- 
e. Charge on Premises. ceedings, “tral e^>enses 3;;^^ ^ 

Time for Enforoing.]-A local in tlie S such sum or 


expenses of which the 'lefend^’ ? Sh rfThe'» Hoalth Ac?, 1875, to charge the 
was made liable imder s. 6 J ot the Pub ic . nroDcrtT of fi‘onta^»'CTs with expenses incurred 

Act, 1848, and for which, <f by “°of the above provisions of 
was a charge on the propeity undei the bind ' fg ^ ht evtctidcd to estimated expenses, 
section of the Local Government A^lSoS. ° gg L. J., Ch. 

Before the works were done they resolved that \\ u,t f“/.' ^ t 17. 
ttie expenses were private improvmcnt exnens^ 121 ; « Oh. D. o.ll , 60 L. 


the expenses were private improvmcnt exnens^ 
imder the 90th section of the 1 ubhc Health Act, 
1848, and should be recovered from the owners 
and occupiers by annual instalments, in Ibji 


Land subject to Eestrictive Covenant] 

The charo-e created by s. p7 of _^tlie 1 ubhc 


and occupiers by annual instalments, in 1^ Act ”l 875 (88 & 89 Viet. c. 55), for ex» 

they revoked the resolution, and made a ticsh Hcait ^ authority in paving 

rate for the whole amount then lemamiUfe ^ ^ 1 • not override restrictive 

paid, to be paid by the f • ““ts and a sale 

This rate being unpaid in IS i ». they ? to satisfy the charge can only be made subject to 

action a.2ainst the defendant to erfoioe the TeniAmj V,iw,iy.Dowton, 

charge on his land under the 62nd section of the < .. _ rigyiT 3 Ch. 265 ; 65 L. T. 434 ; 

It i8,,s ;_Held, that the limitation of six 61 L J Ch 8^, 
months, within which summary proceahngs must 40 1\ . K. 14.i t. . . 

be taken before the justices or « laid out for Building -Agreement 

court under the Local Government Act, 1861, owner to throw land into Boads— 

does not apply t° fJ^Vo^em Liahmty WvTlocal act commissioners were 

created by the 62nd section of “ created Imvin- duties with regard to streets and 

meat Act, 1858. ^“7. Sts whhin a certain area. In 1878 it was 

lh>,cell, 50 L. J., Ch 99; In Ch. D. 3i8 , 43 bmiam^sv 

L. T. 616 ; 29 ll’ . B. 36— C. A. for Wlding, and plans were submitted to and 

On Total Ownership.!— The charge created by approved by the commissioners. By an agiee- 

s 257 oflhe Public HLltli Act, 1875, for expcnse.s nient between them 

incurred by a local authority for sewering and defendant was, on completion of the loads n 
nthei works and for the pai-ment whereof the question, to throw eighteen ieet of his laud into 
o7tlie m-eniises in respect of which the the said roads (wldcli was done), but not to 
s7nrare incuSTsTiaSe uher that .act, is a u,ake the roads. In 1887 the 1” of the 
7haro'e upon the “premises” as defined by s. 4 ; commissioners passed to the council on ,“3 
it iLdihge. not on the interest poration. In 1892 the council by an older 
mri-icniur owner of the premises, but on the required the defendant to sewer, drain, level, 
tJnfnwhrshio that is trsiy. on the respective and metal the said roads so far as his premises 

to e est o7 ev^ ™ adjoined, or abutted thereon. 

n^mm^tioIl tothe \^ahieof hisinterest^ Brnidng- not having been complied with, the council did 

i.a«, 17 0., r. m, IS 

, , , thhiroperty was liable. On a summons token 

Expenses of Paving.]-Trustecs to whom land council to have the sums expended 

is conveyed in perpetuity under s. 6 of the bchooi jeclared a charge on the property :--ITeld,&attlie 
?tites Act, 1841, for the purposes of a school, ana must succeed, but, following Waltham- 

for “no other purpose whatever," are “ owners Staines (QO L, j 

•of the land within s. 4 of the Public Health xVet, 2 Ch. 606), decided on s. 2/8 of the 

1875 * and a proportion of the expenses incurred p^pAic Health Act, 1875, which was substan- 
bv the urban authority in metalling a road that having regard to 

.abutting thereon will be a charge on the laud act it appeared to be a case 

and the buildings on It under s. where a memorial to the secretary^ of state toi 

yr Loeal Board (40 L. 8., Tip' Wp.st IlaHlenoob Corpomztori 


and the buildings on it under s. where a memorial to tne secreiaij^ or 

Bowditeh v. W^ahefieU Local Board (^0 U J., IlaHleinwi Co 

■A,T n OIL. T. P, BO. B. 257) approved. Morn- 7.o B. T. 677; 45 W. E. 


JJDLUa'U'VU: V. s. 

M. 0. 214 ; L. E. 6 Q. B. 257) approved. /*m 
mil Urban Cmineil, v. Smith, 66 L. J., Ch. 4p 
[1897] 1 Ch. 843 ; 76 L. T. 431 ; 4o W. E,. .581- 
•0. A. Eeversing 61 J. P. 611. 


reilCi VVUUilL XiU. ^ 

V. BoMimn, 73 L. T. 677 ; 43 W. R. 312 ; 61 
J. P. 200. Affirmed, 77 L. T. 38i— C. A. 


1 ' 
'I’!:'"’;'' ■ 

'Tf;'! 


•0. A. Eeversing 61 J. P. 611. Land Eegistry — Eegistration.] ^ A local 

^ ^ ’ ‘inthoritv havins: carried out certain drainage . 

hprovements in different streets in a toivii, 

.cannot be enforced by a sale of instead of levying a private improvement rate, 

buildings so long as they M« iMed fOT^^^^ declared that the expenses so inourred should 

of a school under the actnf 1841 , but the m ean , charges upon the property under s. 2.oi 

authority may recover the amotmta they claim public Health Act, 1875, and created 

from the trustees pers'onauy. Jo* various charges upon the diSerent prop)erties 

Estimated Expenses,]— By a special act which formed the 

which was to be read 7^® '4l°»osafth^rterLot within 

,,, Health Act, 187». as oae,a<*r Charges Eeo-istration and 

Act, 1888: and conseauently did not 






LOCAL GOVEENMENT- 


reiiuire re.a'istralion. Rofj, v. 
lieffitifriu* of ImhuI 59 L 

24 'Q. B. D. 17b: 92 L. T. 117; 
54 J. r. 120. 


Assessment — Apportloameat of Expenses — 63 ; 12 Jm*. (n.s.) 73 : 13 'B. T. 463 : 14 W. E. 632] 
Cliarge,” wlieii it Commences.]— By the leases 

in 1875 and 1877, of two bouses abutting on a Under Local or General Acts.] — By tjie Wal- 
]jrivate road, tlie lessee coTeiiantcii to pay all sail Improvement aiul Market Act, 1848, com- 
3 ’ntes and taxes and to keep up the road. In missioners had power to levy an iin|)rovement 
1882 the lessee executed a deed of gift of the two rate within a district not comprising the whole 
houses to bis son u])Oii trust for the father for municipal borough as afterwanls constituted, 
life Jie paying all outgoings and performing the but the act contained a proviso that the occu- 
coveiianrs in the leases,” and after his deatli upon l)iers of land ttsed as a railway should be assessed 
trust for the son absolutely. In July, 18S4, the in proportion only of one-fourrh part of tiie net 
local board served notices on the father under value. The Public Health Acts. 1S72 and 1875. 
s. 150 of the Public Health Act, 1875, re<|uiring formed the whole municipal borough of Walsall 
him to make up the portions of the road oii into an urban sanitary district : — Held, that 
wliich the liuuses abutted ; but the notice was the assessment ought to be made under the 
not com]>lied with, and the board themselves did local act and not under the Public Health Acts, 
the work, which was com|)leted in February, L, d'’ Hd Ily. v. WuL^idl 48 L. J., 

1885. In June, 1885, the father died and the M. 0. 166 ; 4 App. Cas. 467 ; 4-1 L. T. 106; 28 
son entered into possession of the houses. In W. E. 52 — H. L. (E.) 

September, 1886, the son was served by the board The elfect of the order of the general board of 
witli notices assessing a sum on each house for health and of the 11 Sz 12 Viet. c. 63, is to repeal 
the proportion of expenses of making up the the rating powers given by local acts. Mfitei’ v. 
road, and in February, 1SS7, he was served with Sorwich Local Board, 3 EL k> Bl. 517 ; 2 C.L.E. 
<lemands and orders for payment of the assessed 886 ; 23 L. J,, Q, B. 203 : IS Jur. S70 ; 2 W. E. 306. 
amounts by instalments, with interest: — Held, . 

ill an action by the son claiming payment of Joint Board — Component Bistricts — Special 
Ihe assessed expenses out of the father’s estate, Expenses — Apportionment.] — A provisional, 
(1) that the expenses were not a debt due from of the local government board, confirmed 

the father’s estate, inasmuch as the relation of ^ local act, provided that the exysenses 
<lebtor and creditor was not created by the Public incurred by the joint board for the district 
Health Act, 1875, between the board and an s^^ould be defrayed out of a common fund, to be 
owner of property for expenses incurred by the contributedby the component districts in manner 
board ; and (2) that the charge of the expenses pi'oyideil by s. 283 of the Public Health Act, 
under s. 257 could not be recovered by the son l^^o, and that the contributions of certain of the 
acrainst the estate of the tenant for life. Boor, component districts should be contributed and 
la re. Boor v. Ilnphlna, 58 L. J., Oh. 2S5 ; 40 i^aise( I as if they were ixHpiii'ecl to defray “special 
Oh. D. 572 ; OOL. T. 412; 37 W. li! 349 ; 53 J. P. expenses” within the meaning of the Public 
4.67. Health Act, 1875 : — Held, on a special case, that 

the joint board should apportion the coiitribu- 
Kotice — Service by Post.] — Sect. 207 of the tions of the component districts according to the 
Public Health Act, 1875, ])rovides for the service ratable values of the properties in such districts, 
of notices thei’cunder “ by post b 3 " a prepaid to be ascertained according to the valuation list, 
letter.” An affidavit by the sender of a parti- and that the ratable values of tithes, tithe 
cular notice b}’ letter stating that he wrote and commutation rent-charges, land used as arable, 
adt-lressed tlie letter and put it into the post him- meadow or pasture ground only, or as woodlanels, 
self, but omitting to say that it was a “ prepaid market gardens, or nursery grounds, or coverecl 
letter,” is therefore not suificient evidence of with water, or used as a canal or towing path, 
service under the act. Waltham sfoio TJrlmn or as a railway, should be taken at the full value 
District CovHcil V. ILenivood, 66 L. J,, Ch. 31; appearing in the valuation list, and not at one- 
[1897] 1 Gh. 41 ; 75 L. T, 375 ; 45 W. E. 124 ; fourth thereof. DarcMth Main Valley Sewerage 
61 J. P. 23. Board v. Dartford Union. 56 L. J., Q. B. 615 ; 

^ ^ 19 Q. B. H. 270 ; 57 L. T. 233 : 36 W. E. 43. 

V. EATE8. 

1. How Made. Validity GE^tEEALLY. 

Seal and Signatures.]— The absence in the , Effect of Eepeal of A^ct on.]— Ifotice was gh-en 
rate-b-.ok of the seal of the local board of health, =>■ local board of health of an intontioii to make 
.and the signature of live of its members, as ^ ''“'I® under the 1 ublic Health Act, ISiS, and 
rocluired byAl & 12 Viot. c. 63, s. U9, in the case amending acts. Before the notice had expired 
of a non-eorporato district, is a fatal obiection to fbese acts were repealed by^pe I ublio Health 
the validitv of a district riite under that act. ^ •'1^ Yi®*'" o. 55), which contain^ 

THo-fotfo itotf rif, 5 B. & S. 961 ; 34 ^ “anything duly done- under the 

L. 'j.. ar. C. 220 ; 11 Jur. (if.s ) 1015 ; 10 L. T. repealed enactments, and gave power to make a 

297 13 W. E. 253. And see & G, 12 W. E. 710. similar rate upon giving a similar irotice. The 

board, in ignorance of the repeal, made a rate 
Mode of Sstimate.] — The estimate for a rate, purporting to be made under the repealed acts 
required by s. 98, may be both for prospective Held, that the rate was valid, the notice being a 
and retrospective expenses : at least, if the latter “thing duly done,” and the accidental reference 
are within the six months limited by s. 89. Ib. in the rate:to the repealed acts being immaterial 
A rate may be made .retrospectively by a local to 'its validity, Meg, v; TVesf Jlldlng of_ York- 
board, in order to raise money for the payment sliire LJ.X', >1. C. 97 1 1 Q. B, D, 220 ; 

pf charges and expenses that may have been 35 L. T, S5& ,,, , ' ‘ ^ ^ ‘ = 





511 local GOYEENMENT—Eafes 

men Transfer of Powers to Corporation and for ss^j^rage. 
Infalid.l— By a provisional order of the general owing to the iiK 
board of health, in pursuance of 11 & 12 Viet. e. oha 
63, a local board of health was constituted for a imr 
narish, tlie parish consisting partly of a town, tne 

^ - a rural district without the town, mei ^ 

;cwcr3 Of the board district rate oii J 
jonhned to an area Viet; c. 6B, s. 86 
but with power to the rate, that 
time to extend the discretionary 
of the would diYlde 
subsequently 1 not having done 


A. large part of the district, 
at ion "of the ground and the 
ipation, derived no direct or 
'om these works. To defray 
and to raise the interest and instal- 
3 bt, the local board laid a special 
the whole district, under 11 & 12 
; Held, upon an appeal against 
.1C rate was valid ; tor that it was 
with the local board whether they 
the district nnder s. 89, and, they 
50 , the rate under s. 86 was to 
:lie whole district. IJorlhuj v, Ejm^m 
J., M. 0. 


and partly of 

Under the order the rating powers 
were, in the first instance, c( 
conterminous with the town, 
the local board from time to 
area, so as to bring into it other portions 
oiitlvinv district. The town was - j.- — • , 

incorporated, whereupon the local hoard, nnder - pi ^ pq ijx 

90 ^ n Viet’ c 50 s. 2, transferred their powers Local Board, hi Js. hi . 
to tiie boroimh corporation, which afterwards 152 ; 1 Jur.(iv.s.) 9o6 , o V\ . h. . 
sought to extend its powers to the rural parts ot 
the*^ district, and made a general district rate Lightmj 
Gvm’ the eiitixe parish. To this rate a person c. 90— 
was assessed as owner and occupier of propeity | top. 
in the parish, but out of the limits ot the : o & briVilL c 
boromrii Held, that the local board, not beni, , 

trustees for executing an act tor lighting and i and atterwaid 
paving nnderi20 & 21 Viet. c. 50, s. 2 the transfer wmn again a] 
by them to the corpoi'ation was invalid, and that Hold, 
the corporation, therefore, had noqiowe. - —q: i 
the rata Swhiford v, Xchli\ 7 B. & fe. ; 3o i inspector 
L J Q. B. 185 ; L. R. 1 Q- B. 549 ; 12 Jur. | oftice ; a,, 

S.V7S3 ; 14 L. T. 770 ; 14 W. R. 858. 1 last appmnted 

^ ^ [ St. Ices Olmrcl 

Provisional Order confiicting with Special 
— The general board of health made a xiro- 
visional order extending the 11 12 Viet, c. 63, 

to Tvnemouth, a district within which were r 
parts^of the Korth Shields turnpike roads, made parish only, 
under local turnpike acts. A local sanitary act heading vnir 
also applied to the district. The provisional order the parish ; 
altered the local sanitary act, and directed, that, to be 
from and after the passing of any act of pariia- 
nieiit confirming that order, s. 50 of the low ns of the parish. ^ 

Clauses Act, 1847, should be incorporated with gncli a rate, it was 
the local sanitary act. The order was confirmed j 
by statute, so far as authorised by the Inbiic 
Health Act. The Towns Clauses Act, s. yO, 

foibidstrusteesof any turnpike road ^ i 

toll within the limits of the special act. The j Validity of Meeting. q 

surveyor of the local board of Tynemouth, b 

order' removed the North Shields turnpike gates mine whether the provisions 
within the district. The clerk of the turnpike applied to tlmj)! 
trustees sued him in tresjiass for so doing rleid, fvv’ 
by Coleridge, Erie, and Crompton, JJ., that the a year 
fjict of the order incorporating the Towns a c. 

Improvement Clauses Act, s. 50, was not autho- act 

Tised by 11 & 12 Viet. c. 63, and was void ; and thirds of the voters 
the plamtifi bad judgment. Lord _ Cami^ell, uxion " ‘ * 

0 J dissentiente. Cl ay tots v. Fentotoh^ 6 El. & qhq of the parties 

* 25 L. J., 0. B. 226 ; 2 Jiir. (N.s.) 635. the rate, was 

’ when he objected that, the latter meeting havin,^ 

Retrospective Rate— Balance of past Debt.]— been held within a year of the former, the pro- 
A retrospective rate is, as a rule,, had, whether ceedings were void, and the_ rate invalid, i n 
made to meet expenses incurred in coiistrnctiiig parties agreed that the question was 'whether tin 
and cleaning sewers, or in the relief of the poor. A two meetings were snbstanrially the same. 1 h( 
rate made in 1885 for sewerage work done under justices decided in the aftirmative, ami refusu 

the p“bUc Health Act of 1872 held had. Sw;d 1 ,,.arrant for levying :-Held, that the qnestao 

V Wiijton Sanitary Anthirrity, 56 h.'S.i^S; was properly put before the magiati ate, and . 

W. R. 252 ; 51 J. P. 406. they having determined it, the court could not 


24 I 
' 6 . 


Ung and Watching under 3^4 Will. 4, 
-Validity— New Appointment of Inspee- 
-Where, under the powers conferred by 
76. s. 88, a council of a bo rough had 
:gi taken iniou ' lliemselves the office of inspectoi's, 
..:is abandoned it, ami iiispectors 
.ppointed under 3 & 4 Will. 4, c. 90 : 
^ that this a])pointment was invalid ; that 
^er to make ! the town council, liaving 

could not afterwards 


elected to act as 
abandon that 
ami tiiat a rate made by tlio inspectors 
1 was tlierefore void. Qidoli F. 
diwardem, 2 L. T. 214 ; 8 W. R. 414. 

Act adopted by part of Parish— Rate on 
Whole.1— The 3 .k 4 Will. 4, c. 90, so far as 
•elated^ to lighting, was adopted by part oi a 
, and a rate was made which m itvS 
’ported to be a rate on the whole of 
..... , but the names only of persons liable 
.... rated were inserted in the rate : Held, 
that the rate }nir})orted to be a rate for the whole 

■' and as there was no xiower to make 

annuity; and that a fresh 
ate* could be made for the sime purpose the first 
was intended for without quashing the first. 
Potion Churelucardensx. Brown, 10 L. i.52o. 

Validity of Meeting.]— A meeting of the 

rated inhabitants of a parish was held to deter- 
of the act should he 

^larish. The assent of as miich as 

n-iiiircis of the voters was not given. ^ Within 
year a meeting was held of the inbabitants oi 
district of the parish to determine whether the 
should be applied to that district, when two- 
assembled. A rate was laid 
the district in conformity with this. S,, 
.3 so rated, having refused to pay 
mmmoned before the justices, 


;g once 


a rate under 
3, and appli- 
.‘ess warrant, 
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ditxons.]--~A landowner in a district gave notice *'• ItENERal district. 

to the local board oi; health of his intention to ^or what Purposes justifiable.] — A general 
<ledicate aroad as a highway : to which the local clistrict rate under Public Health Act'“ I84S, 
board replied that they would not adopt the was made for the purposes, first, of defending- 
roatl, as it had not been sewered, levelled, paved, a suit in chancery, instituted to restrain the 
6agged and channeled to their satisfaction, local board from cm})tying a sewer into a certain 
The landowner, hovvever, obtaine(l and enrolled canal; secondly, of defending a quo warranto 
the certificate of two justices, under 5 ut i\ Will, against certain incinbers of tiio local board, the 
4.C, 50, s. and the public then used the road, validity of whose election w’as disputed ; amL 
winch was kept in re[)air by the landowner for thirdly, of opposing (without tlie previous coik 
twelve months; after w^hich,^ it beingout of sent of the ratepayers) a bill in parliament for 
repair, an indictment w'as ]jreferred against the extending the powers of a ga.s company, within 
inhabitants: — Held, that the inhabitants were the district, wiricli bill, notwithstanding sucli 
not liable, inasmuch as the road had not become opposition, became law ’:— -Hehl, that the rate 
ajiighway: for that, assuming s, 2.*1 of 5 & (J was bad, as, although senible the defence tt> 
AVilL 4. c. 50, to ap])ly to the case, the road had the bill in chancery was jusritiablc, the other 
not })eeii made to the satisfaction of the local twm objects of the rate could luR be supported.. 
board, who w’d-e the surveyors. Berf, v. IJnh'ni-- Ueq, v.* J/c/zr/.v, 5 W. Pw 254. 
fiiU, 4 B. A' S. 158 : a2 L. J., M. C. 230. 

Sects. 15(^ and 152 of the Public Health Act, For Maintenance of Highways.] — Although, by 
1875. are not correlative: in order that a local U A 12 Viet. c. 03, s. 11 7, the local board of health 
authority may declare a street, not repairable hy is invested with all the pow’ers of surveyors of the 
the inhabitants at large of their district, to be a highw^ays, the money for the repairs of the high- 
Iiighway so that it may become repuii-able by w%ays in a district is to be raised by a general 
such inbabitants. it is necessary that each of the district rate under 11 A 12 Viet. c. OB, and not 
works speebied in s. 152 of the Public Health by a rate under the Highway Act, 5 A 0 Will, 4y 
Act. 1875, shall, at the time of declaration, have c. 50. JClmer v. Xortowk Xocal Board^'^ EL A BL 
been c^xeciued upon the street to the satisfaction 517 ; 2 C. L. B. 880 : 2B L. J., Q. B. 20B ; 18^ 
of such authority. .Local authorities liave .not Jiir. 870 ; 2 W. E. BOG. 

under vS. 152 any discretion as to which of the The expense of repairing the higlnvays witiuh]? 
wmrks mentioned in the section they will require a district, under the Public H^ealth Act, 1848, 
to be executed. - Their discretion is limited to must in all cases be defrayed by a district rate,, 
their ^ being satisiied with the efficiency of each a local board havingno power to impose a high- 
description of work then done. AU-Gcn.':\, way, rate. ,,A wdiarf in possession, of ■ a railway 
47 J. P. 20B. ■ company^ With, rails , placed thereon, for the 

vSemble, that kerhi3.ig a roa<l does not ausw'er-; purpose' of -, loading and unloading goods carried 
the recpiircrnent in s, 152 “that the road must be on the'x^ailway, -and in I'espect of which the. 
flaggcd'--*liagged ” meaning paved 'With ffitgged rcompany'L‘’'Cl^i‘gos' .:wharf%e' aS', distinct lioni 











T--Bates, 

mi urban sail it ary ‘district was formed^ 

:u the Iccai board began in 1877 to take 
□f the repairs of highways, there were 
3 ne drains or, culverts into winch some 
.cut their sewage, and into which vStorny 
I through gratings ; but the boaid 
:1 to them, nor made any new works 
The board made a higliway rate, 
occupiers thereto : — Held, that the 
IS sufficiently answered the descrip- ^ 
c works within the 38 k. 39 ¥ick 
2U>,sul>s. 3, and therefore the expense hf 
- "'rs should have been levied not by 
hiohwav'rnte, but by a general district rate; 
2/eIj>er Loacd ioard, 46 J. P. 166. 

Parish comprising Three Townships.]— 
A local board of health for a district consisting 
of a parish comprising three townships came 
within the description set out in the 3rd sub- 
section of s. 37 of 21 22 Viet, c, 9h, - where 

no public woi’ks of paving, water supplv and 
- “ itablished,” and the local board 
' * h...,y rate for one of the 
, Held, that they had no authority 
for that the highway rate could alone 
the whole district. Broughton 

Zeal 'Board, In re, 12 L. T. 310. 

Eepair of Turnpike Koad — Local Act.]^ 
Where a portion of a parish constitutes a dis- 
trict under the 11 & 12 Viet. c. 63 :-Held, that 
the board of health might be ordered^ to con- 
tribute to the repair of a turnpike roao, witnm 
the district, under 4 & 5 Viet. c. o9_, and 
make a highway rate in the district for that 
inirpose, libtwilhstanding a clause in a iocjai 
turnpike act discharging the district from the 
expense of maintaining so much of the road as 
was situate within it. 

Landing Roach Trustees, El- 

f! L. K 1678 : 23 L. J., M. C. 187 ; 18 Jur. 90< ; 


carriage is properly rated under the above act at | \\ht 
the full nett annual value a* a 

at the reduced ntte as a railw^. South Males diai^t 

Mu yf fMlff iooal Boards Ohs borne s 

A local board of health having made a general lumses 
hich way rate instead of a district i-ate, _tor the wateii 
Tpu-rir of the hishways in a parish, an action was had nc 
hrSt agist the llerlc of the boanl to ti-y the thems^ 
validity of the rate, and a veixhct taken, subject a™! a--.es. • 

toe^cL^waritSh alter \he passing of that highway repair 
—Held, that the court was bound to a a 

verdict for the plaintiff, for ^yyt of the lug.^ 
highway rate, notwithstanding that act. * 

.5 W. R. H66. 

Several Parishes in One District.]— 

Where several parishes or places separately 
maintaining their own highways are comprised 
in the district assigned to a lo&al board of health, g, 

the highways throughout levied a district highway 

11 & 12 Viet. c. 63, s. 87, to he maintain^ hj a , ^ - - - 

general district, rate, and not hy separate high- 
way rates on *0 ancient divisions. v. 


)v the urban authority as surveyor , r . - 
iVs.” The appeUants, a tea ihstriot J w , u 
cle a general district rate and a high- 
and demanded the same from the 
its. who had constructed two compeu- “ 

ervoirs in connection with the supply yas m 
for the tovra of B. The respondents pwson 
i that the local board had no power to wa' l s 
ghway rate, because in 1880 they laid 
iheirbistriot a curbstone (atout 300 the 
g) as a coping to a cinder pathway of 
?road :— Held, that putting down the ya Ij^^ 
; did not constitute the establishment “««. *' 
worlcs of paving within the meaning of _ 
b-s. 3. of the Public- Health Act, 1875, Nuie 
■efore the appeUants .were entitled to eommi 
Erhwav ra,te, Oxenlwpe BUtrict local Viet, c 
^ Bradford L, T. 344- ; and ch 



LOCAL GOVEENMENT— 


rtHiouiit of such costs aiul criJU’i^es, wi tlioiit justify - 
in, 14* the item to such overseers. Jlaj. w Ewell, 
H W. li 127. 


Amount of Assessment.] — General district 
3 ‘nres. made under t lie Local Govermnent Act, are 
not reijiiired within the Union Assessment Act, 
2.“) 2<5 Viet. c. I(j3. s. 28. to iie haseil on the [>oor- 

rate by I'cason of the option liivcn to the local 
b<tar(i by 21 Viet, c, 08, s. 5() : ami, therefore; 
flsey may still be ba.scd on a valuation made by 
order f >f tiie local boainhif in their judgment the 
poor law valuation list under the union assess- 
ment act is an unlit criterion for making them. 
ys)rfh-J'J(hster}t Ih/, v. Seaehorouqh Load Jh)(ted, 
HS 1.. J.. ;M. 0. O.-i ; L. R. 4 Q. B. lO:-) : 17 \V. IL 


Beal Property.] — Real yjroperty wiiliin i’le 
district of a local lioanl of liealtli cannot be 
assessed to a district rate, unless there is some 
person having such an occupation as wonifl make 
him liable to the pom* rate in rf,s[)ect thereof. 
ILo(l<jmn V. Cnrl'mle Jjwal JJanul, 8 Kl. k, BL 
111) ; 4 Jiir. (N.s.) 11)0. 

Churchwardens,] — Under a, local act for more 
effectually lighting and paviii,g certain parts of 
AVestminster, commissioners were emijowered to 
make rates and assessments in res|)ect of aiij** 
cathedral, church, cliapel, Ac., accoi'ding to the 
number of s(piare yards of pavcmciit or ground 
belonging to such cathedi'al, or church, &e.. and 
to determine the same, and the rates and assess- 
ments to be levied or assessed upon, or in respect" 
of any otlier church, or any c.liapel, place of 
worship, liospital, scliool or other public building, 
wall or void sp.aceof ground, shall be paid by the 
churchwardens, chapel wardens, trustees, or 
owners or proprietors : — Held, that the church- 
wardens were personally liable to the com- 
missioners for the rates, and the want of 
parochial funds did not exempt them from that 
liability. JECojdtiuison y. Puncher. 8 Ex. ho ; 18 
L. J., Ex. 1). 

Cruardiaus.] — By 21 & 22 Viet. c. 1)8, s. 55, it 
is provided that general district rates shall be 
made and levied upon tlie occupier of all such 
kinds of property as by the laws in force for the 
time being are or may be assessable for the relief 
of the poor. The guartliaiis of the pr>or of an 
extra-p.arochial place, maintaining its own poor, 
situated partly within and p.artly without a 
borough, erected a workhouse in the part without 
the borough for the whole of the poor of the 
extra-parochial place. A local board of health 
constructed permanent works in the part without 
the borough, and made several general district 
rates to defray the cost of the works : — Held, 
that the guardians of the poor were ratable to 
the relief of the poor in respect of their work- 
house, and consequently to the general district 
rate for defraying the expenses of the works. 
Tojcteth Parh Ouardiam v. Toodeth Park Local 
JJoard, 1 B. k S. 1B7 ; 30 L. J., M. C. 154; 7 
Jur. (N.S.) 8()0 ; 4 L. T. 283 ; 0 IV. R. m. 

Premises outside Bistrict — Evidence.] — ^"Where 
a person is summoned for the nonpayment of 
a general district rate in respect of pi-emises in 
his occupation, he is eutitleil to call evidence to 
shew that the premises are not situated within 
the area for which the rate is made. Paglan 
Bay Tin Plate Co. v. John, 72 L. T. 805. 


By 1 8 k 11) Viet. c. 121, s. 22, it is ])rovhled that 
rlie assessment shall in no case exceed l.v. in the 
pound on tlie assessment to tlie higiiway rate : — 
ifeld, that the assessment might exceed l,y. in the 
iiound on the ratable value as assessed to the 
iiighway rate, if <listributed over a term of years, 
but must not exceed l,s-. in the ponnd on such 
ratable value for the current year. Hey. v. 
Lriddletirn. yulsanaen Item oral Comviittee, 1 
EL A EL 08 ; 28 L. J., M. C. 41 ; 5 Jur. 

822 ; 7 W. 11. 37. 


Service of Demand Kotice — Part of Bistrict 
not ’benefited by ’Works.] — L. was owner of a 
dry dock which, iii 1889, was included in the 
borough of N. It was one-aml-a-half mile from 
the ne.arest highway, and three miles from any 
<]rainage, lighting, or paving. A general dis- 
trict rate on L. being made, and the district not 
having been divided under the Public Health 
Act, 1875, u. 211 : — Held, (1) that the written 
demand of rate was sufficiently served by being 
ilelivered at L.’s chief place of business, though 
it was not jiart of the premises rated, and the 
notice was not proved to be sei'ved ])ersoiially on 
L. ; (2) tliat the mere fact that the dock was 
three miles from any paving, lighting, or drain- 
age was no sufficient cause for nonpayment 
within s. 258. yewport Corgmmtion v. Lany. 
57J. P.109. 


(L Liability 


a. Of Persons and Property G-enerally. 

Owner or Occupier.] — The drainage board for 
a district iucniTcd expenses in making surveys 
and plans for certain ])roposed w’orks. The 
estimates for tlie proposed works amounted to 
more than. l.OOOL 


The |)roprietors of one-half 
<cf the land dissented from the execution of these 
works, which were never (.‘arried out. The board 
made a general rate on the occupiers of land in 
the district, in order to pay for the expenses of 
the surveys and plans : — •Held, that the occu- 
piers, and not the owners, were chargeable under 
the 24 A 25 Viet. c. 133, ss. 31, 38, with these 
expenses ; and that the rate was pro])erly made 
<on the present value of the land. Cirifiifh^ v. 
Lonqdoii and Elden*fi^Id Drainage Board, 41 
L. J., Q. B, 25 ; L. R^ 6 Q. B. 738 ; 25 L. T. 126 ; 
19 W, E. 1162. 

The owners of small tenements are liable to be 
assessed in respect of them to rates for lighting 
and watcliing in parishes where the owners of, 
such tenements are assessed to the i>oor rate 



any rate made for meeting such 
the whole, not on one-fourth, part 
:aett value of land occupied as a rail- 
liiJiiye ((ml Torlmhlre jR.y. y. Boltofi 
J., Q. B. 118 ; 15 App. Gas. 323 ; 63 
4 J. V. 532— H. L. (E.) 

I in the Kature of G-eneral District 
28 Geo. 3, c. 64, and 34 Geo. 3, c. 104. 
rs appointed under those acts, called 
t commissioners, were einpowered 
te not exceeding one shilliug in the 


thenimn'so, and land used tor xnese uinei 
jLs wa^ assessable at its fuU nett annual va ue tl 

SnnfJi Wales Mu., v. Swansea Local Board, onh,ot ti 
lr%ri89; bG 24 L. BO; X. 

^ ThGwonl'“railW” in 'a statute for rating L. T. 3«8 
purposes includes not only the physical ™ 
the land upon which they rest, but those 
things without which the railway could no 
"he nsed as a hip'hwav. It does not, however, ‘ 

focMe Kose adjuncts which are ncoossajT 
merely for the convenience of passengere, the to lev j a 

iiuestion in each case being one ing,s and hereditaments witliin the town ot 

^ Cambridge, for the purpose of carrying into 

niUsiun/'i-ii, as X- J-, Q- B- p2 . [lb. j 1 • jj - certain spocilied improvements men- 

287 ; -75 L. T. 6.59 ; 45 W. B. B;.0 : (.1 J- i . ■>.>. ,4,t the time of the passing 

V. Cardiff Local Board, ante, col. ala. 1 extra-parochial and not assessable to the 

nf local Board to alter local above-raeiitioucd rate. The respondents, acting 
— — ■ Powei^ oi the us ininroveinent comniissioiiers, £ind fis the 

Act.] — A portion ot ^ h ^ +mvTi?hins of iirb'in sanitary authority, assessed the appellants, 

township of B. S. and parts of the ^0“^” of land and property ilse.1 as a 

T.. P. and C., were nndcr the "^vay wSiin “he district of tlie rcipomlonts. 

commissioners constituted uut m fall imtt annual value of such land and 

1849, the townships compnsmg , nronorty for the purposes of carrying into exccu- 

tary borough of 1. were ^ to the tioii the’ provisions of the Cambridge improve- 

powers of the eominissioners te sfeii^^^ nmnt ate of the Public Health Act, 1875 : 

rei'Thrsri wo"» ■ ■ 

in .Iboi, V ^ T, o,T9YiV‘t c 63 which Cambridge improvement 

SS tilt ttract,1ncfe\S^^^ SrouJd^Uhe wlmB of 

- 

11 & 12 Viet. c. 63, except so much ot it as pio- leMcd m 
V deil that a railway and certain other property applicable 
slioiild be rated on one-fourth only of its annual act, the ap 
value The effect ‘of which was to subject tiiosc the propor 

S; ™ S f. " ' “1 "■ 

-Held, first, that it was P°"'f tlm “ Land used only as a Eailway ’’-Tram- 

the board ® G Jxtend its .way.]— The ai)])ellant3 occupied and worked 

local act, enlarge ‘ ^^poie of the certain tramways which ran through the streets 

unrepealed arporatum. of Swansea and communicated vith a railway 

nr 37 L j' M C 183 ; L. jl. 3 Q. B'. worked by them :-Hcld, that the land occupied 

9 B. k S. 616 , 3/ L. J., i . . - tramway was not land ‘‘used only as a 

m Hint tlic ordci* was iiot autlio- railway ” within the meaning 

IMd, socondl} , p ti 0 ^ ^ (j) of the Public Health Act,lbio, so as to be 

rised_bylK^12 A ict.o.b^.^ , ^ proportion ot one- 

provisions of that fourth nart only of its nett animal value in 

different descriptions of pi opoitj . . respLt of a ratelevicd under s. 210 of the above 

Powers for lighting District-General act. 104 


virtue of the 
acts was not “ a rate 
al district rate leviable 

”* ' ■ t,” within the 

207 of the Public Health Act, 
much of tlie rate 
appellants as was necessarily 
le purposes of the public health 
,p^.mnts were liable to be iissessed in 
7v.;i’tion of one-fourth only of the nett 
•alue of their laud and property used as. 
thin the district of the respondents.. 
V. C(imhid(fe Improvement Com mis-' 


^ of fhe dfsHict of a rural Eailway constructed under Act of Parlia- 

thnf the said auVtev ment.]-By 21 1 22 Viet. c. 98, s. 55. the occupiers 

>dwith all the powers, rights, of Ian (Icoverecl by 'vvater, or a railway const ructet 

IHbiliticrnml oblWtiou^^ of under the i.owom of any act of parhamciit/o 

tr M^ithoritv “under those pro- public. conveyance, shall be assessed, in. lespcci ot 

that the e'ffeot of the order was the same, in the 

'1 authority with the power of of such nett annual vahie .hu cot .—Honl, that < 

itGtriiimtr exiiense.s under doekcameundorthedesoriptioiiotyandco^c u 
iLlv to ifthe auditions as to by water,” and that a railway ooi.struoteu, mule 
unto ss. 267-211 to' an ui'ban aii act of parliament, for the iransportatioii o 
tat 'inasniucb as' the order did. traffic, and as accessory to the dock, but lit c . 
rnenses inputed; thereunder to the public upon payment 
-eR 'wltMB'' S ’229i they' were, to tolls, was a railway within the meaning _ _ 
Srai 'S;penWv-Hold, there- proviso, although neither used nor intend^ io. 
SomAiy. MTia ,Habl^; tp Be the conveyance of passengers. lieff. v. Amejw. 
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J)ock Company. 2 Vi, k S, 708: 31 L. J., M. C* mte by any local act of parliainefit shall not 
2i}i> ; 0 Jiir. (x.s.) 73 ; 6 L. T, 450, required to be levied h>r the 

purpose of defi*aymg ally experises iucurred by 
Bock™- Whether^ EJnsdem O-enerls with. Land a sanitai-y authority for suiiitary piirpoes 


and Buildings.] — 1’he appellants were occupiers 
of docks, coveftiig an area of ]<;5 acres, of 
which ninety-live formed a wet doitk or tidal 
basin, in a parish in which the provisions of the 
3 vV: 4 Will. 4, c. 90, ha<i been adopted. In a 
lighting rate the ap])ellants were rated as 
"<»ccupiers of houses, Ijuildings and property 
otlicr than lainl," witliiii s. 33, at a rate three 
tiines greater than that at whicli the occupiers 
of laud were rated : — Held, tlint the dock or 
basin was }>ro})erty ejusdeiu generis with houses 
and biiiidings, and therehtre that the rippellants 
were ratable at the highei' rate. LVy. v. Peto, 
5 diir. (N.s.) 1209. K (\, noin. Peto v. IfVs-f 
Jlaoi, 2 El A: Kl. 144 : 28' L. d.. C. 240 : 7 
W. 11. 580). 

Land Covered by Water.]-— 8ee Roy, v. 

XeirpoH Ihoh Cb„ supra. 

Bailway Wharf.]— See ]J7//c,y Ry. 

V. C.irdijf Limrd Board, ante, col. 515, 

Land with Buildings thereon.]— The fpiestion 
whether land with buihlings upon it should 
be rated as “ laiul,’’ or as buildings,” or as 
^‘property other than land,” under' s. 33 of 
the Lighting and 'Watching Act, 1833, depends 
ujion whether the buildings are to be con- 
sidered as accessory to the land or the land to 
the buildings. Cray ford OrorJirrm v. Rotter, 
m L. J., Q. B. 506 ; [18117] 1 Q, B. 650 ; 70 L. T. 
392 : 45 W. R. 542 : 61 J. P. 134. 

Whci'G buildings are ei'ccted upon land mei’ciy 
for the more convenient occupation and use of 
the land as a brickfield, tlie buildings are to be 
treated as accessory to the land, and tlie pro- 
perty should be rated as ‘Hand” at the lower 
rate mentioned in s, 33, unless it is shewn that 
the buildings arc capable of separate assessment. 
Ih, 

“Laud used as Market G-ardens or Nursery 
Grounds.^’] — By the Public Health Act, 1875 
(38 & 39 Viet. c. 55), s. 211, sub-s. 1 (5), “the 
occupier of any land used as . . . market 
gardens or nursery grounds . . . shall be 
assessed in respect of the same in the proportion 
of oiic-fourth part only of the nett annual value 
thereof.” The a})])enant, a market -gardener and 
nurseryman, was the occupier of a piece of land 
upon wliich were built sixteen greenhouses or 
glasshouses, which }>racticallr covereil the sin*- 
face of the laud : they were built on brick 
foundations, and were used liy the appellant for 
the pin-pose of growing fruit and vegetables for 
sale ill the course of his business : — Held, that 
tlie ian<l with the greenhouses iqKUi it constituted 
a mm-ket garden or innisery ground within the 
meaning of the act, an<l that the ap])cllant was 
liable to be rated to the general district rate in 
the proportion of one-fourth part only of the 
nett annual value of tlie property. Porrer v. 
Jforthioy Loral Board, 56 L. 0. 78 ; 18 

Q. B. IX 818 ; 35 W. B. 682 ; 51 j'. P. 596— C. A. 


. ' ^ Exemptions. 

, Expenses,, for. Sanitary Purposes.] — By ;the' 

'/ 'Public Health Act, 1872 (3o k 36 vietv 

— 


Held, that this provision does not make ratalde 
any premises which, under the local act, were 
altogether exempt from rates. Waitoit Com” 
mmiomro v. Walford, 44 I;. 3.. Q. B. 74 : L, R. 

10 Q. B. 180 ; HI L. T. 825 : 23 W. B. 292, 

tinder 11 & ISVict. c. 6S, s, 88.] — The proviso 
contained in 11 k 12 Viet. c. 63. s. 88, as to the 
exemption of property, extended only to property' 
exempted by^ a local act in resi)ect of its kind, 
and not to property^ exempted by a local act in 
respect of its locality, as where the property was 
in an extra-parochial district, 'fait v. Carlule 
Local Board, 2 El k, Bi. 492: 18 Jur. 374. 

8. P., Chelmoford Cnion v. Cite! mr ford Local 
18 Jur. 376, 11 . 

The proviso of s. 88 of Public Health Act, 

1848, api:>lie<l only where the exemption in the 
local act was in inspect of the kind of propertyu 
and not where it was only in respect of its 
locality'; Lomimlje v. Plymouth Local Board, 

El Bl k El. 691 ; 27 L. *J., M. C. 299 ; 4 Jmv 
(N.S.) 1234 ; 6 W' . B. 745. 

“Public Charity,” House used for Purposes 
of.] — B}'' a local improvement act, 6 Geo. 4, 
c. 132, s. 103, the commissioners of a town 
were authorised to make <listrict rates for 
defraying the expenses of the act. provided th.at 
none of tlie rates or assessments which slioultl be 
matle by virtue of this act should lie laid upon 
or ill respect of “ any houses or buildings used 
and occupied exclusively for the purposes of 
public cliarity ” : — Held, that an or^Jianage 
founded and used for tlie purpose of boanling, 
lodging, clothing and educating the chillren of 
ileeease<I railway servants, aiul supported partly 
by subscriptions from railway servants, but 
maiiih" by donations fi-oni tlie ]mblic, was open 
to such ail extensive class of the eonmiiinity of 
the kingdom that the jiremises were used and 
occupietl exclusively for the purposes of “ public 
charity,” within the proviso of the act, and 
therefore exempt from ratability under it. Mall 
V, Berhy Sanitary Authority, 55 L. J., 'M. 0. 21 ; 

16 Q. B, IX 163 ;*54 L. T. 175 ; 50 J. IX 278. 

Borough Hates — Limitation of Amount by 
Local Act.] — By the St. Helens im|>rovement 
act, it is provided that no borough rate levied 
thercuiuler shall exceed in any year the sum of 
l.s-. in the pound, provided that, with the consent 
of a majority of the, persons liable to be rated 
thereto, the corporation may increase such rate 
above the amount by the act limited The act 
further provides that no such increase shall be 
leviable upon the owner or occvqjier of any coal 
mine in res[)ect thereof, or upon any' person 
assessable in the proportion of one-fourth only 
of any rate, other than the highway rate, in 
respect of his property or of premises oceupied 
by him : — Held, that this was not an exemption 
of property from ratability, but a limit imposed . 
upon the borough rate leviable upon colliery, ' ' ' " 
&c., property ; and that, though the limit still 
exists BO far as any rate leviable by the corpiira- 
tion for borough piiiTioscs is concerned, s. 227 of 
the Public Health Act, 1875, prevents its apply- 
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by them theroimder. «. Hdem Corporation y. the action is f fi 

■ 6V. Helon. ColUery Co. 48 J. P. 39. been^undue .uf 1 AS 6^ 

12 Jur. (x.S.) '73 : IB L. T. 468 ; 14 W. E. 682. 

7. PiTBLICATIOlv:. 

ISTecessitv for 1— The 11 & 12 Viet. c. 68, s. 103. Commissioners Personally liable — Statute 
cnm“at fuiates Lde or coUected under it of limitations.] - Commissioners ^ 

. shaU be published in the same maimer as poor- improvement act were cmpowei eel ‘o ^PI * 
xates '-—Held, that rate made under the act a clerk and othei oftmcis, ‘Wid pa^ men 

was not mill and void by reason of not liaYing reasonable salaries out ot the niouejs to he 
been so published; thatpin a summons before collected under the and power was giv^ 
justices to enforce’ it, the rate not having been levy rates 

annealed against, they were justified m refusing, of otneers. Ihe exeoutois ut 1 . sued 
as immaterial evidence of non-publication and missioners, to B^f or hh we'ed 

that therefore the officoi- executing their distress commissioncis v eic 

Arnrvnnt was nrotccted by it, Le Feuvre v. salary tor his services as the cicik to tim com 
Wlier 8 El & B1 321 ; 26 L. J., M. G. 175 ; missioners, and upon their retainer, and forother 
H T r K'O l-n-i "’ork and labour of B., as the attorney and 

a jui. -J solicitor of, and otherwise for, the commissioners, 

Sufaciency of.]— A lighting and watching rate at their request, in and about the business of the 
for a torviiship was made and published by affixing commissionep, and lor money ^ 
a notice to the door of the church or parochial their use and on accounts statctl , and thuo the 
diapel iu the township, which was the only debts and moneys w’cre a charge upon any 
church where poor-rates had theretofore been moneys and funds in the handspif the 

unblished. There were two other chui-ches of the si oiieis collected under the act : and if tlic.^ 

ostabiisheil church in the township, one of which ] should not have in their hands any such monej s 
had been open about three years, and the other j and funds, then the debts became and weio a 
had been open just before the ])ublicatioii of the | charge upon a rate and aspssment leviable undei 
rate. There were also vaxious dissenting chapels | the act; and the executors demaudul ot i 
ill the township Held, that the publication ! oommissionei-s to pay the money .s duo offi ot the 
wasinsuffleient under 7 Will. 4 and 1 Viet. 0. 45. i funds in their hands, or to Ip-y a rate under 
Sr'o. V. lT-7i(pp. 3 G. & D. 372 ; 4 Q. B. 141 ; I the act ; and alleging a neglect and refusal, ami 
./ lo'r* J* c! 64 ; 7 Jur. 194. See i2<?y.v. j claiming a writ of mandamus commanding the 

f ' 1 New Sesk Cas. 456 ; 8 Jur. 1096. ' | commissioners to pay or assess a rate 

f; ' i that the declaration was bad, it being consistent 

'v' I with the allegations that to part, at least, of the 

li S. JVXAJTDATOiiY EiioCEJiDlJ<G& TO EisiLORCE. , the commissioners were personally liable, 

ITature of— Judgment against Board— Charge i and the remedy by mandamus being perefore 

STo'S “El lEoC™; 

judge’s order, under which judgment was signed contract, weie good. lO. 

with a staA" of execution for several months. ^ i 

The prosecutors not having obtained satisfaction, Cause of Action accruing within ■] 

the writ of mandamus xvas issued more than six i — Commissioners imder 

months after judgment had been signed, but tecamo indebted to tpe plain 
within six months of the time to which execution done between 1848 and l8o3 b> a pio\ isic iiai 
had been stayed. The local board resisted, on ! order of the bora'd ffi health, conhrmef j ^ 
the ■’round that by 11 & 12 Viet. c. 63, s. 89, | supplemental act, the 11 A liXip- t. 63, i\as 
they'’ liad not powA' to levy retrospective rates, | applied to the place, the powers ot .le comm -- 

save for charges and expenses iponrred within 1 siotiers under the lociil act were determined and 

six months bffore the making of the rate:- “11 *^6 '^8 roTh ’Xh“?o be^h^ 

Held, that a judgment obtained against a local terred to the local bow'd ot health, to be heffi 1 1 

board was a charge within the meaning of the the same trusts and tor the same 

act. and that a rate might be made to detray the GOinmissioiiers. i he oielu aLo i tch e 

it within six mouths of that charge. IZrr/. y. t^at all ilebts contraoteil or pajabte 

‘ ■ Rotherham. Local Board, 8 El. & Bl. 906; 27 missionoi-s should be satished by the local boaid 

' Ij J., Q. B. 156; 4 Jur. (U.s.) 261 ; 6 W. 11. out of such of the transferred property as wouki 

248 1 originally have been cliargeubie : pio\ided Umt, 

Field also, that it was not bevond the authority if such property w'ere insufficient, the deficiency 
of the local boanl to agree tliat execution should should be diarged upon the rates 
be stayed for a time, and that this having bem 11 & 12 \jct. c. ‘fi ™ ^ ® ^ 

.. 1 ■ ■ done, the period within which the rate might bo have been chargeable but lor the oidc,. DecUia 

; • made was six months from the' time when execu- tion by the plamtifls against the loud b lai , 

WitMu what Time.] — A mandamus lies to a being insufficient) for the payment of the debt 

A , local board of health rate, m contracted bj the commissm^^ 

a judgment within six months after the judg- act : a plea, that the causes 
' '■•vment is, .obtained, -though. ’ihe -action inpyhich it accrac mthm si£yea,m w bad 
,.'6;:;v,»LVw?*:&rW«anbtsfinwlisodmmancedmofethahsixmon^ 1 Eh k El. d^U) ; 29 E- Q* ? 6 Jui.(h.b.> 
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. Cause of l^aim mtlm Six Montis.] — A plea ) 
that the <‘aii‘se of claim, exclusive of the deniaial I 
of a rate, did not accrue witldu six calendar 1 
months before suit, is basi. for s. of the ' 
11 iV: 12 Viet- e. (!3, which gives rhe local Ixard ; 
powei' to levy ret rosjiec live raii-s for the pay- 1 
jneJd of charges and expenses which may have i 
been, incurred at any rime within six montlis ' 
before the making of the rate, does nor a])j>ly to ■ 
rates for the payment of any of the del.>t.s con- 1 
traeted by the cornmis.sioners an<i l.w the pi'O- : 
vdsional oi‘der, transferred to the local rxmrtd. I 
lA., ■ ^ ,■ ^ .! 

A local board of liealth liaving enruK-.'onsly 
imnhj a spotnal rate, lb ]iaid bis (piota. before the i 
error was discovered : dive years edderwarrls he | 
commenced an action against the l>oard to recovttr | 
the money back, and obtained a jinlgment, and i 
afterwards sued them on the jiuigmenr. demand - 1 
ing' in his declaration a mamianuis to them tnj 
make arid levy a rate*, for t he pur[)ose of satisfying j 
tlm jiulgment : — Pi eld, that, assuming tltc «lebt so I 
cmitracted by the board was a charge within i 
II A 12 7ict, c. G3. s. 8h, E. was not entitled to ! 
a maiLdanius to levy a, rate, as tlie original action i 
was not comnumced within six months after the 
chai'ge was incurred. Burkina, v. Kbujaioii’- 
upon-TMl Loral Board, 8 Ih A S. 271 ; 82 L. J.. 
Q. B. 17: 9 Jur. (Nds.) 275; 7 .L, T. 816: 11 
W. IL 8,8. 

Award of CompensatioE witliia Six Momths.] 
-—A plaintiff in, his declaration prayecl a writ 
of mandamus to compel a board of health to 
levy a rate and pay him the amount awarded. 
The damage foi* which compensation was claime<l 
occurred more than six months before the tippli- 
cation, but the award was made witliin six 
months. The board resisted this, on the ground 
that the expenses for which it was sought to 
compel them to levy the rate had not been 
incurred within six months, within 1 1 A 12 I'ict. 
c. 08, s. 89 : — .Held, that he was entitled to the 
WTit, for that the six months must be reckoned 
from the rime that the awnrd wms made, lllng- 
land Y. Lowndes, 15 0. B. (A.S.) 178 ; 88 L, J„ 
C. ?. 25 ; 9 L. T. 479 ; 12 W. B. 108. S. C. in 
Ex. Ch., post, col. 558. 

Possibility of Funds.] — It is no answer to an 
application for a mandamus to levy a rate in 
such a ease that the boai'd may possibly have 
funds to pay the amount required, and that a 
fresh rate mav not be necessary, //x 


9. Misapplication of Bates. 

Injunction Personal liability,] — When a 
local board of health misa}>})lied the mtes 
towariis defraying the expenses of a bill in 
|»ariianient, the court granted an injunction to 
restrain the further prosecution of tlm bill, 
which, however, had been abandoned before the 
hearing. The auditor had surcharged some of 
the members of the board with the annmnt pai<l 
for such expenses, and no order was therefore 
matle on that part of the prayer of the infor- 
mation which s{night to make them personaliy 
iialile ; but costs "wmre decreed against^ them. 
Att.^-fxen, v. TutBnha-m Loral Board. 27 Ij. T. 
440. 

A member of the board, who proved that he 
hail opposetP the scheme embodied in the^ bill, 
was held hot to be personally liable, and the 


lnforinatio:i was dismissed as against him, with 
costs against the relator. Ih. 


10. APPEAL AGxViyST ilATES, AND 

Pkoceedings. 

To Quarter Sessions—Claim to ProMbition.]— » 
The 11 A 12 Viet. c. 68. having been pu.t in force 
within a sjorutigh. the local board made three 
sc'veral liistiTict rates, and assessed R. in sums 
amoLuning to 4/. o.v. VaL in I'cspeet «>f premises 
o(‘cupicd by him. He refused, to pay tjjc rates, 
on the ground that the greater portion of the 
]u’enn>e< o<‘('upie<l vras not within th<‘ borough : 
la; was rhereupon summoned before two justices, 
who nunle an order wliercby, after reciting the 
refused to pay the rales, t'aat the parties ap}>ejired 
before litem, and luiving heard the matrm.* of 
coiuplainr, tltey a<ijudged him to pay tl'ie several 
rates witli <*o.sis, and that if the several sums ])e 
not forthwith paid, that the same be levied }>j 
disti-ess. He ap];eale(l against this tirdertothc 
<|un,rtcr .sessions, wh.o quaslaxl the order, with 
crists, to be paid b}' the local board, who t’ncre- 
'icpon apjpealed to the queerbs bciich for a. ])ro- 
hibirion, on the ground that the uptpeal to the 
.sessions would not lie : — Held, that as the matter 
was not free from doubt, the court might not' 
to grant a prohibition. lUrardo, In n\ 2 H. A iN. 
257. 

Sim Adjudged exceeding 20s,]— 8emble, 

that the sum ntljudged in s. 185 of 11 A 12 Viet, 
c. 68, means tlie sum in respect of which the 
adjudication was made, and therefore that the 
order of the justices was a matter or thing done 
by tbem. in which the sum adjudged exceeded 
20.<f. wntliin tlie meaning of that, section. Ih, 

Jurisdiction of Justices— Bate on Mortgagor 
— Mortgagee in Possession.] — The R. improve- 
ment eomrn is.sioners made a rate in 1 876 mi lb, the 
owner, for impi'ovement expen.ses, a,iul he jiaitl 
part thereof and died, having, at the date f)! the 
rate, executed a mortgage to E. B. entered into 
possession in 1882, and in 1885 the justices 
issued a distress warrant against E. for tlie unpaid 
rate nnule on P. : — Held, that the justices Isad 
no power to issue a distress warrant against B., 
who w'as not named in the rate, BorhdaU. 
Build'rnif Soviet ij v, Ikwhdale Corponitlon, 51 
J. P. 184. 

- — Sufficient Cause for Nonpayment,]— A 
district mte. based on a new viduation list tlulv 
ap})rvivcd by the assessment committee, was 
levied on tlie property of the appellants by 
the respondents, under the ixrwers of s. 211 of 
the Public Health Act, 1875. Subsequently the 
appellants obtained from the assessment com- 
mittee a reduction in the valuation ; but heing 
still dissatisfied with the amount, they gave 
notice of appeal to opiarteT ses&ions. .Pending 
the hearing t)f the appeal tlie rosiiorulenls took 
out a summons under s. 250 of the Fnhlie Health 
Act, 1875, calling on the appellants to .shew 
cause why the rate should not be paid : — Held, 
tluit the rate being based on a valuation wdiich 
ha<.l been admitted by the assessment, committee 
to be excessive, there was sufficient cause for 
nonpayment, of the rate within the meaning of 
s. 256" Shefiield IVatcrirv rhs Ch. v. Slirfleld 
VorpoTUtion.^ 55 L, J., M* 0. 40 ; 54 L. T. 1 79 ; 
84W. li. 158;- 50 J* P, 6, o ■ ■' • 




LOCAL GOVEENMENT— IJafes. 


Oil an application Before justices for an order I c. 43, s. 27, and 12 & 18 \ict. c. *>• 
for payment of a rate under s. 265 of the Public Binmy, 1 El. k. Bl. 810 ; 22 L. J., M. C. iLi : i i 
Ilealrli Act, 1875, the rate being good on the face Jtir. 854. 

of it. an<l the iiroperty in respect of which the ^ i . 

occupier is rated being within the district of the Effect of Error.]-— But held sup- 

rating authority, the justices’ duty is merely posing the order erroneous in this respect, it was 
ministerial, and they have no jurisdiction to a mere defect in form, and there was no want 
inquire into the validity of the rate. Reg. v. of jurisdiction, so as to iiring the case out oi .ne 
Jlanmm , 84 W, E. 855— C. A. operation of the clause taking away the certiorari. 

On an application under s. 256 of the Public Ih. 

Health Act, 1875, to enforce a general district ^ ^ 1^41 

rate, good on the face of it, the justices may not Application for Warrant Formal Order. J 

’ ^ ™ . n .t j. _ rr 1:. — ■fir-... n ...... T.'Y..', ,-1 f c , rn-t. 


Application for Warrant— Formal Order.]— 
non an annlication for a warrant under s. i08 


refuse to make an order for payment of the rate Opon an application for a warrant under s. .lO;> 
on the ground that there is a concurrent rate of 11 12 Viet. c. 68 , the justices are not required 

made for the same purpose. Sandgate Local to draw up any formal order. Reg.v. Ldfcnham 
Rimed y. Pledge^ 14 Q. B. D. 780 ; 52 L. T. 546 : Local Roard. 1 L. T. 418. 

38 W. B. 565 46 J. P. 842. ^ 


Stating Special Case.]— A special case 


Bankruptcy — Preferential Claim.] — On 12th 
Jan., 1887, at the time of tiling his petition the 


district rate under the 256th section of the be sold his interest m ^ 

PnhhA 'Rpqlth 1875 Ih remaining in occupation as tenant undei the 

■ A. was assessed to a 'sewer’s rate, made under purchaser. There was due f rom the 
a local act, incorporating 11 & 12 Viet. c. 63. the date of the 
He refused to pay the sum at which he was 

assessed; and upon the hearing of a compiaint from the doth September, 1886, to 2,>th Maich, 
against him foiBuch refusal, he objected that 188- and imyabie ni advance .-He d that the 
he was impropeidy rated, inasmuch as he denved 5 « y? fLldfJ,pLno»l 


whereupon he required them to state a case : oe i. no ; oo w. xv. xt,., xrxu.xxx.. — 

Held, that they had no jurisdiction to do xso ; for -am 

that the jiroper course to be pursued by A., if he Bistress Warrant Act n 
objected lo L validity of thimte, waj to appeal 


objectecBtothe valklityof the- rate, was to appeal ^ a am- iftci 9 its 

fn thp 'Rea v Yeirnuni 2<) L J M C of Sale Act (lb < 8 ) Amendment Act, 1882, is con- 

to the sessions. Rey .Unman, 2.1 J.. J., M. l.. operation to erases in which taxes or 

ili , i 6 U 1 . .;2 . parochial rates are being recovered by 

. ^ ^ * 1 -i * warrant of distress, and does not apply to cases 

Objection forming Ground of Appeal, j — A which execution is levied upon a judgment in 

special district rate, good on the face of it, was action brought for their recovery, .so as to 
duly made and published under 11 & 12 Vict. qw^ee in such ciises the prior right of the holder 
c. 68 . On a summons before justices to enforce ^ to the goods taken in execution, 

payment of it, it Avas objected that it was made Zocal Roard v. Undenoood, 61 L. J., 

for the purpose of pajdng off money advanced q ^ 434 . n,s92] 1 Q. B. 886 ; 67 L. T. 55 ; 40 
for w^orks which were not permanent, for which 

alone a .special district rate could be made, and Rates — Sewers — Meteopolis— 

the rate was therefore void : — Held, that the yrj^Y. 
objection was ground only of appeal to the 


quarter sessions ; and that the rate being unap- 
pealed against, the justices were bound to issue 
;a warrant of distress. Luton Local Roard y. 
Ram, 2 EL & EL 678 ; 29 L. J., M. C. 178 ; 6 
Jnr. (N.S.) 580 ; 2 L. T. 172 ; 8 W. E. 411. 


LIABILITY OF AUTHOEITOLS. 
1. Actions. 
a. Negligence. 


Order for Costs— Form of.^ „ , 

.commissioners were empowered to levy rates’ for cvffect of 10 & 11 Vict. c. 84, ss. 47, 4 
the improvement of a town, payment of which the management of highways in coi 
might be enforced by distress under the warrant and to clothe them with the powens 
of a juBtice. The commissioners might sue and ties of surveyors of highways ; and cc 


]_By a local act, Nonrepair— Of Highway.] —JF he combined 


ss. 47, 48, is to vest 
3 in commissioners, 
powens and liabiii- 
; and commiSxSioners 


!/; . bcxsued by their clerk. Appeal to the sessions neglecting to repair highways are to be deemed 

; -was given against any rate or order made, and guilty of a misdemeanour, and liable to be 

; .j. il ',;; the sessions had power to give costs to either indicted. Commixssioners having obtained^ a 

' party, No order, rate or judgment was to be special act incorporating the act Hehl, tnat 

I ;! quashed for want of form; or .removed -.by- certio- an action, lay agairist them in their corporate 

, . / .,ii rari. A justice made an order upon B. for pay- capacity, at the suit of a person who met with 

■ t [,; , ■!' merit of a rate which had been made, and B. an injury in consequence of the nonrepair of a 

; -'L '' appealed to the sessions ; the sessions by judg- highway, within the limits of a special act. 

i 1 merit given after 12 & isyict. q. 45, dismissed Hart nail v. Egde CommhsUmen, 4 b. 861 ; 

' ',,;j : ’ "the appeal, and, ■ directed .the appellant- to pay 38 L. J., Q. 89; 10 Jur. (N.s.) 257 ; 8 L. T.> ^ 

‘'’r j Cv- <JnstsYo the derkof thO'Chinmissioners.;' semble, 574 ; 11 W. li. 968.^ , . ’ 

j 1 I V'-Hiat,- this was right, -and. that -it neces^ A local board, Ireing the highway authority of 

' 1 ; I ' 4 , ' ^'sary that the order! should h'erio^' mr district, are not liable for damages caused^ to 

, 1 iii .,‘^Tva^aY. It 41. twsimi \n mORootioncG of -the MAwav being 


' f* I *w t *111 “ >■ 4 '* / "c f ^ ' ’ll .> r,' , ' ' 



Of Footway.] — A local board of health is 

not liable to an action for permitting a public 
■footwaj" in their district to be out of repair, 
whereby the plaiiitiif was injured. Glhaon v. 
J^reatofi Coyporattou, 10 B. S. 042; 80 L. J.. 
Q. B. 181 : L. K. 5 Q. B. 218 ; 22 L. T. 208 ; 18 
W. B. 680. 
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out of repai!*, where such nonrepair is a mere ; the laying the pipes dug a trench, which he 


nonfeasance. (r(lm)n. v. Predon (btyortifton 


afterwards tilled in with earth, anrl the roadway 


(L. 11. 5 Q. B. 218) followed and approvetl. (.biv- i was apparentlj"^ made good. The work was dmic 
.//// V. yru'marl’rf Local Poard. 62 L. J., Q. B. 'under the directions ami to the satisfactinn »d’ the 
66: [1862] A. 0. 846: 1 11.45: 67 L. T, 486 ; i surveyor of the local board. Some nionTli< .after 
66 J. ih 806 — H. L, fE.) ^ I it was iimished a subsidence of the soil in the 


0., who was the owner of certain cottages in 


trench took place without any assignalde cause. 


•a. public highway, received a notice from the j leaving the roa<l apparently sound. The plain - 
siefendants under the Public Health Act, 1876, ! tiff’s horse, in consequence of the surface giving 
retjuiring him to connect tlie <lrains of his i way, fell into the trench, and was injured: — 
•cottages with the main sewer, and iji complianee | Held, that there was evidence that the work of 
tlierewiih he dug a trench in the road andlhlHng in the trench had been negligently and 
made the connection to the satisfaction of the improperly done, and that the local board, eitiier 
•defeialaiit s’ surveyor, and he then tilled iq) the as tlie sewer or the highway authority, or as both, 
trench. 'ITie soil afterwards subsuied, and the was responsible. iSw/V// v, BAs/ Bechij Local 
subsidence was the cause of an accident to Board, 47 B. J., C, 1\ 607 : 8 C. P. 1>. 42.T ; 88 
the plaintiff while driving in a pony cart. The I L. T. 716 ; 27 W. R. 187 — C. A. 

•defcTuiants were the sewer authority and tlie ! 

highway authority of the district. In an action i Stones on Highway — Hegligence of 

for damages for personal injuries: — Pleld, that : Servant.] — A local bojird. being surveyors of 
the defeiulants were not liable as the sewer highways, are liable to an action at the suit of a 
.authority, on the ground that the notice di<l not person who, when passing along the higlnvay, is 
constitute C. their agent ; nor as the highway injured by reason of the servants of the loc.al 
.authority, on the ground that no action would board negligently leaving a heap of stoties uprai 
■lie against a local board for personal injuries 1 the highway. Foreman v. Canterhurff Lorpora- 
.arising from the noinvepair of a highway. Steel \ thai, 40 L. J., Q. B. 188 ; L. R. 6 Q. B. *214 ; 24 
V. Barfford Local Board, 60 L. J^, Q. B. 256— | L. T, 886 ; 10 W. R. 710. 

C. A. i A man driving his cart along a highway on a 

dark night, ami using due care, came in contact 
with a heap of stones placed on ami at the side 
of the canlage road, without any liglit to eualTe 
the obstruction to be seen. The heap had been 
so left by the negligence of tlie persons employed 
to repair the road by the corporation of the 
town, under the superintendence of the sur- 
veyor appointed by them in their ca])acity as 
constituting the local board of health of the 
borough Held, that he had* a right of action 
against the corporation, so coostitiiting such 
local board of Iiealth, as the ] jersons by whose 
negligence the stones were left on the highway 





Befectm Fire-plugs— Act of Goatractors.l 

■By a local act a waterworks company , at the 
. the commissioners, under aii act tor 
the towm, was required to fix proper firc- 
■ ' »Gs beioDgiiia: to the 
contaiiied in the act, 
shall, at the costs and charges 
from time to time repair, 
U’ order: eyery 'such 'fire-..,, 

;iich fi.re-piug3, and,':',t 

g, and maiiitamlng the 

>, "shail be'^defrayed by the com- 
Ihie company having put down 

/the commissioners paid for 

/ subsequent acts the plugs became 
of the local board of health.. A horse 
getting its foot into one of the 
of which 'was biyikeii Heldy 
and not the local board, "was 
■ the neglect; to repair.. 
■on WatenwrliH Co.^ 6 H. 


I'heT wore not liable. Vci’dict for defendants : request ot. 

Heia, on motion for a new trial, that as regards iniproying nthe’-'niui 

fb-) there was misdirection. The . barrel dram plugs m the m.iui and otht. pqr 
ks not ‘only made by the defendants, hut the company, by a section 
sole control and management of it were by the “the companj 
?atub vested in them. By reason of then- of the — —rs 
construction of that drain and their neglect to '"'f ’/// “ 

repair it, whereby, as an indii-ect but natural plug: and the costs ot si. 
consequence, the' dangerous hole was foimed, expense ot fixing, plaun^,, 
which was left open and unfenced, they caused a sanie in - 

imisance in the highway for wdiich, whatcyer missioner 
their statutory obligation to repair may have plug» in ibe stic 
been, they were liable to an indictment, and also them, ai.ul bj 
to an action by the plaintifi:, who sustained the jiroperty ( ^ 
direct and particular damage from their breach \vas nqured bj 
of duty. JJathnrd iJJoroufjh) v. Maophemm, 

48 !■ J b tb bl ; 4 App. Gas. 256 — P. C. that the company, 

•ir 5 i-. o., .r . r 11 action for 

In Management of Highway -limitation of Bayleiij. 

Action. An urban authority constituted the <k]S.241; ,60 L. J., bx. on 

surveTor of highw^ays by s. 144 of the Public o 

Health Act, 1875, is not liable to be sued for Defect in Sewer Gratings.j As_ a 

nc^li^enee in the management of highways, person was riding along a high way,_ under wlncbi 

unieS the action be commenced within three was a sewer, his horse trod 

months : the limitation under s. 109 of the High- put there to dram the surface water ofl: the loa^ 

wavs Act 1 885, and not that under s. 264 of into the sewer. The grid, being m a dettctr c 

1 he Public Health Act, 1875, being applicable, state, gave way, and the horses leg was inj urea. 
Taylor v. Melfha-ni Local Board :(47 L. J„ C. P. He brought an action against the local boaixl of 
12/and KaijY.AtlicHon Local Board (42 J. P. health of the district, who are the surveyois m 

792) overruied. Bnrton v. Salford Corporation the highway by 11 & 12 b ict. c. 

ril 0 B IJ 286). followed. Graham v. Acw- and in whom also the sewers are vested unaei 

«2 L. J., Q. B- ss. 48, 45 :-Held, that, though the local Wd 
SI 5 • r 18981 1 Q. B. 648 ; 4 K. 858 ; 69 L. T. 6 ; might not be liable as surveyors ot the hitoh’^aj • 
41 W 11 424 • 57 J P. 596— C. A. they were liable as owners of the sewer, of pvnich 

’ the*' grid formed part, for negligence m not 

Kegligent Work — Projection of Cover of keeping the grid in a proper state TT v. 
Water Valve.]— The iron cover of a yalye con- ILndley 44 B- ’ 

nected with a water main tvas properly fixed m L. p. 10 Q. B. 219 ; 32 L. 1. 460 , 28 W. 1 . 
a highway by the defendants, but in conse- 
quence of the ordinary wearing away of ^ the Liability to Owner of Premises for Im- 

highwav. the valvC' cover projected an inch pj.Qpgy Q^ustruction of Drain.] — When a local 
alxive it.' The plaintiffs horse using the high- )^yjn^.i.eement 'with the owner of premises 

way stumbled . over the valve cover and was asto commuiiicate witlitheirsew-er, 

hui*t. In an action against the defendants, who ^ premises which they could have 

w^ere both the wmter authority and the highway to make under s. 28 of the Public 

authority, for the injury to the horse : Held, jqg,qth Act. 1875. such agreement is not ultra 
that it was the duty of the defendants to make i-esponsible to him for any 

such arrangements that works under their care caused to his premises by the negligent 

should not become a nuisance to the highway, of the drain. Hall y. Batley Cor^ 

ami that the plaintifE was entitled to recover. L. j., q. b. 148 ; 37 L. T. 710. 

JCcnt V. Worthmy Tmcal Board, o2 L. J., Q. b. 

!q.i b-T b Sr Action within Six Months.]— The plain 

oS3 ; 4i J. i. /.t. 1 S, 4 _ -phe deiwidaiiti 

Proieetion of Sewer Gratings.]— A local in 1883, acting under statutory powers, con 

XEr.nf .itbSE- 

hxr Sftwer grating that iiro- and continued so doing till ilcctmboi, Ic , 
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I'eglectiag to Provide Sewer.]— See \ 

V, Workington (brporaiioiu })OSt] onl. .">41^, i 

'iToa-repair of Sewer— Overflow.]— A local act! 
(II Geo,’4, c. 47, R. 58) empowered tlie Alauchester | 
lm])roTenicnt CcinmiRsiouers to causosiich sewers ' 
as they sboiLkl tbiiik necessary hi be made, and 
when made to he rc]mired ami cleansed. F>y a 
siibserpient act (b Viet, c, 17) tlie. ])owers and 
property of tiie commissioners were transferred 
to and vested in the defendiants. Sect. 81) of 
14 & 15 Adct. c. 11b, made it lawful fur the 
defendants from lime to time to cause to ]}e 
constructed such sewers as they niiylit think 
necessary, and also to cause such sewers to bo 
re])aiml or cleansed as often as they nii^^dh tleem 
pi’oper. A sewer, some forty years after it had 
been constructed by the eummissioners under 
the powers conferre<l by the local act, and during 
a violent Ihunderstonn, burst under a cellar 
which communicated with a house of which the 
plaintiff was owner, and, flooding the lower 
rooms, finally caused the whole of Uie house to 
fail down. In an action against the defeuda?its 
for the iTijiiry so caused, the Jury found that the 
bursting of the sewer was caused bv defects in 
its original construction, and by the oiuissioii 
of the defendants to t.ake reasonable iiicans to 
discover such defects ; also that the ignorance of 
the defendants as to any defect in the sewer was 
clue to the omission on theii* part to take reason- 
able means to discover it : — Held, that the 
defendants were under a legal duty to use the 
powers given them by statute to kce[) the sewer 
ill proper order, and from time to time lo inform j 
themselves as to its condition. Fleming v. Wan - 1 
olioder Corporation, 44 L. T. 517 ; 45 J, P. 42:1.1 
Reversed in C. A. 

Held, also, that their inlvate acts gave them 
power to cause the sewer to be cleansed and 
repairetl, and that the common law superinduced 
upon that power a duty to use it, and to use all 
reasonable means to inform themselves whether 
there was occasion to do so. Ih. 

Held, also, that the findings of the jury shewed 
that the defendants omitted to perform this duty, 
and so were negligent. Ih. 

In consequence of several overfiows of sewage 
from a defective sewer belonging to the defen- 
dants, the plaintiff was compelled to leave his 
house, which he had taken for three years, five 
quarters before the ex})iry of his lease : — Held, 
that be was entitled to recover from rhe defen- 
dants as damages — (i.) the expense of moving, 
(ii.) rent for the five quarters for which he was 
liable to his landlord, (iii.) an amount in respect 
of physical iliscornfort caused to him during the 
whole of his tenancy, an<l (iv.) the act u.al expense 
caused in connection with illness in his family 
arisiiig fnun the overflows of sewage. Touzrau 
Y. Slough Urban Ithirlet Council, fiO J. P. 103. 

— When no HogligeEce,]— Where works 
are made and maintained under statutory powers 
])y a public body for the benefit of the public 
or of a section of the public, anti a member 
of the public in exercise of the statutory rights 
given to him uses those works and sidfers damage 
thereby, the liability arising therefrom must 
be determined by reference to the statute, and 
riot as if the parties were strangers. A local 
authority is not liable for a nuisance caused by 
the overfiow of a sewer under s, 19 of the Public 
Health Act, 1075, in ’.the 'absence of negligence. 

iter bp MmwBrg €(h v. D&rhj €orjmr^>- 


tion. 5:3 L. J., Ch. mx [18941 1 Ch. 4:3! ; 8 E.fiiiS: 
69 L. T. 791 ; 42 W. R. 583. " 

Diversion* of Sewage into Surcharged Sewer.] 
— The {Rversion by a local aurhoriry. iu rhe 
execution of tlieir statutory powers, of >ewaec 
from one drain or .sewer iuto another already 
surcharged with sewage, whereby damage is 
occasinrietl to an individual occupier of premises, 
is not a mere act of omission in rhe pcribianance 
of tludes imposed by the Publii*. Hualrii Acr. 
1875, and therefore only a suisject for compen- 
sation iiridei' s. ;308, but is tlie luimnii^^ion of a 
legal wrong, in respect of which tiie occiqeim* can 
maintain an act ion for thedamagcsiisraiucd. iJrnt 
v. Bournemouth Corporation, fitJ b, J,, 1>. :19.5» 

Compulsory Purchase — Oniissiou to take 
Lands.] — When a local authority', in exercise of 
their powers, serve on the. owner of land infeutied 
to be taken by them for the }>urpi)ses of the 
Public Healtli Act, 1875, the notice required by 
s. 175 of that act, they are imA bound t*) proceed 
with such notice, 'riioir omission, therefore, to 
take the laiids specified in such notice gives the 
owner of the lands no right of action against 
them, notwithstanding the coidirmai hui of a 
provisional order empowering them to take mk-U 
lands. Burgea v. Bridol Sanitarg Auihoritg, 
50 J. ?, 455.' 

Sec Neg-ligengk. 

b. Huisance. 

In performing Duties.] — Boards of health, in 
performing their statutuiy duties, cannot create 
a nuisance affecting a neighbour, or cast iipi>n 
him a greater Imrdeii than he is lioiind to bear. 
Aft.-lr'en. v. Art on Lora! Board, 52 Ij. J., Ch. 
108 ; 22 Ch. D. 221 ; 47 L. T. 510 :U AV. K. 15:3. 

The })roviso in tlie Towns Jni])rovcment Act, 
1847, restraining the creation of nuisances, quali- 
fies all the powei‘s given by such act, and such 
a ])ower incorporated in a subs(i(juent act not 
iiientiuniug the proviso is nevertlieless subject 
thereto. Atf.-Gen. v. Lecdn Corporation, :39 
L. J., Oh, 711 ; L. R. 5 Ch. 583 ; 19 W. R. 19. 

Acting in Excess of Powers.]— A loc.al Ixiai-d 
of health constructed a sewer along the bank of 
a river, wit li trap-doors in it, commu nicat i iig with 
the river. AVlien the river was full, and water 
abundant, the board, by means of the trap-d(K>rs, 
drew the water off from the river, and let it into 
the sewer, for the ])Urpose. of flush ing it. The 
place where the trap-doors were placed was at 
a part of the river above that on which a mill, 
occujfied, was situated. On one occasion the 
hoard made a halo in the btfitom (4: the river, 
and so let the stream run into the sewer for 
nearly two day,s coTitinuouuSl}^ during that rirhe 
abstracting the water of the river in such quan- 
tities that the mill eease<l working for want of 
water : — Held, that the acts of the board were 
in excess of the powers given them by statute ; 
that they had injiiriousl}" affected the river ; and 
that the owner of the mill might have brought, 
an action for the wrong, and also, in such action, 
obtained an injunction against the continuance 
of it ; that he was therefore an iiulividiial entitled 
by .law to prevent ot; be relieved against the 
injuriously affecting the river, within 21 & 22 
Viet. 'C. ,9S, s. 73q and, coiiseqitcntly, that 'he 
could not sustain a mandamus , against the board 
to . summon.bT yuiy to assess hiiu^ compensatimu 
MeffJ V. ‘Bogut k 562 ; ' 





35 L. J., Q. B. 45 ; 10 Jra. (N.S.) 1190 ; 10 L. T. tate^maer 

603;13W.U.T89-Bx.Ch. _ _ . 

Sending Sewage into Adjoining Districts.] 42 L. T. B6o ; 44 B. V. 441. 

XotwithstniKiiiig the obligation imposed on a Held, also, dhat the statiite does not axithoiibL^^ 
local board by the Public' Health Act, 1875, to sewer which would cause a nuisance, pel the 
drain their district, their right to send the sewage junction was granted accordmgiy, the jiny iia\ in^ 

of their district, dircctly'W indirectly, into the found that a nuisance would be created, x . 

sowers belonging to the sanitary authority of an Third Partv 

adioining district is. in the absence of express sight to 

enactment or agreement, no higher than the --Power of Local Board to stop 
right of a landowner to send sewage from his motion for an injunction to icsd am a iou 
land on to the land or into the drains of a neigh- board from allowing sewage to flow into a biook 
boiiring landowner. If, therefore a prescriptive opposite the plaintiffs house '“ice 

ri‘dit has been acquired to send some sewage occasioned, it appeared that the nuisance 

frSm one district into the sewers of another, the fact caused by C. 1 not a 

burden cannot be iT> creased without the consent action, who had \)assetl the sewage of Ins house 
of the sanitary authority of the latter district.^ bito the brook through a pipe, which, by agiee- 
The ratio decidendi of Jfefrojwmni Jioard oj ,^vith the defendants, he was oidy entitled 

Wm‘Ux\L.A'S. IK Oh. D. 246) applies for surface or rain water :-y Held, that 

to a local board just as it does to an ordinary although the local board could not be compeiitci 
landowner. Aft-Oim. v. Acton Loral Board, ^o construct an improved system of 
r>2 L. J., Ch. 108 : 22 Ch. J). 221 ; 47 L. T. olO ; except by mandamus, nor to bring an action toi 
*41 W. Ik 15B. ^ an injunction against a third party, particulaiiy 

Iniunction granted in the absence of proof jji cases where the legal right was doubtrui, 
of substantial damage, on the ground that the ^till where the third party was acting ij] 
defendants by their pleading claimed a right to ^^f an agreement entered into witii the iocai 
continue doing that which the court held they board to pass surface water only through the 
wore not entitled to do. Ih . . pipe, and where no special i^^conveinencc m:>uld 

In an action bv a sanitary authority to restrain be caused to other neighbours, the plaintitt was 
the sanitary autlioritv of a neighbouring district ex^titled to an injunction against the detendants 
from authorising or directing sewage from their ^be ground that they could themselves pre- 
district to tloiv'into the sewers of the plaintms, miy nuisance being caused, by stopping up 

the court granted an injunction as to the future, ^be pipe w4iich %vas being used in contravention 
but refused to grant a mandatory injunction to ^f fbe agreement, under the poNvers given them 
compel the stopping up of existing drains- by the public health act, and this, notwith- 
(V) Because to do so would cause serious meoiy standing that they would be preventing the thud 
veiiietice to the district ; and (2) because it is from exercising his right ot j)assmg sui- 

<loubtful whether a local board have power to f^ee water only through the pipe. 
ston up drains which they have once authorised DorlAng Guarduim (20 Ch. 1). eO-)), dis- 
to bo connected with their sewers. And, bias- tinguished. Charle,^^ v. FincM^f Ural Boarc ,^ 
much as the injunction granted applied only to 52 L. J., Ch. 554 : 2H Ch. D. d)< ; 48 L, 1. obJ , 
the future, the court refused to suspend its jb 717 ; 47 J. P. 701. 

Ppuation. Ih. ^ ^ r- 1 Tn ov Pollution of Stream— InjuiLCtion.]-— An action 

Improper Construction— Act of pod.J in an brought against a sanitary authority to 

action against a local board ot health tor damages ^ ^ pollution of a ditch ninning through 

sustained by an irruption ot sewage caused ^f « town past the plaintiffs 

bv the sewers being improperly constructed, • covered over 

former applications by the plaintiff to the board through the town, but was after- 

for compensation on similar occasions, witli theii^ wards an open stream, and had been for many 
answers, awarding compensation, are seriouslv polluted. The plaintiff claimed 

on his part, although the fact will not settle the 3^^ iuinnetion to restrain the defendants, as the 
question of responsibility for a particular sewei, ‘ ^ the covered part of the ditch and as 

coupled with the fact that on the the sanitary authority of the district, from per- 

qiiestion the board appeared only to dispii c ‘ sewage or other noxious matter to 

their liability on the ground that the oeciuTenct ber part of the 

was occasioned by an extraordinary storm, and the attention of the defendants 

with some (even though slight) evidence that to the condition of the houses in two 

it Avas caused by dcfecthm^ construction of the 'streets, and they required the owners of 
sew'ers, there will be sufficient evidence *; those houses to imiirove their drains. The owners 

bility. Nor will there be sufficient evidence that two drains down the two streets 

a storm was so extraordinary as to excuse the communications with the main sewer, 

parties responsible for the sewers, unless the 1 ^^ade for the pun 

cviilence extends over a considerable range- of were not connected 

yeara, during which the sewera have h^n m privies, but in addition to the surface 

existence. Brown v. bargeM^ 1 1 . dw -b, 112. water the slops of the houses were alloAved to be 

trnauthorised Construction.] —L., the owner thrown down the thf’.V’fknhiS’ 

of a meadow, received notice from the rural d^eiice of a complaint 

■ ri'Sco p“Xcrrall‘ 

E., ott the ground that thCj^iferwhiiW^oreate nmm sewoiv Ihe notices so seivcawer. 

tv., A# ■ tnsMees, .effective in oausiiigan abatemciit ot the nuisanc 
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except four. Subsequent <lirectifni8 of the tlefeu- Local Authority acting under Direction of 
clants as rl) clcansirif^ the sewer were duly carried Local Government Board.] — A liospital for small- 
out, the effect of which was to {hniinish the pox was erected by the defendants, a body 
poliiiHuu of it to- some extent. The defence created- under the Metropolitan Poor Act. isbf. 
was, that the defendants had done everythiii^r hi and the plan pursued by them was saucrioned. 
their power to prevent any nuisance from being by the local govern im3nt board. In an a<U'on 
occasioned to the plaintiff or her ])ropcrt\' : ami by neighbouring occupiers for damages ba- a 
that they were not responsilile for the iiuisa^ice : — nuisance, the jury found that tlm huspital was 
Hehl. that the defendants had done all they a nuisance, and that the defornlants had nor 
could to abate tlie nuisance of which the plaintiff exercised all jiroper and reasonalrle care in carry- 
cornplalned, and were not i-esponsible for it ; but ing it on : — Hehl that the <lefendanrs would not 
tliat the plaintiffs remedy, if any, wa,s a,Lutinst be }.)rotected by the sanction of tlie local govern- 
the person wlio actually caused the nuisance ; — ment board if wliat was sanctioned was not legal : 
Held, therefore, that the action couhl not be and that the statute under whieli the defendants 
maintained. GyUr}*' v. Sanitai'ij acted did not authorise the creation of a nuisanee 

Authority, 07 L. T. IS — 0. A. ' ' or interference with private rights. Hill v. 

Metropolifun Auyluma JJhtrirt Manrujors, 

Oesspit “Sewer” — Testing in Local Autho- H.J., Q. B. ; <J App. Cas. VM : 44 B. T. t;r>3 : 
rity.] — The plaintiff <lrained ten houses into 2i) W. lb 007 ; 45 J. P. (J04 — H. L. (E.). SeeaBo 
a common cesspit, which was insullieient for Lum.iuntft v. St. Thomas Sauitanj Authority. 
the purptjse, and by an act of trespass he supra, col. 580. 

cari‘ie<I the overflow across the land of a neigh- -i nn i ^ . -i 

t.mrin- i.voi.rictor into a vivor. The laiulowner f ,?? =is tl,e 

haviix/Uocked up the oywtiow. ^vhieU caused If f' H f 

the siwasie to tlow back into the cesspit an.l *13^^ 5 

create a nuisance, the plaintifi in March, ISill. a " ‘ 

sued the d...fen.lants, as the urban sanitary autho- ^ ‘‘I, ? , ' V P is”'"”" 

ritv for the ilistrict, in respect of the nuisance : — ertn ti it- .i i J’ ' i "P <n imhthied 
Held, that the cesspit was not a sewer, or a work f ’ .“'rf , “'‘f? "T? ‘ .AT7 

iKdonging thereto, lo as to vest i,i tlw .Icfeudants, ' ' C„>-pon,f,o«. oo ,1. i>. l.hs-C. A. 

muler s. 18 of the Public Health Act, 1875. and Judgment for Costs against Authority — Exeeu- 

consequently that the <Iefendants were muler no tion — Land held on Trust for Contributory Place.] 
liability to prevent the nuisance. JfmdrrY. AAs-t — The plaintiff brought an action against the 
Cowes Local Boa rd. Oi L. J.. Ch. 501 ; [1802] defendants, who were a rural sanitary anthurity, 
3 Oh, 18 : 07 L. T. 454 ; 40 W. E. 070 — C. A. to restrain tlieiu from foulinga stream.and in 1885 

j’ecovere< I j udgmeiit against them with costs. The 

Supply of Water — Liability for, when Impure,] costs were not taxed until ispo. In i81U, the 
— The defendants were cmpowere<l by a special costs not having been paid, the plaintiff Mied out 
act (32 ^ 33 Viet. c. ilO), incorporating the a writ of elegit.'under wliich an iiu[uisiri<ni was 
Waterworks Clauses Act of 1847 (10 & 11 Viet, taken, and the sheriff delivereil in execution tO‘ 
c. 17), with tlie exception of coitain provisions, the plaintiff ceiiain lands wliieli had been 
to siipply water for domestic use wirhin the acquired l.)y the <lefendants for the purpose of 
limits and from the sources describe<l in tjieir sewage works for the parish of X.. a contributory 
act. By s. 60 of the special act the defendants ])lace within tlieir district, Ijy means of money 
were entitled to prescribe the material to be borrowed on the security of the separate rates. 
used for service-pipes by persons siipjdied with of that ))aris]i. Upon motion liy the defendants 
water, and by by-laws the defendants prescribed to set aside tlie writ and inquisition : — Held, that 
that the material might cither be lead or cast- the lands in question were hehl by the tlefen- 
iron. Leaden service-} )ipGs were, u])on the dants on trust for the })arish of Xl, and could 
apjdication of the landlord of the })laintiff’s only be taken in execution for judgment debts 
house- ainl of the idaintitf, laid down by the exclusively chargeable against that })hure ; that 
defendants, from their mains to the house at the the costs id the action were “ general expenses *’ 
ex[)ense of the landlord and tiie plaintiif. The not chargeable a, gainst that }>lace or the siqrarate 
service-pi] les when laid belonged to the consumer rates levied within it, but. against the conniioni 
of the water siqiplied through them. By the fund of the district ; and that the judgment 
Waterworks Clauses Act. 1847, s. 35, ‘•the under- could only be enforced against pi’<q»erty which 
rakers shall provide and kee}) in the]>!}K‘sto be had been acquireil by means of that common 
laid down by them a sii}q)ly of })ure and wisole- fund. Jersey (^Barl) v. Uhrulye Stfuifary 
some water, sullicieiit for the domestic use of all Authority,, 60 L, J.. Ch. 883 ; [1801] 8 Cli. 188 
the inhabitants of the town or district within 64 L. T, 858. 

the limits of the special act, who shall be entitled i ^ i i 

to demand a supidy, and shall be willing to pay \ ^ Gipsies. _j A piece ol hind 

Wiiter-rate for the same.” -VVater which was by the owner to bo occupieil by 

puroima wholesome in the mains of the hcfe.i- un.l others m such mimbcrs. and in such 

(innts was supplied bv them to the plaintiff, but f “fmer as to caiisouinusmicetotheiieighbom 
in its inassage fron'i the main.s through' the Hliwictiou should be 

service-pipes it was contaminated bv ilio load, P^V lesti.uii the owner from allowing the 
and he, using the water, .suffered from lead Ipp t‘\ be occupied m such a 
poisoning. Ho sued the defendants for iitjuries 

sustained from impure and unwholesome water ; ' ■ ’ 

— Hehl, that he had no cause of action. Jlihws Trespass. 

w Ilu(t(ie7^sficl{l Corporatiou, 52 L. J., Q. B, 64: A local", board em|doyed B. to inauage its 
K) Q. B. i>, .124: 47 L. T, 667: 31 WL IL 568. sewage fam; -He hadgenend powersof manage- 
Ahirmed. 53 L. J,, Q. B. 12; 12 Q. B. D. 443; menty and was -hot intcHerpdi with by the board, 
50 LyX. 73 ; p2 W. E, 265— C. A. ; ,thlEMiig Jq; ;do cut the plaintirs htiiv 
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pollute it and cause a nuisance 
plained" to the; .defendants iii; 
nothin^? haviiig been done he 1 
against them in July,. 1876, for 
injunetion ; V“ that, as 
actionable nuisance existed, as: t 
themselves done: no act to ere 
the plaintiff had no cause of a< 
and Idewoidh Local Ih 
89 ; 12€h. D. 102 ; 40 L. T. 7 
— ChA. 


on the banlc- of a stream -to widen the stream : 
i— Held, that the board was, not liable for the 
trespass, inasmuch as B/s authority was con- 
fined to the farm, and he acted beyond the 
scope of it. Bolhtqhrolie CLqrd) v. Swindon 
Xew Toicn Local Board, 48 L. J., C. P. 2S7 ; 
L H 9 C. P. 575 : 30 L. T. 723 ; 23 W. B. 4v. 

And , sec Hartlepool Corporation v. 

Bohimon. ante. col. 379. 

By Engineer of Board.]— Works were executed 
bv the contractor of a drainage board, pur- 
suant to contract with them and by their 
authoritv, under the superintendence ot tlicii 
eno^ineer and his assistants, and accoiding to 
nlans and specifications prepared by the engineer, 
who directed and instructe<l the contractor 
and was frequently present on the gronnfl 
and saw the works in pro^nuss, but did not 
further interfere. Some of the works were 
iKlmittedlv acts of trespass to lands of the 
plaintiff, ““as the ^ board had not obtained an 
;assessnient of compensation, or paid such coni' 
pensation before entiy :-— Held, that the engineer 
was liable to the plaiiitifi for the^ trespas^ so 
•committed. Stone v. Cartioriqlit (h fieim B^, 
-411) tlistinguishcd. v. Billon, 12 h. B., 

Ir, 321— CrA. 


f. Notice of. 

Act done under Provisions of Statute.] — heii 
injury was sustained by the insufticient buoyiipg 
of a sunken anchor, which was part of certain 
works authorised by a local act, aiul which were 
to be executed subject to the ])rovisions ol: the 
Public Health Act. 1848 : —Held, that notice of 
action under that act was necessary before 
bringing'an action for such injury. Loll iff a 
V. IValia^wq Local Board, 43 L. J., C. P, 41 ; 
L. B, 9 C. ih 62 ; 29 L. T. 582. 

A local board left unfenced a goit adjoiii- 
■ dthin their district, by 
’s husband, while 
’ ' goit and was 
. ^Hdd, that uiKler s, IBlfof the Public 
Health Act, 1848, the local board was entitled to 
notice of action ; Ihw :r 


ing a public footpath ^ 

reason of which the plaintiff’ 
using the footpath, fell into the 
drowned : — 

notice of action; the alleged cause of action 
1 being the continued non-performance of a duty 
! imposed upon them by the act, and thereupon a 
j thins’ ‘‘done or intended to be done” under the 
I provisions of the act within the meaning of that 
section. Wilnm v. TIalifa,c Corporation, 37 L. J 
Ex. 44 ; L. B. 3 Ex. 114 ; 17L. T. 066 ; 16W. B. 

,767. 

Contractors.] — The defendant contracted 

with a local hoard of liealtli to dig wells for them 
according to a specification prepared by the sur- 
veyor, and the digging to be done entirely under 
his direction ; the surveyor to have power, if he 
considered the materials or works improper, of 
making the contractor remove them, or of 
removing them at the contractor’s expense, and 
of oi’derinsr the dismissal of workmen with whom 
he shoulfrbe dissatisfied, or of dismissing them 
himself ; the board to have the power of making 
alterations and additions. The defendant was 
sued for having left a hole excavated in working 
one of the Avelis. in a highway, without light, by 
night, whereby the plaintiff, who was driving a 
carriage along the wny, fell into the hole, and 
was bruised, and his cariiage injured Held, 
that the defendant was entitled to iiotme of 
action under 11 & 12 Viet. c. 63. s. 139. fSewton 
■ V. Ellis, 5 El. & Bl. 115 ; 24. L. J., Q. P>. 337 : 1 
; Jur. (N.S.) 85U ; 3 W. E. 476. 

Action for Kecovery of Land.] — Sect. 264 of 
’ the Public Health Act, 1875 (38 & 39 Viet 
c. 55), which enacts that no writ or process shall 
* be sued out against any local authority for any- 
thing done or intended to be done under the 
provisions of the act until one month after 


d. Contract. 

jSee Cases ante, cols. 369, et seq. 
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g-. Xiimitation of Time. ; steps were about to be taken to remecly the 

. , ^ j? « X- T rm 1 £ i nuisance : — Held, that niton nii nitpiieation in 

Accrual of Cause of Acbou.] -ihe defeu - 1 lanao^vnel• karl uot preclu.led hiinselE 

.Icnts, mi urban sanitap-axithority,beherai- that obtainiiiir relief. Aft.-rfcn. v. 

acurtani lane was not a highway reinurable by ' Corj,or„thfG W. U. SU. 

the inhabitants at iari^e, required the piaintins, I ^ - 

as owners of land abutting on it, to execute! Guardians of the Poor acting- as Eural Sanitary 
certain works upon it, pursuant to the provisions ! Authority.] — Sect. 1 of the act 22 2;-> Yict. 

of ihe Public Health Act, 1875; an<l on the ; c. 49, enacts that any debt, claim, or demand 
plaintiffs failing to comply witli the notice, the which may be lawfully incurred by or become 
defendants did the work themselves, pursuant to due from, the guardians of any union or [larisli 
s. 150 of the act, and charged the plaintiffs with shall be ]jaid within the half-year in which the 
their proportion of the expense thus incurred, same shall have been incurred oi* become line, or 
The plaintiff’s also believed that the lane was not ; within three months after the expiration of such 
a highway rc})airabie by tlie inhabitants at large, 1 half-year, but not afterwards. By s. 9 tff the 
and they therefore paid to the defendants the | .Public Health Act, 1875, the guardians of a rural 
sum so claimed ; but on discovering afterwards union shall .form the rural sanitary authority of 
that the lane wars such a highway, and that the that district, and' all statutes, orders, and legal 
defendants cvere not entitled to require them to provision^ applicable to i any board of guardians 
execute the wo.rks speciffed, they brought' an shall ■ apply to them in their, capacity of rural 
action to recover the amount so paid h 3 '‘ them, authority-under this act, 'for the purposes' of this 
They gave notice of action a month before issuing act” : — Held^ that s, 9' of the Public Health - Act, 
the, writ, bnt this notice was given and the action | IS^S^^does .n,pt ;ek^nd the iimitation of ■ time 







60VEENMENT — Liability of Authorities. o44- 

I Construetlon of Sewers.] — The coyrt 

revious ,,ot <-rnnt. a maiHiamiis to compel a local 

:heir capacity ot iiiial - j\ui t under the Public Health Act, 

nitation still remains 1 may be necessary 

iti;^t«l.t.y^rdians of that act, it behig in the 

7o i t""’- 157W E. province of the court only to compel them to- 

' 1 Maidenhead Local Board, 4 A. ll(, 

plaint to Local GoYernment Board— 
-The local goveriimeiit board had,. 
1) of the Public Health Act, 187o, 
‘s calling upon two local sanitary 
to perform their duty within six 
‘ matter of complaint in each order 
works for the proper 
re ' districts. „:,,Iiiquirie& 
.... ...,,.jt..^ctor of the board, whe 
had been made, but had declined 
to the great difficulties 
any scheme of draiBage 
to the probable cost of 
of drainage if carried out. 
int board neither proposed 
rlefinite scheme ; — Held, that 
calling upon the local 


LOCAL 


la. Tenue. 

‘t of Old Statutes.]~-1Vhere in an actioi 
t ao-ainst a local board of health for . 
lone under 11 1^ 

lone unaci county. , 

on obtained to change the j mentioned by executin; 

judges ordci was ..o o ni Hm r resnec 

to the adioining county undei db treo. d, | c 
, 1 Pleld, that such order w^as p 
for that the power of the court 

(dy. exper 

■>7„.n7,8El.&Bl 8<«; 27 L.J., C 

! .Tur. C^^S.) 1261 : 6 W E 

of SuDreme Court, Ibbo, Old. XXX . 


V. V.. V.V-. , drainage of their respeetiv 

iiroperly I had been held by an inspect 
-lake 1 found default had been mac 
to admit evidence either as 
" ^ -uses attending 

Q. B. for either district, or as 
But see an efficient system 
r. 1. The local goveriimei 

nor suggested any d 
a nianclamns must go 
AND INJUNGTION. authority to perform th 

the orders. So long as 
Tf emedv Mirror or omission of lege 
bmrd ' entertain quest 

hacl been a clue inquiry 

of the local govemme: 
or not. Jteg- Y. 8taln( 

540 ; 10 B. 292 ; 69 L. T. '714: 

An action for a mandamus 
1 authority to provide _ nece 
effectuailv draining tlieir dist 
with s. 15 of the Public Plea 
not lie, the exclipive remedy 
the local authority in the pe 
duty being by complaint to 
meiit board under s. 299 of t 
Osumldtwhtle U)‘han JDldrtct 
Q. B. 692 : [1897] 1 Q. B, (: 

45 W. B. 454 ; 61 J. P. 308— ( 

I Mandatory Injunction— liTnisance by erecting 
1 Urinal — Compensation— Notice of Action.] —X 
local boai-a, assuming to act im.ler lhe_anthovity 
of s. 3!) of the Public Health Act, 1870 C38 & .W' 
Viet 0 . erected a public urinal partly upoit 
hi'diway' ami partly upon a strip oi land 
elono-ine to the plaintiff, and so near to other 
:iioining land of the plaintiff as to be a nuisance 
3 her and her tenants, and to depreciate thC; 
alue of her property : — Held, that the plamtift 
entitled to a mandatory injunction to 
restrain the bo.ard from continuing the nnnnl 
her land or so near thereto as to cause 
_ ■ or annoyance to her or her tenants . 

Hold'also. that 'it was not a matter in respocr ot 
which the plaintiff’s remedy was by compen- 
sation under s. ;1U8 of the act. ^ In such a case 
notice of action under s. 2tU is 
Selhirs V. M/iflovli- Bath hocul Jiimrd, U Q. b. H 


mdcTthe Public Health Act, 1875, causing a 
mu4nce bv any act which, independently ot , 
the statute." would haye given a cause ot action 
TO am- person, may be made liable m damages, 
or be" retrained by injunction, nnless they can 
shew a justification under the powers 
statute ' But if a local board do not act them- 
^iTCs to cause a nuisance, but neglect to porim'm 
their duty of providing a by 

system of drainage, it is no g‘'<>"';‘'.7r,;Hnrbut 
an imlividual for danm,ges or an mpmotion, but 
the remedy is by prerogative writ ot inandamus, 

!and sSnbie, this juris<liction, notwithstanding 
the '2.5th section of the Judicatuie Act, ■ , 
omdit not to be exercised except by tlie '' 

bench division. Olo^' 

M-urf//. 4 !t p J., qi- s A 

102 • 40 I 2 . T. 736 ; 28 W- B. Ill •+. j- 

No action will lie against a local authority at 
the suit" of an individual for mere iionteasance 
in neRiectimr to perform the duty imposed upon 
e n bv B. 15 of the Public Health Act, 18/o, to 
cSi to be made such sewers as may be necessary 
for effectually draining their district, ei en though 
special damage may have been sustained m con- 

Sequence of such nonfoasunce 

and Idowmih Local Bmrd J"_ Mn 8J . 

12 Ch. D. I02) amV«ri/ v. AcimW^^ 

074 ; 45 W. E. 453 ; 01 J. ?• 164— C. A. 

Mandamus -Kegleot to enforce Or^ers.}- 
Umler 18 & IS) Viot- c- 121, sanitary nrspectoi 
fni- the local authority of a district obtained an 

- Rrhi: LA 186 :■ ,5 if. E; 290., , ; i level with 


of the 


12 Ch. D, 
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■Liability: ^ 

inider s. 149 of the * authority in their towu hi 1S7:1. suffered 
c. oo), , to continue to run from a drain in the to 
.canah hy'a culvert ruoning '.thrcu] 
^ ‘ * Ts property, whieli ereatetl some i 

?o that carriages and some damage to the plaintiff Hi 
;es to and from an information would lie, and that the < 
: — Held, that tinn was liable to be restrainetl by in; 
a mandatory from continuing such niiisauee Aid < 
to remove though they derived no profit from th 
.•e (ff any causing the nuisance. Att.-Gen. x..:jBm 
Coiyoratiori, 4o L. J., Cli. 7M ; 24 W, 'B. 


exercise ot their pow 
Public Health Act. 1875 (M8 <k: HO Viet, 
and for the convenience of the public, placetl i a 
herb-stones and a raised footpath at the side of | plaintiff” 
the highway, leaving openings s< ' ' ' ’ 

could still ]):iss at convenient plac 
Hie })]ainiiffs laiul and premises 
tlie piaintitf v.ns not entitleil to 
injunction directing the defendants 
the kerb-stones, and tliat in the absenc 
unreasonable conduct tlie remedy for any injury 
caused by tlie kerb-stones would be by eoinpen- 

sation under s. 308 of the act. I/k Interference with Water-courses.] — Wlien a 

„ , . 4 ? -srr *! TIT • board of health is interfering witli a water- 

Execution of Works so as to he a Huisance.j course in a manner not .authorised 1 >y the Local 
—I he sewerage and drainage works ot a town. Government Act (-21 .S: 22 Viet, c’.' 98), s. 08, 
whielithe Public art, 3, it will be lustraiuetl from so doing, and 
Heaitli Act, IbLs, is incorporated, must, however the person injured will not be left to his remeilv 
benenenU to the inhabitants ot the town, be under the compensation clause of the 11 ^ 12 
exc'cuteil ui such amaniiL-i-as not to he a imisaiico Viet. c. (!;i, s. Ul. f/mm/ Jum-thm f„Ml (\,. 
to iieighbouvmg kiidowiiors ; nor are such land- v. 67( w/«r, ’ L. K. 6 Ch. 483: 24 L T 4t)2 ; !!» 
owners to be put to a series of actions at common \v, Xh ',5l>9, 
law ill respect of the nuisance, the jurisdiction V, * \ 

of tliis court being interposed to afford a single bEWEHS (L ower to Create x. ]sri- 

and complete remedy, in such a case the court cols. 410 et seq. 

will not balance the convenience of the inhabi- 
tants of a town, however numerous, against the Becree against Local Board — Adding Parties 
strict legal rights of the individual complaining, after Becree.] — In 1875 an injunction was granted 
Atf.-Ge)i.\\ BlnHhi(}ham (An'pomtion, 6 W. K. restraining the defendants, the corporation of 
811. ' Birmingham, from polluting by sewage ihe river 

Tame; but its operation was su.spended for five 

Liability for not stopping up Sewers creating years, so as to gi\'e the defendants time to carry 
a E'uisance — Pollution of Stream.] — A sanitary out woi'ks for the prevention of the nuisainA 
authority in whom the sewers are vested have complained of. After the passing of the Public 
only a limited ownership in them ; they are not Health Act, 1875, a new local government dis- 
in the same position as to responsibility for f-Hct for Birmingham was created, u])on whom, 
fouling a stream as a private individual, because devolved all the duties and liabilities of the ohl 
they cimnot stop the sewers on account of the local authority. On a summons by the plaintiffs 
damage to the inhabitants of the neigldiourhood. ‘d tbc expiration of the five years for leave to 
And although, perhaps, the sanitary authority amend the information an<l bill bv adding the 
might obtain an injunction to restrain persons Jicw district as defendants ; — Held, that .no 
from using the sewers who had no right to do so, amendment in the plea<lings could be nia<ie after 
a landowner complaining of the nuisance cannot final judgment, avul that thc ;new district (;ouhl 
bring an action against them for not doing so ; cnly he brought ^ before tlie court by action, 
because an action cannot be maintained either Att,-(xL^n.x, JiirmbufJiam. Corpnndhm, 15 Ch. I), 
at law or in equity to comnel a person to brine’ b. T. 77 ; 29 W. R. 127 — 0, A. 



b. Notice of Proceedingrs. 

. Necessary.]— It is unneoessaiT, before 
n? proceedings in the Court of (aianoei 
iniunction to restrain a local board ot 
Erom continuing a nuisance, 

•equhed by 25 & 26 > 101 . c. 102, s. 100 , 
,tioe refers only to proceedings at lau. 
n, Y. Ildolmey Local Board, 44 L. 4 
. E. k) Eq. 626 : 3B L. T. 244. 

264 of the Public Healtli Act, Ibo 
Yict. c. 55), requiring a month s notice 
served on a local authority herore com- 
g an action for anything done under the 
ms of the act, does not apply wheie the 
3 f the action is to restrain the commission 
aisance ; and this notwithstanding the 
ff also claims compensation tor past 
5 . Flower v. Low Leyton Local 
T r.h : 5 Ch. D. 347 ; 36 L. T. /60 , 


<‘Msapplicatioii” ( 

Health Act, 1875 (38 
every contract mad< 
whereof the value or 
be in writing and Sv... ^ 

of such authority. 1 c. /b, 

reciting that ‘ 
interested in 1 
a more direct 
cation of such fund,’ 
the council of any 1.. - 
monev out of the borough fund may 
into the court by certiorari, x. .c: 
passed by a < 
certain sums, ^ ^ 

for costs incurred in paving 
having been 
corporation. 


33-cIg 1)3^ till lirT3B.ll Butlioiit-j 
: ur amount exceeds 50Z., shall 
sealed with the common seal 
t- — s. 44, after 
“ it is expedient to give all persons 
the borough fund of every borough 
r and easy remedy for any misappli- 
■- - enacts'' that any order of 

borough for the, pay'meht ot 
' " ’ -r be removed 

uy .cxtSrarL A resolution was 
corporation ordering the pa^nneiit or 
each exceeding 50/.., to contractors 
'i.cd hx pcu7ng a street, no contracts 
entered into under the seal of the 
On an application for a certiorari 
to- bring up and quash such resolution on the 
ground that it was a “ misapplipation of the 
borough funds within 1 Viet, c. 78, s. 44 ■“—Held, 
that as the work wasuseM and done at a reason- 
able cost, and there 'was no suggestion of corrup- 
tion or partiality, there had been no niisappli- 
cation,” and the court in its discretion refused to 
' grant the, certiorari;' Mmnoich 


4 Bequestkatioi^ akd Eleg-it. 

Eorlnforcing0rders.]---The0mirtof» 

will issue a sequestration against a hoaia oi 
health for disobeying an order of court, if it has 
anv property on which the serpiestration can 

operate. t'-'l T 4 “^^’ U 

L J., Ch. 10.5 ; L. K. 1 M- ; lo 
W. B. 128. Afermed, .-in L. J-. Ch- ^,^0 
,Ttu'. (N.s.) 1010 ; 13 L. T. 453 ; 14 W. B. 169 

^ It is immaterial that the order is made for the 
protection of an individual and has been (hb- 
oboyed in the interest ot a large bodv ot peiaons. 

"^On appeal, the superior court will not suspend 
the execution of the writ; any application toi suen 

purpose must be made to the court belo" • 

‘ Land conveyed to a board of he.alth foi the 
purposes of the Public Health Acts, and used a» 
a rLrvolr for supplying water to the dis^trict, 
can be taken under a writ of elegut on a 
ment obtained against the board in the name of 
its clerk Worral Watcncorlis Co. v, Lloyd, 
L, E. 1 C. P. 719. 


, 0 . Il!s.DlCTMENT. 

Non-repair of Highway ^ ^rban Sanitary 
Authority.!— An indictment vail lie, undei s. lO 
of the Highway and Locomotives (Amendment) 
Act 1878, against an urban sanitary authority^ 
acting as the highway authority of the district 
for nonrepair of a highway, v- 

Corporation, 67 L. J., M. C.^ -9_Q. D. 8W , 

36 W. E. 911 ; 16 Cox, 0. C. 4oJ ; o- J. 1 . 4-... 

An indictment against a municipal corporation 
for nonrepair of a highway alleged that the 
hit'hw.av was in decay, and that the corporation, 

“ aTting" by the council as the sanitary authority 
for the lirban district, ^ ought to repair and 
amend the same, &c. ; but there was no allega- ^ 
tion to shew how the defendants^ were habit, 
nor did the indictment conclude with the words 
asainst the form of the statute. At tbe tiial 
the'iudse intimated his willingness to make any 
amendment within his power, but no amenc ment 
was in fact iimde. A verdict having been found 

for the crown Held, that the indictment was 

bad, but that, even assuming the necessaiy 
amendments to be made, the defendants were 
entitled to judgment, there being nothing m 
the Public Health Act, 1873, to make the urban 
sanitary authority liable to indictment tor tion- 
Topair. "in the same sense as that in which the 
wish or other persons liable vatione tenui^e 

were liable. Reg. v. T 

L. J., M. C. 131 ; 19 (LB. D. b8a_, o< HP. , 
485 ; 36 W. E.239 ; 16 Cox, 0. G. .H2o : o2 J. 1 . b4. 

6. COMPENSATIOIS" FOE DAMAGES. 

a. In wEat Cases. 

Execution of Works.] — When, under the 
11 & 12 Viet. c. 63, s. 69, a local board require 
the owner or occupier of premises fronting a 
street (not being a highway) to sewer, lever, ckc., 
the same, and the requisition not being complied 
with they execute the works, the owner or occu- 
pier is entitled to compensation tor 
kistained by him through the execution at the 
worlcs. Reg.^. Wallasey Zonal Board, 

28 ; 38 L. J., Q. B. 217 ; L: E. 4 Q. B. .3ol ; 21 
1 T. 90 17 W. E. 766. a- 4 ; 

‘ local board of health, in the execution Ox 
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certaili works under tlic Public Healtli Act, 1848, 
occasioned some (lamage to property belonging 
to A. Com] sensation Avas claimed hy A. for the 
damage thus occasioiic<l to kirn, or to liave the 
same ascertained by arbitration. The court 
refused to grant an injunction restraining A. 
fouii p]‘Oceeding by aj'bitration under s. 123 of 
the Public lioalth Act. 1848, holding that this 
section could not. be tlistinguished from the com- 
})ensation clauses in the lainds Clauses Consoli- 
dation Act, 1845. livadfonl Local Board v. 
Iloptvood. B W. li. 818. 

The defendants, a local board of health, prior 
to 1875 constructed a sewer under a ])ublic foot- 
path. the soil of Avhich belonged to the plaintiff, 
and they made a shaft thii'ly feet deep into the 
scAver, Avitli an entrance or manhole u})on the 
footpatla, at a ])oint AAdiere there was a junction 
■of tAA’o scAA’crs. Tlie defendn.nts also gaAm the 
plaintiff notice after 1875 of their intention to 
make similar manholes into their scAvers n])0]i 
■other parts of the })laintiff’s ])ro[)ert3r : — .Held, 
that they \AXU’e parts of the soAA^er AAithin the 
meaning of 11 A 12 Viet. c. B3, s. 45, and could 
bo made without ]>urchasing land for the pur- 
pose ; and that the i)laintiif was only entitled 
to compensation for the damage arising from 
making them. Swa'ntttori v. TwickcnJumi Local 
Board L. J., Ch. (>23; 11 Ch. J). 838; 40 
L. T. 734 ; 27 W. 11. 1)24. 

When Liability in Dispute.] — A person who 
■claims compensation f<.)r damage sustained by 
reason of the exercise of the ])OAvers of the Public 
Health Act, 1875, is entitled, under s. 308, to 
have the amount of coin]>ensation determined 
arbitration in the manner ])rovi(led by that act, 
even though a dispute exists as to the liability 
■of those from Avhmn he seeks to I'ocover com])en- 
sation ; and the prior <leterraination of that 
(piestion of lialhlity is not a condition ])recedent 
to the claimant's right to go to arbitration to 
settle the question of amount. Pear mil y. 
Brhrlcy Hill Local Board. 52 L. 3., Q. B. 520 ; 
n Q. B. D. 735 : 40 L. T. -iSB : 32 W. li. 141 ; 
47 J. P, (>2S — C. A. Affirmed, 54 L. J., Q. B. 25 ; 
0 App. Cas. 505 ; 51 L. T. 577 ; 33 W. R. 56 ; 
40 J. P. 84— H. L. (E.) 

Actionable Damage.] — A board of public 
health is not bound to give compensation under 
II ik 12 Viet. c. 63. s. 144, for any damage AAdiicli 
it. may cause, AAdiich aa’-ouM not haA’e been action- 
ableif it had not been acting undej’ the authority 
of the statute. Hall y. Bristol Corporation., 36 
L. J., C. P. 110 ; L. R. 2 C. P. 322 : 15 L. T. 572 ; 
15 W. R. 404. 

Alteration of Level of Boad.] — A local board 
having been constituted in a district through 
which a turnpike road and footpath passed, an 
agreement \Ams entered into betAA^een the board 
and the turnpike trustees that the former should 
rake upon themselves the repair of the footpath 
Aviiltin their ( listrict. Af tei-Avards a further agreo- 
luent Avas entered into, by Avhich the trustees 
undertook to raise a ])art of the carriage-way and 
the board tlie corresponding pfirt of the footpath. 
The necessary result of raising the footpath AA’-as 
to occasion clavnage to the plain tilfs house, AAdio, 
thereupon claimed to be entitled to compensation, 
from the board under* the Public Health Act,, 
1848j s. 144,,' That act, AAdiich by s. 68 vests pther; 
highways in local boards, and authorises th(Sin to 
.alter such highways as and when occajSion may, 
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require, and by .s. 144 directs that they “siiall: 
make compensation to all persons .sustaining air/ 
damage by reason of the exercise of anv of tlie 
powers of the act,” excludes by s, 2 tiirnpikij 
roads from their jurisdiction. The Local Govei-n- 
ment Act, 1858, however, authorise<i a local 
board, by agreement AAith the trustees r>f any 
turnpike road, to take upon, it.self the mainteri- 
ance, repair, cleansing or Avatering of any .such 
road, or of any part of the road. By 15 A 16 Vicr, 
c. 42, higliAvay in s. 08 of the ]>rinclpni act shall 
mean ‘'any highway repairable hy the inhabi- 
tants.” The question Avhether the" ])iaiuiitt was 
entitled to compensation under s. 144 of tlie 
Public Health Act. 1848, as a person s us ta tiling 
damage by the exercise by the local board of ib'e 
powers of the act, having lieen raised by s]>ectai 
case setting out these facts :-~HeI(l that a street 
Avhich is also a turnpike road is not excluded by 
s. 2 from the 0]>eration of ss. 68 and 144, and 
that the plaintiff was therefore eiititied to recover 
compensation from the boai*d in the manner 
prescribed by s. 144. Hatter y. Accrinaton Ltteal 
Board, 48 L. J., Q. B. 487 ; 4 Q. B, I). 37<5 ; 40 
L. T. 802— C. A. Affirmed, 43 L. T, 710—. 
H. L. (E.) 

For Cost of Raising Houses hy Owners.] — The 
plaintiff's Avere owners of houses abutting on a 
highAAmy Avhich was vested in the defendants, 
a local board acting under 38 & 39 Viet, c. 55 
(Public Health Act, 1875), and liaving the powers 
and liabilities of surveyors of highways. The 
abstraction of salt from a bed beneath them 
caused from time to time a subsidence tff tlie 
groumi njion Avhich the Iiouses and higiiAvay were 
situate. The houses w-ere rebuilt in 1870 on 
limber, so that they might be raised by screw- 
jacks. Xn 1876 the surface of the highAA’’ay in 
front of the houses had subsirled eoiisiderably, 
and the houses had subsided Avith it. The sm-faee 
of the road\A"ay remained continuous, so that 
traffic could pass along it as before ; but the 
roadwaiy Avas in a cinwed iioliow, ami at tiie IcAmi 
to which it had subsided Avas liable to be hooded, 
and ill fact was flooded at times, so as to render 
traffic impossible. The defendants put materials 
on the roadway, so as to make tlie surface imme- 
diately above the point of the lowest subsidence 
about four feet three inches higher than it was 
at the commencement of the work. The ]>lain- 
tiffs, having had notice from the defendants, 
raised their houses simultaneously Avith the AATuks 
to the roadAA’ay, and then claimed under s. 308 of 
the act, ami were aAAm’dcd com])ensation for the 
cost of raising the houses. Having regai'd to the 
obstruction to traffic caused by floods, the raising 
of the road Avas reasonably iiecessaiy to put it in 
a proper state for traffic ; but, excluding the 
consideration of floods, the raising of the road to 
the extent described, though a reasonable and 
prudent act, was not necessary to put the road 
into a proper state for traffic Held, that as the 
highway Avas vested in the defendants, no action 
of trespass could have been niaiutaiued by the 
plaintiffs, even if more materials had been placed 
on the road than a surveyor of highways could 
Ju.stify, and that the plaintiffs bad no right to 
have the road maintained at the level to Avhich 
it accidentally and recently sank ; and that the 
wprks- of the ■ defendants AAmre not done “in 
exercise of. any of, the 'powers” of the act within 
the terms of s..,308 — which mean powers created 
by 'the nct^ an,d hdtsiippiy' powers tran;st‘erred"'by ' ■ 
s,. 144 frhmikhb surveyor to the local board--^bufe 

' 16—2 
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1 Act, 1875, met on the Brd of Jarmary, 
dentled the 'time for 

le 20th of February, On the oj; 

ry they appointed an umpire. On the 1st 
nuiarv the arbitrators and umpire met, and 
attended by the paidie'^^^ but one cit dm- 
ators retired and refused to proceed a.} 
ns and the meeting was adjourned sine die, 

e 19th of April the umpire riiade his awaid ,. 

Id, that the award was made too late, ami 
be set aside and also, that the 
1 the. twenty-one days must be 
he 1st of February, when the arbitrators 
i hsaereed, and not the, 20th of February, 
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i;ini])ire with res]>ect to the time for making' 
ill's award, in the same position as a single arbi- 
trator ; and by s. 124, a single arbitrator is ' 
required to make liis award within twenty-one ! 
days after his 'apjiointment, or within such i 
exteiaietl time as shall have been ap]>oiiited by 
liiin. When therefore an umpire without extenef- 
iiig the time for making his award, made Iiis 
award after tlie twenty-one days from the time 
when he was a}>pointed by the arbitrators had 
ekqised : — Held, that the award was bad. Kelleti 
and Tranmcre Local Board-, In re^ 144 L. J., 
Q. B. 87 : 11 L. T. 457 ; 18 W. K. 207. 

The J 1 tk 12 Viet. c. 08, s. 120, enacts that the 
time for making an awar<l under the act, in the 
case of an umpire, shall not be extended beyoml 
three months from the date of the day on which j 
he shall have been appointed um]>ire : — Hehl, I 
That the provisions of the 17 IS Viet, c. 125, s. 
15j relating to the power of the court to enlarge 
tlie time for making an award, have no applica- 
tion to the case ; and that, after the time limited 
had elapsed, the court has no power to enlarge. 
Jh, 

Power to enlarge Time for making.] — The court 
cannot enlarge the time for making an awar<l 
under the Public Health Act, 1875 (88 & 89 Viet, 
c. 55) beyontl the peiiod limited in s. 180. Mac- 
Jienzie and Aacot Cra^i Co., In rc. 55 L. J., Q. B. 
809 ; 17 Q. B. 1). 114 ; 84 W. E. 487. 

Enforcing.] — An award of an umpire appointed 
under the ISOth section of the Public Health Act, 
1875 (88 ik 89 Viet. c. 55), awarding compensa- 
tion for damage to land under the 808th section 
of the act, cannot, although duly made a rule of 
court umler the 180th section, be enforced by 
motion in the manner in which awards are 
ordinarily enforced. }Valkcr and liechenham 
Local Board, In rc, 50 L. T. 207 ; 48 J. ?. 264. 

Bight to dispute Jurisdiction-— Estoppel.] — 
An umpire dal not extend the time, nor did he 
make his award within twenty-one days, but be 
appointed a day for tlie I'cfereuce, when both 
the parties attended, but the local board of 
health, by their clerk, protested against the 
proceedings. The umpire, however, proceeded 
with the reference. Both the claimant and the 
local board w^ent into their cases, examined wit- 
nesses, and addressed the umpire : — Held, that 
the local boaid was not, by its conduct before 
the umpire, in going into the case and examining 
witnesses, and addressing the umpire, estopped 
from afterwards disputing the umpire's juris- 
diction. Jlhif/land V. Lou'jidcn, 17 0. B. (K.s.) 
514 : 88 L. J.'. C. P. 887 ; 10 Jur. (IvkS.) 850 ; 12 
W. B. lOlO^Ex. Oh. 

Action on — ^What a Defence.]— Declaration 
upon an award by an umpire luider the Ihiblic 
Health Act, 1848," ss. 128, 144, determining that 
there was due from the local board of health to 
the plaintiff I,785Z., as corapeusatiori for the 
entry by the board on laml of the plaintiff, and 
for surface and other tlamage occasioned by 
reason of the construction by the board of a 
sewer through a part of the plaintiff’s land. 
Third plea, that the umpire proceeded on the 
assumption that the piaintiif would be prevented 
by the board from building on the land over the 
sewer. Fourth plea, that the umpire proceeded 
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oil the assumption that the plaintili' wa^euritled 
to compensation by rejison of the sewer having 
been constructed in a defective maiuier. Sixth 
plea, that the umpire proceeded on the assump- 
tion that the plaintiff was entitled to ctmipeiisa- 
tion by reason of stenches proceeiling iroru riie 
sewer: — Held, that all the pleas were bml. 
UttUy V. Todmorden Local Board. 14 L. J., C. Ik 
19 ; 81 L. T. 445. 

iv. Co^it^. ' 

Action for, before Taxation.] — An a wan I for 
costs generally, without ascertaining the amount, 
is good under 11 & 12 Viet. c. 68, s. 127, aud the 
party to receive, after delivering In's bill for the 
amount, may maintain an action to recover 
them. The party to paj^ may have the costs 
taxed, but the taxation is not^a condition prece- 
dent to the other ])arty*s right to bring an action 
to recover them. Holthwortli v. Wihon. 4 B. & S. 
1 : 82 I.. J., Q. B. 289; W Jur. (X.S.) 171 : 
8 L. T. 484'; 11 W. R, 788— Ex. Oh. S. Ik, 
Metropolitan Blntrict II )f. v, Sharpe. 50 L. J., 
Q. B. 14 ; 5 App. Cas. 425 ; 18 I.. T. 180 : 211 
W. R. 617. 

Taxation where Award made a rule of Court.] — 
Two local authorities, whose districts were adja- 
cent, agreed to cany out a joint sewerage scheme 
by an agreement, in which it was stipulated that 
all disputes as to tlie matters comprised therein 
should be settled by arbitration in the manner 
provided by ss. 179 and ISO of the Public 
Health Act, 1875. An award was made \vhicii 
provided that one of the authorities should pay 
to the other the costs of the refereucc and award, 
without stating the amount, of such costs, Upon 
motion for an order <Urectirig the taxation of 
the costs: — Held, tliat as the submission to arbi- 
tration had been made a rule of court, the 
taxing-master was bound to tax the costs upon 
the application of the successfui jiarty, and that 
it was not obligatory to bring an action upon 
the award in order to enable him to do so. 
Chesterjidd Corporation and Jl'ampton Local 
Board, In re, 50 J. F. 821. 

Award referred back to Deal with.] — An arbi- 
trator oriimpii*c ap[)oiiitcdto(leteruiiuea dispute 
under ss. 179 and 180 of the Public Health Act, 
1875, must in his award deal with the costs of 
and consequent upon the reference, which are 
placed in his discretion by sub-s, 18 of the latter 
section, and if ho fails to do so tlie court will 
remit the awanl to him for the purpose of 
determining the question of^ costs. Bcalie v. 
MnMey local Board, 57 L. T. 882. 

When Lauds Compulsorily taken.] — When 
land has been taken compulsorily by a local 
board under the powers of the Lands Glauses 
Acts, incorporated by the Public Health Act, 
1875, and an arbitration takes place to <ieter« 
mine the amount of compensation to be paid to 
the owner of the laml so taken, the procedure 
with regard to such arbitration and the I’ight to 
costs are wholly governed by the provisioixs of 
the Lands Clauses Acts, and not by those of ^ the 
! PhbHc 'Health A.ct'wlth regard to arbitrations 
under that act. 'Maymr, AW 47 L. J., 

IQ. mO; t Q. B. B. 446;. 89 L. T. 282; 26 

:,'k . J. B. 
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1), Commission. 
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3. Repairs and Improvements, 610. 

4. Discharge of Incumbrances, 612. 

5. Leases, 614. 

See also post, AL INSANITY IN 
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6. Enfranchisement of Copyholds, 616. 

7. Sale, Partition, Exchange, 617. 
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8. Mortgages, 620. 

9. Investment, 622. 

, 10. Transfers, 622. 
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2. Inspection. 623. 

3. Delivery out, 625. 
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5. Jurisdiction of Chancery Division. 
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2. Maintenance, 641 . 
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Eight of Voting at Elections. ] — Elec- 
tion Law. 

Protection of Goods from Distress.] 
Landlord and Tenant. 

By-laws as to Lodging Houses.]— L ocal 
Government. 


lodging house. 

See LAiTDLOED AND TENANT. 
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Appeal to.] — Sec Appeal. 


LOST OR DESTROYED 
INSTRUMENTS. 

Parol Evidence.]— /See Evidence. 

In Particular Cases.]— S pecific Titles. 


LOTTERY. 

Gaming and ‘Wagering by ,] — See Gaming, 
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X. Ij^SAKITY IK EELATIOK TO CEIMB~-&V 

CiuMiKAL Law. 


XL ILL-TREATMEKT OF LUNATICS — See 
Obiminal Law. 


XIL Evidence of Insanitt, 689. ^ 

XI Hi Lunatic AkSylums. 

■WABv-mfe/692. ^ 
h, Conjineinent and Ilestrubtt. 

1. Where Parties Dangerous, 693. 

2. Under Medical Certilicates, 694, 

3. Orders for Conhnemeiit, 696. 


■ 'bAi, 


h. MarrJage. (J.hj. 

See also Husband and 'Wife — 3 Iar - 
riaeje, 

c, Part7ier,sh}j). 657. 

See also PARTNEEtSHIP. 

d, Tn/ols—See Trust and Trustee — 

Vesfhaj Ordeee. 

e, Morb/af/eo , 658. 

See also I’liuST and Trustee — Vedhaj 
Orders. 

/. Poivers, 658. 

ff. Po.‘eevtor or Adan'mlstrator, 661. 


4. Eelease on Habeas Corpus, 69S. 

o. Maintenance, 698. 

XIY. I^UBLIC ASY'LUMS. 
a. Gemrally. 698. 

h. As to Hates — See Rates and Eating. 


A'. Insanity in relation to certain Acts 
OF Parliament affecting Real 
. Estate. 

a. Settled' Estate Acts, G62. 

If, Settled Land Acf.v, 663. 
e. Jjdnds Classes Consolidation Act, 1845, 
6(34. 

'VI. Actions and Proceedings By and 
Against. . 

a, Lnnatie so found, 

1. Plaintilf or Petitioner, 665. 

2. Defendant or Ecspoiideiit, OCiS. 

1), Lunatic not so found, 

1. Plaintiff or Petitioner, G7L 

2. Defendant or Eespondent. 

(a) Guardian ad litem. 

1. Appointment or Change, 
Proceedings for, 675. 
ii. AA^ho appointed, (377. 
iii. In what cases, 678. 

(b) Other matters, 679. 
e. Pleridiny, 680. 

AHI. AYills, 683. 

See also AVill, 

AHII. Conversion, Ademption and Elec- 
tion, 684. 

IX. Lunatic in AIiscellaneous Relations. 
a, Adroicson, 687. 

Ij, Banhrvpt^ 687. 

c. Agent or Attorney, 688. 

d. jittness, 688. 

e. Insurance. 689. 

/. Bomieil 689. 

g. Payments to, 689. 


XA". Pauper Lunatics- 
Paujjer L^maties, 


■ See Poor L aw~ 


I. DEFIXITION. 

There are no degrees of defect of under- 
standi!}g, save idiotcy and lunacy, Hume v. 
Bnrto fi, 1 Kid gw. 211. 

There is no sucii thing as equitable insanity, 
for it must be inider.stond according to a legal 
sense, a de[u*ivation of sense, and a total want 
of undei'stauding to contract, or as Lord Htde 
describes it, a depriTation of a man’s reason. 

1 H. P. (L 29, 30. Non compos is the genus, and 
includes both idiotcy and lunacy. Ilochfort v. 
Ely, 1 Bidgw. 532. 

Accidental or adventitious insanity, as Loni 
Hale calls it (1 H. P. C. 29, 3U), is the only other 
species of insanity which the law regards on 
iii(|uiries of this nature, as where a person having 
had a competent use of reason, loses it by some 
distemper in tiie humours of the body, or by the 
Yiolence of disease, as a fever, or the l>aisy, or 
the like : and this is subdivided into that whicli 
is periodical, and has lucid intervals, and that 
which is permanent, without intermission. This 
adventitious insanity was at the comnnm law 
called lunacy, and it is generally called so at: this 
da^L But the words “ unsound mind ’’ and un- 
soimd memory” having been adopted in the reign 
of Edward L, the one bj’’ the statute West. 2, and 
the other by the statute De modo levaiidi hues, 
they have been since sometimes indiscriminately 
used in our law to signify not only lummy, which 
is a periodical madness, but also a permanent 
adventitious imsanity, as distinguished from 
idiotcy. Ehfs {Lord') Case, 1 Kidgw. 517, n. 

As to who are lunatics, see Barnsletfs Case, 

2 Eq. Abr. 580; 3 Atk. 173. 

Hon compos mentis is now a technical term 
and legitimated by divers statutes. I h, 

Tlie rules of judging here and at law, in cases 
of insanity, are the same. , Beimet v. i'ade, 2 
Atk. 327 Aiod. 312. 

Persons reduced to a state of extreme mental 
imbecility or dotage, whethc]- from decay of the 
faculties consetiuential on extreme old age, in- 
temperance, or any other cause, are pe.rsous of 
‘’iinsoiind mind” within the meaning of 8 & 9 
Abet. c. 100, and are entitled to the same protec- 
tion as lunatics uinlcr tliat act. Bey. v. Shaw, 37 
L. J., M. C. 112 ; 16 W. R. 913. 

The term lunatic ” in general implies a person 
suffering from some aberration of mind — ^t'renxj 
or delusion, and does not properly include one 
who is in an unsound state of mind arising from 
intemperate habits or deea 3 ^ of the faculties. Per 
Cockburn, G.J. Ih. 

Bemble, a man labouring under a delusion, 
which may at any time be brought forth if the 
subject of it be" alluded to, though in other 
respeefcs'he is perfectly raticmal,qs in law insane, 
and a jury would nbt. be justified in finding that 
he enjny^ a, ludi<V intetval, though at, the time;- 
he hs not under, the mfiuenca'of the delnsion, if 
there be '■a tendency:, to Its Teeurrehec, 'At is not 
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iiocessarv to constitute a lucid interval that the tion,^ and do 
subiect thereof should be restored to as vigorous detained m- 
and active a state of intellect as he might have that countij . 
enioved previously to the visitation of the lunacy. | to appoint a 
® A Jo. & Lat. 309 ; 8 Ir. Eq. K. | person unto 

I J//. 'r&, 00 L. 

The existence of a dehxsion is the symptom or j L. T. o04 ; 4- 
result of a diseased mind, and therefore so long , 
diether exhihiting itself more | 

must still be unsound - 1 II. 


as it continues, w 

or less distinctly, 'there nit.i 

ness. Dt/ee Sombfr, In re, 1 JMac. & Gr. llo , 

1 .Hail &’T\v. 285 ; IB Jur. 857. „ ^ 

The most satisfactory proof of recovery 
an unsound state of mind is the conviction^ ot 
the non-reality of the delusions which arose iiorn 

''^Wherra teiator is not shewn to be subject to J 
frenzv or fatuity, it is necessary, for the purpose c. 
of establishing his insanity, to shew that, upon 
some particular subject, he was under a delusion, 
as to facts within his own observation ; and that 
he actuaUy believed in the existence ct facts 
which a rational man, from the use of his senses 
circumstances, would ha\ e 
. J)Hel(bur,i V. Fcmm, 6 Jur. - foiiudatidn 

woo of slight circum- j hmacy 

amount to insane delusion, as falling these : 

Lien of delusion as to putrifB, 

not to be considered per::"_ ^rv 

however of understanding, are incaps 

of themselves : and for this reason, 
lo - 1 committee shall, by the common law, have the 
Nor custody of the persons and personal estates^ of 
all idiots and lunatics, to the end that provision 
where may be made against their wasting tlieir pr^er. 
acknowledo’ed tics, or their injuring their ovyn persons, on those 
■ ■■ and of tiieir fellow-subjects. And by statute Del 

ro^^. Reg. 17 Ed. 2, cc. 9 & 10, the king shall have 
the real estates of idiots to his own use, only 
finding them necessaries, and he shall provicie 
for the safe keeping of the real estates ot 
lunatics, so that they shall have a competent 
niaintenance, and the residue shall he\ kept tox 
- ’ them when they 

and the king shall 
My's (lord) tShA'e, 

who has attained the usual age 
nresumed in law to he of sound 
■ •- preved, 1 H.P. G. 

at this proof the 
to'the'Dord: 
lunacy in a 
_,and verified 
to the sheriff 
•here his i^esidenco 
a iurv, on personal examination 
- ‘ ' ' ■;gestion was true 

' ' / "-"Y these 

al" commission of inquiry . 


(L JIJEISDICTIOX OF COUBT OF lAtoNACii- 

The law relatiiifi to the Jun.fiUfn»t orei- 
wiuiticn, their treatment, a-nA the iidinuii-ifratioa 
their nropertil v.v now reyulateA hy the fixmnj 
\ets. 1890 4- 1891 (nS T iet. c. i> : oi oo Iwt. 
iib'), and the ruler made tkcreiiiider {Uiller in 
1892-93). 

Crown.]— The custody of the persons atid 
estate of idiots aud lunatics was a power not 
originally in the crown, but was given to it by 
the statute, for the benefit of the subject. Ilwne 
V. Burton. 1 Ridgw. 224. And are 2 Inst. 14. 

" ■ on which commissions ot 

mcery, a,re grounded, are 
uOii law, the king, as parens 
.shall have the care of the persons and 
‘sonal estates of those who, from their want 
>able of taking care 
the, king’a 


under the same 
known not to exist, 

201 . 

And a gross exaggeration 

stances may 1 i- i ^ 

within the above proposition 
facts. But a testator is ^ ^ 

insane from entertaining any opinions, 
unfounded or absurd : as, where he speaks ot ins 
kept mistress, who had died before him, as havniii 
been a person of “deep religious feeling. 
from a pretended belief in non-existing 
assumed for the purpose of deception . as, " 
the testator had, in October, 18B2, ac- 
a child by his second wife to be Ins^ child 
■vet in a codicil to his will, dated in the same 
year, ciisowned any daughter born of his second 
wife ; the court thinking that the testator never 


lunacy with lucid inter- their use, to be delivered 
sound mind, subject to have recovered their memoi 
s arising from accidental take nothing to his own use. 

'j. B., In re, I Myl. & Or. 1 Ridgw. 518. 

Every person w 

unsoundness of mind and of discretion, nrnverl 

ect. Marrod V. Harrad,' mind, until °oii<;va ry . pioveu 

SB • 2 AV. R. 612. ; and in order to come ^ 

a bond if it be attended practice formerly wp, on a petition 
b of trust, equity will not Chancellor, suggesting idiorey oi 
“for the weaknis of the particular pereou of a competent age 
ios-mentis, equity will not by affidavit of facts, to a writ t; 

rstanding or capacities ; no or escheater ot the county \ 

ible non compos, if compos was, to try by , 

Itzrou, 3 P. ISO. of the party, whether that sug.^ ^ ^ 

imbecility or idiotcy and or not; but now the practice is, to Uy 

acts of business observed matters under a speenu - - 

(«,«,»fyi«i,2Bob.Ecc.Bep. of lunatics under special 

appointment, and acts as commissioner, n ujg 

I " bJwren.the jurisdiction rf the 

e "considered a lunatic here, I Court of Chancery, and in ^to 

res ' J' 588 ; 2 Cox, 193. ; warrant from the crown usuaily mtiustta to 

® ’ jthe keeper of the great seal. Sherwood v. 

ietained as a lunatio- ' Sanderson, 19 Ves. 280 ; G. Coop. 108 ; 1.3 E. E. 

Tnl ''Inder the statute the crown commits the care 
■■ ..Aah y 'Antj jRte means a of lunatics to some great officer, not of necesbity 
ied.uM® tli^ pitfesionp of Ithe chanoeUor, The waTrant qonfeis pa juJJS- 
.VUxj. -tnt'iiafiif*.; rlietinu: hilt ouIy a powcr of administia-tion. 







LUNATIC — Lunatic so Found. 


Omnden v. Compfoii {Lord), 2 Yes, 72 ; 2 E. 11. 
181. 

The Jurisdiction the court exercises as to 
idiots a.nd lunatics is a particular one. 
jirld. ItJj- parfe, 2 Atk. 81 u. 

After the court of. wards was taken away, the 
jurisdiction over lunatics and idiots reverted 
hack to the Coui't of Chanceiy, to whom it 
originally belonged. Burfard t'orjm ration v. 
Lrnflinll. 2 Atk. of) 8. 

..Jurisdiction of magistrates over lunatics only 
extends to p<'>or and vagrant ones. Anon.^ 2 Atk. 


creditor of a lunatic does not deprive the lonls 
justices of their power to -dispose of the funds 
for the benefit of the lunatic, which were under 
their control when the charging orilers weie 
obtained. The charging* orders, though not dis- 
charged, cannot be acted upon until nfrer tlnj 
lunatic’s death or reco%’erv. Plendrrhdth, In r(\ 
02 L. J., Ch. 8 Oh. 882 : 2 K, t)25 : 

09 L. T. 825 ; 42 W: E. 224 ; 58 J. V. 104--.C. A.' 


Appointment of Hew Trustees— Order autho- 
rising Execution of Power on behalf of Lunatic 
by appointing two named Persons — Testing 
Order. J — 'Where a })erson entitled to a life 
interest umler a settlement of stock wlio lias 
the power to appoint new trustees of such settie- 
ment in the event of the death of any trustee, 
becomes of unsound mind, there is jurisdiijtioii 
on. the death of the trustees to make an oi’tler 
authorising another person to exercise sucii 
power on behalf of such person by appointing 
two named persons as new trustees and vesting 
in them when a[>pointcd the right to call for 
a transfer of the stock. Such order.s should in 
future be accompanied by a cert ideate of the 
master that the deed of appointment had been 
duly executed. The jurisdiction to make sindi 
an order is given by the Lunacy Aer.s, the power 
to appoint being a tiduciavy one. Jio tamer. In 
rti (8 De G. & J. (>58) and Skeufn Settlement. In 
re (12 Ch. D. 522), approved. Shortrldf/e, In re. 
U L. J., Ch. 191 ; [1895] 1 Ch. 278 ; 12 E. 81 ; 
71 L. T. 799 ; 43 W. K. 257 ; 138 J. P. 88— C. A. 


An order for payment made by the Master of 
the Eolls o:i the committee of a trustee become 
lunatic discliaiged, as such order ought to be 
made in the lunacy ; a party in such a character 
])cing res[>onsible otdy to the jurisdiction of the 
great seal. Ame.<,‘ v. Parhumon. 2 Ph. 888. 


Settled Laud— Lunatic Tenant for Life — Bill 
.in Parliament — Costs of Opposition — Payment 
out of Corpus.] — The lords justices .sitting in 
lunacy have jurisdiction to order the costs, 
charges and expenses incurred in relation to an 
unsuccessful opposition to a bill in parliament, 
affecting the estate of a lunatic tenant for life 
of settled land, to be paid out of the corjius of 
the property subiect to the settlement. Blulie, 
In re, 72, L. T. 280— C. A. 


Jurisdiction of Judges of Appeal Court to 
make Orders in Chancery Division.] — The letter 
of the Lo]‘d Ohancchor requesting the judges of 
the Court of Appeal sitting in lunacy to act as 
additional Judges of the Chancery Division is 
not limited to petitions under the Trustee Acts, 
but applies to ail ajipiications in lunacy which 
require also an exercise of the jurisdiction of the 
Chancerv Division. Platt. In re, 57 L. J., Ch. 
152 ; 80 Ch. D. 410 ; 57 L. T. 857 ; 86 W. E. 278 
— 0. A. 


Bankruptcy — Property of lunatic.] — The 
court in lunacy has no power to deal with funds 
which are under the control of the bankruptcy 
court. Fanikam, In re, 05 L. J., Oh. 456 : 
[1890] 1 Ch. 880 : 74 L. T. 214 ; 44 W, E. 405 ; 
3 Mansori, 128 ; OO J. P. 389— C. A. 


Power of Court to Bar where Tenant is 
Lunatic,] — The court, under its lunacy Jurisdic- 
tion, has power to bar the estate tail of a lunatic 
tenant in tail ; but it is the dut^’ of the court so 
to exercise it as not to affect the rights of the 
persons entitled in remainder to the estate. 
Where a iuna.tic was tenant in tail of an 
undivided share of an estate, and an action was 
brought for the partition of the estate, the court, 
under the 6th section of the Partition Act, 1868, 
.authorised the committee of the lunatic to 
3‘equest a sale and to Join in conveying the 
estate to the purchaser, but directed that the 
jiroceeds of the sale should be subject to the 
.same uses as the lni;tatic'.s estate was subject 
to before the sale. Pare.^, In re, Lilli nt^sf on v. 

12 Ch. D. 333 ; 41 L. T. 574 : 28 W. E. 
193— C. A. 





Found., 5b4 

] ^AVhere the next of kin of a lunatic 

-^tition ill lunacy ought to be 
th.e treasury, 
JBowrlie^ In 2' 

next ;of .Idn of .the;, 
t(:V serye ;tlie 
behairof the" crown before, 
returned. Earh h 1 Jur., 

utter of a person found an 
the attorney-general. 


Order of Eeference.]-— The yice-chancellor may 
direct the reference to the master, in the first 
instance, in the case of a lunatic trustee oi 
mortgagee. But the order upon the master s 
reiiort should be made by the Lord Chancellor. 
Allan., 5 Sim. B22 ; 3 L. J., Ch. 240. ^ ^ 

The vice-chancellor has no authority or 
reference under 1 Will. 4, c. 60, with respect to 
a lunatic trustee. SJwrrotls, In re, M uUis, 
^larte, 1 Myl. & Cr. 31. 

Committal for Contempt. ]-'Commitraent m 
the jurisdiction of lunacy for a contempt, by the 
publication of a pamphlet; ignorance ot the 
contents will not excuse the printer. Jones, E.e 
jmrte, 13 237. 

Petition-1 Will. 4, c. 65, s. 27.]-Petition 
under the 1 Will. 4, c. 65, s. 27, must be entitled 
in the lunacy as well as in the cause. L nett \ . 


served, not on the solicitor to 
but on the attorney-gonerai. 

Be G-. J. & S. 426. 

In a case where there arc no 
allec^ed lunatic, it is not- necessary 
attcnney-general on 
the inquisition is 
524. 

Petitions in the mi 
idiot must be served on 
Watson, Ex jiarfe, Jacob. 161. 

Hearing— -Bight' of Pre-audience.]— Petition 
in lunaev may be heard out of its t urn whexi it 
relates to the person of the lunatic, or to his. 
estate, if his estate be in danger. Otherwise it 
forms' no exception to the regular course ot 
proceedings. 1 Moll. IbO. 

AVhere two petitions in the same matter aic 
answered on the same day, that whicb is first 
ivi Pi-ititlnrl to nre-audicnce. Eroolman, 


Amendment.] — In lunacy, any order, wTiich 
the circumstances shewn by the evidence render 
expedient, may be made without an amendment 
of the petition. Stair, In re, 1 Coop. t. Cott. 
227. 

When Pending— Bestraining lunatic — Pro- 
tecting Property.] — Between the presentation 
of a iietition for an inquiry in the case ot an. 
alleged lunatic and the official finding, lie may 
be restrained by the court from leaving the. 
iurisdictiou, and his property may be protected 
from anv disposition or misuse by which the 
' purpose of the inquiry might be frustrated, but 
ihiis interference, being provisional and only 
I allowed as subservient to the investigation,, 
cannot co-exist with an order prohibiting the, 
prosecution of the latter. Lawler, In re, n alsk, 

Exvarte,lv.lIS¥Fi.rm. 

The court will protect the property of a 
supviosed lunatic, in the interval bet^yeen the 
presenting of a petition for a commission ot 
lunacy and the finding of the jury ; but it wall 
at the same time take care that ample means 
for resisting the commission be furnished to 
Those who act in the inquiry on the allegeyl 
lunatic’s behalf. Holmes, In re, 4 Buss. 186 


K' Commission. 

1. Petition for. 

0 Geo' 4, c. 41, ss. 39 ■43,3--Tlie Lord Ohan- 

celiox' cannoTt .act undei*''tlie:9 Geo. 4^ 
gife, 39' & 42, on'.peWbfi*' ’ Kiugm, In 9 ’L. J, 
(O,S0Cb,230.,.'yp,dy q- ^ . 


i" d;,,* 




2. Issue of. 

Wlien Directed — Prima facie Case of Insanity.] 
— On a petition for a commission of lunacy, Lord 
C-'liancellor requires ail the facts and evidence 
to be laid before him, and a case to be made 
amounting at least to a ])robabiiit\" of insanity. 
The mere issuing a commission may produce 
consequences highly detrimental, and it is not 
to issue without great circumspection, fjord 
Chancellor interposing to give directions per- 
sonally to physicians to visit the su],>posecl lunatic, 
and afterwards to consult with them apart, it 
being almost the only ease in which the judge 
is justified and bound to use private means of 
ol>taining information : the expenses to be borne 
by the fund if it comes into the possession of the 
crown, by the pej-son who is the subject of inquiry 
being found a lunatic, iL> 2^^'i’te, 1 Si oil. 

219 . 

Imbecility.] — -The jurisdiction of the 

chaneclior to grant a commission in the nature 
of a writ de lunatico inquirendo, is not eontiiied 
to cases of mere lunacy. ' The court will extend ' 
its protection where, througli imbecility of mind, 
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Medical Witnesses.] — "When the medical 
■witnesses for the alleged lunatic had. segn her 
alone, it was' held that they were not entitled 
to be present when the medical witnesses for 
the petitioner saw he.r. Ih, . 

Keeper of Private Asylum,]— A certificate 

of lunacy will not be received, if given by a 
plijsician wl'io keeps a private lunatic asyluin. 
Ano?L, Dr. 2SG ; 0 Ir. Kq. 11. 389. 

Issue directed to be tried before Judge of High 
Court.] — IVlien an issue is directed by an order 
in lunacy to try the ('|Uestion of the insanity of 
an allegeii lunatic before a judge of tlie High 
Court of Justice under the Lunacy llcgulation 
Act, 18()2, s. 4, it is not necessary to commence 
the pa.-oceediiigs by a writ of summons, the order 
for the issue being sufficient to give jurisdiction 
to the judge, Sfuitt, In, re, 54 L. J., Ch. 194 : 
27 Ch. D. 116 ; 32 "W. K. SOL 

Administration Action — Eeference to Chambers 
to Inquire into Sanity of Defendant.] — A testator 
left certain propert}^ to trustees for tlie benefit 
of the defendant, an infant, wlio from evidence 
appeared to be of w^eak intellect. The trustees 
filed a bill to carry the trusts of the will into 
execution, a.nd moved under the 16th section 
of the 15 A 16 Viet. c. 86, for a reference to 
chambers to inquire into the state of defendant’s 
mind, the object being to save expense of a com- 
mission of lunacy. The court, in exercising a 
discretion given by the 16th section of the act, 
refused the motion. Adami> v. Smyth. 22 L. J,, 
Ch.96S. 

Issue established by two Verdicts.] — Issue 
directed as to lunacy is established "by two 
verdicts, nolyland. E>c parte^ 11 \’'es. 10; 8 
IL R. 67. 

Sale of Stock pending Inquiry.] — Method by 
which an alleged lunatic residing abroad may 
obtain a sale of stock standing in his name 
pending an inquiry as to his sanity. Xaylor, 
In re, 1 N. K. 173-Al.J J. 


the jjarty is incapable of managing his own 
affairs. Jlonaffhm, In re, 3 JoAv:" Lat. 2,“8 : 

9 Ir. Eq, E. 25k 

The commission of lunacy is not eorffineil ro 
strict insaniHg but is applied to cases of imljecniiy 
of mind, to the extent of incapacity from any 
cause, as disease, age, or habitual intoxieatitoi. 
Bidgeway v. Banoin, 6 V'es. 65 ; 6 R. R. 227. 

Old Age,] — The commission c.f lumiey is 

applicable to incapacity from cause distinct fror-i 
lunacy, as old age ; but the return, if not in, the 
words of the commission, must have equivalent 
words, and in. such a case the jn-oper return is, 
that the party is of unsound mind, so that he is 
not sufficient for the government of himself, tke. 
Ogle, Ex ]}arte, 1.5 Ves. 112. 

One, through great age, being deprived of his 
memory, and become almost non compos tneuii.s. 
was admittoil to answer by his guardian, in 
regard the matter in question being small ; but 
had the value been considerable, the regular way 
wmuld have been to have taken out a eomuii.ssion 
of lunacy, and have got a committee .'issigiiedL 
by Lord Talbot. Anon., cited In Sheldon v. 

3 P. Wins. 11, n. 

Incapacity to manage Affiairs.] — To 

support a commission in nature of writ de 
lunatico inquirendo, it is sufficient that party 
is incajiable of managing his own affairs. (Oh- 
,wn V. Jeyen, 6 Ves. 273 ; .5 R, R. 29,5. 

Discretion— Benefit of Lunatic.]— Com- 
mission of lunacy the subject of disci'ction. 
regulated solely by the benefit of the lunatic, 
with reference to the care of his person ami 
property ; not of Ciuirse, therefore, upon the , 
more fact of lunacy. Tomlin non. Ex pnrte, 
Broadhnrnt, Ex pa He, 1 V. A R. ,57 : 12 11. .IL 
191. 

Protection of Person or Estate.] — In 

determii.iiug wdiether it is j,>roper that a com- 
mission of lunacy should issue, the court i-s 
governed solely by the consideration of wniat i.> 
iicces.saiy for the protection of the person and 
property of the party, and has no regani to the 
possible result of the commission upon the 
validity of his antecedent acts, or to the motives 
which have actuated the proceedings. J. li.. 

In re, 1 Myl. & Cr. 538. 

A commission of lunacy, refused where the 
lunatic did not require the protection of the 
comd either for himself or Ids pro|>erty ; the 
object of the petitioner being to obtain a main- 
tenance out of the estate. Clare, In re, 3 
Jo. k. Lat. 571. 

On Application of Stranger.] — Com- 
mission of lunacy in a proper case, grautetl upon 
the application of a stranger, and, without regaitl 
to his motive ; the lunatic being a natural child, 
and his mother opposing it. Ogle. Ex parte, 15 
Ves. 112. 

This court will, on the applicat.ion of a 
stranger, issue a commission of lunacy, where 
the particular circumstances of the case are such 
as to warrant its interference for the protection 
of the alleged lunatic's, person, or property. 

’ w., 

Ill-treatment, by the nearest relatives is aq,] 
ground/for.gmnfeng a, commission to strangers 
—and the -former be.: compelled • 
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OOTOsition. Smith,] 


• Service out of Jurisdiction, j— vv neie 

nil iiinuiiT ^Yas directed concerning the lunacy ot 

an alleged lunatic resident abroad, and whose 
presence was dispensed with, service ot the ordei^ 
to that eSect was directed to be made upon hei 
and upon her stepfather with whom she was 
livin", by registered letter. lia?iwcir7W, 

11 LrT. m ; 30 W. K. 759--C. A, 

Aliens. 1 — A commission of lunacy may 

■ • di^n. The domicile of the party 

huii. a commission of lunacy is applied 
material to the question of jurisdictioii, 
/ be material to the question ot 
* if, for instance, the party has come 
short time or for a particular purpose. 
tki In re ^ 1 Ph. 3v4r ; 13 

' ; 8 Jur. 157. 

found a lunatic in Jamaica, where 
■ comes to England, 
one of his committees ; a com- 
against him 


issue against an alien, 
against whom a ( ' ‘ 

for, is not i 

though it may^ 
discretion 
here -for a 
Bar hit his. 

L. J., Ch. 69 
A person 

his properly is situated, 
accompanied by 

mission of lunacy ought to issue 

’wl rfoii 1 feX inquiry as to his state of mind, for such leave on the ground of lui 

^X^ct^c^^W s^B doi ■ not taice away the power of siderations of that Idiul, though 
PAnrt to direct such an inquiry where special importance when the c|Liestioii 

it d^i^ahle. STeio.; t 

*iV it was ho.t required for any^ purpose of the the issuing of a commission ot lun. 
i>TOceedings in Ei^Iand, -^hd'.the' finding might or the 

ofPpot nther^ Dartles whoi'could not' efiectually prospectively give leave to any \ < 

fe'iSl to 1 oUbfcomSofbdng 

■y "'d--' ^ 


costs occasioned by their opposition. 

In re, 1 Buss. 348. 

Principle on which Commission Issued.]— - 
Lhion a petition presented for an inquiiy^ into 
the state of mind of an alleged lunatic, the well- 
beiim and happiness of the lunatic, as well as the 
security of his property, 

tion : and when these points areleftm obscunty 
the court will direct further inquiries before 
issuing a commission. Ilolhijn, In re^ I eta, 
B.e parte, 29 L. T. 305. 

Against whom — ITon-resident Owners.] — - 
Commission of lunacy against a person Avho was 
at Bt. Venant in France, ordered to be executed 
in Essex, where his mansion-house is. tumtheote^ 
Ex irnrte, Ambi. 109 ; 2 Yes. 401. ^ ^ 

Upon a petition for im'iUiry into the alleged 
lunaev of B., who was resident in Austiulia, but 
whose property ivas wholly ’ 

the com-t ordered an inquiry before aju^ in 
Middlesex, and gave permission to the p^itioneis 
to talvc' proper steps to bring him to England. 
Scett, In re, 22 XY, B. 748. 


Person Acquitted on',. Criminal Charge;: on . 

ground of Insanity. J— When a person been 
tried upon a criminal charge, and acquitted on 
Ito gromid of his insanity and thereupon 
confined in a lunatic asylum under d9> « 
Wn c. 94. the chancellor upon the application 

of a creditor, issued a commission ot lunacy, the 

party being entitleil to property ot the value of 
(iOOZ. Pearce, 1)1 ■'i J"!’- ha- 

Notice of .Issue.]-Where notice should be 
riven of the issuing a commission for an inquest. 
Ptex v. Daly, 1 Ves. Son. 2139. 

Form of Commission.] — The form of com- 
missions of idiotcy is now sottle.l as arising out 
of the form of the writs, and they camiot be 
altered or adopted to any particular the 

law only uiililts the judge to inquno as to ,he 
genus and species of insanity. PoclifoHs.Uy 

quod^iic'Vinooramissioii of lunacy, are not 
so material as to vender their omission tatal, ioi 

these words arc not descriptive ot unsounclness of 
mind, but expressive of the efiect, and they aie 
not to be found in all commissions ot soit. 

Commissions of idiotcy are now settled, and 
cannot be altered. IIj- 

Eemoval of Lunatic out of Jurisdiction.]— 
AXJiere a lunatic had been taken out of the 
j iurisdiction before the commission issued an 
order was made that she should be brought back 
to England. WijhelMm, In re, Turn. & K. o37. 
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Init in issnin^s^ the commission will <lirect that no 
proceedings be taken for tlie appointment of a 
conmiittee until further order. Wehh, In re, 
2 Ph. 10. 

Nearest Helations greferred.] — The nearest 
relations, though opposing a commission ot 
lunacy, shall have the carriage of it, if granted, 
unless some reason to the contrary. TomVnimn, 
Krjhirfe, 1 V. &; P). 57 ; 12K. li. 101. 

Brother preferred to Wife.] — In a competition 
between the bristlier and the wife of an alleged 
lunatic foi' the carriage of the commission, the 
Lord Ciianccllo!’ gave a prefemi ice to the brother, 
on tlio ground that, in the partieulaivcase, the 
wife had an interest in preventing the proof of 
the lunacy being carried back beyond a certain 
|>eriod. Wh'Ufjtlier, In re, P Mvl. & Or. 411 ; 
8L. J., Ch. 318: 8Jur. ()93. 

Maternal Axmt preferred to Alien Half- 
brother.] — Where a commission of lunacy issued 
against a lady, who was the daughter of a 
llussian nobleman by an English lady, and wdio 
had always resided in. England, the carriage of 
the commission was given to the maternal aunt 
of the lunatic in preference to her half-brother 
who was an alien, although, if the lunacy was 
not shewn to have begun before a particular 
time, the aunt would be benefited by a will 
made by the lunatic : but leave was given for 
the brother to attend the execution of the 
commission, and to produce and cross-examine 
witnesses. BariatUitilii 


several years, and not acted upon, is a eon::emr4., 
and will be dismissed with costs. 2 Atk! 


Order for Medical Examination.] — - 

master in lunacy has juri.sdictiun, muler s. 2t) i 
the Lunacy Act, 1891, to issue a wri: of ar.tael 
rnent to cziforce an order requii-ing the arten. lan^ 
of an alleged lunatic for medical examinatioii 
but in ordinary cases it is better to zi 

matter to the court. Jiaflie, In re. or B., In r 
(U L. J., Ch. 446 ; [1802 ■ 1 Ch. 459 : ikPL.T. 38 
40 W. E. 369— C. A. ^ 


— — Eeport — ^Eigbt of alleged Lunatic to see.] 
— The medical examijiatioii of an alleged iuimric. 
which the master has power to order under 
s. 26, sub-s. 2, of the Lunacy Act, ISOI, may be 
made by a medical }>i'aetitioner appointed to 
report to the court, or by one w1k> will see the 
alleged lunatic in the interest of the petitioner, 
and with a view to being calle<l as a witness by 
him at the inquisition. In the former case the- 
medical practitioner would have to make a report 
to the court: in the latter, he is not obliged to- 
make any written report at adl, and if he dtx's 
make one, and send it to the ]>ctitiouer's soiicitr)?, 
it is in the nature of a proof of the evidence that 
he is to give, and the alleged lunatic has no riglir 
to see it before the inquisition. Bathe, In n\ <ir 
B., In re. 61 L. J., CL. 487 ; [1892 ] 3 Ch. 194 t. 
67 L. T. 62— C. A. 


rft, 13 L. J., Ch. 69. Power of Conimissioners to sunmon^ 

Secretary of lunatics’ Mend Society 

ferredto Next of Kin.]-Tho caiTiufre of a ofm- rfT g' 

mission of lunacy given to the .seUctary of the ^*3®“ h ^ e.s. usd ; b K. fi. 

Lunatics’ Friend S(jcietv in preference to the 

Production of luuatic.]-\7he,-e the hushaiul 
1 Mao. & G. 20i) ; 1 Hall cV Iw. .M.1 a lunatic, the wife, tliongh an Irish peeress. 

Priority of Petition.] — Thepriority of petition emnmitted for not^})rodaciiig him. Henman a 
for a commission de lunatico inquirendo gives a Cano, 1 F, W ins. d.)l. 

priniAi facie right to the carriage of it when 

issued. Wood, In re, 1 De G. F. -k J. 142 ; 29 Prosecution of Inquiry.]— An alleged lunatic 
L. J., Oh. 54 : 6 Jur. (N.s.) 113 ; 1 L. T. 119 ; 8 is entitled of right to have an inquiry which has 
W. E. 70. ordered prosecuted at once, or to have the 

Where' two petitions are j.resontea for a com- for such inquiiy discliargod. Xai/lm-, Li re. 

mission of lunaov, and the only question between 1 N. R. 173— L.JJ. 

the partie.s is, which should have the oai-riage of _ Eegulatiou Act, 1862.1-Hect. 4 

the commission, those who first presented their n ^ 

petition will be entitled to it : and the fact that A f, M ’ M SA ■ fl ■ ■ .. , 

H is; 

Two petit ions fora commission of lunacy were 

pre,seiitod, one by the wife of a lunatic, the place at wMoh Commission should he exe- 
otherby a nephew jointly rvith his wife, who was cuted.]— The rule is not intioxibie that an inquiry 
the daughter of the lunatic by a formennarriogo. py ^ as to the state of mind of .ni) allcaei l 
The petition of the nephew and hi.s nnfe was lunatjc mi\»t take place near his place of vesi- 
the earlier in date : Held, that a wife is not qeiice, and there being reason to believe that a 
entitled to any preferouce over a^ child of the local feeling ns to the proceedings e.xistcd 

alleged litnatic, as to the conduct oi proceedings jjj tij'e neighbourhood where the alleged lunatic 
under a commission of lunacy, and that it not the inquiry was directe<.I to be held in. 

being shewn that there was any impropriety on London. , i* re, or X. Y. X., hi re, 18 

the part of -the nephew and daughter, or that the 26 ; 48 L. T. 97. 

petition of the wife was preferable, the eondnot ^ commission 'of' luiiaev ag.ainst a person who 
of the proceedings ought to be given to the ,yns at St. Tenant in Fmnce,' ordered to bo e.x'O- 
nephew and daughter as having presented the Qr^^tecl in Essex,, where his mansion-house is. 
earlier petition. 11. . \ AnibL 109 ; 2 Ves.' 4U1. 

, A comtuissibix of ^ lunacy is. properly directed 
, 4. Execution of, . ; ao the.-place \vhere' 'the, fiEeged lixiiatic has gencr- 

yrqeedure prior, to. Inquiry— Commission not- aily,;reaided>qhEMongh'!S.;great many witnesses,, 
toted upon J^Eunaej Commission kept back fbr to he^.gMuce<^]alia:Axamino4 ln.„.tho Inquir^q, 
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reside at another place, of which the lunatic is a 
native. fTej}ltsori^ Iti 2 Jiir. 200. 

Place at whicli Commission should he exe- 
.cuted.J— To avoid inconvenience and expense, 
a commission was directed to issue into Middie- 
sex. although ilie suppjosed lunatic was residing 
in Herts. ]ihfcr,s% I/i re, 2 MyL Cr. 38. 

Commission of lunacy, to ascertain when 
lunacv commciieed, directed to be executecl in 
the neighbourhood in which the lunatic, resided 
rnior to his lunacv. and as alleged by one part) , 
not in that to which he had been since conveyed ; 
although evidence was given of his inability to 
bear removal. SedfJo 1 &waiist. 4:. 

When lunatic is unlit to go before jury, and 
the whole of jury cannot go to lunatic, one or 
two go and examine, and report to the rest ms 
Ktate'and condition, 1 0,7. 

Commission of lunacy uniformly executed at 
the residence of the party ; for that purpop ns 
inansion-lionse, if none, his last place cT abode , 
no instance of exce].)tion where he was within 
the realm; convenience of witnesses, e^:c., no 
o'l’ound for exception. Balter, B.v jmrte, 11) 
Tes. 310 ; G. Cooper, 205. 


Application as to,]— A fair and reasonable 
apidicatlon as to the execution of a commission 
of lunacy is not discouraged, but otherwise it 
will be dismissed with costs. Ward, Bx jparte, 

<6 Yes, 579. 

Order for Inq.uiry before Judge of the High 
Oourt.]— YTien an issue is directed hj an order 
in innaev to try the question of the insanity or 
,an alleged lunatic before a judge of the High 
Court of Justice under the Lunacy Eegulation 
Act, 1862, s. 4. it is not necessary to commence 
the iiroccediugs by a wuit of summons, the order 
fur the issue being sufficient to give jurisdiction 
to the judge. Scott, Bi re, 54 L. J Ch. 194 ; 

- 27 Cli. D. 116 ; 51 L. T. 735 ; 32 Y. E. 801— 
O' A. 

An inquisition of lunacy is prima facie evi- 
-deiice of lunacy; but where the question of 
.sanity is raised in a cause, the parties dis[>uting 
the lunacy are ordinarily as of right entitled to 
.an issue. JSlliott v. Ttwe, 5 W. It. 482. 

Bight to Jury.] — I'he right of an alleged 
lunatic to demand a jury is confined to the 
■original inquiry. 'Mdjot, Bi re, 51 L. J., Ch. 

, 360^ ; 20 Ch. D. 269 : 45 L. T. 730 : 30 W . d. o8b 
— C. A. 

Compromise of Commission.] — The plaintiff ^ 
being confined in alimal ic asylum, mid an inquisi- 
tion under a commission of Innac}’ being' held 
upon her, and at tended by her connsei, before any 
verdict W’as given an agreement was signed by 
her counsel, and counsel attending for the pro- 
moters of the commission, that she should be 
released from confinement, that certain arrange- 
ments should be made as to property wdiich she 
■claimed, that the title-deeds relating thereto, 
wdiicli had been taken from her when she ivas 
confined, and now were in the hands of the pro- 

uioters, shoidd ' be- "given a in The 

hands of H., and that the commission should be 
superseded. Aecoixlingly the plaintiff was released, 
and the deeds handed over to H. The plaintiff 
then brought detinue against H. for the deeds ; 
an interpleader rule was obtained on the claim 
.of thepromotersj by which the proceedings were 


stayerl, and a feigned issue brought by the plam- 
tiif aouinst the promoters, to try whether she 
was cmtitleil to the deeds notwithstanding zha 
arran S'cment ; — Held, first, that on the trial or 
such Tssuc it was not necessary that tnc plaintiff 
should prove lier title to the deeds, the (luestion 
being only whether the agreement preventecl her 
ti‘oin insisting on her title. Caoimr/if/ji y. Bice, 
11 Q. P>. 112 ,*■ 1 7 L. J., Q. B, 105 : 12 Jiir. 331. 

H-eld. sec(m<lly, that it wxis rigidly left to the 
I iurv, on evidence of the state of the plaint iff s 
j miucl niid health at the time of the agreement 
being made, to say wlietber the consent of hci 
counsel was obtained Iw constraint, and w-ithiuit 
her free wrill, and tlie jiiry having so foun< l that 
the plaintiff was entitled to the verdict, and that; 
the legality of the restraint, assuming it to have 
been legal, and the consenti of counsel, fuiriislicd 
no conclusive proof that the agreement w'as not 
void by duress. Ilf. 

5. Supersedeas. 

Indulgence to Lunatic.] — In the case of 
infants, it is the habit of the court veiy much 
to disregard form in order better to protect their 
interests, and in some respects lunatics aie 
entitled to a similar privilege. This indulgence, 
how'e'veivis uot to be granted to the same extent 
to a lunatic applying for a supersedeas, for he 
cannot at the same time assert his soundness ot: 
mind and claim the benefit of any relaxation of 
practice conceded to those of unsound mind. 
Byce Sonilrc, Bi 1 Mac. & G, lib , 1 Hall A 
Tw. 285 ; 13 L. J., Ch. 335 ; 13 Jur. 857. 


Improper Applications.]— Semble, that for the 
purpose of discouraging imiiroper applications 
for a supersedeas, the Lord Chancellor vrili not 
adjudicate upon a case in favour of the petitioner, 
wdiere it clearly appears that impro])er means 
have been used in getting up the petition. lo. 

Although the great seal may withhold a com- 
mission, if not required for the protection of 
person or property, wffiere the circnmstances^ of 
the case create great diffic ulty in ascei taining 
wdiether there exists unsoundness of mind of a 
character to subject the party to the operation 
of a commission,* yet very difiereiit considera- 
tions w'ill regulate the discretion of the coint in 
decidine upon an application for superseding a 
commission wffiicli has once regularly issued. Ih. 

Existence of Beclared Illusion.]— Bemble, a , 
commission will not lie superseded wdien anv 
declared illusion continues to exist. Ih. 

Costs of Unsuccessful Application.]— A peti- 
tion for supersedeas having^ failed, the court, 
under the circumstances, refused to make any 
order as to costs, but directed tlie matter on this 
point to stand over, by wmy of affording a 
security against the repetition of the application 
excent on pro])er grounds. Ih. 

Where a petition for a supersedeas tvas pre- 
sented in the name of a lunatic and was dis- 
missed, the court refused to make any order as 
to costs, although it was apparent that the ped- 
tion originateffwith third parties, the court con- 
sidering that it had no power to make those 
parties pay the costs. Ih. 

Necessity for Presence in Court of lunatic*] 
— Bemble, a petition to supersede a commission 
of lunacy wfill not be entertained, unless the 
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hinatic lie either personally present in court, or | Nor docs a petition of the alle.qxid lunatic for 
at least in such a situation as that he may be , a supersedeas and the delivery up of liis paper-. 
]>ersonally examined by the Lord Chancellor, or and other property by the erunmittee 
some one under his authority. S. O., 1 ?h. 48G ; petitioners for the commission, entitle them lu 

1» T^. J., Oh. )13r> ; 8 Jur. 817. their costs as part of the terms on which siujli au 

. , , ^ ^ order should be made, even where tlh.^ conn Ini'-. 

Lunatic declared Sane by Foreign Court,]— by an order in the lunaev made before the 
Wliethcr, if a party who has been found lunatic verdict on the traverse, direbtod the costs to l.c 
escapes to a foreign country, and while resident taxed. J&, 

thercis|)ronou7icefUjy acmnipetent tribrinaltobe Aftk* a person has been found lunatic bv 
of sound mind, the Lord Chancellor ill give such inquisition, but before tiny committees had hedn 
credit to that decision as to entertain a petition 1 appointed or any report as to his projjerrv madte 
by the party to supersede the commission, witli- 1 he recovered his reason, and obtained an older 
out requiring him first to return to the jurisdic- 1 for a supersedeas Held, that tlie court had no 

tion forthcpurposcofbeingpersonallyexamined, ijurisdiction to make any order against him fur 
qinere. Ih. \ payment of certain expenses imjurred liy his 

■n 1 + - i father in relation to the lunacy: but that tlm 

Petition-In whose Name presented.]-! eti- 1 

tion to supevseile commission ot lunacy should be (n.s.) 8(i2 ; 7 tV. 1!. 

ni the (.]Uondam lunatic s name, btanley^ Air ; q.jj ’ ^ ' 

piirte, 2 A es. 2;j, , ‘Where a lunatic who had recovered, petititmed 

Becovery or Pressing Circumstances.]-— Com- 1 ^^ttpersedeas of the commission Held, that 
mission superseded on the groundof tbei’ecovery I f^^Gcm.irt could not order him to pay the expenses 
of the. party, or the existence of jiressing circum- ; with retcrence to it. Anon., -i .l.>c (?. k, 

stances. Loyan^ In m.l 3m\Wd. iJ. iOrf. 

After Terdict personal Intervie-w required.] — Irish Inquisition — Transcript of Eecord — 
The Lord Chancellor will not in general super- ; ^'^^fsdiction of English Court.] — Where an 
sede a commission of lunacy after verdict, with- order in lunacy has been mat ie in, Irelami by 
out seeing the lunatic. A commission cannot be the court having jurisdiction for that purpost?, 
superseded as to the person of the lunatic, and at transcript of the record has, under the 

the same time continued in force against the provisions of s. 2r> of the Lunacy Hegiila- 
parties accountable for the lunatic’s estate. But a tion Act, 1853, been transmitted to this country, 
lunatic who has recovered will be allow^ed, without English court must treat the order as a 
supei'seding the commission, to have the control of binding order, aiid has no jiirisiliction to enter- 
hisfortune, audio superintend the prosecution of tain an application either foi- the jiurpose of 
accounts auninst accountinsr parties, -without the setting aside the proceedings in Irelam.i, or for a, 
intervention of the committee. Go>Aon, In rc, supersedeas. Any such applicaHi.ai must be 
2 Fh. 242. ' to the court which originally made tlio 

I order. Talbot^ In ?r, 51 L. J,, Ch. 3G0 ; 20 

Sufficiency of Mental Becovery.] — To super- Ch. D. 269 ; 45 L. T. 730 ; 30 IV. K, 380— C. A. 
sede commission, it is not nccessa.ry that the 

mind siiould be resto.rcd to its original state : , w , . , , . 

competence to common ]nirposes, as to make wd, 11 

of personal estate, is sufficient. But the absence - Prnof^dnrP nrion 

of the disorder, especially if of a dangerous ‘ ^ : 

tendency, must be satisfactorily ],)roved by Liberty to attend Proceedings— Alleged Luna- 
evidence of persons having competent knowledge tic.] — Privilege of the party wdio is the subject 
of the wdiole subject, not only as to the present of commission of .lunacy, to be present at^he. 
state of the party, but with reference to all the execution. OyU, Ale ptnie, 15 Yes. 112. 

i"k tlir* Persons entitled ^ undej Settlement 

An application of a lunatic for a supersedeas of ; executed by alleged Lunatic.]— L pon an niider- 
the commission of lunacy, on the ground of his taking ta abide by any order the court niigiil 
recovery, will not at once be granted on evidence both as to tlm costs of the iieLtioiiers and 

of the lunatic no longer exhibiting imsoundness ^^ey might be increased by 

of mind, but wdll be ordered to stand over until attendance at the niquisuion, the cun t 

it can bo seen wdiat will be the effect of removing ^lUowed an application by peisons n 
the restraint imposed bv the existence of the a settlement executed ten jems badv l)> 

commission. MLlnior/. In re. 1 Be H. J, & S. unntic, tor leave to attend by 

84 ; 1 N. R. 187 ; 32 .L. J., 'Cii. 43G ; 9 Jur. counsd at the imiuisition the object ot the 
/V c- 0 00 . Q T 9i\i 17K commissioii being to ctirry the iunacy back over 

(2V.S.) JO , 8 L. 1. -04, 4i0. thirty-five years, Ilulanh, In re, 1 

Costs of superseded Commission.] — After the I)e CL K. & G. 715 ; 21 L. J., CIl 739 ; IGJur, o08. 
■finding of a jiirv upon a traverse of an inquisi- 

tion of iuuacv, that the alleged lunatic was of a Mortgagee.]— Where a mortgagee pro- 

sound mind,' the court acting in the jurisdiction sented a petition against the issuing of acorn- 
in lunacy has no authority, under the 6 Geo. 4, mission of lunacy, praying, in the alterriarive, 
c 53 or otherwise, to direct' payment out of the that if the commission issued, she might be at 
nroiierty of the alleged lunatic of any costs liberty to attend it, the court refused the prayer 
incurred wfith reference to the commission, of the petition, unless she , consented to be bound 
althougli the verdict upon the traverse does not by the result of ’.the inqmx*y.r, ^ Waft% In re, 1 Fh. 
negative the lunacy at the time of the original 512; '14 L. ' ■ < , > 

inquisition. Inredan, A> paiie, 1 Be G. M, k. -An -application by. a mortgagee of an alleged 





:c so Found. 

,CT after iiicmisitioii found, order for a dupli- 
comniissjoii, an<l the inquisition (which was 
vered) to be annexed to it. Lui/i, jyarte. 


m of a cmnnksion Fending I^quisition-^Iunatic 
111. Paj-iiviww, i>i j leaving Jurisdiction. j— between f ‘ 

tion of a petition for an inquiry m the cuhs of an 
1 Xged Imiatic and the official hndmg,.^e .may : 
under WUl.]— A pe restraiiiecl by the court from leaying the jurib- 
i diction, and his property may be proteoted tiom 
i any disposition or misuse by which the purpose of 
I thi inquiry might be frastrated, but this mter- 
I ference. being provisional and only allowed as 
1 subservient to the investigation, cannot co-e.vist 
with an order prohibiting the proseoution of the 
r .• latter. MarKh, paAe, Ladder, In re, Jx. &. 

Illegal- 8E 506. 

nate.]-A lunatic, who was illcgitim.ate a d 

inmaiTicsl, was re.siaont in Lancashire and par t Quashing. 

if her nropcrtv consisted ot copyholds held ot the • j i t* 

lachv of Lancaster Held, that the attorney- commissiou improperly executed.]— It a con - 
muml of the duchy of Lancaster was not ^ improperly exeonteiY the court will 

Entitled to attend the proceedings m the ’ o-rant a iiew' commission, as a melius iiiquirentlum 

the Queen s rights being sufficiently represented lunacy. BohrrU, jjartf, 

bv the Queen’s attorney-general, whodiad lea% e 

to attend. Kemhaiv, In rc, 21 Oh. D. 613; 48 jq^turn to a commission oi lunacy, that the 
L. T. 51 ; 31 W. B. 130^0. A. artv is so far debilitated in his mind as to be 

. , incapable of the general management of his 

Ifext of Km.l—The question as to whether quashed, and a new commission issuu I, 

or not next of kin shall have liberty to atteiul inquirendum not issuing ni lunacy, 

the nroceedings upon such an inquiry is a matt ei £.v parte, 12 Tes. 44.'). , . „ , 

of o-eneral practice, and is therefore left Under a commission of lunacy, the iury found 

discretion of the master. Lammrne, In re, 4b ,, lunatic, but that parti} 

L. T, 668 ; 30 W. B. 750. ^ . from paralysis, and partly from old age, his 

'where an inquiry was directed concerning so much impaired, 

the lunacy of an alleged limatic .resident a b^^^^ incomilctcnt to the management of 
and whose presence was dispensed with, sci uct conseqaently of unsound mind, and that he 
of the order to that effect was directed to be | of twoyearslastpi^^^^^^ 

made upon her and upon her stqitather, wit j inquisition was (quashed, and a new c^^ttimis- 
whom she was living, by registered letter, i /). ordered to issue. .IMnes, In re, 4 Kus, 

Inquiry when Lunacy commenced. j — llm ^ ^ , 

Lunacy Begulation Act, 1862, s. S, takes av aj liXisheliaviour of Commissioners. J— If the 

the poWer existing under the Lunacy Begnlatr^^^^^ commissioners, or the jury, iipon a commission 
Act 1853, s. 47, of directing an inquiry f ion inquiry misbehave themselves, their proceed- 
what time an alleged lunatic has been ot unsound chancellor. Roch^ 

mind Opinion expressed by Janies, L.6. ,111 ^ ij/v/ (Z(U y7). 1 Eidgw. 541. 

SottonucJ, I,i n- (L, ?v *o Ch 1> Ketmii4 connnissionof toaoy.that ^ 

from. L. J., Ch. 08^^ lunatic enjoying lucid intervals, that 

320 ; 53 L. T. 850 ; 31 W. E. 12 d-C. A. intervals he Is connietent to H le 

. TV + 1, T o-overnment of himself and Ins affairs, quashed, 
Inquiry to he prosecuted with Besp^ch.J & ^ commission issued. Athfaimi, Aa* 

An alleged lunatic is entitled of light to j Jacob. 333. ^ . . 

inquiry which has been ordered prosecuted at |/ ^ new commission in liinac} 

once, or to have the order for simh j ciuashing the return on a qiinvious conmiis- 

charged. Sect. 4 of the Lunacy Begulation Act, presenting a second petition to the 

1 8(52 (25 & 26 Viot. c. 86), s. i, i» prospective In ,r, 1 Jmv 4(59. 

only. , ?; into An iiiquisitiou in ‘ 


— Person interested - 

stranger in blood to a lunatic, who is mtorestc.l 
iraiW a will made by the lunatic 
mencement of the lunacy, will not be alloy ul to 
attend the proceedings iu the lunacy. 

In re, L. E. 8 Cli. 739 ; 29 L. T. 232 ; 21 . h. 
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lied Jane Eli za C.” Cra uford, In re, 1 llyl. & Cr. 


The party against whom a. eonmiissiou 
lunacy issued, on the diit’erenr appearaot'e ht 
made upon, a second inspection was allowed lo 
traverse the inquisition. Jtohrrt,\\ 71: pnrte. 
3Atk. 7. 

A man found idiot or lunatic may ti'ave!‘-e the 
finding; bat a finding of sanity Is pevemptory 
ill the first instance. Jliune v. Biu'ton, I ItiiU'W, 


The Lord Cbancello]* refused to allov 
who liad been fomid a lunatic undf.'r h 
sitions to traverse the second. Jui.rn 
parte, 3 Atk. 18L 


Leave to Traverse a Matter of Eight.] — The 
Lord (Jliancellor has no discretion as to the 
granting of a. wiit of traverse, but only a right 
to use due care and caution in ascertaining that 
it is the vn."!! of the liniatic that it should issue, 
or that the party a[)plyirig, when a stranger, has 
an interest in the (question, and if he is satisfied 
in this respect the right to traverse the inquisi- 
tion is of course, but the exercise of that right is 
subject to the coiitroi of the court ; as wdiere 
upon an examination of the lunatic it is apparent 
lie is in a raving madness, in such case the court 
would not ])ennlt the tivi verse to issue, as it 


Alienee.] — Eight of alienee of junatic 
erse. Shericood v. HamlennuL lU ^’os. 


Eersoa who has entered into Contract.] 

— Person having entered uinler a cunrnut with 
a lunatic, perniitteil to traverse. 01jancell-.>r ivc.s 
inclined to quash the inquisition, tlie coirnnissicui 
not having been executed near tin; place of 
abode, and an order that the lunatic slioultl iiave 
due notice having been disobeved. JlalL J7r 


Heir.] — Not mdy the lunatic but his 
;o is boinid upon tin?, traverse of the inqni- 
lioherts, In re, 3 Atk. 308. 


Stranger.] — Qinere, if a stranger can 

ti'aversc an inquisition in lunacy. Ward, He 
parte, G 670. 

Pending Traverse — Appointment of Committees 
and Execution of Grant Stayed.’ — ’\^diere the 
court considered it expe<lie]jt in thebirciiinstances 
of the case that, pemling a traverse, the system 
of jicrsonal care of the supposed lunatic should 
not be disturbed, and that slie should coiuinue 
to receive her iucoma, the appoinrinciit of corri- 
mittces and the execution of the grant: were not. 
staved on that account; but tlie order for the 


finding a person lunatic is a right by liuv, 
though the Lord Chancellor is not dissatisfied 
with the Tcturn u])on the evidence. The order 
was suspended for the purpose of taking tlie 
traverse. W rag g, Jur parte, ,5 Yes. 450. 

Traverse of a' venlict of unsound inind. under 
a commission, beii-ig the right of the party, can- 
not bo refused, and prevents the Crown taking 
the custody, and consequently allowing the costs 
■of the proceedings, however meritorious ; , but 
tlicy were given out of a fund of the lunatic’s in 
•court, in a, cause ; OJi die principle on which tlie 
court protects persons in a state of incapaejty. 
Though adult, a;nd not objects of a commission, 
■assigning guardians, Ac. Sherwood t. Sanderson, 
10 Yes. 280 ; G. Cooper, 108 ; 13 E. K. 193. 

entitled to Traverse — Lunatic.] — 


roo. 


Appearance.] — case the co'mmis.siou is 

opposed or traversed, the person must a]ipear 
coram regc conciiio, which means in cjiancery. 
Soutlieote, Ex Ambl. 109 j 2 Yes. Sen, 


Personi... . .. 

Leave to traverse an inquisition of lunacy if 
applied for by the })arty himself, ^wdio has been 

found a lunatic, is matter of right. Bridge, ^ -.x ^ t. • - 

In re. Or. A Eli. 338 ; 10 L. J., Oh. 404 ; 6 Jm\ Gross Petitions— Eight to begin. J—, 

.^ 30 ^ ' ■ the hearing of a petition aiuL counter-petition 

But, scmblc, the allowance of a sum of money lunacy, the' one praying the confinnation of t 
oiu of ’the estate of the party so found iiumtic commissioners . i*eport, ' and the ^ other sinq 
t<.wa.rds {lefraving the expense of the traverse- opposing, it, the counsel for the first petition 
is subiect to the" Lord Chancellor’s discretion, entitled to begin. BariathmU,In re,! .?h. 4:. 

Ih >' >-'» . . K3'L^X,,Cln,3aa ;; . , 
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4. Debts and Liabilities of Lunatic. 

Execution— Restraining Sale.]— Every person 
who iiiternreddles in the matter of a lunatic 
is intended to be interested for his advantage. 
Therefore, where a solicitor who had acted in 
some of the proceedings under a commission of 
lunacy, afterwards acted as attorney for a creditor 
of the lunatic, and issued an execution, and took 
his household furniture, Lord Chancellor had 
jitrisdictioii to restrain the sale ; the committee 
entering into security for the value of the goods, 
to be paid by instalments out of the saving of 
the income. JJull^ hi 2 Moll. 145. 


JMU, In re, 2 Moll. 14,5. . ■ enough will still be left for his maintei 

Adey, 2n re, I Coo]}, t, Qott. 22i), 

Debts under £10.] — Money for the discharge The Lord Chancellor will not aul credil 
of the debts of a lunatic under lOL.will not be a lunatic in obtaining payment of their 
directed to bo paid to the solicitor, but to the if such a pi'oceeding will place the lima 
committee of the lunatic .. -In re, 1 his family in a state of want. Jla'dton, . 
I-L 1%. 254. ' ' - ■ t 574. , , ^ ; ‘ 

Lien of Solicitors.l'^-^WboreOthe'doj^inittees.df Cb-s^rging Order — .Eund in 'Court*— -Judi 
,a Innatic hail been aiithorised^^:^^' bburrtd 'Debt]— A charging order obtained by a 


LUNATIC — Lunatic so Found. 
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xi oarty cannot be heard against the confirma- raise money by mortgage of Ins esiate, but were 
kcM^tionytorhomaster’s report, Mr., In clauned a lion np. 


re.. 3 Mac. & G. 210 ; 20 L. J., Ch. 618. 

On a petition to confirm the report in lunacy 


UlcllllJCOi Oi V, 

accounts w’-ere disputed, the court ordered that 
the mortgaeee should be at liberty to ])ay to the 


On a petition to connrm tne report m ....... - , 

and a cws petition in the nature of exceptions committees a suthcient sum to dibcnmgc the Imn 
anu mobs pciitiuix px fUr. fitUwleeds. w tliout nremdice to their 


to it, the counsel for the cross petition is to 
begin. Tote n,2iend. In re, 1 Ph.. 804 ; 16 L. J., 
Ch. 266. 

Appointment of Interim Committee.]— A 

lady wdio had been found lunatic obtained leave 
to traverse, and no committee was appointed. 
Fler husband, who ha-d petitioned for the inqui- 
sition, having, before the trial of the traverse, 
become incapable of attending to business, the 
court appointed interim committees of the lady s 
person, with liberty to take such proceedings as 
to the traverse as they should think lit. Arm- 
strong, 1)1 re, 2 Do G, &: J. 128. 

Private Examination, Object of.] — The 

pirivate examination for the purpose of a traverse 
of a verdict of lunacy under a commission, is 
merely to ascertain the wish of tlui party to 
exercise the right to traverse. Sherwood v. 
Sanderson, 19 Yes. 284 ; G. Cooper, 108 ; 13 R. R. 
193, 

Place of Trial.]— Traverse of inquisition 

of lunacy directed under circumstances, to be 
tided in a different country from that in wdiich 
the subject of the inquiry had been found a 
lunatic. JShigent, In re, 2 Moll. 517. 

Return of Traverse— Commission Superseded — 
Costs of Commission.] — Upon the return of the. 
traverse to the inquisition of lunacy, finding 
that the party wns a lunatic at the time of her 
marriage and at the time of taking the inquisition, 
but at that time (the verdict) was not a.lunatic, , 
the commission W'as superseded, but the Lord 
Chancellor doubted the propriety of such a ' 
double issue. No costs to the party taking out 
a commission of lunacy wi.tich is traversed with 
success, how'cvcr meritorious the case ; the ; 
property never coming to the Crown, there is 
no fund. Feme, Er. ijurte, 5 Ves, 832. 


on the title deeds, without prejudice to their 
rio-ht to have the accounts investigated. Dudes, 
In re, 12 L. J., Ch. 456 ; 7 Jur. 589. 

Restraining Action.] — -Order made to restrain 
an action brought by an auctioneer against the 
solicitor in a lunacy for tlie amount of his bilk 
for appraising and selling propeiiy belonging to 
the lunatic, such sale having been made under 
the authority of the court, and the auctioneer 
having acted on the instructions of the solicitor, 
and wdth the sanction of tire master before 
whom he had at first carried in his (.•laim : and 
a reference waas directed for ■ the purpose of 
ascertaining w'liat w'ould be a. proper sum to be 
allowed him on that account. 11 ea rer, In re, 

2 Myl. & Cr. 441. 

Petition by Medical Man for Payment of 
Balance due for Maintenance.] — xi medical 
gentleman, in whose care a lunatic had been 
placed, presented a petition during her life for, 
payment out of her estate of the balance claimed 
to be due to him for her maintenance Held, 
that an order for that purpose could not be made 
on his application ; but the committee appearing, 
and asking for an inquiry w'bat wns due to the 
petitioner, such inquiry w'as directed. TotvnsJieud, 
In re, 2 De G. J. ck S. 519. 

Rights of Creditors— Insolvent Estate.]— In 
managing the estates of lunatics the court will 
have regard to the maintenance and comfort of 
the liumtic in preference to the claims of his 
creditors, although the estate be insolvent, Plnli,. 
In re. 52 L. J.. Ch. 674 ; 23 Oh. D. 577 ; 49 L. T. 
41S;'81 Yk R. 728— C.A. 

The master in. lunacy made a certificate 
finding that the pro}>erty of a lunatic produced 
an income of 163Z., and that bis debts amounted 
to 7,000k, including 250k for his past maintenance 
in an asylum, and "374k for the past maintenance 
of his wfife and children expended by the com- 
mittee ; — Held, on a summons taken out under 
Ord, XLY. of the Lunacy Orders, 1883, on which 
some of the ordinary creditors appeared and 
claimed payment of their debts, tliat the expenses 
of past maintenance of the lunatic, his wife and ; 
children must be paid in full, that capital pro- 
ducing 110k a year should be set aside for the 
lunatic’s future maintenance, and that the residue 
should be divided among the ordinary creditors- 
pro rata, wdio w^ere to have a charge on tlie : 
reserved capital, with liberty to apply on the 
lunatic’s death. Ih. 

■ Ho order for satisfaction of a liability of a 
lunatic, until information fui’nished shewing that 
enough wdll still be left for his maintenance. 
Adey, hi re, 1 Coop, t. Cott. 225. 

The Lord Chaneeilor will not aid creditors of 
a lunatic in obtaining payment of their debts, 
if such a proceeding will place the lunatic or- 
his' family in, a state of want. Ila'dton, hi re, 
I, Jur. 574. ‘ ‘ ^ 
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meiit creditor under 1 & '2 Viet, c. 110. s. 14. and 
8 <S: 4 Viet. c. S2. s. 1, upon stock in court in 
which Ids debtor is interested, has the same 
eiiect as if the debtor had powej' to charge, and 
had agreed to ciiaige, the stock ; the' order 
afcects the beneiicial in tei’est of the debtor in the 
lo'operty, and liis capacity to charge ceases to bo 
material wl'ieii judgment lias been })roperly 
obtained tpeniust 1dm. Learedeij, In n\ <10 Tj. X, 
Ch. 3,45 ; [lS‘)i] 2 Ch. 1 ; 04 L. T. 260 mOi) W. IX 


lunacy. The heir-at-law and next of kin rf the 
lunatic had notice and was }»reseu{ at the pro- 
ceedings under the refei*ence. Before A. B 
receh-ed payment of the sum of 413/. oi” 
any part of it, the lunatic died intestate, and it 
having been ascertained that his personal 
had been exhausted, A. E. instituted a creohtors* 
suit against the heir-at-law for jatymein; of liis. 
debt out of the real estate of the lunar ic; 
— Ideld, that the heir-at-law was bound by the 
proceeding.s in lunacy, and that xV B. had e>^rab- 
lished a sufficient priiiia facie case to eiititle 
him to a reference to the master to inf]uire and 
ti.nd whether any debt was duo to him from the 
estate of the lunatic. U’entworth v, Tuhh, 12 
L. J., Ch. 61 ; 6 Jur. 1)80. Affij-minc’, S. I 
Y. & C. 0. C. 171 ; 5dur. 1150. 


Charging orders obtained by judgment credi- 
tors of a lunatic upuu a sum of stock in court to 
the credit of tiic .inattci* of the lunatic ; — liehi. 
to bo valid and eifectivc, and that the court in 
lunac,y would ordei- ija^nnent to tlie judgment 
creditiU's out of the stock. Ih. 


Form of Order.] — Plaintiff, having Committee of Lunatic’s Business— Personal 

tXtainecl judgment against a defeialaiit, a lunatic'! liability,]— A committee appointed by tlie 
applied for a charging order for the amount of court to carry on the business of a limailc can- 
his debt iiptm. a sum of consols standing in the not be made personally liable on contracH 
name of tlie postmaster-general to the credit of entered into in course of trading, unless it can 
the lunatic. Tlie judge in chambers made an be shewn that the goods wei’e supplied on, hi,<. 
or<ler, charging with the payment of the debt so cretlit. He is, tiierefore, in a different posirlon 
much of the defendants interest in the fund as regards personal liability to that of a ituuiager 
‘ms the lords justices sitting in lunacy ma,y and receiver appointed by the court. beimAiu 
deem a])plicable to the payment of the said fact, merely a bailiif or trustee of the bitsiness. In 
judgment debt ” : — Held, that there wais no the event of tlie assets of the business not being 
jurisdiction to make a charging order leaving for a time available to pay the creditors, the 
the amount to be charged to the discretion of committee cannot be compelled to ] 3 ay them 
the lords justices, and that the order must be out of his own pocket, repaying himself at a 
varied by inserting the amount of the fund later tiriie from the funds of the" business wlieii 
charged. Horne v. Poiuita'ni, 58 L. J.. Q. ,B. 413 ; the assets come to hand. Imacii v. ChhierfL T1 
23 Q. B. D. 264 : 61 L, T. 510 : 38 W. K. 240 ; L. T. 320. 

54 J. P. 37. 

Payment out of Estate by way of Bounty— of Next of Kin. 

Moral Obligation — Promissory Note.] — The Stop Order.— Order In the nature of a srop- 
payee of a ]>romissoi.’y note given without con- order g.ranted on the ap})iieation of the assignee 
sideration is not, even in the admin i.stratlori of a of the sole next of kin of a liinaiic. Moore, In 
solvent estate, in the same position as the payee re^ 1 Mac. k U. 103. 

of a voluntary bond, so as to be entitled to claim Order in the nature of a sto]) order granted on 
against the estate after creditors for value. A the application of the assignees of the interest of 
lunatic, while sane, had given a promissory note the sole next of kin of a lunatic, but <1ispcnsing' 
for 50,000/. payable in instalments of 5,000/. with notice to the assignees of atty applications in 
each, in discharge of what he considered was a the matter except those rc.specting payments to 
moral obligation, and had paid three of such the next of kin. Pf/jott, In re, 3 Mac. k G. 268. 
instalments. Upon a claim made against his The court will not mnke an oi’der in rho 

estate, which was a very large one, afLr he had nature of a stoji order on the estate of a lunatic 

been found lunatic, by the holder of the note for in favour of an assignee, of the next of kin, 
tiic sum of 35,000/., being the amount of the WilhiuM, In re, 14 L. .k, Ch. 328 ; L. U. liV 
unpaid instalments thereon, to which claim the Oh. 73.; 23 \X. H. 51. 

next of kin consented: — Held, that although, as An aj^plication by one of the next of kin of 

the gift was voluntary, the payee of the note was a lunatic, and the mortgafgee of his }u*G>um](- 

not entitled to claim as accreditor against the tive share of the lunatic’s estate, for an order 
lunatic’s estate, tlie court in the exercise of its directing the paymaster-general not to transfer 
disci’ction xvonid order the payment to bo made the mortgagor’s presumptive share of oenain 
thereout, by way of bounty and as in discharge fimds in court to anyone claiming under hiin 
of a debt *of honour on the part of the lunatic, without notice to the mortgagee, was refused, 
which, under the circumstances, it ought to Ih. 
recognise bleld, tluvt the application should 

have been by the committee, amt that he Lunatic, Effect of. 

must be joined as a co-pctitioner. PawHon v. ^ 

Xeurton (3 Sm. k G. 186), Zioi/d v. (Jlmme (2 Lunacy Jurisdiction terminated on Death.]— 
Giif. 441), Arthur v. OlarJistm (35 Beav. 458), The jurisdiction in lunacy terminates with the 
and Biaihards, In re (36 Oh. D. 541), criticised, life of the pe,rson found a lunatic, and no order 
Wliitaher, In re, L. X, Oli. 487; 42 Ch. D. can be niade afterwards, except orders incidental, 
119 : 61 L. T. 102 : 37 W. E. 0'73 — 0. A. to the authority do make the receiver account 
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Ldvevse olaimauts to tlie real estate of the lunatic, the X 

athough there is jm-isdiction to restrain theahe master to iie the 
iomiuittee of the estate from taking advantage jxii'tr, Jacu]>, obJ , »o K. it. 1. 1. 

if his position to assert ^IvCTse Beath of Lunatic after Order Pronounced.] 

Its 

~ «1*-' >* 1'- „,, „,a„ A«ar nic .ta.ii. 

nnrisdk-tion in cliaiiceiT for that purpose, upon hccomes lunatic, b} an oulci !" / , {• 

s'Ssiz;:,fm^i>io. ta n.‘...,h ta«'L;nsn, ■" ”'sf I.;;;.!; 

praying to carry the order into cifect I’cfnsed, 

Appointment of Eeeeiver pending Liti- i thc'coint's jurisdicticui being at an end. id/////,v- 

gation.]— Tiie court will not grant a receiver of (Ahr/), I?i n\ '2 In E(p R. lOib 
real estate pending litigation between adverse 

claimants where the claims are merely legal, Claim of Committee— ITotice—Applica- 

notwithstanding the possession at the time of p-arcliase-money.J —After the death of a 

tiling the bill is vacant. Carroiv v. Fdrvior, 37 lunatic, the claim of the committee does not 
L. J., Oh. 5(59 ; L. 10 3 Ch. 719 ; 18 L. T. 806 ; constitute a specilic charge upon the estate, nor 
16 W. K. 454, 922- is the purchaser from the heir of the lunatic’s 

real estates bound to see to the appHcation of 

Heir -Order for Possession.] — On the the purchase-money in satisfaction of the corn- 

application of the heir after the death of the mittee’s claim, of which he has liad n^^^ 
lunatic, the coui-t will order the committee to v. 2b L. J., Ch. 4< : + Jur. iU66 , 

give up the possession, and not put the heir to 7 W. ih 21. 

his ejectment, supposing his title as heir ad- ^ -n * -u 

TOittod. mtxgerM. Li n-, 2 Soh. & Lef. -tsy ; Claim of Executor to all Booumeats be- 

1 Ij] (isc ( T 1 longing to Lunatic’s Estate — Discovery — Affi- 

' a’ lunatic \va,s so found by the court to be davit— Exhibit.] — The committee of a lunatic 
seised in fee of certain real estate, and certain jointly interested with the lunatic m certain piTj- 
Tiersons were found to be his heirs. On his perty luider a will, being desirous ot having the 
<leath intestate -.—Held, that the committee of trusts of the will adininistcretl, obtained leave to 
the person who had been put by the. court into add the lunatic as a co-plaintiff in the action on 
possession of certain parts of the real estate affidavit evidence with certain ^ exhibits, which, 
must deliver possession thereof to the heirs so according to the iiresent priictice, are not bled 
found, but without prejudice to any question with the affidavit but retained by the deponent, 
■of title, and could not retain possession as an The lunatic died, and her executor, disapproving 
adverse ela.inianfc : — Held, that the court could of the action, and <lesiring to impeach the pro- 
liot onler the committee of the person and estate ecedings of the committee, demanded all the 
to deliver possession of other part of the estate documents in the possession of the cornmitree, 
which the committee of the person had taken including the exhibits to the above-mentioned 
Tjossessioii of claiming adversely to the heirs, and affidavit ami her draft and copy accounts. Ihe 
that the conirnlttees were nc)t accountable in committee refused to produce them : — Held (1), 
liinacn’' for rents accrued since tlie death of the that the cxliibits being dcsciihed in the a.fhdasii 
lunatic- Held, also, that the court could not, as “ hereto annexed,’’ were part of the evidence, 
under its general jurisdiction, order a solicitor to and that the committee V'as bound to protluce 
account for rents so accrued and received by him them ; (2 ) that as to the draft and copy ac- 

as solicitor for the committee of the e.state. counts, they could not be demanded until tlie 

JJiitlcr I}b re L E 1 Ch. 607. committee had obtained her final discharge. 

' ■ ’ IHneheliife. In re, 64 L. J., Ch, 7i3 ; [1895] 1 

^ ^ ^ A IT > r .1 Ch. 117 r 12 li. 33 ; 71 L. T. 532 ; 43 W. E. 82 

Payment off of Mortgage.]— Lord Chan- ^ ’ 

cellor may make an order in lunatic’s affairs after 

the death of the lunatic ; mortgage on his estate personal Estate — Payment into Court by Corn- 

paid off, and the mortgage term ordered to be on Him of Petition for Payment 

assigned to attend the inheritance, ami not in ■ death of the lunatic, the 

trust tern the next of km. Grmdone, Ex parte, of his estate had duly passed his 

Ambl. H)6. accounts, jiaid the balance certified to be due 

■ ■ from him into court, and iiad his security dis- 

Contract of Sale entered into by Lunatic.] charged under the 44ih of the new orders in 

— The court will not carry into-' effect, after a lunacy, it was held that a petition for pay- 
lunaric’s decease, a, sale of his estate previoiisiy ment out of court of the lunatic’s estate to the 
made by private contract' there having been only executors of the lunatic must nevertheless be 
an order to seE by'- public auction. loft. In re, served upon the committee. Wylde, In re, 5 
'8Jur. 206w, 7 Xle G, M. & H. 25 ; 23 L. J-, Oh. 464 ; 18 Jur. 
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attorney’s bill, upon a retainer over-reached by 
the lunacy, and no report of debts, if the petition 
is presented in the life of the lunatic; but the 
delh' must be established at law, M'Dirurjul^ 
E,r p{irtf\ 12 Ves. BS4. 


personal representative, and directed the 
tion to stand over, with liberty to apply as 
costs when the funds in court came to* be de 
with. Fop'ham, In re. U L. T. b2;5 : 2h \\h 
403. 


Ascertainment of H^Text of Ein— Motion 

by Committee.] — A motion by the committee 
after the death of a lunatic for a reference to 
ascertain his next of hin, in order that money in 
his hands might be distributed, refused. Such 
refere]H‘e only ma<le on bill against the eom- 
inittee for an account of the lunatic’s property. 
(rllhert^ Ilv parte. 1 Ball A B. 21)7. 


petition to Lord Chan(;eiior, in iiinaey. Semble, 
an account may, under circumstances. i)e (d>Taine<l 
by bill in chancery, (jroA-rraor v. J[Jra,e. 2 
Knapp, 82. 

Death before Appointment of Committee — 
Costs of Inquisition.] — A p(»rson was found to 
be a lunatic by incjih.sition, but died before a 
committee of her estate had been appt>iiired. 

I On an apqjlication under tlie Lunacy licgulation 
Act the court in.ade a declaration that the custs- 
of the iiKpiisition had been properly incuiTvii. 
and ought to be paid out of the dtai'eased 
lunatic’s estate in the due course ot adminbtra- 
tioD. Jlearcff. In re, 4S L. J.. Ch. 101) : 10 
Ch. D. 57)2 ; 4U L. T. Hi ; 27 ’INh iL 3C»0~~-C, A. 
And see Popliam. In re, 44 L. T. 323 : 20 SV. iL 
403. 


Claim for Money expended— Statute of 

Limitations.] — A petition in lunacy, after the 
<lea,th of the lunatic, by his committee, and a 
refei’cnce to the master thej’con, followed bv'' a 
re])ort. lindiiig that a sum of money liad been 
expended by the eoumiittcc in the maintenance 
of the lunatic, is not a proceeding which will 
take the claim of the committee out of the 
Statute of Limitations, 21 Jac. 1, c, IG, as against 
the hcii-at-law of the lunatic, who was not a 
party to the applicatkui. WiJM/ewn y. Wilkin- 
‘l) Hare, 204. 


Control of Court over Committee.] — The con- 
trol of the court over the committee of a lunatic 
is not detei'mined by the death of the lunatic. 
Fitzgerald, In re, 2 8ch, A Lcf. 430. 


Funeral Expenses of Lunatic.] — A luiuuic 
died without leaving ready money rrt pay the 
expenses of his funeral, aiul of whose persr.ii or 
of whose estate there was no committee. Idie 
heir-at-law, who was one nf the next of kin, 
petitioned that a snliiciont sum belonging to the 
lunatic should ha paid out of court h>r .such 
})urpose ; but the court directed the jfCrsons 
with whom the lunatic ha<l rcside<i to pro<.!C'ed 
witli the funeral, and ordered the pctitir«n jo 
stand over. Toii'n,Hend. In rr. 21 L. J., Ch. 747, 
xV petition for this purpose is necessary ; a 
warrant fiHjm the lunatic ollice is not sullicieut. 
Ih. 


Petition by Committee— Irregularity.] — Peti- 
tion presented on ’oehalf of the committee, after 
the lunatic’s death, which did not contain a 
statement of that fact, dismissccl for irregularity. 
JiFusroe. In re, 2 Dr. A War. oOl. 


Master’s Keport.] — Wlierc there is a reference 
to a master in the case of lunacy, lie shall make 
his report although the lunatic be dead. Arm- 
drong, E,v gj arte. 3 Bro. C. C. 238. 

Where a person foinid to be a lunatic has died 
after the reference to ascertain tlie nature and 
amciunt of his property, but before the master’s 
report had been made u]), the Lord Chancellor 
has jurisdiction to direct that the reference 
be proceeded witli iiotwitlislanding the death 
of the lunatic. Singleton. In re. 8 Ir. Ch. K. 
263. 

A j'e])ort made by the master after the death 
of a lunatic cannot be acted on,, but the costs 
incurred after the death may be ordererl to ■ be 
taxed. 117/ //, In re. 3 De CL F. A J. 177) ; 36 
L. J., Ob. 817) ; 5 L. T. 7>10 ; 9 W. K. 563. • 


of the executri.x, ordered a fund in court lieloiig- 
ing- to the lunatic’s estate to be transferred to 
trustees to be approved by the coinii.HssioneiV 
and to be held by them upon the trusts of the 
will, although such will was made after tfebe 
time from which the testator jiad be.en found 
by iiif^uisition to have been of unsound mind. 
Garden. In re, 13 L. J., Gh. 439. 

Death— Allegation of.]— I'hc court will nevei 
act on the allegation of the <lecease of a lunatic, 
without proof of that fact by aaidavit.. Fermor, 
E^v gmrie, 1 W. R. 43. 

Proceedings in Lunacy— Pnvilege.]--J..B., it: 
lunatic, was tenant in tail in possession oi: an 
estate of which C. B., bis committee, wars tenaut 
in tail- in ‘xeniainder. An action having been 
brought after flm death .of J. B. without Issue 
mid without barring’ the’ entail, against U. B. to 
enforce au'agreeineTit^niadeju limacy in respect 
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into which it was asserted that Hew pommittee — Fund in Court 

ttered in her private capacity’ as ment of Dividends. J — 1 he divicreiuls aiisiiig 
lat of committee, a summons for from a sum of stock in court to tlie cieciit or 
documents was issued against her, H. D. R.. a lunatic, es: parte tlie ineti opolitan 
>he might be ordered to produce, lioard, which rcpreseiitetl tnc ]..)UiC-.iase-inoue\ 
documents, conusel’s briefs npoii, of land belonging to the lunatic taken b} the. 
aand writers. notes of, the proceed- board under the Lands Clauses Act. iSvo, were 
•,y Held, ' that these documents ordered to be paid to the joint committees or 
Yileged, and must be produced, the estate of the lunatic. Upon the death crl: 
! Tiinfi V. Brown,, 42 L. T. 501 : 28 one of the joint committees the survivor was 
’ ' ' * ’ ‘ appointed sole committee ; but the master 

declined to order the dividends to be paid to 
him, and a petition intituled in lunacy and in 
(h Committee. chancery division was presented for that 

, ^ ^ ^ „ purijosc ;-~Helh that the dividends ought to be 

1. Appointment of. transferred to the lunacy and paid to the com- 

—All idiot is iiresumed in law , to and that upon tlic appointnieut of a iiew 

' of eTCf attaining a competent committee Ihe ovder appointing him ougat to 
lerstaiidiiig to soveni either himself ‘lii'cct payment to him ot the clivuleiuls, ami 
r 4 Co T^f) * 2 that the metropolitan board need not be served 

; 26 ?^ F K B 532 A 'jAU ^vith the a,,pliiatioii, and that the board ought 

I mav graiit the custody of the 

n,.! Af* fUA AofQ+A riiiviTirr tlui 0/ L. J., Cit. 4o.) ; oi Ch. L). a,).) ; aS L. i. /b.> 


Wishes of Lunatic Consulted.] — In the 

appointment of the committee of the person of 
a lunatic, the court will attend as far as possible 
to the wishes and inclinations of the lunatic. 
Leacoclie, In re, LI. tk (4. 498. 


night of Husband to he appointed.] — 

Where a married woman is found lunatic the 
husband is not entitled to be appointed com- 
mittee of her person, either solely or jointly, if 
the court is of opinion tliat it will not be for the 
benelitof the lunatic. Bar if. In re, 61 L. J., Ch. 
578 ; [1892] 8 Ch. 88 ; 67 L. T. 180 ; 41 W. K. 


Non-residents.] — Persons whose places 

of residence admit of their frequently visiting 
the lunatic, and inspecting the management of 
his concerns, to be preferred as committees. 
Fermor, IB jMnie, Jacob, 405. 


' «~Uiitil a committee of limatic's j)crson be first PropertySituate Abroad— Security.] 

apiiointed, the- court will not pay out any sum, —Where a lunatic Avas a widow and interested in 
.even for the • present maintenance of lunatic’s property of (xmsiderablo value situate in Russia, 

wife and children. B In re, I Ir. Eq. R. oourt appointed her eldest son, who resided 

181. . ' . ‘ ' * - in Russia, and her daughter, wlio I’esided in 

^ England, joint committees of her estate, and 

Payment to surviving Committee ordered accepted as security the bond of die committees 

without fresh Eeferenee.]— Where one -of two and of thehAnothers^and sLste^ Hopper, In re, 
^ - committees of a luDatic’s' estate'. had died, and 
• the property \vas' very sihalljdLe- court, without 

, a fresh reference ■ to the 'mbter,' ■ 6rde.ved^ the Relations,]— In the appointment of com- 

, income to be paid to ^the siiiTjy|ng-, com^^ mittee of a lunatic, relations, unless some specific 

preferred to strangers.' The wife 
'Mhd’d'-; Pp ¥• J., Ch, 748„ , ^ , japppibted committee of the person, not alone, 

... 


liif 





’Lunatic bo Found. 

He, preferred to the lioininee oC a j>ai1 
ill the personal ey tilt e fiJj couuiMt tee. 
ted re,. 2 Ph. 532 ; IT L, 276. 
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hut ioiutlv with a relation. Le lie 
18 Ves. 222. 

E,eluctanc(i with wliicli a strangei 
conii'iiittec oli a lunatic wtio h' 

-7/i rc. 1 (joop. t. (iott. 225, 

The i>Ki i-nle that next of kin of a 
is entitled to his estate upoiMiis 
not he ap}>oiiited coiiiinlttce of lus ^ ^ 

now jaTnered, to. (hrhn/ne, Ke parte, i \ es. o.il. 

Xo ohjeetion that the eonnnittec of the kiniitic s 
pe’son is the next of kin to iinnitic. aiul wul 
eoiiie. in fur a. share by the Statute of Distnbn- 
than, it being for the interest of the next of km 

to prolong tlie lunatic's life, whereby his personal 

<*stare Vv'ili be increased. Jsetde ,s 2 P. A' ms. j ovuioin 


■ _ [Natural Banghter of Bastard Iiiiiatic. 
A bastard tenant foi* life of real estm.o-- ire 
found lunatic leave was given to ms uati 
daughter, who had resicleel with uini up to 
time of his conlinenient, to carry in imopo 
for a committee of the estate as well as ch 

a check upon tiic remaindernnm. II' 

7«m2Ph. 116. 

Master of Court.] — The practice 

ap}:>ointing a master of the court coniinitit 
the estates of lunatics is object ionabie. toi 
can have no direct knowledge, and tlie put 
of the othce is to acquire direct knowledge, 
interfere actively in the managcaneiit, war 
pavments, and get^ei‘ol.Iy guard the sate ese' 
no of Ahe jurisdiction. Whenever a peismj^ 
iiectcd witii the family can bo iraind cii:, 
and willing to give seenriry, and iniaerlak 
,,, 1 he ought lo be appointed corn milt ee oi^ 
] estate, and not a mastei*. hi re. 1 


Heir aud Hext of Kia. 

next of Ivin of a pei'son foui 
entitled of i-ight lo propose 
master for the charge of commit 
ani’’ other must obi:a.!n an orde. 
to do so, and his petition, wdvlc. 
must state the objections to tin 
kin. and set out particularly tl 
lie grounds his claim to be }) 
U re, 1 Moll. IBU. 


3. Remuneration of. 


.tic is situated in Ireland, and (general Practice— Salary not allowed. It is 
of the record of the imiiiisition v.ractiee. either in England orJivliUKi, 

itted to the chancery ot the i.;alary to the committee ot the 

view to the appointment ot a, lunatic. Thcreibre. where A,, who 

^ estate by the Lord Chancellor heir-at-law of the lunatic, uad been 

’iihim, In. re, 2 Myl. &; Cr. SU ; committee of his estates, which were 

lJur. 653 . , .... Ymu'- extensive and appeareiltcFaavebcm^ 

ics lands be in Ireland, vet it ^ procured an order m tiie tourt of 

ident at an asylum m England Ireland, for a reference^ t(» the 

:>t Irelaml cannot appoint a jnastcr to inquire and report whtciher it %\m.ud 

person. IJ , hi re, Ir. It. 1 beneilt of. the lunatic that' he gA.I 

■ , ' . should be aiipointed joint-comnuttee of the 
n ]>avmcnt of lunatics main- lunatic ; and if so. wlietner any 

.'ried woman (couimittae of the increase should be made to the <allow- 

separate receipt, her solicitor maintenance, with a view to the better 

it the money should be ^ duly estate ; and the master made a 

rdr, In re, 12 Mac. vk G, 13-L report approving of A. being {appointed a joint- 

committee of the person with C., alreaiA a 
of Limatie—Grant to Person, committee of the person of the lunatic, ami on 
Ldminlstrators and Assigns.] — ^hc increase of 600^. a year to the allmvance o 
an idiot cannot be granted^to a x,5u07. allowed fbr the maintemmcc o-i t c 
ors. administrators and assigns. ]^unatic, the said A. having imaertaken -i 
rzier, 1 A'eni. 9 ; 2 Shower P, 0., management and superintendence ot the estatcy 
ro. ’ of iht lunatfe, aml.tbr that purple 'to reside 

‘ ' ■ .. near' .to’ mid- estates Held, _ that the - 

Estate— Motter of infant teuaut- .lUreoting siioh' refer^oo, awl 



3. Security by. 

Heir-at-iaw required to give Security on 
Appointment.] — Even the eldest son and heir-at- 
law of a limatic will not be appointed one of the 
committees of his estate without giving security, 
tinless the master reports that no person can 
be found to act as committee who will give 
security. FrmtK In re^ 2 liuss. 450 ; 26 E. E. 
148 . , 


- Enforcement of Bond.] — Where it is 

desired to enforce against the committee of the 
estate of a deceased lunatic and Iiis sureties the 
usual bond required of the coinniittee of the 
estate, the proper course is to petition the court 
tliat the bond may bo deposited b}" tire master 
in lunacy with the queen’s remem bi’ancei’ ; 
this court will not transfer the bond to the 
'administrators of the estate of the deceased 
lunatic. 7MI, In re, 1 De G. J. & B. 487 ; Z 
L,,T,.,J02j II W. K 296 1 N. E. 250. 


Appointment without Security.] — The court 
may, if it see fit, appoint a committee ■ of a 
lunatic’s, estate without requmng the. usual 
security. Bnrronglti^^ In re, 2 Dr, ■& War. 207 : 
1 Con. &'L. 309. 


, Beduotion of Security,]— The EoM of the 
committee delivered up md' less'.secunty taken. 
iXartMmA, ^mie, 2 Tes. 673. ^ ‘ ■ 
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committee of the estate in that character. 
Im neulHirowfli (^FarV), In or, LI. & G. 503. 

Obsei'vations as to paying for the management 
of a lunatic’s estate and the impropriety of 
a])] jointing his devisee committee. The decision 
of the prfvv comicil reversing the orders of the 
Lord Chancellor (Eep. Id. & G. 503) observed j 
on. ;8. r., Beat. 039. 

Where a lunatic’s property consisted simply 
of })ublic stock and moneys due in respect of 
half-])ay, an allowance to the committee for 
receiving it w’as refused. Powell v. Bonner^ 9 
L. J., Oil. 139. 

Salary allowed — Circumstances peculiar.] — 
A salary allo-wcd to the committee of the estate 
of a lunatic under peculiar circumstances. 
Fennor, Fx paHe^ Jacob, 402. 

Expenses in visiting Lunatic.] — The com- 
mittee of a lunatic ought to be resident within 
the jurisdiction of the court, and therefore an 
allowance made him for expenses in visiting the 
lunatic discontinued on his going, to live in Scot- 
land. 6 ^?yZ, Ah' rife, Jacob, 94. 

Care and Trouble.] — No allowance to com- 
mittee of lunatic’s estate for care and trouble. 
A'uon., 10 Yes. 103. 8. P., Annesleg, In or, 

Ambl. 78. 

The committee of the estate of a lunatic is 
not. entitled to any remuneration for his trouble. 
Where any allowance at all is made to him it is 
not for his sake but for the benefit of the estate, 
as where rents cannot be effectually collected by 
the committee without assistance. Wal7ieo‘, 
In or, 2 Ph. 630. 

Out of Pocket Expenses — Interest.]— Alloiv- 
niicc, not exceeding 5 per cent, on receipts, to 
committee of lunatic’s estate for expenses out of 
])Ocket in colloctiug rents. WeBhrolr, In re, 
2Ph. 631. 

Employment of Agent at Salary.]— Order made 
without a reference to the master, that the com- 
mittee of a lunatic should be at liberty to employ 
a partieidar person for inspecting the lunatic’s 
property at a fixed salary, to be paid out of the 
rents. Forioir/tooi, In or, 2 Euss, 567. 


Securities belonging to a lunatic’s estale 
ordered to be deposited witli the master for tlic 
purpose of reduciug the amount of the com- 
mittee’s recognizances. FafjJo , In or, 2 Ph. 
201 . 

Change of Securities. ] — Becurities changed on 
giving greater : but tins not encouraged, as if 
lunatic recovei's he may have no I’cmcdy on ^a 
concealment of ].)art of estate. Pereoo’u, Er 
paote, 2 Yes. Ben. 674. 

Authority to act before Security perfected.] 
— ^Yhere the income of a lunatic consisted of 
rents payable weekly, tiie committee was allowed 
to receive them before perfecting his securities, 
he undertaking to perfect them within a given 
time. Il,nlfeo\ In ou\ 22 L, J., Oh. 178 ; 20 L. T. 
266 ; 1 W. E. 27. 

Property situate abroad — Appointment of 
Committee out of Jurisdiction.] — AVhere a lunatic 
tvas a w'idow and interested in property of con- 
sidcrable value situate in Eussia, the court 
appointed her eldest son, who resided in Eussia, 
and her daughter, who resided in England, joint 
committees of her estate, and accepted as 
security the bond of the committees and of their 
brothei’S and sisters. Hopper, In or, 66 L. J., 
Ch. ,569 ; 77 L. T. 1.54— C. A. 

Surety — Heir-at-law.] — The hoir-at-law of a 
lunatic, who with one other person was the next 
of kin of the lunatic, was appointed committee 
of the person. Another jjarty being proi>osed, 
was ai>proved of by the master in lunacy as. 
committee of the estate. Tlie cornruittco of the 
person prmposed himself as one surety for the 
committee of the estate. The attoimey-general 
was willing to accept the socurity, but declined, 
to do so without the sanction of the court. An 
order was ma<lc that, upon the allowance to the 
lunatic being paid direct to the committee of 
the person, instead of passing intermediately 
through the hands of the committee of the 
estate, the committee of the person bo accepted 
as one of the sureties for the committee of the 
estate ; the general rule, however, to remain . 
unaltered, dlonotf, Er pao‘te, Bnoioot, In or, 21 
L. J., Ch, 221. 

Extent of Liability.] — Tlie sureties of a 

committee of a lunatic are liable to pay not oiily 
any balance found due fro.m him, but also tlie 
costs and expenses incurrod in consequence of ; 
his neglecting to obey the orders of the court for 
t.he payment of such balance, and that, although 
they may not be informed till afterwards of tlie 
default oil the ])art of the committee. Loclieot, 
loi.or, 14 L. J., Oh. 164. 



Bankruptcy.] — The eonmiittee oi; 

the person of a lunatic not removed in conse- 
quence of his bankruptcy. Ih. 

Bankruptcy of the committee of the person of 
a lunatic is a sufficient cause for removing him 
on account of the fund for niaintcijance ; but 
the custody of the person will not be changed, 
if the master finds it propc]* with I’egard to the 
comfort of the lunatic that it should continue. 
2Hhlm(iu^ J3 a‘ j) a Hr. H Yes. 2. 


Committee of Estate — Discharge — Residence 
at a Distance.] — The cireuinstaiicc that a com- 
mittee of a lunatic’s estate 3-osides at a distance 
from the property is not a ground per se for dis- 
charging such committee, although it may raise 
a case for inquiry before the master, as to the 
propriety of his being discharged. Brow/)^ In n\ 
1 Mac. & G. 201 ; I Hall & 'Tw. 3T8 ; H) L. J., 
Ch. 9<-;. 


Irregular Proceedings — Sanction of 

Master.] — Where committees of a lunatic’s estate 
had cx[^eiuled large sums in draining ami other 
improvements, and had contracted M'itli a rail- 
way company for sale of a part of the estate, 
and done other acts whicli were not within the 
soothe of their authority, but had 'as to all of 
tlicm acted under the sanction of the master in 
I'ujjacvf : — Held, on a petition by the heir-at-law 
of the lunatic, that altmmgh the proceedmgs 
we.]'e irregular they formed, no ground- , for 
dismissing the committees from their office. 


ex parte application. Jure, a/ H. d. 

Gh; m i 'm ‘Ch; H; m ^ 39 l. t.. nj— 0. A. 


• ■ — " Termination o:n,Death.']---'A,c'iisfody.of 
lunatic’s estate granted to baron and feme (the' 
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Y'hore it has been found that a displaced 
committee is indebted to his lunatic’s estate, and 
})i‘Oceediiigs upon the Ir^nd by him and his 
sureries have been ordered, and the lunatic dies 
befoi-e tliey 'a.i'e taken, the court will order a 
deliv'-vy of the bond by the master in lunacy to 
'die queen’s remembrancer, wiio is the proper 
person to enforce it, and not to the lunatic’s 
legal personal represontative. Jb. 

Porm of Older enabling an atlmiuistrator of a 
deceased lunatic’s estate to enforce against a 
defaulting committee of the estate and his 
sureties the bond to the Crown, entered into by 
them on his appointment. 


4. Termination of Office. 

Committee of Person — Removal,] — Committee 
of lunatic refusing to answer, new committee 
appointed on application to Great Seal. Lloyd 
Y, . Dick. TdO. 

On a petition to remove the committee of the 
})erson, the coui't not being pj’cvented by the 
form of the petition fi’om granting relief aecord- 
ing to the nature of the case, directed an inquiry 
whether the comfort of the lunatic was suffi- 
cienil}^ provided for, regard being had to the 
sum allowed. Proctor IJx parte, 1 Swanst. .531. 
S. Erelyn. Bjc imrte, T. A"ac. 1821). 

A petition was presented for removal of com- 
mittee. The petition was so drawn as to be in a 
great measure uiiintelligible, yet chancellor 
exercised his jurisdiction and inquired intotiuth 
of affidavits. Ib. 


I feme being next of kin) tletermiues on lier 
I death. Lyne^ Ex parte. Gas. t. Talb. 142. 


e. Receiver. 

Appointment.] — Committee of the person and. 
estate of lunatic appointed, witb restrictinu n«.rc 
to receive any part of the estate. Receiver 
appointed of the estate. B'dUnylnrr.st. Ex partt^ 
Ambl. 104. 

Solicitor under Commission.] — Sulicitor 

under a commission of lunacy not to be ap{ » tin re. I 
receiver of the estate of the liinaric. Pinekr. 

Ex -parte. 2 Mer. 4.52. 

Objection to Person appointed,] — The 

person udiom th,e master lias appi'overi for rhe 
office of receiver of lunatic’s estate to 

be rejected, bo shewn incompetent, not merely 
another person move eligible. lianyor {Lord% 

J/r 7*^?, 2 Moll, .518. 

Report ap])roYing of a person as teiupomry 
committee of the pei-son of a sent 

back to be reviewed on the application ot sisti!r 
and some of the next of kin of liinalic, no dis- 
quailtication in tlie ] person a])prore<.l <*£ being 
shewn. Ib. 519. 

Committee.] — A reference under special 

circumstances directed to inquire whether ir. 
would be beneticial that rhe comniirtee of the 
lunatic’s estate should, he ap}>ointe<l receiver. 
Lanyhmn. In re ^ 1 Jur. 28L 

Inability to procure Committee.] — 

.Receiver of a lunatic’s estate eppninted, wiii*n 
no one would act as committee. BffdcHjte, Ex 
parte. 1 J. AV. (>o9. 

IVliere no <.>iie could be ])roeured to act as 
committee of lunatic, a receiver was appointed 
with a salary, bur to be considered and give 
seciiritv as committee. Warren. Ex parte. 10 
Vcs. 022. 

Property not exceeding £1,000 — 25 & 26 

Viet. c. 86,] — Under 25 *S: 20 Viet. c. StJ. the 
Lord Gh.'.iuce)lor has jiower to appoijir }.)ersoiis 
to recover and receive funds of a with- 

out inquisition, and in a summary manner, in 
the altcniarive either of his income being under 
5UZ., or his jiroperty iK>t exceeding ui 

value, Barrey v, Trencdiard. 34 Beav. 240. 

The court cannot entertain an olqeetiou that 
an order was made by the lords just. lees in 
limaey in the absence of proper parties. J. b. 

The lords jnstiees made ' an order under 
25 (Sc 26 Viet. c. 86, which appointed twn |>erst>j.is 
to receive from the trustees,, and a] i ply for his 
benefit, the property of a prisoner acquitted on 
the ground of his. lunacy. The court: decreetl 
execution of the order. Ib. 

^ — Interim Receiver — Appoiutmeat Ex parte. , 
— Pending Application for Inquisition.] — In. a 
proper case the court will, pending an a|.)piica- 
tkm'for ‘an inquisition, appoiut an interini ^ , 
receiver' of the estate of the supposed lunatic. 

If* the casio is •iirueiit will do so unou an 
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Orant to Person, his Executors, Administrators 
and Assigns. ]---Tlie eustocly of an idiot cannot (jonifort of lunatic.]— The court will, Vvithoiit 
be granted to a man, his executors, admimstra- to ir tor thali purpose, wimre the 

tors and assigns. Jloyers v. Plirazter, 1 v ern. J lunatic has been increased, direci' the 

2 Shower, r, C. 171 ; 2 Ch. Ca. 70. master in lunacy to inquire 'Nvliether. "’"V 

T n -T/ldifionnl oxncnditure. auT incrca^^e oi comiort 

Mode of oTjtaining Grant.] —Mode oi pro- ^ \b)opiwuTCcl forthelimatic. JfdJiiiix/i. I/i. iv, 
coecliiig bv the committee to obtain posscssimi ot cat. oh,;. 

the person of a lunatic who before inquisition considered in exclusion of 

found Iwd been conunitted to custody pvesumiiiivc right of his next of kin. etc. 

1 & li Viet. c. 27. Fh,n„!„n<, In ,-c. 2 Jo. i: Lai. „£ support by nct^pf the 

313. Chancellor, even for creditors, il 

nrrlf^r for Deiiverv— Habeas Corpus.]— Order irlr 2 Yes. Sen. 2.*). 

that a ner^on ao-aiLt ^Yholn a commission of iTie T.onl Chancellor ^Yd] not. even lor crcui a . s, 

Im'noT was established should be delivered up make an order in liniaey the efteet o. u Inch in s : 
to TComuiittel : habeas corpus not necessary, be to Vut the hmatic in a state oi absoliue pant. 

Cm inner. Ex furte. 12 Yes. 44i>. '"Cl ordeCpon petition' in hmacy for painient 

Criminal Lunatic.]— Where a lunatic had been of tlie lunatic s debt s out of the funds, nor with, u 
trie.1 foi' murder and ao.inittcd on account of Ins the roach of the creditors ; except for his accommo- 
Iraiacv, but ordered by the judgo to be detamed, aation. and it clearly appears that ho wid nave 

the Lord Chancellor declined ordering him to be ^ .sufficient maintenance. IJMi^Tni<j>u 


Maintenance and Allowances. 

1. Principles Begulating*. • 


; I, . be granted to a man, ms cxeeutois, auiimubLia- ^ppp(.,^mion to it tor that, purpose.^ 

. tors and assigns. Tioyem w P/irazier, 1\ em- - > estate of a luuatic has been increasec 

';■? 3 Shower, I’. C. 171 ; 2 Ch. Ca. 70. master in lunacy to inquire wliot' 

. ■ . .1 .-i -Vi. • 1 r.,.,vw-ev-,a ;fr-iT*n «qTixr TTir'reiipe 


Lin: t tv — - 

3’eniOYed out of gaol to a proper receptacle lOi iq Yes. 1^2 ; h Iv, L. .:/2. t t i a. 

lunatics, the proper application being to the lunatic is ncYcr to be Jooked upon as 

kins' in council. JlUh Ex inirte. G-. Cooper, iiTccoverable. The lunatios comfort to^ be 

regarded, and not the benefit^ ot^ his adminis- 
AYhen a lunatic, Ydio had been so found after triitors or next of kin. Eov)ne.r >s C(m‘, 1 V. \\ ms. 

he bad been cominittcil to prison for a breach of the 265. , , , . 

neace upon being so found, had .been transferred, liberal application of the property oi a lunatic 
'bv virtue of the vnirrant of the lord-lieutenant, to be made to secure everycoinfort his srtua- 

to a lunatic asylum pursuant to 1 & 2 Abet. c. 27, tion Y'ill admit. JJalier, Ex ? 

and the period of his imprisoiiineiit had expired : CL Cooper, 205. 

—Held, that the Lord Chancellor had jurisdiction lAinatic is to have every comfort Ins situation 
to order the lunatic to be placed in such asylum fortune will admit of, without any regard lO 
as the committee, with the approbation of a expectants. ( 3 (nnEy, Ex partp.l 'Pdh. 
master, should appoint. M'J^ermott, In ro, 2 .. ^ 

Con. ck'L. 298 ; 8 Dr. & AYar. 480. i^ot limited to Income, j — Marntenaiice of 

Where a person has been tried upon a priiniual pinatic is not limited, like infant's, to amount ot. 

charge, and acquitteil on the ground of his insanity, pieome. Pert^^r. In re. 8 Moll. 94. 

and wiis thereupon conlincd in a lunatic asylum 

under the provisions of 89 A 40 Geo. 8, c. 94, the Income Tax not deducted.] — The allowance 
chancellor, upon the application of a creditor, maintenance of a lunatic previoiisdy 

issued a commission of lunacy, the party being Oii-ected to be paid, o,ulered to be conrtnued by 
entitleil to property of the value of 600/. In accountant-general without any deduction in 
such case, the chancellor has no jurisdiction to ^-espect of income tax. JJehcnnwd, In re, b 
interfere in any way except by a commission, 721. 
and lia,s no power over the pei'son of the indi- 

vuliial. ChnE, Ex parte, Pearce, In re, 8 Jur. 82. Amount of Allowance, j— The kiiig's grant ot 

a lunatic's estr.te witlioiit account is void ; but 
Besidence of Lunatic.]— AYherc a person has ^.p^ pp^o. pord Chancellor may allow such a 
been declared a lunatic on petition, the Lord maintenance to a lunatic as amounts to 

Chancellor .will not, in the absence of special tpc yearly value of the lunatic's estate. Ehchlon 
circumstances, send him to reside out of Ireland. Aland. 8 L. AVnis. .110. 

The natui'C of the Lord Chancellor's jurisdiction 

in lunaev explained. i/mA, m 29 L. R., Ir. increase of Allowance.] — Crider eirciun- 
274— L. C. . stances, the court will increase the allowance to]' 

.Leave given, for a lunatic, under particular maintenance which wull answer the allowance 
4-.-. Tne-ULi n't Ss»'«Af Ifti'krl hiw COlU- 7 /^ Tu '>‘ir> .\mV4 78. 


ciicumstances, to reside in Scotland, his^ com- foi- trouble. An node y, In re, AmhL 48. 
mittee, who rcsi<led in England, undertaking to 

bring him wdthin: the jurisdiction wdicnevcu' it Hear Belations.]— The court, on a proper 

should be required, re, 1 Price, 461. being made, will grant an increased mam- 

Security for the return of a lunatic permitted tenance to the lunatic in order that the same 
"to go out" of tlie jurisdiction must be of a kind applied for the sup}>ort of the near 

ayailablc in the courts of this, country. Efair, j-eiations of the lunaiie. Creaylt, In re, i 
/fty?^!,-lCqop,t;Gdtt.227. 'to,-' '';/:- , ' Dr. A AYaL 328. 

Access toXuna.tie.]— Acces's-tb.;a'luTiat& by.a ’ 'xuegitimate OMldren of Deceased Brother.] 

person entitled' upon. .the'. death, of The hmatic, (^onrt will not increase the allow^ance ot a 

dn default of appointoent by hm> to see whether tPe grouml of there being illegitimate 

In a 'State to exercise tho po^^er refused, qPh^P'cix of a deceased brother ot the liniatio^ 

-! . ,4 a .whd«e suimort the hmatic wmild probably 


" ..t, !., M .li 





r’ . 




:597 


LUNATIC — Firund 


5118 


Have eoiitributed if not in a state of incapacity. 
(7t‘oi'<\ In V'C, .lt'5 Ij. J., Ch. 2{)2. 


Allowance — Eatlxer. ] — A fund in court to 
\viiich a lunatic was eiditlcd. paid to tlie fatlier 
in I'aii't disci large of moneys expended in the 
lunatic's niaintcnance. Laic, In 30 L. J., CH. 
r>12 ; 7 Jur. (X.S.) 410. 


— — "Wife.] — Interest ordered to be paid to wife, 
luisliand belnu in a state of imbecility of mind. 
Mini Y. Lrferre, 4 ?»ro. C. C. 100. 


his eldest son to purchase an tn-iare. refused. 

Master to see what was fit to be :dH'n,ved i‘or 
maintenance of Uinatic's son. Fucfcc v. Man 
1 Verii. 2()?>. . 


Daughter for Outfit.] — The allowance 

made ont of a lunatic's estate for dm mainreu- 
ance of himself ami his daugliter.', was incre;mcd 
ill consideration of tlie intendeil marriage of tine 
of the daughters, and a [aution of ftiadn increased 
i allowance was appr('}n-iated. to the joint estahlish- 


Tlie trustees under a vrill, in which a life 
.annuity of G,<)007. a year, and other considerable 
lieneiits, were given, to a person who at the 
death of the testator was confined in a lunatic 
.asylum, filed a bill for the directions of the court 
iirexecuting the trusts rtf the will relative to tlie 
lunatic. The wife of a lunatic pve.sente<l a 
petition, praying an allowance out of tlic income 


ment of her ami her luisband. and was tli reeled^ 
TO be setrie<i to her sepamte : am! a sum of 
money, apftroved by the lna^ter, wtis al'.o ovdored 
10 l)e to licr our of her father's estate by 
way of outfit on lier marriage. DrainnaniL 
In rc, 1 Myl. A Or. (127 : t> L. J.. Ch. 

Scnible, lluit tlm court will me dii'ect e.o 
advancement by wiiy of oiitth and .■lo’diiiiCial 


<dTen to the lunatic, and the court thcroiiiiou | allowam*e to be made om of n iiina,iCs 

referred it to the master to inquire into Ids state | daugntei’ u}ton her imUiiage. 

m’ i-.n’rwt • tmd mr!<=;tev hn.vitm’ reviorted that t^peu the terms of ihe dailglit<a in,iki.ng 


of mind ; and the master having reported that 
lie was of imsouiul mind, and not competent to 
the management of his affairs, the court, upon 
the petition of the tvife to confirm the report, 
•directed the trustees to a|)ply to the Great Seal 
for a commission of lunacy, and referred it to 
the master, to inquire what, in the meantime, 
w-ould be a propci* allowance to be made to the 
Avife. Exeter QMhJioj)') v. Ward 2 

Mvl. <k K. 54. 


except upon 

a settlement, to be approved by the masrtu'. cT 
all the pro])crty tliat may eventually ‘‘oine to 
her as next of kin and heir-.at-Iaw of the lunatic. 
Funder, Ex jnnir, fi dur. 451. 


Wife as against Creditors.]— -In sanc- 


tioning a scheme for the maintenance of a lunatic 
luideiAs. 116 and 117 of the Lunacy Act, 1860, 
the lords justices will not allow the lunatic's 
wife maintenance ont of his property as against 
his creditors. WinMc, In re. 65 L. J.. Cli, 541 : 
[181)4] 2 Oh. 519 : 7 IL 255 : 70 L. T. 710 ; 42 
W. 11. 513—0. A. 

An action was brought against a person of 
unsound mind not so found, and judgmentuvas on 
March Ifith, 1894, obtainetl. On March 17th, the 
jmlgment creditor lodged a writ of fi. fa. with 
theUieritf, and he, on the morning of March 19th, 
•executed the tvrit and seized the lunatic’s goods. 
The lunatic's wife, on the afternoon of the same 
•day, obtained an order appointing her interim 


Tenant in Tail in Eemainder— 16 & 17 

Yict. c. 70, s. 116.] — Application to chaige settled 
estates with tlie maiiitenaiice of a lunatic, tenant 
in tail in remainder, by the father, rmiani fur 
life, refused ; no pro[) 0 r case havijig been miule 
[for it. Puff It, In re, 3 De G. M. X: G. 416; 1* 

' Jur. 979 ; 2 IV. 11. 22. 


CMldren entitled in Eemainder.^ — An 

allowance out, nf an estate belonging tf't a lumatn*. 
to assist in educating childrou entitled to the 
estate in reniaindei’ afiei‘ the lunatic, :ind wlm.-se 
mother (the ]>etitioner) was eihirled to a iihuf nre 
which Avould, under a cuvcnaiit. ].>e chargeable 
on the estate, refused. Lnneuhoruutjh ( Ah/7), 
In re,, 7 Ir. Eq. 11. fiUfi. 


receiver pending the bearing of a summons in 
lunacy, which had been taken out by her cm 
March 12th. asking for leave to sell the lunatic’s 
|.U'opei'ty and to retain out of the jjroceeds of 
sale a certain sum tvoekly foi* the maintenance of 
herself and the lunatic. The shcriii thereupon 
gave up possession of the gocxls to his wife. On 
the hearing of the summons the scheme^ for main- 
tenaiiee was appioved of by the master in lunacy. 
The lords justices confirmed this scheme so far 
•as the maintenance of the lunatic was concerned, 
but refused to include the maiutenance of the 
wife in the scheme, and made the order without 
pi'ejudice to any priority or charge the executors 
might have acquired by lodging the wait of fi. fa. 
with the sherifi:. Ih. 


Kext of Kill.]— Payments out of a f/anale 

lunatic’s income, for the better maintenauye 
and support of her m;phews, orderofl, under tiie 
, circumstances. The court, however, makes such 
^orders with great jealousy an<l caution. Jhair, 


L, J., 


Wife and Son.] — An annuity of 10]>Z. 

directed to be paid to the "wife and sou of a 
suppo.sed lunatic, without 'reference to/ the 
master. Condnit v. Soane,, Gaudy. El .?'/?, 5 
Myi. ACr.llL ‘‘ ’ 


Son.] — Application for a reference/ as to/- 

the propriety of advancing a large snni of money 


In re a 7 td Ex parte, 1 Myl. X Ur. 300 ; 

Uli. 150. 

Under special circumstances tiie court made an 
allmvaiice out of a linuitic's estate to one of the 
next of kin (a first cousin) of the lunatic, the 
other next of kin consenting. Graft, In re, 1 
N. R. 185 ; 32 L. J., Ch. 481— L.JJ. 

The modern practice of luaknig alloAvances 
out of lunatics’ estates for their, collateral reia- 
tiotis disapproved and to be kept withiii narrow 
limits. A coniiiaratively small sum, which the 
master had approved as proper to !,»e alkiwcd oui 
of the surplus income of the lunatic, which was 
very considerable, for drainage of ai,i. estate ot 
which the lunatic was tenant for life, witli 
remainder to his brother, was disallowed bt' the 
Lord Chancellor, though no one ubjectcil to it. 
dlarlie, In re, 2 Ph, 282., ^ q. ^ 

,! L Bankruptcy of Eext of Kin — Petition.; 

for Increased .Allowance— Service on Assignee.] - 
— One'of.thc next of 1dn'ol_ a lunatic haying^ 
beccmie bankrupt, itwms held, that on a petition 
for increased allowance, it was unnecessary. t(> 
-the assignees. L. J., 
Oh. in. ' : ' A ' 
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Collaterals Surplus Income,] The 

court, will not make an allowance out of the 
surplus income of a lunatic to collaterals unless 
the eyidence shews that the lunatic, if 
w’ould in 

posed alhwYance himself. 

tions apply when the lunatic is _ - , , • +.1 

property and the collateral is also the jicir-at- 1 
law of the lunatic. Dtrrllnfi, 5< L. J-r 

Ch. 891 ; 89 Ch. D. 208 ; 59 L. T. 761—0. A. 

The court refused to make an allowance^ to 
some of the next of kin of a lunatic, first cousins, 
who w’ere in indigent circumstances, althougn 
the lunatic was aged eighty -two, and there 
was a large surplus income beyond the proposed 
allowance and the application was not opposed. 

rraclice of making an allowance to the imme- 
diate relations of a lunatic, other than those 
whom the lunatic wmnld be bound to provide tor 
hv law, extended to the case of brothers and 
sisters and their children, and founded not on 
anv siujpnsed interest in the property, which 


rf a lunatic to collaterals unless 
shews that the lunatic, if sane, 
all probabilitv have made the pro- 
' "* Diflierent considera- 
entitled to landed 


Upon Terms.]— A lunatic, aged sixty- 

four, was tenant for life of certain real estates, 
nroducing a considerable yearly income, ot wiuen 
his nephew, aged twenty-eight, was tenant ni 
tail in remainder. The nephew had been 
heir-at-law and one of the next ot km ol. the 
lunatic. The court, upon the nephew s petinon, 
tlirected an allowance of 500/. per annum to be 
made to him out of the surplus income ot the 
lunatic, after piroviding for a yearly sum .01 
the lunatic’s maintenance, in spite ot the oppo- 
sition of some of the next of kin, upon the term^ 
of the petitioner charging the estate with the 
repayment of the sums received in respect ot 
such allowance, the lords justices consenting as 
protectors of the settlement to the petitionei 
barring his estate tail, but only so^ tar ^ let 
in the charge. rroiv, In re, o 1 ^* 9 ^ ’ 

190 O.h 820 : -16 L. T. 78o : 80 . K. 010— 


Keedy Eelative.] — Weekly all 

ordered out of the surplus income of a 
lunatic to needy collateral relatives w 
supposed to be her next of kin, thou 
title as such had not been establish 


an intention to make some provision. ^ 
In re, 89 L. J., Ch. 808 : L. B. 5 Ch. 691 
L. T. 288 ; IS W. R. 9S6. 

IFrom what Time made.]— Allow 


IFrom what Time made.]— Allowances 

were ordered to be paid out of the sin pins 
income of a lunatic to certain poor iv.cmbcr.:^ 
her family and tc 


members of 
eei’tain other persons, the 
husband of the lunatic, and after his death the 
lunatic herself, having been accustomed to make 
them, though the surplus income after payment 
of them amounted to about oO/. only, bucli 
allowances, however, were ordered to commence 


Application of Creditor.] — The Lord Chancelloi 
has not jurisrliction in lunacy, u]ion the applica- 
tion of a creditor of the heir-at-law, and sole next 
of kin of the lunatic, to order an allowance made to 
him (Idle heir-at-law) out of the lunatic’s estate, 
for the support and maintenance of the lunatic, 
to be aj)plied in payment of the debts of the 
heir-at-law. Llneluin, Ex jjarte, In re, 

1 Jo. Lat. 29. 

Illegitimate Children.] — An allowance 

will be made out of a lunatics estate for his iBcgiti- 
T.'into children, but not for theii’ inothci-. idle 


becoming of nusound mind. 0 £(iclteiix.ic, In re, 
48 L. T.fiSL 

— When Crranted.] — The court .will^ not 

sanction the making of allowances out of the 
Ipiiatic’s surplus income to his relatives, or other 
persons, unless the lunatic was, prior to his 
lunaev, under some legal or moral obligatioii to 
contribute to their support, and the principle 
involved in making allowances ought to be nar- 
rowed rather than extended in its operation. 
Mra)u% In re, 2d Ch. D. 297 : 46 L. T, 785 ; 80 






LUXATIC— LMKfffic so Found. 


Pension to Servant.] — Aiiiiuity of 60/. given Ahe court will not exercise its ortlincj'v ]>t'over. 
tr* eld .servanr of lunatic, who j'etii’ed on account [ The fund so specially proviiled will i.>e Udr to i lie 
of ago, tlie next of kin consenting. | exercise, bonu tide, of the discretion of the trus- 

(EuH'). in n\ C'r. k'Vh, 76. * i tees, (iUhn'nf' v. Ghhoy/w, 46 L. ,1.. Ch. nrn*, ; d 

; App. Cas. 3V)0 ; Hd L. T. 5G4 ; 25 A\h ii. 516. 

Subscription to Charity by Committee. ]~~ A | A testator (whose wife had, in lier o\vri riglit 
lunati(‘ w;is teinuit hir lih* of seventy houses in | pi^^pei-ty which was not referred to in lii> wiH') 
L(.iKi'>n. dtnate in the same nei"hbourhood, and i devisc<l his real ami personal estates t(? trustees 
prndiieing a gross rental <d’ 2,440/. His surplus j upon various trusts, one of which vas that ‘-my 
incoine, after ])rovidii!g' hiiii with every comfort, ' iriistees in their fliscretion. and of their uncon- 
wjis about hot)/, a year. 'J'hree of the houses , trollable authm'i tv, pay and apply rlie wlmle, t*r 
wei’e sold Tu a (diurch building <;ontmirtee as a ' portion only of the ainuini inconu-. of m\ 
site idr a churcii to a new district iparish, and ' i>eal and persCiUal estate ami invest mei.ts. as they 
tile incnndxmt amp the cliurch cnnnnittct soli- 1 tluhilc expedient, to or for the clothing, 

eited ^sidwTiptioiis for huilding the church and ; board, ^kc., for the personal and peculiar hemdit 
parochial scliools in connection \yith it. Leave | and comfort of my <lear wife.” One of the trus- 
was given to the committee of tiie estatxp who ; tees was the testator’-s brofiier, am! he was made 
was also lieiress-at-iaw and sokpnext of kiip tojtlie residuary legatee Held, that the trustees 
contrihute out of the luminc's income 2.>0/. | entitled to exercise an absolute discretion 
rowarH- building t he <’hurc}u and a like sun tor the a]>})lieation of the fund thus provided by 
tlie schot'ds. Strin'kln nJ . In re. .L. IL 6» Oil. 22(> ; ! tjie wi].].' ‘ //i. 

24 I;. T. 56t) ; 12 \V. K. 51.5. I Wheae a lunatic lias propertv to whicli he is 

I entitled fur life under a settiemetit as 'well ns 
2. Out of Wliat Property. I l.foporty to whieU lie is iibsolntelv eiirilled. rbe 

I court wiliapjdy the life intere.st in tlie lirst place 
Eimd for Maiatenance— Discretion of Trns- 1 towards Ills inriintetianec ; unless the nnstees of 
tees,] — A mother, whose only daughter, a | the settled property have an absolute di.srret ion 
liaiafic. was entitled to a large real and per- i wludhor to emjdoy the whole or any part of 
sonal estate under her fatliors will, bequeathed | the income fu)‘ the lunatic's benefit. Tlmrefore 

the residue of her estate and efrects to trustees, i wlierc property was held upon trust to puiy the 

upon trust to aqipiy the interest amounting | income in sucli way. at such time, aiid in nucIi 

to about 1,600/. a year towards the main- maniicr as the trustees slioiiUl think fit Toward.s 

teriauce ami support of her daughter, and other- the nuiiulenance of a lunatic {luring her life, 
wise for her comfort and advantage, as tliey with ])ower tc( invest any siir|)liis imt required 
sl'iould think proper, without being liable to for the ]uirpose as ca]utal, it was held that the 
account ; and after her decease to pay the prin- trustees hatl no such discretion as would ou-t the 
ci]>al. and also such interest as should not have jurisdiction of the court to apply the whole of 
l>reu actually so a] )|)lied, to the testatrix’s nieces : the income in tlie lunatic’s maintetiance in 
— .Held, that the allowance of tlie lunatic ought j exonera,rion of her absoluio pro|ierry. (..lyhornn 
to be borne exclusively by the maternal estate, j Y. (itnhornc (2 Ap]a Cas. 600) <listingiihhe<,[. 
as tiie arrangement, iu the event of her rccovei’y, I ircz/rcr. In n\ 21 Ch. D. 615 ; 48 L. 'W : 31 









LUNATIC— LHwafic so Fownd. 

Sale of Beversionary, Interest. ]- 
tion of the committee of the person 
a lunatic, reference directed to inq- 
expediency of raising a fund for his 
by sale of his reversionary interes 
In re. 3 Mac. & G. 1. 


maintain her, the court ordered that the surplus 
income of her separate property, after providing 
for her maintenance, should be paid to the^ hus- 
band ; but refused to apply any part of the 
principal fund to reimburse the husband what 
he had actually paid for her past maintenance. 
Whether, if the expenses of her past maintenance 
hatl ijeen still unpaid, that circumstance would 
have made any difference, qumre. Edunivd'H v. 
Alrcij. '2 Ph. 37 ; 15 L. J., ’Ch. -104 ; 10 Jur. 6.")0. 

Charging* Estate of Lunatic Tenant in Tail.]— 
On the petition of the lunatic’s father, tenant for 
life of large landed estates, the Lord Ghancellor 
declined to make an order under the act 10 & 17 
Yict. c. 7U. charging* tlie estate of the liniatie 
teirant in tail in remainder with a sum^ found by 
the mnstcr to be proper for the lunatic’s main- 
tenarme, there being no special circninstanees, 
nor ,any evidence that the state of the petitioner s 
family was such as to make the charge just or 
reasonable. EiigJt, In. re^ 7 Do G. M, & G. 416 ; 
17 Jur. 079: 2 W. IL 22. 


3, Income Insufficient. 

Maintenance out of Capital.]— A person of un- 
und mind was entitled to a life interest under 
senlement in certain funds. 


case, without 
3 P. Wnis. 104. 


The income being 
insufficient for her maintenance, a suinmons^was 

taken out by her son, i.h,. h. P--'. .1^ , ’ 

to the funds in d A 

jier.son of unsound mind to remoter issue, asking 
that sums should he raised out of income and 
capital for her maintenance: — The court made 
the oi’der, and charged her interest in the trust 
funds with the recouping to the trustees of all 
sums raised and paid under the order out of the 
idbwd In re, 2 B. 409 ; 67 L. T. 702 ; 


Allowance.]— Aq 
ill fee,' , 
any sum,' 
for the maintenance 
a lunatic, and charge 

states. Testator ■ then : 

rnmointe'd A."' and B. to be the committee of 
the lunatic. After A. and B, liad died, the 
court fixed the allowance at 280d a year 
Held, after the lunatic’s death, as between the 
oumer of the estate charged and the admini- 
strator of the lunatic, that the owner of the 
estate was entitled to the difference between 
280Z. and 400L a year, and not the administrator 
of the lunatic. Pirnsonfjy, In re, 2 Con. & L. 30 ; 3 
Dr. & War. 27 ; 5 Ir. Eq. R. 268. 

The committee of a lunatic is beneficially 
entitled to the savings out of the lunatic’s 
allowance. //>*. 

Allowance of fixed Sum— Mortgage or Arrears.] 
—An order was made that the brother of a iunatic,, 
who was committee of his estate, should be allowed ; 
to retain the family mansion and grounds and 
the heirlooms therein for his own pcciipation and 
use, and that of his unmarried sisters, and that 
4,000Z. a year should be allowed him for his 
expenses in reference thereto. The committee 
with his sisters occupied the mansion accord- 
ingly, and incurred heavy and, as it was alleged 
unreasonable expenses about the establishment 
The income being insufficient to pay the allow- 
ance, it fell into arrear, and the committee 
mortgaged the arrears. He subsequently was 
removed from being* committee apid ^ became; 
bankrupt, and a large amount of bills incurred 
in. kee'ping up the establishment remained, 
unpaid.'' A surplus having arisen applicable to 
Eeferenee to Master dispensed witli.]— Where payment of the arrears, tlm new oommittoe 
the sum is of small amount, the Yourt. will decide,- pi^esented a for direction 

without putting the estate to, the eipepse pf a Wlicafcion that although the 

reference to the master,, tyhethcr theappeatto was made to the tormor committee without .my 
of moiiey sought for is for'the beaefit of, the ohhgation to account, and with aii q+pp™* 
. . 0 .. ..j. . 1 ., -fn corufer a benefit on him and hifc 


In, who was absolutely entitled 
default of appointment by the 


Savings out of Lunatic’ i 
devisee for life, and B., remainderman 
ivere directed by the testator to ap]>ly 

not exceeding 400Z. a year 

of testator’s eldest son, 
that sum upon _ Ids ( 


capital 
6SL. 1. 

Refusal of the Lord Chancellor to order a 
lunatic to be maintained out of prin 
the probability of the lunatic bcini 
into an hospital within six years. Fi 
14 Jur. 233. 


admitted 
er, In re, 


hospital within six years. 

19 L. J., Oli, 521 

Purchase of Annuity.] 

whole income of the lunatic amomited to only 
217, Kb. 11^7.. being the dividends arising out of 
a sum of stock to which the lunatic was entitliul, | 
the court aRowed an annuity of 307. for the life 
of the lunatic, to be pinuhascd and paid for out 
of the fund. 8, Cl, 2 H. & Tw. 449. 

Intestacy— Lunatic Sole ¥ext of Kin— 

Befits of Intestate.]— Stock of an intestate dead 
nearly twenty years being brought into court, 
an order for selling part thereof, for- costs. in tlie 
lunacy of the sole next of kin, and for applying* 
the dividends for such lunatic’s maintenance, 
before any report of the debts of the intestate. 


ltma»«inffiA confer a benefit on 

■I'l ‘ly-. ' i‘H' •' C 'A' hi 
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sistei's. Ktill irwas an allowance niado to a person 
in a tuluciary jjosititni for a particular pnr})ose, 
and ■wliicli lie liatl no right to niortg'a.ee, and 
that the mortgagee couhl stand in no 'better 
p)Osition than the conunittee himself. Weld, In 
re, :>1 L. .1., Cii. t-il8 : 20 Cii. lb 431 ; 4.0 L. T. 
3i)7 : :h) W. IL n8r)~~C, A. 

Held, also, that the ])erson to whom an allow'- 
ance (>t this kind k ina<Ie luis tio such right to 
an’ears as will })r<ivent the <-OLn’t from dealing 
■with ilicm in snch way a> it may consider just, 
and, if th.e court iinds that ihe t.'xpenses iuctirred 
Ihr the pnrpuMjs for wliicli the allownnco was 
gra-ntcil tviiiaiu unpaid, it will stop the arrears, 
and rnake provi<i(m foj- paymeu.t of sncli cxj_)eiises. 
Ari inpniiT '>vas (heivfore directijd as to which of 
the oebt.^ of t ijo committee were. pr{g)er]y incurred 
in keenine’ u[> tlie establi'^hiueut Jit tiic mansion. 
Ih. - '' 


5. Interest taken "by Committee in Allowance. 

.Allowance out of Sent — Committee entitled 
under Will to Personalty.'! — beipaest of all 
testator's personal esitiic t(j the wife, uu<! charge 
of all debts, and testamentary expenses, oii his 
real estate, expressly exempting the pei-.^onalry 
therefrom : after pecuniary lega(*ic.> to liis two 
children charged on the real estate, lie directed 
maintenance for them, not exceeding 4 per cent, 
on their legacies ; the testator subsequently 
becoming a lunatic, a.n ordoi’ wais made lor — Z. 
per aruiurn to be f)aid to the wife out of tiic 
rents and profits of hi.s estate : and u})on his 
death : — Held, that the widow being entitled 
to tlie wdiole pei’sonal estate and rents of the 
real estate due at tlie testator s death, she could 
not also be entitled to receive the last payment 
under the order in lunacy, for which the only 
fund was the rents of the real estate. Joneav. 
iih'?/cc, 11 Sim. 221. 


6. Past JCaintenanee- 

Infant — Allowance to Pather. ] — After an order 
has been made for the maintenance of an infant 
lunatic out of his own estate, the court will not 
allow anything to the lunatic's father in respicct 
of past maintenance, liootli. In re. 22 L. T. 249. 

Debt for Maintenance due from former Com- 
mittee — Eeference to Master to ascertain 
Amount.] — Where the committee of a lunatic's 
estate had passed his accounts and resigned 
his office, leaving a debt for maintenance of 
the lunatic still due to a tliird person, and the 
new committee rcpudiate<I the debt, the court, 
on Ihe petition t)f the creditor served on tlie new 
committee, directed a refereticc to the master to 

ascertain the amount of the debt. T , In re, 

5 K. It. 481. 

Claim for Arrears — Statute of Limitations.] — 
A claim for the ]xist .maintenance of a lunatic 
being siin]:dy a debt of the lunatic, the court 
will not pay out of the lunatic’s estate in court 
more than six years’ arrears of such maintenance. 
Mm-rU, In re, 49 L. J., Oh. 327. 

The brother of a lunatic lady, not so found 
by inquisition, advanced money for the main- 
tenance. of' his sister for several years under 
circiimsranees which left it doubtful whether 
he intended it for a gift or expected to be 
repaid. Ho died, and his sister was then found 
'„to''be ■i.itnatic ' ■ by Inquisition. His ' executors 


having brougdit in a claim against rh;* lunatics 
e.state for repayment of the advances, the ccr.n-i 
made an allowance to the testator’.s esfufe for 
past maintenance, bur limited it to advanori; 
made within six years before the tfstar'-u’s 
death. Wearer, In re, 21 Oh. D. <>13 : 4s L, T. 93; 

31 W. R. 224. 

A petition in lunacy, after the <lcnih. of rhe 
iunatic, by his comniittee, and a reference tn 
the master thereon, followed by a report, iihtiing 
that a sum of money had been ex]iended by tfie 
committee in the mninteiianee uf rh(' laicuic. 
is not a proceeding which will rake the claim nf 
the committee out of tlie Statute of Limit at loii'i. 

21 Jac. 1. e. It), as against the heir-atdaw of the 
lunatic, who was not a party to rlio af>}i] leas ion.. 
UllJil/ifiO/i V. WilkinrOH, Jt Hare. 204. 

Mainteuauce in Asylum — Fund in Court— ' 
Application in Discharge,] — 'Wln^ii a persmi of 
nrisonud mind, not found imiatic by inquisltii.ni, 
hatl been maint.aineil in a lunatic a.sylum by 
his parish, tlie w1u.ih.t f>f the ca{)ital of a i’ami 
belonging to him, which had been pai«i into 
court under the Tiusteo Relief Act, was r.riho'od 
to be ap}>l)ed, so far as it would estrciid. in 
di.scharge oi the ]>ast cliai-ges of the pari.-h ibr 
niainttmance, PhelpI Trad.'^, In re. 28 L. T. 
350. 

A lunatic, not so found by inquisition, was. 
maintained for some years by her brothers in a 
private lunatic asylum, and t.hey exT>ern led iHfWe 
than Too/, in so maintaining her. Afterwards, 
they being unaldo any longer to pay the expense 
of her maintenance, she wus removed to a eouiity 
asylum. After she had been there some years a 
legacy of nearly t>5()/. beciime payable, w,hieli had 
been bequeathed rohm*, to be [»aid tolierlmahors, 
a.s acting on her behalf, and to a}>ply the be!jiiL',>t 

for her benefit at such times and iii sucii inunrier 
as to them may seem most for her intei’est.'’ The 
brothers presented a petition and asked tliiu they 
might be allowed to retain the legacy, oti'ering to 
undertake to provide fot' the i’utare maintenance 
of the lunatic. The justices of the county claimed 
to be paid, in }u*iority the sum of 31 Ok, which was 
the cost <;)£ the lunatic's rna-iutenance during tlie 
time she liad been in the oeuiity n.syhim. An 
order was imule that the brothers sliouhl retain 
the legacy, they giving the undertaking which 
thev offered to give, (rlhaon, In re, L. 11. 7 Ch, 

52 ; 25 L. T. 551 : 20 W. 11, 107. 

Expenses incurred by the overseers for tlie 
inainteiiaiice of a lunatic paid to them, upon 
petition, out of his share in a sum of stock 
standing in court. Wirrd\'< IMate, la 2 \V, IL 
406. 

Past Mainteuaiice.] — Where a pauper 

lunatic has been placed ’’in an asylum, aj,id 
expenses inciUTed by the parish to which he 
belongs in his maintenance and that of family, 
and he comes into property, the court w,ill. 
order payment to the overseers and guardians 
out of the fmul, for the past maintenance of 
himself, his wife and child. I) reiver if Trust,. 
In re, 2 W. R. 436. 

h, FeOPEETY, CAEE AKB MASrABEMEl^T ^ OP. 

'i.;<^eaieraUy.' '■-■.g 

Committee 'Of 'Estate— lurisdictloa of Court,] ; 
--ThB 'bare-' 'Of: the: person ^ and of a 

lunatic 'is A'tamst reposed pin ]thc king, who.; 





lunatic— L ioittric so i-o 

by bailifi, yyWch baiUff is appointed f ch sanctioi 
.n“boiaing the great sea by virtue ] Mac i- 

But the snpeiiii- on. 

. of the committee ^ _ 

of the court itself, as ■— 

'hicli the commission issues, of the comn 

is returned, and which generally be 
in this case improper con 
• - ---1 B. and, therefor 
' t heirif a: had been a joint-stock 
rot into possession o£ the 

4ised lunatic, and would be ioi 
whom he alleged to be amount due- 
re'strainedfroin interfering a call itbrnl 
thecolom-of theauthonty ^ho«U b^d 


}f a warrant from the Crown, 

:endence of the conduct 
irininatcs in the authority 
being the court from_ wUv-.. 
into which tlie inquisition 

malvcs the arant founded thereon. _ 

a: tns found next heir by the inquisition^ 

(who 'svonld have been next 
out of the way) had ge^ h_ . 
estates as committee of the deco. 
icfused to deliver it to A. 
illegitimate. B. 
with the rents, uiu 
vested in him as c 
at libertv to assert 
advised. Fit::(ier 

1 L. & Cl. 20. 

NotaeterminedbyBeathoflunaticO 

•01 of the court on comnnttce o o^uien^_^^ 

, not determined by the death ol tnt 
Sch. to Let. ill. In adminis 

^ chancellor inr 

. ]-Ovder made to s 

to the master, that die com- g^^t^^ntage tl 

should be at liberty to empoy j-j^^oyement, - - 

for mspectiug the hmatics interest of the proprietor : but consii 
fixed salary to be paid out ot the alteration of property 

2 Buss. 567. to he avoided ; and great cr 

for committees to employ an extraordinai'y is att( 

--intend the details of the manage- estates of interesi 

estate of the lunatic. rt. times, &c. Ji. 73. 

1 Hall & Tw. 318 : 1*) B. J., pisthmtion in lunacy, t 

acting under a special^ coin 
for the lunatic’s benefit, ti 
2ral rule, assistance of tlie ]::)resuTnpt 
exceeding nianaging the pi'Oiierty ; tl 
ley, shall, ^eXhng iml estate to pay de 
reference (Inherent forms of dispc 
S 1 Coop, each species of property up 

being the same. h,v 'pev 

12'li.B.15l. 

.1— Whenl ^ 

. but bonalide, as«mWs Nature omop^ty or Eig 

--T of one mentally not to be changed.]— It is a imt 
ill not, on his recovery, the property of a lunatic, ii or lit 
itbout making an tion as to the succession to it. a 
— s and liabili- lent in discharge of incrmbraiic. 

192 ; 13 L. J., in Scotland shall go as iiis pei^c 

■ . Ex paHe, AiiiDi.' M . 

■ 381. 

mtlort ““f” 1» 

to court, not to be allowed. , pmcluisc ot lands in hm. i h ^ 

11 Ah'-*s 397. Edhert’f Ex • hvill hp taken as v>ersoiial estate, and in of 

''where alterations, hiShsk^ next of kin, and not to 

^ "%i:e-iui4-iacy derived from 17 Edw. 2. The 

I ord ChaiiceDor for his lordship’s oper, sauctiou- - P'^pd mra mount is to provide for the personal 
tog the noccBsary outlay, the c— n c- "”:bec“ of the lu^iatic. .Tlte second aiM 

mint by the committee of au^' such . ■ , is, not to vary tl'? “f 

nfa^StS'l^eudiB of- the 

court 

boicficial hll make the committee. b?ar the “f to the proceeds of r<» 


with Control.'!— The control 
cr a lunatic’s estate wdil not 
u’ccl Avith, except in cases ot 
1 the piart of the committee ; 
ilion presented on bcliair ot 
nv, in Avhich a lunatic was a 

t' for a reference, AAdiei her it 

of the lunatic that the 


id out of his estate, Avhifh petition 
by the committee, Avas dismissed 
Jilt chon. In ni, 15 L. J., Cli. 12G. 

■est of Lunatic alone to be regarded,] 
[pcT the estate of a luiiat ic, the general 
-f) attend solely to the interest ot the 
out any regard to the ^succession. 
Compton QLond), 2 \ es. ii , B- B- 

istering the estate of a lunatic, the 
nav anplv personal estate in payment 
any extent: and is to take every 
tliat tends fairly towards ordinary 
only the immediate 
;tcntl.y Avith 
is, as far as- p) 0 ssibtep, 
re must be take.u that 
iinpted, as purcha-sihg 
s, engaging in 'adveii-: 


--The contr 
a lunatic is 
lunatic. 2 

Employment of Agent by.]- 

Avirhout a reference toV' """" 

mittee- of a lunatic s 
.a particular ])erson 
lu’operty at a 
rents. Krm nfjton-, In') 

It is competent 
agent to superink 
meiit of the 
1 yiac. & G. 201 ; 

■Ch. 96. 

Exceeding Authority.] 

that the committee of a lunatic s e 
iiis uuthority in the exi)CiKUtiire o 
himself, pay the costs (.i 
thereby occasioned. L'lntihonn, . 
t. Cotf. 228. 

„ Assumption ofOffi.ee by Stranger. 

a party, Avilhoiit authority, b... — 
the management of the property 
incompeteiit, this court Avi^.. — 
restore to him his property w. 

•L piiiable all<.iwance for exi^nbes^ 
lies Sell))! V. JacEnon, 6 Bea\. 


the Lord Chancellor 
imissioii, does Avhat is 
aking Ihe advice and 
tive re]jrcscntatives in 
bus, cutting timber, or 
ebts, &c.,Bot regarding 
osition, the poAver over 
Dll. a itic,id interval 
.vfc, 19 T es. 118 ; 





3. Repau’s and Improvements. 

Repairs — Ordinary and Extraordinary.] — The 
ordinary repairs upon a lunatic’s 3'eal estate will 
be directed to be borne by the personal estate ; 
but any extraordinary outlay of the personal 
estate on the land should retain its character of 
personalty. Badaooh^ In re, 4- Mvi. & Cr. 4-10 ; 8 
L. J., Ch.2Sa; 3 Jar. 694. 

Expense allowed as being beneficial to 

Estate.] — xV payment to a lunatic’s son, tenant 
in tail, in remainder out of accumulated rents to 
furnish the mansion house in which he lived, 
refused ; ,bnt a sum was allowed for repairs. It 
being beneficial to the estate that the son should 
inhabit it;* ^Tottenlifini^ 11 Ir, Eep E. 


Bli 
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retained its charactc]’ of realty the curator was ' 
not entitled to call for a transfer thereof, (rrhu- 
■icood Y. Bartels, 40 L. J., Ch. 788 : 25 W. R. 843. ' 

— - Advice of Master.] — Tlie court will 
not, except in a very special case, supported by j 
arlidavirs, jujihc a general order authorising the : 
committee of a lunatic’s estate to act iiii<ier the i 
opinion and advice of the master in the manage- i 
ment of the e>rai-e, (heper, Jn re, 1 .My] . k Cr. 33. ■ 

The thirtveiirh Order in lunacy of the 27t]i ■ 
October, 18-12. dries not authorise the master to , 
take upon himself the direction of the lunatic’s j 
estate in the matters last menritsiied, but was ' 
inteiidet l solely to enable him to condrict inquiries ^ 
respecting the person and property of the lunatic, , 
Without any previous order for iliat purpose. | 
Ihvn'u, In rr, 1 l^Iac. G. 201 . j 


2. Timber. 


Authority of Court to order decaying Timber , 
to be Cut.] — Lord cbancellor thouglit that, u.ot- 
withs landing the words of the statute 17 E<,1. 2. 
s. 1. cc. 9, 10. the court has aiilliority to order 
timber, decaying on the estate of a lunaric. to be 
cut ; but did nor absolutely tlecide the point, or 
whether the produce sliould he consideicd as real 
or personal estate, directing the poiiu to Ite 
ai-gned on a bill filed. B/vmriehl Hr parte, 3 
Bro. G. C. 510, And nee 1 Vcs. 453; Dick. 762 : 

2 R. R. 126. 

Timber for Repairs .] — A committee of a 
lunatic’s real estate may cut ilown timber for 
repairs. LiuUow, AV parte, 2 x4tk. 407. 


Rower to Sue for Rent accruing after 

Death of Lunatic.] — The cnnimittee of a lunatic’s 
estate cannot maintain an action for rent issuing 
out o.f a lunatics irceliold estate, which has 
accrued aftei the death of the lunatic, though 
reserved ])y lease made by the committee on 
behalf of the lunatic in winch the lessee cove- 
minted with tlie committee (as such) for payment 
of rent, and though, the iiiiiacY matter has not 
been dismissed, out of luiiacy, ami the committee 
has been directed, by order in the matter, to con- 
tinue in receipt of the rents and income of the 
lunatic’s property. Fort v. Ledie, 16 L. R., Ir. 
411. 

Power to I^egotiate Debts.] — Qufcre, 

vTiether the committee of a lunatic has a power 
to negotiate debts due to the lunatic ; so, for 
instance, as to convert a separate liability into a 
joint one. Parker, Fx jmrte, Stocks, In re, 2 
Mont. D. & D. 511 ; 11 L. J., Bk. 26 ; 6 Jur. 541. 

Money Paid into Court— 39 & 40 Geo. 3, c. 56.] 
— The statute 39 &40 Geo. 3, c, 56, does not apply 
to money paid into court in the matter of a 
lunatic. Vernet/, Ex parte, Jacob, 234. 

Investment — Government Securities.] — The 
property of a lunatic is to be invested into 
government securities only, except under peculiar 
circumstances. Ellice, Ex parte, Jacob, 234. 

Private Security.]— The court will never 

permit any part of the lunatic’s estate to be laid 
out on private security. Caltliorpe, Ex pade. 1 
Cox, 182. ‘ ■ ' 

The court will not lend out the money of an 
infant or lunatic on mortgage or other "private 
security. Bidi/waijs, In re, 1 Hog. 309. 

Particular Eorm.] — An investment of 

lunatic’s property ordered in a particular form. 
Mag min v. Bbajley, 2 W. R. 130. 

Partition.] — Oi'der made in lunacy and 
cbanceiy directing committee to cany into effect 
decree for partition. Sherard, In re, Zowther 
V. Caff, 1 He G. J. & S. 421. 

Applications affecting Ownership of Property.] 
— In ex. parte applications seeking to affect the , 
ownership of property, the strictest proof of title 
vdll be ]’equired, and the bar are expected to 
assist the court with any authorities that ma,y 
exM upon the point. Cdiorley, In re, 16 Jur. 


I Authority of Committee to Cut Timber.] — Com- 
i mittees have no authority of themselves to cait 
I timber, or to expend sums in draining ami other 
! improvements, or to coiiscnt to an act of p-aiiia- 
i ment for making a railway. Ib. 

Purchase-money of Timber.] — The purchase- 
monej^ of timber belonging to a lunatic estate 
permitted to be paid to the receiver in order to 
be by him paid into court. Clayton, Ex jfarte. 
Sta/rkie, In re, I 4:76. 

Timber Cut without Authority — Personal 
Assets.] — ^If a bailifi cuts timber without autho- 
rity, and before it is sold the party dies, it is 
personal assets, and the heir has no .action against: 
the personal representative, nor is there any 
equity between tlicm on the subject. Oxenden 
v. ComjJtonXLard^, 2 Yes. 74 ; 2 R. R. 131. 

Real and Personal Representatives — Equities 
between.]-— There is no equity between the real 
and personal representatives after the < loath of a 
lunatic, to have propeiTy which was altered by 
the comt restored ; therefore the proiiuee of 
timber on the estate of a lunatic cut and sold by 
order, on report that it would be for his benefit, 
is personal assets. J5. 

Management in usual Manner.] — The statute 
of lunatics does not introduce any Jiew right in 
the crown. The words ‘Gvaste and <lestruction” 
in it are to be construed in the 0 ]‘<IiTinrY, not 
technical sense. Whore timber makes part of 
the general rental of an estate in case of lunacy, 
it would be a breach of duty not to manage it in 
the usual manner. Ib. 
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jtt:: cr^ciid a certain i 
a'"fa,rm-liouse, expended iialf j 
biiildiin? one of larger size on a 
7 iot allowed the excess ; alt 

done appeai’cd to be beiie. 
Langlidni, 1% 2 Pli. 299. 


Bepairsandlmprovemeats— Expense of— How the conn to ex] , 

raised.!— The court will not order the lunatic s 
iiorsonal estate to be turned mto^ real estate, 
thougii it might be laid out in repairs, h M v. 

Tcwl Beat. 270. „ ^ i 

The court has allowed part of a lunatics pej - 1 
sonal estate to be laid out in repairs, 
upon improvements of his_real estate. 

y,8daley,'‘2;Atlv.4:l-^.,~ — 

Repairs and htJ™^nent _ miprovem^^^ 

large amount upon an 

was tenant in tail in possession were 
expedient. There was in court a su. 
of personalty to which the lunatic was 
entitled, and his income was much more 
sufficient for his tequiremeids. 
required for repairs a.-. 
ordered to be raised hy mortgage oi 
settled estate. Gid, Li re, 5 < 

A^lmiatic wns tenant for life of the H. estate, 
and tenant in tail in possession of the estate. 

Expenses were incurred P' ' 

improvements on both estates, but chiefly on t, 
foi-mer -—Held, that there was no ]urisdiction 
charge the D. estate with the 
on the H. estate. Vcimso'nr, In 'le, 29 Oh. v. 

806 ; 5B L. T. 112—0. A. 

Premises Destroyed by Fire- 

Eebuild.l-A. B. being devlseefor life of premises, 
with a condition against 
of w’aste, and for keeping 1- 
tenahtahie repair, became 

premises were subsequently destroyed by , — 

dental fire. A petition was then presented by | to 
the committee of the person, who was ^ 
remainderman, p.raying a 
premises 
lunatic's 
of such expense, 
to he defrayed, 
order for the reference, 
the will created an ( ’ 
for life to rebuild the premises, a 
question of such liability \\as ligi 
before the court on the petition. 

6 Mac. & G-. 221 
958. 

Sanction of Court to Expenditure.]-— 

AVhere alterations, additions, or improvements 
arc requisite in or to a lunatic’s estate, the coin- 
mittee of ihe estate, in future, 
lord chancellor, for his lordship s 
iiig the necessary t ' V ^ / 

ment hv the cominittee of any 

&c. Bnelde, In re, 8 L. J., Ch. 261. 

Expenditure without previous Sanction.] 

—Expenditure hy the committee of a lunatic's 
estate, without a previous application, not to be 


and even ! 

Sergeson i 

a' CHarge ob 

'elite ofVh’ich a lunatic , sonalty.]— Wtoe a chaige 
ire found to be ; estate is paid oil out 
sufficient fund I order of the court, 
ahsolulety ! assigned without 
than | claims of the real 
The amount | of the lunatic to ” 
and improvements wais ! DUjhy (AVz'/*0, 
charge of the | _ 

Ch. B. 881 ; 26 | Bedemption ot 
I lunatic’s estate r 
produce ; decay 
payment cf dch 
it was 
the I favour 


4. Discharge of iBOumhraneesA;;]: 

Eeal Estate Paid off out of Per- 
on a lunatic’s real 
ersonal property hy 
the securities are to he 
sjudice to the conflicting 
[ and personal representatives 
the benefit of tlie assignment. 
ie, 1 J.&'W. 610. ; 

id Tax.]— Land tax on'^a,' 
...med, by order, out of the 
timber ordered to he cut for 
of clebtsr under the master’s report that 
for his benefit, no equity for a charge iii 
of the next of Mii. Phillips, Eir pjarte, 
to j 19 Ves. 118 ; 12 B. B. 151. 
incurred I j^Qy|.gg^gg^Paymeut off.]— Timber on a luna- 
tic’s estate, ex parte paterna, cut and applied in 
discharge of a mortgage on his estate, ex parte 
-Order to materna, no equity between the hems, i 

' i, I In the management of a lunatic s property, ni!: 
r i benefit alone is considered. Lord, chancelloi 
'the same in good and j may make an order in 
lunatic, and the i death of the lunatic ; 

acci- 1 off, and the mortgage term ordered to he 
' : J attend the inheritance, and not m trust for^tin 

who was also I next of kin. Qrinistom%^ E^r 
, declaration that the i 2 Sch. & Lef. 132. 

OLiglit to mu'refCTeuL^s to'tS^amoun^ By Committee and Heir Presumptive- 

‘ ’ and out of what fund it ought j Repayment out of Surplus 

The Lord Otaancellor made an j mittee and heir presumptive ' 

t 3 , holding that the words of | was absolute owner ot a freehold estate, 6'Ub]t^ 
obligation upon the tenant to a charge of ilOOL, paid ofl the ' 

Ufo to rebuild the nremises. and that the his own moneys, and had it assigned to i - ^ 

bte to lebuiia u ^ stthsequently applied to the com 

Skinysley, hi for leave to apply the surplus '■'“ts ot^the^ebta 
• 20 L. J., Oh. 112; 15 Jur. towards paymeut of the charge, but tiieiawei 

’ ’ then iudimonts affecting the lunatic personal^ 

and the application was refused. “ 

iudements were paid, the committee, in the lib 

time of the lunatic, paid off the charge quf^of tl 

.. .surplus rents, without any order, but 

must apply to the amount in passing his account : — Hekl, tn< 

/ i order sanction- of the lunatic had no equitv 1 

outlay, before the commence- l^opt alive for their benefit. Eewcomhe 

- " Y such alterations, Xfimeimhe, 3 Ir. Eq. E. Ill ; Br. 358. 


"omndtteTwhf ha^SgTeen I court d 





5. Leases. 

Comniittee—Lease by— Jurisdiction of Court 
to sanction.] — The court [xissesses the (ilscretioii 
of a landloixi in the niaiia.eenieiit <h‘ the real 
estate of lunatics and infants, and should exer- 
cise it in making lettings, to give a proiVrenee 
to the old tenant. It ought to Ite govci’ned 
solely by the highest bidding. Li n\ i Moll, 
Ul." 

A gentleman entered into an arrangnuiKUit by 
letter with the land agent who acted for the 
committee of a lunatic’s estate, to take a lease of 
part of the estate for a teiiii of three yeaj's. Xo 
formal agi'cemeiit was entered into, noi* was the 
sanction of the master in lunacy applied for. but 
the tenant was let into }»os.session, and expended 
a considerable sum in re})airs and in improve- 
laents. After he had been nearly eighteen 
months in possession, the committee gave him 
six months’ notice to quit, upon whidi he applied 


Payment off— Ademption.]— Where part 

-of a lunatic’s estate was subject to a mortgage, 
which it was desired to pay an order was 
made that the mortgage be paid off without 
prejudice to the question liow the debt should 
ultimately be borne, and that tlie mortgage must 
,be kept on foot by transferring it to the coni- 
inittee to be disposed of as the court might direct. 
Leamlmj, Li re (8 I)e Gr. F. J. 43),- followed. 
jmy. In re. 53 L. J., Ch. 2-18 : 49 L. T. m : 
hi W. E. 898— G. A. 


Time for Bedding ajs to Exonera- 
tion of Inheritance.] — ^Tlie proper time to decide 
whether the payment of a charge affecting the 
real estate of a lunatic is tp have tlie effect of 
■^exonerating the inheritance is wdien the payment 
is made ; and the decision ought not to be 
-deferred until after the lunatic’s death. Leitrim 
(Eufl) V. Enery, Dr. 333 ; 6 Ir. Eq. E. 357. 

' ~ — By Biinatie when Sane.] — Mortgage 
made by a lunatic, when sane, for 50^. or more, 
mcmej taken upon it by the committee, ordered 
to stand as security only for the first 50/. Eoder 
V. Marchant^ 1 Yem. 262. 

Trust for Purehuse of Band mried by: Act of 
.Parliament.] — A sum devised to be laid out in 


lands, and if he does, cannot ^bring an action of 
covenant on such lease. Knife v. Etilnm\ 2 
Wils. K. B. 130. 

Lease without consent — Liability of 

Committee.] — The committee of a lunatic’s 
estate, who^ ln ■conjunction with the wife and 
heir-at-law. of the lunatic, had let the estate at 
a certain rent, Without obtaining the sanction of 
the court, threq years afterward^,, upon the report 
of ihe' Vaster -feillnl: that a larger rent might 
have been obtained, was held responsible for the 

• '20r^’2'' 
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ordeiyd it to be assigned to a trustee, in trust to 
attend the inheritance, or for the lunatic, his 
executors and administjutors, as should be there- 
after determined, without prejudice to any 
question which might arise upon the death of 
the lunatic between his lieir-at-law and next of 
kin. In conionnity with this order the charge 
was paid off and assigned to a trustee ; and tlie 
lunatic subsequently died intestate. ITpon a bill 
filed by the plaintiff, one of the next of kin, and 
also the personal repj’esentative of the lunatic, 
■claiming the henefit of the cliarge : — Held, that 
there was no e([uity in favour of the next of kin, 
and that the heir-at-law was entitled to hold the 
estate freed fi'oni the chaiue. Leitrim (Earl') v 
Encry, 6 Ir. E(i. E. 357 ; i)r. 330. 


Payment out of Personalty — E'ext of 

Kin.] — Heal estate descended on a lunatic, sub- 
ject to a mortgage, afterwards exonerated by the 
lunatic’s personalty, not in any way derived 
from, or connected with, descended estate : — 
Held, that the order and course of .succession was 
not thereby changed, for the next of kin were 
•entitled, on the death of the lunatic, to have so 
much of the personalty as had been applied in 
discharge of the mortgage, considered as a lien 
on the real estate, and raised accordingly. Weld 
Y. Teii\ Beat. 266. 

Freehold cottages and hereditaments descended 
upon a lunatic, subject to an existing mortgage. 
By an order in lunacy, in 1S56, it was orderetl 
that the estates should be conveyed to a trustee 
for the lunatic, and that the amount due iqion 
the mortgage should he paid out of a portion of 
the personal estate of the lunatic in conit, witli- 
out prejudice to any question. Upon the death 
of the lunatic, intestate aud unmarried, a question 
muse between his lieir-at-law and his next of kin 
as to the amount paid off : — Held, that such 
amount ought to be raised out of the freeholds, 
and paid to the pei*soiial representative of the 
lunatic. Loemitiq. In re. 3 De G. F. J. 43 ; 30 
L. J., Ch. 263 ; 7 Jnr. (X.S.) 115 ; 3 L. T. 686 : 9 
lY. E. 403. 


land, in England, in trust for A. witli remainders 
over, wa.s by act of parliament secured on A.'s 
estate in Scotland during his minority. A. 
attained twenty-one, and became a lunatic : — 
Held, it might be called in and laid out ijiirsuant 
to the trust ; and that it was to be e<mddered as 
if it were a real estate in England, the ini crest 
thereon, however, to be considered as per.-onnl 
estate in England. The master was ojxiercd to 
settle a rateable proportion for the lunatic’s main- 
tenance and his tlebrs, between the real and 
personal estate in Knglaiul. and thuse in Scoilanil 
respectively ; another sum in the exeheojuer in 
Englaml arising from the sale of heritable juris- 
diction in Scotland, considered as real estate in 
Scotland. Amuindale (^Murynltl) v. Annandale 
(JA/rc/wiwm), 2 Yes. Sen. 381. 


Lunatic entitled to Estate and Charge thereon 
— Eight of Heir,] — A representative must take 
his interest as foitime has directed it, and has no 
equity to vaiy it ; therefore, where a imiatle dies, 
entitled to an estate, and also to a charge upon 
it, the heii* takes it dischai’ga I : a trust term to 
secure the charges makes no difference, foi* it 
remains inert, unless requiiud to be executed for 
proper purposes : the trustees have no discretion. 
0,vende?i v, ('ompton (Zmx/), 2 Yes. J. 261 : 4 
Bro. C. C. 231 ; 2 E. R. 131. 
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g^g hJ]l^h.T^lC-~Liinatic so l^ouna. 

„„.t .1 .«h i«:g» «.«, .»i “ ■>£ 

aU the costs occasioned j,, Katie’s esti 

property at an under-TOlne. ' g Euss. 197. 

6 Jur. 808. 

TliSS WhereMfcomi^Srrf^tte nolSoHon 

estate, and aEowod tlio wnt to te m ai^eaw 
four years, none having in 
by means of a set-o:ff of a 
amount of the solicitor 
from time to time : 1- 

was personally liable to i 

SichideU, Ex })(i‘i'te^ L 

not to be allowed for buPangs and 
iminovemente on the lunatic s estate. Ih. 

Agreement for Working Coal under 

Lnnatie’sSroperty.]--Agr™tEyoomnu^^^^^ 

sLtildbfwoiS Vy owner of adiointogiaB^ 

.>iroumstances. Talbert, 


ill not sanction 
of part- of a 
Sfarhte, In re. 


Tail in Possession.;]- 
.::i under the 1 Will, t, 
;4, to aiithoxise the go: 
,ui;= a lunatic tenant in tail 
;Taiit leases of the liinatrc s es 
for I of twenty-one years, so as to bind 
fact been paid except j men. Sturlie, In re, 8 i' y. . 

smaller sum, being the 

jr's bill of costs accruing 
: Held, that the committee 

"1 make good the deficiency. 

2 He G. M. & G. 91 ; 21 L. J. 


of Waste.]— Tenant 
“esdrained on petition from 
) bill being filed. Creagli. 

u ii^o.i’cVln waste issued without 
'lunacy matter, on . 

CMriner}js,In re, 0 Ir. Eq. l^.Ab^ , 


Bestraining Commission 
oil a lunatic’s estate k 
committing waste, no 

El re, 1 Ball & B. 10b. ^ 

111 ] unction to restrain 
bill filed, in a 
the receiver. 

1 1 Jo. & Hat. 90. 

Helief against Forfeiture.]— Tenant of a 

to repair. VavyJian, Be parte., Ld, iilg, , m n, 
Turn. & B. 

Execution of lease by Committee.]— By a 
le-S expressed to bo made between a l™atic bj 
A n V c D his two committees, and otlioi 
mrties theluUtic acting by. his —t ees 
Sed certain property therein uientaonod to- 
fUf-i lps?qpe The testimonium clause v\a& In 
; , witness whereof the said parties tp^ese pre^ente 

: s a\r.™ » St St'o. ixi 

. SS S.S», j; a. — 

fcSigned, sealed and t^e lease was 

, isisssr„nihS» s-jt 

I , “/isssissTrisri 



‘under tiie" Bet-tied Land Act, 1^82, fer tlifes sale 
■of Msundi^idsd sliares to the .owner of the other 
shares.’, WeU. M re (28- OH. D. 514) considered. 
hziuieUi L^Oh* 263, j 40 Oh. B- 

416-«aA.'-^ • : - 
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■'7. Sale, Portion, Exchaiig'e. 


Eeal Estate — Sale — For Payment of Debts.] 
— The Lord Chancellor caimot, upon a petition in 
lunacy, order part of the lunatic’s real estate to 
be s(')id for payment of his debts to prevent a 
bill by his creditors. Smith, J-Jx parte,, 5 Ves. 556. 

Kstate devised away from the heir charged with 
payment of debts, ordemd to be sold in aid of the 
personal estate where the devisee was insane and 
the heir abroad. V/llliavhH v Whl titjatei^\ 2 llro. 
€. C. B9ih 

In Consideration of Eent-charge.] — The 

court has ]) 0 wor under ss, 117 and 1 20 of the Lunacy 
Act, 1890, to authorise a sale of the real estate 
of a person •' lawfully detained as a lunatic,” in 
consideration of a perpetual rent-charge insteadiof 
a price in cash, and will do so where it is proved 
tliat such a sale will be for the lunatic’s benefit. 
Jf are, In re, 61 L. J. Ch. 279 ; [1892] 1 Ch. 34.4 ; 
66 L. T. 389— C. A. 

Administration Action— Consent of Master 

— Appointment of Committee to convey.] — A 
devisee of real estate, -subject to payment of 
debts, became of unsound mind, and was so 
found by inquisition. A committee was appointed, 
and an action for the administration of the testa- 
tor’s real and personal estate was cominenced 
with the sanction of the master in lunacy, in the 
<ihance.ry division, bj’’ the .lunatic and his com- 
mittee, and, the testator’s personal estate proving 
to be insufficient for payment of his debts, an 
order was made for the sale of ail the testator's 
real estate upon payment of the purchase-money 
into court. Under this order the real estate 
was sold, and t,he purchaser paid the purchase- 
money into court. He, however, raisetl an objec- 
tion' to the title of the vendors, on the gi-ound that 
they could not convey without an order in lunacy : 
— Held, that the administration action in which 
the order for sale was made, having been pro- 
perly commenced with the sanction of the master 
in lunacy, the lunatic plaintiff was entitled to 
carry on the action, and was, therGfo.re, also bound 
by tile order for sale made in it : that the lunatic 
was, therefore, a trustee within the Trustee 
.Extension Act, 1852, s, 1, of the real estate, 
and that his committee should be appointed to 
convey. Stamper, In re, Stamjjer v. Stamper, 46 
L. T. 372. 

Disentailing Deed— Execution by Com- 
mittee.] — A lunatic was tenant in tail of an 
estate, subject to a charge for portions. In a 
suit ill the court of chancery a decree had been ' 
made ordering the charge to be raised ^ by a sale ^ 
or mortgage of the estate. On a petition by the j 
committee, asking that he might execute a disen- ; 
tailing deed on behalf of the lunatic for the ' 
purpose of raising the charge by a mortgage : — 
.Held, that the interest of the remainderman 
•ought not to be barred further than was neces- 
sary, arul that the mortgage shoukl be made for 
a term of years, and without a power of sale. 
Mzres, In re, 2 Ch. D. 61 ; 24 W. E. G19— C. A. 

^ — X^rusts of Proceeds of Sale.] — The court,, 
under its lunacy jurisdiction, has power to 
bar the estate tail of a lunatic tenant in tail ; 
but it is the duty of the court so to exercise it as, 
not to ajSfect the rights of the persons entitled in 
remainder to the estate. '' Where a 'lunatic was 


tenant in tail of an undivided share .1 an estate, 
and an action was bronght for the partition of 
the estate, the court, under the 6th section of the 
l^artition Act, 1868, authorised the cormuirtee of 
the lunatic to request a sale and to join in con- 
veying the estate to the purchaser, ].mt <lireef,ed 
that the proceeds of the sale shotd(.I be subject to 
the same uses as the lunatic’s estate was subject 
to before the sale. Paras-, In re, LUllnps-taa v. 
Pare,% 12 Ch. D. 333 ; 41 L. T. 574 ; 28 W. K. 
193— C. A. 

Sale ta Eedeem Land Tax — Sanction of 

Lord Chancellor.] — Notwithstanding tlie ]n’o- 
visions contained in the .Land Tax ileflemptioii 
Act (42 Geo. 3, c. 116, it is the duty of the com- 
mittee of a lunatic to obtain the sanction of the 
lord chancellor before proceeding to a sale of 
any }.)art of the lunatic’s estate, for the purpose 
of raising moneys wherewith to redeem the larnl- 
tax. Wade, In re, 1 Hall & Tw. 202. 

Sale for Building Purposes.] — Land of 

which a lunatic is tenant for life cannot Ijc 
sold for building purposes, under 1(> A 17 Vlci. 
c. 70, s. 135, which applies only to lands of which 
a lunatic is seised or entitled in fee. Corhett. In re, 
35 L. J., Ch. 793 ; L. E. 1 Ch. 516 ; 12 Jim (n.s.) 
679 ; 14 L. T. 748 ; 14 W. E. 904. 

Neither can sueli land be sold under the 
powers conferred by s. 116, unless the sale is 
actually for one of the purposes sjjccified in that 
section. Ih, 

Bemblc, where it is desiralJe that the land of 
a lunatic tenant for life, who has a sufficient 
maintenance, shoukl be sold for biiiiding pur- 
poses, the proper course is to apply to the court 
under the Settled Estates Act. I h. 

By s. 125 of the Lunacy Eegiiiation Act, 1853, 

where a lunatic is seised of or entitled to land 
in fee simple, and it appears to the Lord Chan- 
cellor . . . to be for his bene lit that the same 
or any part thereof shoukl be made available for 
building purposes, and to that end the same 
should, in lieu of being demised for long terms of 
years, be absolutely sold, lie may ordcj’ the same 
to be sold accordingly, to such persons, in such 
quantities, upon such terms anti in such manner 
as to him may seem expetlient.” A lunatic was 
seised in fee simple of land on which was a house. 
The house having been burnt down, the com- 
mittee contracted (subject to the sanction of ihe 
court) to sell the land to a person wlio intemletl 
to build thereon Held, that the case wars not 
within the section. Tomhlnti, In re, *56 L. T. 
402— C. A. 

Share of Eeal Estate.] — The court has 

no jurisdiction under s. 124 of the Lunacy Eegu- 
lation Act, 1853, to authorise the committee of a 
lunatic to sell the lunatic’s undiviiled share of 
land to the owner of the other sh<aros. Weld, In 
re, 28 Ch. B, 514 ; 52 L. T. 703 ; 33 W. E. 845— 
C. A. S. P., Woolhotif^e, In re, 28 Ch. D, 515, n. ; 
52 L. T. 703, n. 33 W, E. 845. 

Sale under Settled Land Act— Tenant in 

Tail, ]— The- court will give leave to the comnxitree 



Blomay. In 
173 ; 4 Jur. 


Jurisdiction of Court.]-— 
.del' the Lunacy Kegula- 
0 make an exchange of 
it tlic minerals. 
Ob. D7:316' ;; 2^ 


woman teund y g^Q 33 l. j., Ch. W. R. 222 . 

422 ; 10 Jur, (N.s.) 24o ; 10 L. . , • , Lease -San( 

»ld. ^ 1 Sale.]— When the sanction ot 

fA'D'ATiants for Title— Tenant for Life— ^.^ly is required to the sale c 
(^„;;;;;^tteX“owers «, the eoeteiasttcal 

fAinid hv iiitiuisittoii. can sell aiul I'easoii of a beneficial^ bclIl^ 

atanatic so found and the application should, uud 

convoy the fee as a i ^, 1 ,, 

------ 

‘hh ■ "' ’ . , .u f Sale to Railway Company— ; 

mnhi re (33 Ch. D. 37), did not decide that court.]-Tho sanction of t 
*he coiu't ooulil in no case authorise a eommitteo to be obtained in aiq 

to enter into covenants on behalf of a lunatic, jj^j^tees of a lunatic, to a c 

■Por Kav L..I. : The word “ covenants m , 'faylor, In re, 1 Mac 
s m subk2, of the Lunacy Act, 1890, refei^ ^ Tw. 432.' 
to c'ovemhs by a lessor as well as to those by a | 

lessee. IT)- \ h Purchase-money in 

Conyholds, Sale of.]— Sale of copyhold estates ; Lunacy.]— A 

of a lunatic are “ot yhorised by statute 43 | 

Geo. 3, c. 75. The statute o9 Geo. 3, o. W,^^s.^2, | 
extends the power ot sale to estate^ 
ancient demesne or copy of court loLi. 

Ah ? 3 Swanst. 98. 

A committee of the person and est 
lunatic may levy a tine, or a lec 

copyhold lands of which the lunatic is i 
tail, with immediate reversion to himse 
under 1 Will. 4, c. Go, s. 28 , tor eitectii 
for the purposes of the. act. _ ^ 

Brand, In re, 1 Myl. & K. loU ; L. t 
The 28 th section of the act a] 
lands, of which the lunatic is 
immediate reversion to himselt. 10. 

Title — ^Reference to Master.]- 
cellor cannot make a L.L 

but will direct Ih — - - 

if the purchaser he willing 
Halford, In re, 1 Jur. 524. 

Partition— Committee— ' 
ance.l — A decree having b _ _ 

of lands, an undivided share ^ in which wai 
vested in a lunatic, as tenant in tail, an orcle 
was.ma.de in lunacy and in chancery, dircctin; 
the committee to, execute all necessary 
ances for giving effect to the partition. , 
rard, In re, Zoiuther v. Oufe, 1 Dc U. J. ^ b- 
421. ' 

Where a decree has been , made by a vice- 
chancellor for a partition of lands of which a 
lunatic was entitled to an undivided share as 
tenant in tail in possession, the. court, on tiie 
committee appearing and expressing his option 
that the partition would be , for 

the lunatic, made an order, 'i: 

Trustee Act, 1850,. theXunaey . 

16 & IT Yiei' 0 . ■'/Q, the mattei 
k'd'-x 'and the suit in which ’'the 
’ ^ ^ ] , made, directing _ the partitton 


■Liability of— Notice of Ch 

'u accordant 
A purchaser under at 
•lunacy paid bis” purchase-money, in tlr 
dieted by the lords comm«sioi 
neici oy I lunacy, disregarding a charge . of the 1 
and a suit totnforoe it, of which he had 
The amount was principally applied in p 
itc of a e the receiver in lunacy rth 

overy ef . ^ Upon a bill by the plat 

:enant in the purchaser liable for not seeing 

If in fee, application of the purchase-xnon 

master of the rolls, considering hnnsel 
2^a7‘tf ^.w the order in l.unac::,h ami as ^ 

Ch. 12. ^-y< 3 tion to alter it, retained the bill, w ith 
applies only to the plaintiff to apply m lunacy loi 
tenant in tail, with 1 or variation of the 

- ■'’ ' %.&y Stuart (Lardf 16 Beav. 

See ulse post, \ . iNSAlSflil 11^ hi 

]— The Lord Chan- 1 cebtaik Aotsof Paiiliament afi 

La. a title to a Innatic’s estate, | j^eal Estate, coL 662. 
the usual reference to the master j 
ig to accept the title, j 

1 Jur. 524.° 1 8- ^lortgages. 

! Power to Mortgage— Allowance to C. 

! ^ Arrears.] — An order w'as made that, tn 

i of a lunatic, who was committee oi. h 
1 should be allowed to retain the i.-iniily 
and grounds and the 
assur- own occupation and use, and 
Slier- 1 ried sisters, and that 4,000i. a } tai . 

' allowed him for his expenses in refcrenc 
The committee with his sisters oeciipiei 
Sion accordingly, and incurred neavy 
was alleged, unreasonable expeuscb, j 
establishment. The income being insn 
^pay the allowance, it fell into aiieai 
■committee iiiortgaged tdie arrears. , 
queiitly was removed u’om hemg e 
the and became bankrupt, and ii laige t 
Act. bills incurred in keeping 
acyl 'remained unpaid. A surpins liau 
mm 1 applicable to payment of the wtoii 
Tied ! committee presmted a petition toi d 


" '(It hv I . ‘ 

!, J-d , bn? <«<-•- 


Siam® 
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allowance was made to the foimer committee mortgaire. BniHlvwaite y, WafU 2 I'ww 
without any obligation to account, and with an 2C. (JcJ. 318* 1 L i Ex ^ 7 * 

intention indirectly to confer a benotit on him . ’ * *' 

and his sisters, still it was an allowance made to 

a person in a fiduciary position for a particular 9, Investment, 

purpose, and which he liad no right to niort- - nr r i • 

gage, and that the mortgagee could stand in Seciinties.jp-^^roney lielougmg i.<) tin* 

no' better position than the^ committee himself. 

JVf^lrL In ye. 51 L. J.. C'ih. 913 • 20 Ch D 4-51 • accommodate tne famuy, not 

46 L T 397 *, 30 W It 3S5 ' ’ ’ ' stranger, and on a first mortgage, not other- 

HeiaOitohiial the person to wlioiii mi allow- ^ ordered to he laiif out on real 

ance of tins kind is made has no stich riirlit “1111111 les. c.ii proeiu-ina- 

to arrears as will prevent the court from doaiins jIII, ivhllw • 'l"' 'vr'^'llbos*"^ 
with them in such way as it may consider just 1 Moll. 121,. 

and if the court finds that the ex|Kinses incun-ed 

for the })urposes for which the allowance was Government Securities.] — .A Inuntie's liroperty 

granted remained unpaid, it will stop the arreai’s, ought not to he laid out on anything Inn goverii- 
and make provision for ])aymei.it of such expenses, merit securities, except in very peiraLiar case,-. 
An inquiry was therefore directed as to which iZr Jacob, 234. 

of the de].)ts of the committee were pro}jerly 
incurred in keeping up the establishment at the 

mansion. Ih. 10. Transfers. 


Power to bar Estate tail.] —When a lunatic is 
tenant in tail of an estate subject to a cliarge 
for portioirs which it is reciui.s'ite to raise, the 
estate tail and the subsequent remainders will 
be barred only so far as is necessary for that 
purpose. A mortgage for a tei'in of years with- 
out power of sale authorised accordingly. Pam. 
In rs, 2 Gh. D. 61 ; 24 W. E. 619— d A. 


Bailway Stock.] — Eailway stock sran<liiig in 
the name of a lunatic in tlie books of a com- 
pany, by the constitution of which, transfers of 
stock are requii’Cil to be by deed, is siiiek witliin 
the meaning of the Lunacy Eegulation Act 
(16 ik 17 Viet. c. 76), and trn.nsferal)Ic by ai 
order under s. 140, Im, In. re, 3 .Do G. J,’ S 
453 : 2 N. E. 2 : 32 L. ,J.. Ch. 673 : 9 J iir. (x.s.) 
611 ; 8 L. T. 266 : 11 4V. E. 578. 


. Debts of Pnor Owner.J-A lunatic wnsen itled Tjaeiaimed Stocfc.]-A sum of (lOuf. cwisols 
m fee to one moiety of real estate as one of tiie now of unsound 

two co-heiresses ot an ancestor who had <Uy 

intestate. Ihe real estate was liable as assets ^he cominissioriei-s in consequeuc 

for paymeni of a considoraWe amount of simple ,,i,-ideu,ls havins; been iindaimed since 18.1ii 

contract debts of the ancestor ndnoli his personal _Tho fond ordered, under the r.t; (ioo. 3, c. tin 
l‘“'y- to be transferred into the niiine ot the ar.tonun 


ised the committee to concur with the other co- 


general in trust in this matter, and the arrear 


heiress in a mortgage oiyiie entirety to raise rf aiyidends ordered to bo paid to the •■curator 
the amount ot the debts, the mortgage temg so foe lunatic. 8,mi„zuriehulnre. i E. 171. 

iramed that the lunatic s moiety was only .liable 


for one moiety of the mortgage delit and interest. ^ , , , , , - 

and could not be made liablc^for any default ot ^ Stock held by Trustees-Mistake in Name of 
the other co-heiress in payment of the other In qr case where a letuale wa? 

moiety of the princii>al and interest, but the found lunatic, under the christiaji. ntime oi 
court declined to authorise the committee to June Eliza,, and there afterwards appealed strong 
enter into any covenant on belialf of the lunatic. believe tliat Imr true Christian nana 

Fox, In re, 33 Gh. D. 37 ; 55 L. T. 39 ; 35 W.E. Elizabeth Jane, but there were no moam 
32 C. A. ascertaining the fact, the lord chancel ioi 


Jane Eliza, and there afterwards a]rpeared strong 
reason to believe that lier true cliristiaii liame 
was Elizabeth Jane, but there were no meatis 
of ascertaining the fact, the lord cliancellor 
■■■directed, 'there being .iiq- doubt as to t'he^ ■..id^entitV’ 
^ 1 ■ ^ 1 ■ 1 M f of the rierson, that an order for the traii'^fer of 

Costs.]-A luuatic bomg touunt in fail of an by trasrees for the luri.atic, luidcr the 

undivided share ot an estate, a decree tor parti- Kliiabeth .June C., ami the or.lers uiam 

ticui was maiy windy ireotod that tlic lunatics proceedings should te entitled. “ In 

costs should be raised by inortgagy ot thedand am matter of Eiirabetli Jane C. in tlio coinmis 
alldted to her m severa Ity. On rhe oyiplctiou Cmwfofd, hi n 

ot the partition, tne lands allotted to the lunatic j 240 

were conveyed to her simply in tail, without any ^ ’ 
provision for raising the costs: — .Held, by the ■ . 

lords justices, sitting in lunacy, that they had — — Lunatic Trustee— Jiixisd.iction.j — 

no jurisdiction to authorise the committee to court of chancery has no junsdict ion to transter 
mortgage the land for the purposes of raising stock standing in the name ot two trustees, one 
the costs. Blmnnar. In re, 2 De G-. II & J. 154. of whom is a lunatic t tt 

Jur. (N.S.) 667 ; 4 L. T. 4o4 ; 9 Vv E. 428 — L.JJ 


mortgage the land for the purposes of raising stock standing in the name of two trustees, one 
the costs. Blmnnar. In re, 2 De G-. II & J. 154. of whom is a lunatic ' 

Jur. (N.S.) 667 ; 4 L. T. 4o4 ; 9 Vv E. 428 — L.JJ 

Duty of Gommittee to keep down Interest.] 

— Where a conmiitteo of a lunatic, against Debentures,]— A debenture bond of a limited 

whom judgment had been obtained, but not duly company, accoitliiig, to the constitution of whicii 
docketed, paid ovei- rents to a .mortgagee of a debentures were transferred by deed, and the 
. date subsequent to the judgment Hekhthat he,^ deecls.ot transfer upon, presentation to the com- 


. .committee to keep down the interest on the if 







ncdic so Found. 

Privilege.]— documents 

in Se hfnucy office without an order of one 

of the master’s in Imiacj or of ‘ ^ ^ 

1 Inif niiV llCISOll wllO Cilll- 

^“nst^’o^the udio that he desires to see the 

I "■ the lunatic’s property, Muclic^ 

sufticieiit to induce the 
■ion, even although the 
rival litigant. : The 
y circumstances make 
of. the reports eon- 
*t by its own medical 
the general rule 

person claiming 

of the deceased 
atisfy,. 


Kefereuce to Mastei 
dined to order the 
in the iohit names of 
the party claiming 
urevious reference tc 
S Mac. & G. 283. 

Payment in 

Separate Account- , 
fund having been . 

imder the Trustee Relief Act. 
carried to the separate 
cestui que trust, who was 
wards a petition was pres( 
transfer of one-tlnrd beloii 
Held, that the trustees nec 
notice of the petition. - 
/-TOO... 

11. Vesting Orders. 

Estate Mder SOOl.-Couuty CoT^t 
tioa l—Where the estate of a limatjo is 
200 Ldd the judge of^ a county ( 
an order under s. W pt — 

1890, directing some person 
and realise the lnnatics 1 
has no jurisdiction to dire 
Bank of England transfer t 
standing in the iwme ot t 

56T — 0. A. 


Trustee Relief Act 
j to Trustees.] — A 
court hy trustees 
one-third wms 
accoimt of one of the 
a lunatic. A. — 
rented in lunacy for a 
r] (ring to the lunatic . 
ed not be served with 

JMlnrcro W 


good a claim to ^ _ 

purpose is prima^ facie 
court to allow inspeci 
After- 1 request is opposed by 
court would not under 
an order for the inspection 
fidently made to the cour 
n advisers, hut with this exception 
is to allow^ inspection by any jiei 

ynrisaic- ^ 00^1 
is under r®“naUe and inopei 

court mAyi the ^ litigant, and W a 

the Lunacy _ Act, ' the ‘ > applied to for inspection, 

to take possession ot judge in luna . ^ ’'11 ^ ^ irrelevant topic 

property, the judge prwilege tiom disootciy is 

ot further that the tiehurth its dto^^ 

r.m 1 <!. B. 

than the other where neither can estabiisn any 

0. D.™ ™ s>v“ 

1. Deposit. probate Ation, a party to such aobon who 

Securities.]-Securitiesbeiongm^ r^^aaffldavi“ 

estate ordered to bo deposited with the niaswi “““y , applicant wanted inspection, 

"he purpose of reducing the — of the yy-udi but to enable her to 

committee’s recognisances. M(iF - th- ’’y”? allegations of mental incapacity 

201. intended to be made at the trial of the 

■Will.]— IVill of h testator subsequently found probate fjorio”’ them™' In 

a Imktii, directed to be .lepositedm the ousodj opP^ppy "‘l ® [1896] 1 Ch. 139: 12 

rf the master. Thon>i>.on, U fc, 1 Kuss. i: M. th. . ,y j_ p. 

853- 102; 60 J. P.36— G. A. 

2. Inspection. ntfip 

lunacy no person except the parties^ made In order for the official solicitor to 

claiming under them may as a right ?xLLt‘ ke' securities and other documents 

proceedings ; other persons claiming the ii&bt to iii-p iicsd denosited with a company 

Co'As^malteakseforthepmpose. 

J« Manner v . “I f ® f p L. T. 108 ; 2S S\K K, 180. 

as L. J.. Ch. S31; 10 Jur. (s.s.) 63 , 9 L. 1. ^-3 4^ pmacy the 

C98 ; 12 W. R. 293. court wiU orfer production of all documents m 

J B a lunatic, was tenant m tail m po.....ej5 co tip urister or registrar relating 

Sion of ’an estate of which 0. B his ^^ommittee S'threstite (V'a deceased lunatic on the appli- 

was tenant in tail cklon of “person claiming under him. But he 

having been brought after the [feath J- B- „ prima facie title to the estate. 
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defendant was no relation to the mother, j Inquiry as to Money in Hands of Com- 

Sniffth, I)i re. 16 Ch. B. 673 ; 26 W. E. 585 — i mittee,] — Committee of lunatic’s estate not tser- 
C..A. jmitted-to pass his ■ accounts without iiiqiiiiw 

A party claiming to he heir to the lunatic, | what money in his hands from time U) time, 
permitted after the possession of the estate had ; Master to* state particular circumstances. Oufe/r 
been giren up to the parties reported to be the I parte^ 1 Ves. 156. 
heirs, to inspect deetls and documents remaining i 
ill the master’s otfiee, which it seems may be ' 
retained till a proper investigation has taken 
place. Clarlie^ Mr pdrte^ Jacob, 586 ; 2*3 E. E. 

150. 

But the court made an order in lunacy for 
the deeds to be retained in the master’s office , 
for inspection by the claimants. Ferrlor, In re, I Misapplication of rnnds by Solicitor to Com- 
Carrow v. Ferrior, 37 L. J., Ch. 571, n. ; L. E, mittee.]— A solicitor to corumittees received aiul 
3 Ch. 175 ; 18 L. T. 65 ; IG W. R. 298. misapplied part of the estate of the lumitic, and 

then died insolvent. The court, although it 

Lunatic Deceased.] -Order of lunacy Md the committees auswtnnble yet c(>nsi\leHn^ 

i-eiiuisite for production anil inspection of docii- under the cireuiiistances, t.ic luiiat.c. it ho 

ments, &o.. file<l in office of master in lunacy ^covered would not enforce the latnhcy made 

where' lunatic is deceased. SUcooU. In 1 a decbration tlmt they were not to be clnu-od 

p J T TT ‘ ' With the loss, but trie costs were ih) 1: to be 

^ ’ allowed out of the estate. Moore. In rt\ 23 

^ - . . , ^ , L. J.,Cli. 153— LJJ. 

Lunatic Living,] — Order in lunacy 

requisite for production and inspection of docu- „ x n r,., 

mints filed in office of master ii lunacy, where of Surety. ]-Tp sureties m tne 

lunatic is living. SaHorh, In re, I N. H. 4 recognisance of the comunttec ot ipunatic to 
T tt his obeving the orders of the lord ctiaueellor, 


Hotice.] — In passing aecounis of n luna- 
tic’s estate, notice should be given to the parties 
next entitled, but they are uot alio^ve.i any 
costs. Wright, E,r parte, 2 Ves. 25. 


d. delivery out. balance reported due from him. but also for the 

Title-deeds— Heii’-at-Law.]— Heir-at-law of a costs of the proceedings taken for enforcing the 
lunatic applying for title-deeds out of court, payment of such balance, althougli they may 
after his death, must pay the costs of prelimi- had no notice of the dctault ot their pnn- 
nary order. Pearson, In re, C. F. Cooper, cipal until after such proceedings taken. Moehe/j, 
314 , ^ In re, 1 Ph. 506 ; U L. J., Ch. 161. 

. Deeds deli vered out upon report as to heir-at- 

law under order made after the lunatic’s death. Amount allowed for Maiuteuance.] 

— Where a fixed amount is allowed to the enm- 

Committee.]-Where the title-deeds of a “f “ 

lunatic’s estate Imve heeu deposited m the ^ Al 

master’s oftice. the court will noi direct them to accounts iii a formal ma mm iv ith 

bo delivered out to the committee, unless cir- t’A‘) if W K I .-,7 ’ 

that they should bo ffiacy m the custody of the amount, .'is siiall be .applied 

committee. Coojiei , In ;t , 1 Mjl. S. Ci. 58. maintenance, the liability to keep accounts 

and prove how much has been expended is 
. . imposed upon the person receiving the money. 
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^veB, he meet.) /f 

the whole suit, of ,,'nentertaiiiasuitapinst 

been increased ^V'tahl® 3 _ ■ lunatic’s estate, asking for an 
be court below, ‘li^Sul^s therewith during the 

lifeofan estate ”" 5 .) L. T. 

,oneTiewofthe ^ J’, C^. -.o Jun t 

; of it,deTOlved executors and trustees 

1 . ; according to .L.^ind i. ■ 4 subsequently, l)y niqin- 

V. a lunatic, the of the will ot ' ' i ouIt proved tiie 

.Vas. Mr. and sition, found to 

r of part of the will, y and estate of the lirnatic. 

of the remainder “"“'yq'; .,^,,1,1]. and T.for the admtins- 

.vith fuU notice that accounts of the 

according to^ the ,'^ 1 ^?,,""!:: etkms of L. and T.. in respect 

, become entitled between the date of lunacy of t-- 

assert their title, of 0 .,^^^1 of the luoiieys received oy 

Eterwards filed 111 and his '|y;i‘t^\ne,.eof miaht be ascertained, 
.itativo to compel t'^'ii in icri ^ ^ be charged with 

,eived by him 1- hitoc tlmreou. T. demuned 

■1(1 not been com- the batanoc... nvaYed tor accouiith, 

ave been liable so to so luu^cv and the death of the 

illed that position yt'^een for discovery for the pur- 

.1 account. Ih- such accounts upon the groinu, 

. Payment for past lofate bXfccliSuTth^^^ 

ace.]- Where, on uaunacy, and that the C th- 

irder having been to any relict or discoveij . ■_ 

former committee aemurrer was overruled witliccs... 

ance to avoid the pmstee— Injunction 
state being incon- j^ittee.]— The costs of lunatic s eomn tt 
to sanction such g^tirled to be paid by a trustee, the uferi <■ 

,nt of all parties ^““^^^tion to ^strain the 

,e estate. Putnek, in the name ot f he tmstee on the dcat 

vf the hmatic. Ivlech v. \ tetH, 1 Jui. d-O. 


Death of lunatic before Taxation, j 1 . 

1 A. K. sued out a commission cl l"nut,/, 
whicii ho was found a lunatic, ■ 

,vas made for taxation of the 
t'lYation the lunatic died Heid, tnax 
nVthe proceedings to have hfyMunpei, 
ieitor of the wife was entitled fo stand . s- 
itrn agSnst the lunatic’s estate in rcspeci 
bill of costs, and to institute a cieibto , 
.ribbe his right. ChcHer v. *-?/<?, 
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real estate, and the lunatic having died since the 
return of the commission, leaving no personal 
estate, refused, the act 11 Geo. 1 & 1 .Will. 4, 
c. ()5, s. 28, not applying. Tuhh, In. ne, 1 Jar. 
65 B, 

Held, that the costs of acoiniuission of lun.acy. 
and of the trial of a traversi:, in which the com- 
mission was confirmed, cojisliinted a ilebt wiihiTj 
the nietniiiig of the B 4 A\4il. 4, c. KH. rigainst 
the real estate (ff the Innatic. who had ditid 
liefore any tmler ina<le for ]jayijient of the Cf)st:s. 
IViUlauii^ V. Wnntivonth, 5 Jleav, B25. 

Costs of Opposition.] — 'Wlioi'c cr.sfs are 

incurred in opposing a commission of itapiiry as 
to tile state of mind of a pa,rty ami tlRMtppo^ititm 
fails, aithongh circumstances are stated showinu’ 
previous htiowledge and tliat tlie opposition was 
vexatious, a solicitor wiii }»e allowed the crisis rj* 
op])osirion aslielween solicitor and client. Fidi 
Y. Tanker, B W. IL 161). 

^ — - Eecovery of lunatic — Costs, of. Petition.] 
— The wife of a gentleman alleged to he a lunatic", 
anti who was separated from her. presented a 
petition iiraying ati intpiiry into the state of his 
miiul. The petition being ordered to stand over, 
tlic husband iti. the meantime recovered, and it 
was held, that, unless tliere were grave reasons 
against such a course, the costs of the })Gtitiou 

must be paid b y the alteged iui la tic. F , In re, 

2 De G-. J. ifc S. Sh ; BB L. J., Cli. BBB ; 9 L. 't 
698. 

A father sued out a commission of lunacy 
against liisson, under which he was found lunatic. 
Eefore, however, committee.s either of his person 
or estate were appointed, and Ijcfore also his 
property had come into the possession of thi.; 
crown, he recovered his sanity. Upon an ap]»ii- 
cation by the sou to supersede the commission : 
— Held, that the court had not jurisdiction to 
make any oi’der against the son bir payment of 
the father’s costs of the commission : but sue)] 
decisani was withoiit prejudice to any action the 
father might bring against his son. Anon., 4 
De G. & J.Toa : 28 L. J.. Ch. 644 : 5 Jiiv. 

062. 

— Pendency of Traverse.] — The costs of 
issuing a connnission of lunacy, if for the lunatic’s 
benefit and after tlie lunatic’s deuH'i, may be 
proved against tlie lunatic’s estate, notwith- 
standing the pemlencyof a traverse, of the impii- 
sition. Cimmmi. In re. 5 l)c G. 31. k fb Bi) : 
2B L, J., C:h. 26T; 18 Jur. 181 ; 2 W. 11. 2-18. 

— - Beath of Lunatic — Fund in Court.] — 
Costs of a commission of lunacy, which ha<! l>oen 
taxed dining tlie lifetime of the lunalle. ordered 
to be paid after his deaili mit of funds to which 
he was entitled, and which at his death wei’c 
standing to the crc<lit of a cause to which he 
was a pai'ty. Tteyler v. Tayler. B .Mac, G, 
426. 

Procedure for obtaining Payment.] — 

Whe]-e a coinmissioii die hrnatico iiaiuirendo has 
been properly sued out by a solicitoi’, at the 
instance of the lunatic’s wife, and tliere is no 
fund in the lunacT, the solicitor may, in the 
event of rhe death of the Innatic, }>roceed l>y 
summons upon his personal reiiresentatives, 
calling upon them for payment; of Ids dcmaiul 
for the costs of the commission, or for the usual 


administration aecoinits. Che.sfer \\ IlrF'e. 
Ihdter. In -re. 4 De G. M. k: G. 798 ; 28 1.-. J.. 
Ch. 283 : 18 Jur. 114; 2 Em IL 19. 

i Petitioa— Atteadauee of Parties later- 

j ested,] — ^Where a petition bir a cummisdon id 
' lunacy stated that riie allege*' I iuimidf* 'and Ueen 
dif unsound juind for U}5Wards of ildrty y.-ro, a 
I cestui fju*.* tni-t. muler a ieuienr madiL- ihar'ac 
this pei’iod, was allnwcd to arteiid tlie exeeution 
of the crainuis-iiinL igioi* an uuilmaaking to aijifle 
' by such order as rhe court might make as to rhe 
inen-amd ei^sts ocra^iuned bv ilu.; at iemlaiua^. 
irirhanls. In re. 1 i)c G. 3L 3:' G. 719 : 2t i.. J.. 
Gil. 739 ; 16 .hir. Jes. 

' Opposition by Ifeaxest Eelatives,]— -The 

'nearest rojat-u.*ns ()f a sigjposed IiUiaiie oniered 
to pay rhe (msts o(‘casitan'd by r heir ('?ppo.siii«>n 
to a pihirion for a. commis'iiou (>f lunacy pre- 
,-'enie<l bv stranuers to tim fauiih*. SnArk, la re. 

' I EiissHUB. 

j Inq^uiry — Costs of Petitioner,]— In an impdry 
as to an allege* 1 lunacy, the costs of the p-ifitiotier 
I were ordereil to be paid out of rhe estate of the 
' alleged lunatic, not withstanding that the alleged, 
lunatic had recovered an.l wa^ eertiiifji to be of 
! soundi mind. Anon.. 3 Is. It. 272. 

j - — Expenses and Costs of Befenoe.j— The 
i court has jtirisdieiion. where an iiajuiry as to 
i the unsound ness of mind *4' :in alleged lunatiie 
1 is pending, to sanction an aiiowance for the 
i necessary household, expenses of rhe allcgtai 
i lunatic, aiul for the expenses of prei'iaring bis 
defence upon the nitjuirv. Jh/lloeh. In re. .55 = 
! L. T. 722 ; 85 MML 109—1,'. .V. 

Charges of Witness.] — An in* iiiiry having 

i been ordered under the Lunacy ,Keg'iilaGon Acts 
whether or not the tlefeiidant was of unsoiuul 
mind. the iJamtitf. a rneriical mam was empLriyed 
by the defendaru's solicitor to examine thedefen- 
i dan t. for the purpose <4' giving evitkmee at tim 
iiKpiiry, hut notwithstanding such evidence the 
defendant was fmind to bo a innatic. The plain- 
. tiif subset jnently brought an act ion in the couniy 
court against the <lerenihmt for his eiiarges in 
res^iect of the servkies s<a reiulered by bltri, but 
i was nonsuileil on tlie ground that he c*,vuld not 
' recover such charges without an order under the 
ub-'ivc-iuentioned section : — Held, that s, II ot 
'the Lunacy Regulation Act. 1862. did noi take 
,awaT or alfeet' the plniufitrs right of acrum. 

1 assuming the actioa t** ]>e in other respeevs 
* luaitnainable. and rliei’ehwe that ihe nonsuit was 
wrm'i'i' and tliere nuNt be a new trial. Jh'oeh- 
aril V. FnlioeF 58 L. J.. ty lb 289 ; 22 Q. R. Ik 
' 567 ; 87 ML IL 455 ; 58 J. F. 4(15 : 54 J. Ik 19— 
0 . A. 

I Medical Witnesses —Eemmeratioa of.] 

— Frcviously to an inquisitioti t?f hiuacy iield in 
the case of 3Irs. 0 ., wlm teas alleged and found. 

' to bo of unsound mind, she was attended by 
■ several physicians, as well in their ordinary 
; capacity as for the pur])Ose of prepari'iig thein- 
I selves to give evidence In her favour upon tite 
! Iiujuisitioti in question. They received at the 
, time no reinimcrarion for tiieir services except 
dn the case of one of them, to wiioru promis- 
j suiy note wits [given by the^ lady, oetiring ilatc 
I subseqttently to the period at which her imbecility 



LUNATIC — «o Found. 


^vas afterwards declared to have begun. Ux^er i 

a suit to administer her estate, these gentlemen Ux presented 


a suit to administer her estate, these gentlemen ^ mind. He then in-esented 

aixplied by motion to vary a j Tj petition praying that the applicants i‘X‘ght be 

chief clerk, by adding thexr names to^ hhn his, costs hxmxxTex on the 


claimed by the solicitor ot the ladj > “ut the u g ^^.pether he urns sane, and that the , 
amount of the promissory note given ° .rnnlication had been made bonil fide, withou 

Elliott V. Inoe, 4 W. R. ol.o. “5^ kterests :-Held, that assuming tho cou t 

Costs— Alleged Lunatic found “f Sound ^ an “onSr o'^htyot to be 

.0 w. », ™.. , 


ill Ills Deviiii — j _ 

.ordered the^ costs of the "gecl i Traverse-Successful-Costs of Commission. 

and of the inquiiy to be paid . i _ifter the finding of a jury upon a traverse o 

iuiiatic’s estate. O , re, L. R. 10 Ch. 7o , | pj 1 °„ppy, that the alleged lunat 

•23 W. B. 3T7. , _ i pf 'tppnd mind, the court acting m the jura 


Traverse — Successful — Costs of Commission.] 

.... ,, ..,4! « -im'vr nnmi 0, t.vaVGrSG OX 


ittuiuiv ' {XXI lllq UlniLlUi.L Ui. 1 ^ J.1 • ,V' 

■‘"'^rpSition presented by diction ’in\imacy hasTrauSy? urSa'tim 

liiQuirY into 'the meiitcil coiichiioii of • ^ r Pnn 4- o oS oV otherwise, to direct ptiyp^owt 

resulted in a finding that she 'J.'f °y out of ‘the property of the alleged lunatic, of any 

and capable of managing liewelf awl h® afiaiis. o ‘ ^ reference to the commission 

Th. fi««~ aiw .‘TtiS ! ritoSV -"iw ..»« *f “yif-S 


s; .ppl* li>t upoi. th. ™.;« So.. «« 

the dicrotion given to it ^ t£c iieytive the lunacy at the time of the original 
Act, 1890, direct his costs to he pmd by , = igdipn. Zoveday, & pane, 1 De G. M. G. 
respondent. The costs were veiT laige the muis ^ 95, _ 

petitioner would have been Upon the return of the travcKe to the mqmsi- 

obliged to pay his own costs. Xhe rebponclei 1 lunacy iindins? that the party was a 

Tiaiyonsidlrable property , The tion^^ of her marriage, and at the 


3 bmm S in the interests of his v^fe bu b« the ioid doubted 

iiis conduct had been c,®nst® fvte- he propriety oi such a double issue. No costs 

hostility in her, thereby probably causing ^tia 1 out a commission ot lunacy 

hpense :-Held, that ^he petirioner s c<«ts mus o Um success, however men- 

be taxed as between party ^ the property never commg to 


be taxed as between party ^ p^t “f ! torfous the case ; the property never, coming to 

thirds of the taxed ^niount 2 g ^ ^ of the'erown, there is no tund. 


thirds of the taxeua—^^ possession of _ the crown, tnere is no lum. 

tS he claimed an interest, iheiiay Trarase'^of ' a* Verdict orunsouiicl mind, under 

he waived so far as was he cm riderh a commission, being the right of the party, 

ment of the costs. 1 he points to be ^ ^^ot be refused, and prevents the crown 

by the court in exercising its taking the custody, and consequently allowing 

,s. 109 of the act stated and eWsed^ ihe costs of the proceedings, however men- 

r«, 61 L. J., Ch 99; [ 892] 1 Oh. 549 , hb ^^^us birt they were given out of a fund of 
L. T. 9 ; 40 W. E. 2a/— 0. A. 1 lunatic in court in a cause, on the pvmci^ple on 


to be ot SOUILO mihioi, tiiv; ' - 

ill exercising their discretion oyer the costs of the Uo. 

inquiry under s. 109 of tXie X^unacy i Wife’s Costs — Application made without 

■may,iftlieapidicationforthem^^^^^^ Lel^l-^Held upon tlio wife’s petition, that 

them to have been Pf court had no power to order money to be paid^to 

Funlttc, aud^to'’SvrbeL made on | l^p^ble ha trtoveteUht 

fXS ti^“ppfic“Ka hy the person j 1®-® ^ 

X wms alleged to be a lunatic. An apiteal lies i Moll. 4bb. 

to the Court of Appeal fi-oui ^h® Lotds J^rtioes | ■0iiauecessful-Costs.]-The costs of a,Ti 

sitting in lunacy, wto the lattei “ye Art misuooessful traverse of an inquisition of lum.cy 
an order under ^ s. 109 ot the Lunacy Act, “ ^ out of the lunatic’s estate. Wetaioorih 
1890, deling ®®f l'STYl823] 1 y Toil 2 Y. & C. C. 0. 537 ; 5 .Jur. 1150 ; 6 Jur. 

Ch!' 466 ; 2^ Eriesl 68 l! W.^B. 980 ; 7 -Jur. 738. 

277— P. A. ■ ;■ . . SoUeitdr— Lien for Costs.]— Where a smt was 
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aiiirit C.. the mother of the mind of a lady was presented by a iici'^^hhonv 
who was no relation of the supposed lunatie, 
"the i'aitii of represeiita- The medical visitor appointed by th«e court- 
reported that there were grounds hu’ an ‘hupilry. 

^ and an inquiry was held some montlis lator 

descended upon the married before a jmw. The jury returned a verdier that 
co-heiresses in tail Held, that the lady \vas of sound mind and 

that the property managing her own affhirs. After tlie verduo 
* ‘ souirht the petitioner obtained a letter from his >oiicitor 
i indemnifying him against the costs of the pe:i- 
there was 'no evi<lence tioii. The petitioner tiieii innseuttMl a ^econd 
amr^listinetly represented to petition, asking for the payment of his cost< mar 
" the copyholds of the lady’s estate under the Lunacy 

--1 Act, 1862' (25 A 26 Viet. e. 86), s. 11. Another 

but that as it petition was presented by tlie lady asking that 
her costs should be paid by the petitioner tor 
the inquiry. The court declined to make any 

^ m, being of 
‘port showed 
,qulrvdii;tiii&' 


proceedings taken agi . 

married women, at their and theii' husbaiKh 
request, and upon 

tioiis made by them in reference to C.’s estates, 
was payable out of the copyhold estates which, 
upon the death of 0., 

'women as her 
as there wns no allegation 
which the married women, as co-heiresses, 
to protect w’-as to be subject to any demand in 
respect of ■ costs, arul as t 
that they clearly 
the solicitor that their estates in 
should be liable to make good the remuneration 
for his professional services ; but that as i"* 
apiieared that the pei'soii and estates sought to 
be protected were C.’s; that it was, according . 

to the solicitor’s allegations, her property to order as to costs on eit 
which he must look for his reimhursement of opinion that, though _ the 
the expenses of the proceedings: that his tluit an inquiry was justi 
evidence showed that the representations made case had been really set on 
related to, and that the married n'oineii were 

desirous of having, proceedings taken in regard Cn. 265 ; 4 Cn. J-). oUl , . 
to her lunacy to protect her 'property and their 186— t. A. 
own interests as co-heiresses, the case^ failed, . 

and that the bill, as against A. and his wute, Action for Costs. _ 

and the wife of B and the trustee of the settle- on part ot a iuuatic can 
merit of A. and bis wife, must be <lismissed, but him for his bill or costs, 
wnthout costs. Tunin' v. Itwe, 5 Jur. (N.s.) Ambl. 102. 

B. and his assignees in bankruptcy con- Misappropriation by ~ Procoetogs 

sontintr, it was declared that the solicitor had against Estate— Benefit of lunatic. ! ei ,■ 
a lien''for his bill of costs asaiust the interest, the committee ot a lunatic uUo"s‘il a .'(iLutoi 
if any of B . in rieht oE his wife, in a moiety of to receive part of the estate ot tiie .nnntic,^ and 
tie nrouertv Ih ' tiie solicitor misapplied the money so received. 

tho]«opeit}. . insolvent Held, tli.at although tlie 

Solicitor— Order to Tax— Delay. I-Solioitors. committees were anawornble for the acts of their 

mid fo“r b^^^^ in the hiuacy, obtained an stances, the court made a d^; mat.ou tl at he 
,...0.,,. tn.. tn^'ntiou. but (lid not tax. Five years cnmmitlecs should not be (.h.i.^i.i uitli ni li ss 



LUNATIC— so Found 

an order made under s. 109 of the j an ^ J 

1890, charges the amount of such tioner had hecn m 
:oc^ Ending in the name of the of the lunatic. P 

itio, this does not constitute a ohwging 

n the meaning of Ord. XLYL^r It Before he! 

3 re the pi*ocedure laid down in 1 & ^-<5 Master’s Report. J- 
is not applicable. Catlieart, In re, 62 hearing of a pet: 
'^0 • 1 Ch. 466 ; 2 R. 268 ; 68 report in the ma- 
ll W B 277— C. A. died. The court 

er may direct the alleged lunatic to refused to allow t 
amount of stock sufficient to satisfy legal personal re 
4s • and if the alleged lunatic fails to petition to stand 

h this direction, an order may be made to costs wdien tt 

of the Judicature Act, 1884, directing jealt with. Pojd 
1 solicitor to make the necessary 403, 


ommittees.1 — Proposals laid before the 
sr for appointment of committees were 
proved of ; a petition was then p]:ef erred 
he might review his report, yffilch he was 
’ed to do. Other proposals ivere laid before 
master by the same party, and also dis- 
oved of; and an nnsnccessful ^ opposition 

made to the petition for confirming the 
ct. Costs of all these proceedings granted. 
, Ah' 7 )arte, 1 Collins, Lun. 461, And see 


the intestate, was refused, uaacujje y. 

C. P. Cooper, 250. I 

Inquiry-To Pay Costs-Transfer of Mortgage 
There was no available 
lunatic wherewith to pay the costs 

and he was entitled 

The mortgage had 
settlement. The 

trustee \vas dead, and there was nu uuc 

to take a reconveyance, but a person 
found who w'as willing to take a transfei of 
mortgage :-Held, that the court could effect ttas 


vested in Lunatic.]- 
property of a 
of the inquiry as to bii ^ 
to a mortgage of freeholds, 
been made under a power m a 

(lead, and there was no one competent 
' ^ ~ had been 

was wTlliug to tate 'a transfer of the 
— T-Ield, that the court could effect Tins 
the lunatic’s interest in the lanB to 
ulcr s. 116 of the Lunacy Regulation 
to pay the costs. Bivwn, In re, oO 


Refusal to produce Lunatic.] — If the person 
in whose custody a lunatic is, refuse to produce 
him to the commissioners, the court has made 
them pay costs. Southcot, Be jxirte^ ^ v es. 
Sen. 401 ; Ambl. 111. 

Costs incurred after Death, of Lunatic.]— A 

report made by the master after the death of a 
lunatic cannot be acted on, but the costs mcuriec. 
after the death may be ordered to be f^xed. 
Way, U re, 30 L. J., Ch. 815 ; o L. 1. ol9 ; J 


III. LUNATIC NOT SO l^OUND. 
a. JuiasDiGTiO]sr in Lunacy. 

Appointment of Receiver of Dividends.] — 
Where a person is, through mental infirmity 
arisiiisf from disease or age, incapable of managing 
his affiiirs, a master in lunacy has jurisdiction to 
appoint a receiver of the dividends of govern- 
ment and other securities without ordering a 
transfer of such securities into the nainc ot^the 
receiver. Bnnone, In re, 63 L. J*? 
riS94] 3 Ch. 412 ; 7 R. 580 : 71 L. 1. 36a : 4a 
W.R. 175— C. A. 

Although a judge has jurisdiction to iip]_) 0 ]Tit a 
receiver of dividends only, the usual practice 
lioth in chancery and lunacy, uj-imely, to order 
the securities to he transferred into court, and 
to allow the receiver to obtain the dividends 
from the pay master -general, ought not without 
sufficient reason to be departed from, Imt ought 
in general to be adhered to. Ih. 

■ Appointment of new Trustee.]— The Duchy 
Court of Lancaster has no jurisdiction to appoint 
a new trustee in the place of a trustee^of unsound 


ismsii 



iiililiiii 


Trustee Act, 1850.]— The case of an criminal lunatic in Broadmoor Asylum, and 

imbecile trustee is not within the jurisdiction of there appeared no reasonable prospect of his 
thiscourt, and an application to the lords justices ever being released. His mother and budher 
or lord ciLaiiceilor is neccssaiT. Good Intent for an order that his property. 

Itenojit Societij, In re. 2 W. lb (>71, ^Y^th some property in which they wJreinP. rested 

together with him, might be applied in payiarmt 
^ Person declared Lunatic by Foreign Jurisdic- of raoneys for which the lunatic had 'given 
tion.j — The ioid chancellor has no jurisdiction, security, the mother undertaking to pay liis 
under the s. 24- of 1 Will. -4, c. Bo, to deal with other debts : — Held, tiiafc the ai’ipiication/masr 
the ])ruperty of a [)arty declared lunatic by a be refused as not being for liis beneiit. Ih. 
foreign jinisdicticm, except only in conformity 

with the laws of the country where the lunacy “ Property ” in Lunacy Beguiation Act. : — The 
has been declared. Se/cion v. Jfannijo/, 1 word ‘‘ property ’’ in the Xumacy Keguiat ion Act. 
iMac. A ib Ht>2, I8B2 (25 A 2B Viet. c. 8B), s. 12. wlileh ein]>owers 

A lunatic abroad, under a judicial j .troceeding the lord chancellor to make a. surnmniy older bu 
in nature oi a coiiimis.^ion of Innacy, is not rendering the property of an alloge<l lunatic 
within tlie statute 36 Geo. 3, c. i>9, s. 3. See 6 available for maintenance, where sucli |>i'operty 
Geo, 4, c. 74, which repeals and re-enacts this does not exceed 1,01 H)/., means beneticial propeHy, 
statute. Sijlra v. ./At Tb.vb,/, 8 Vcs. BKl or property clear of del)t: and where this diVi 

not satisfactorily appear to be the case, a I'eference 
Directions as to Pz’operty.] — The court will was directed to the master in lunacy to irupiire 
n(,>t give any directions touching tlie property of whether the fact was as stared, and ais>.) uiieiher 
a |')erson of imsoimd mind, where no commission a projiosed coini)romise atfecting part of the 
of iiiiiacy has issued, though tiie fortune of such property was proper to be carried iiuu eilAct. 
person consist only of an annuity of 50b and Adainf,\ In re, i Dc G. J. & S. 182 ; 3 X. Ib 339 ; 
150b of ancars, and though the next of kin and 10 Jur. (x.S,) 137 ; 9 L. T. ()2B : 12 IV. K. 2id, 
the parties who have to pay the annuity submit In ascertaining wliether the projX'i'ty of a 
to such order as the court may make. likltjwa ij, }iersou of unsound mind is of the amount of 
0 Buss. 152. 1,000/. or less, so as to bring the case within 

25 A 26 Viet. c. 86, s. 12, his debts and the 
Maintenance — Fund in Court.] — An idiot, expenses inciirrc<l in liis past mainteuance since 
aged 29, i-esiding w'ith his brothers and sister, he> became of unsound mind are to be dcilucted. 
was entitled to 4,446/. lbs*, consols, paid into Faireloth, In n\ 13 Ch. .D, 307 ; 42 L. T. 72 : 28 
court under the Trustee Relief Act, and also to W. E. 481 — C. A. 

■other property, the whole income of which was 

under 300/. a year. Upon a petition presented Petition for Application of Income — Opposition 
in lunacy and under tlie said act, an order was by alleged Lunatic.] — The power given to liie 
made for the pajunent of the dividends of the lor<l chancello]’ ]>y rs] 12 of tlie Limar'y llcgiila- 
fund in court to the brothei' and sistei* of the tion Act, 1862 (ex’teHded by s. 3 of tiie Liniacy 
idiot so long’ as he shouhl reside with them on Regulation .Amendment Act. 1882'). to make an 
their umlertaldng to maintain him. Bnvlie, order for the a)>plication <v|: the projieriy of a 
In re^ 2 Be G. F. A J. 124 ; 29 L. J., Oh, 608 ; 6 person of unsound mind for his maintenance or 
Jur. (]Sr.S.) 717 ; 2 L. T. 587 ; 8 W. R. 534. beneht, when lire property is below a Sj>eei6etl, 

amount, without directing any inquiry imder a 
Maintenance — Reference to Master.] —The commission of lunacy, ought' not, even if the 
trustees under a will in which a life annuity of jurisdiction extends to cases in w’hicli the alleged 
600/, a year, and other considerable benehts lunatic appears and denies unsoimdriess of mind, 
were given to a person, -who, at the death of the to be exercised in such cases. Lp(',s‘, In rc, 53 
testator, was confined in a lunatic asylum, tiled L. J., Gh. 1022 ; 2f> Ch. D. 49(> ; 50 ,L. T. 489 ; 
a bill for the directions of the court, in executing 32 W. R. 1005 — C. A. 
the trusts of the will relative to the lunatic. 

Tlje wife of the lunatic presented a petition, Petition for Application of Property— Hotice 
praying for an allowance out of the income given signed by Agent of Solicitor, j I’he Jiotice a 
to tiie iunatic, and the court thereupon referred it petition under the Lunacy KeguIaUon Act . 1 862. 
to the master to inquire into his state of mind ; ,ss. 12. 13, 14, 15, which was served on ao. alleged 
and the master having reported that he was lunatic, was sigueil by the London ageiii ot the 
of unsound mind, and not competent to the petitioners solicitor, expressly as agent Held, 
management cf his aRairs, the court upon that this was not a comp.liance with, the 59x11 
petition of the wife directed the trustees to apply rule of the Lunacy Order, 1883, which <lirec1s 
to the great seal for a commission of lunacy, the notice to be signed by the jjetitiuiier or his 
and referred it to the master to ijujiiire wixat solicitor. SnnunerrUle. In ro, 55 1j. .L, Gh, 367 ; 
ifi the lueantime would be a proper allowance to 31 Cli. D. 160 : 54 L. T, 143 ; 34 W. E. 185 — 
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Past and Mature Bivideutts— raymeuw 

Curator Bonis.]— The lord chancellor wiU order 
narment hv the bank to the curator bonis of the 
pSt diYidends due on the stock, hut not tuture 
(Imclends. 1^- 

future Dividends— Payment to Curator’s 

Attorney.!— Where a cm-ator of the property ot 
flunatic iesiding in 

hy the court there, and such cuiatoi had autho 
Scd a person residing in England to receive 
dividends of shares in companies and, of consols 
belonging to the lunatic, which had theretofoie 
been received by an attorney appointed oy the 
hiTiatic the court, no opposition being made by 
the conipanies or the Bank of England, ^ 
order that they should respectively be 
to pay the accrued and future to tl e 

r-n4tnr’s attorney. JBumea, In re, 44 L. T. 322. 


Infant Ward.]— The jurisdiction ot tne 

court over its infant ward is J:aken away 
by any physical or mental disability to v hich 
the infant may be subject, and such dire^ction^ 
ought to be given as to his treatment, whethei 
in a lunatic asylum or not, as the court considers 
to be most for his benefit. MivarcU^ 

L J., Gli. 233 ; 10 Ch. D. hOo ; 40 L. T. Ho . 

I 27 W. E. 611— C, A. 

! Property — Applications as to.] — Applications 

' relating to the property of persons not foiind 
lunatic by inquisition, which is m or under the 
administration of the comt of chancery, are 
entertainable by the oui't in 
diction. Macfarlane, In re, 2 X & H. cid , 3 ^ 
L, J,, Ch. 335 ; 8 Jur. (N.S.) 208 ; 6 L. 1. lot ^ 
10 W. B. 369. 

— Directions as to Management.] — - The 

court of chancery, in its_ ordinary J^’isdiC" 
tion, can entertain applications, t-elatmg to the 
property under its control, of persons ot uuboaiK. 
mind, not found lunatic by inquisition. Ib. 

Interim 'Order for protection.]— -Whete 

the lunacy of a person is in question, the court 
ttn’ii a nro visional order as to his ejects, 


application of the curator of » 1™®*“ ' Ws a&ir^ Tlic only ground for the pedtion, 

in%olland. for the transfer to him of the coipus , ] affidavits annexed, was that T. was 

of funds in England to which the lunatic was ; By a menioraudum indorsed 

entitled. In re, 3 Mac. & G. 234. i of court appointed the 

. . ra, iSrXr but 'the order contained no express 

Stock— Transfer to curator Boms.]— the , ^,gpij^uation that T. was of unsound mind It was 

Act 1 Will, i, c. fi.5, does not render it imperative | curators wore 

on the lord chancellor, on apphc^ioB ot a . 5,^ uases ot 


on the lord cnanceuui, un ‘nu;;— q-q-- - 
curator bonis of a lunatic appointed bj m 
Court of Session in bcotland, to ordei a t'aiistoi 
of stock standing in the 

Bank of England (the property of the lunrtic) 
into the curator’s name. Uorijau, In )«, t 

^^'ifbnTwas filed by an English lunatic liesnlent 
in Hcotlaiid, and by his 
appointed in Scotland, piaying 
bv one of two trustees into the name ot the 
curator, who was the other trustee of 
Government Stock standing in the name ot the 
Soi and his co-trustee. The 
motion that the defendant migM I’® ^*“‘5 

to make a transfer, after Mqumng the bill to 
be amended, by making the plaintiff sue bj 
his curator and next friend, made an oidei, 
by consent, as upon a motion for a decree^ 
Jlesxim V. Sutherland, 2o L. J., Ch. fab7 , 4 
W. E. 820. 


shown that curators were “"'“V ’ 

not onlv ill cases ot uiisoundncss ot mind, out 
also when persons were, by illness or alienee 
abroad, incapable of managing their own nftnii s - 
—‘Held thfit the memorandum lIKlo^^e(L on tne 
petition amounted to a declaiatioii / 

ineaning of s. 141 of the Lunacy Kegulation Act 
1853. that T. was of Bnsouiicl mind. i«i 1 ft, 
In re, 51 L. T. 310 ; 32 W. E. 'JU9— C. A. 


h. jTJEISDIOTIOK OF THE ClIANCEBY DIVISION. 

1. aenerally.. 

Person— Protection ol] — Jurisdiction of tVie 

. . f 4-1-.^ v- 


Person— rrotecwoii ut.j — - -- 

court to interfere for the protection ^ “c 
not found so by inquisition. ’ 

9 Beav. 211 ; 15 L. J., Ch. 29b ; 10 Jm. 6JJ. 


Appointment of Guardian.] — Although the 
ohaucerv division has power, in the admmistra- 
tion of the trusts of the property of a person of 
unsound mind not so found, to give directions 
for his maintenance, it has no jurisdiction to 
appoint a guaijan of his person. J 

questioned. -Bfy/ii, In re, 4 J L. J., Oh. .>6 ,1 
Ch. D. 364 ; 41 L. T. 5/0 ; 2/ W. E.^ 8/o u. A. 

The chancery division has jurisdiction to give 
directions as to the guardianship pd main- 
tenance of a person of unsound rniiid not so 
found, but will not exercise it unless the property 
is small and proceedings are not intended to be 

“ “^4 i!TS3 

Brandon's Trusts, In re, 13 Ch. D. 7/3, 41 
L, T. 755. , : 



Inquiry as to State of Mind of Infant 

Devisee.] — In a suit to administer tlie estate of a 
testator, a devisee infant ]:)eii.i,c^ incapable of 
manag'i Ids own alTairs, a inotion was made 
und.er s. Id of 15 JS: lii Viet. c. «Sd, fora refereuee 
to inquire into the devisee’s state of mind : 
— ^Motion refLise<l. and no order niade. Costs 
reserved. Ada mu v. Smith, 1 R. 475. 


— legacy— Payment to Brotliers on under- 
taking to .maintain,] — A persoji of unsoiuni 
mind, not found so by inquisition, was kepi by 
her brothers in a priva-te asylum d'om it'32to 
1851), at a total expense ttf more than Ton/. The 
brutliers liaving sutfere<l losses in trade, and 
being unable fiii'ther lo sap{‘}Oit her. siie 'was 
kept in a county asylum, jit the expen-e of the 
county, from 1851) to 187.1, the total exiiurise 
exceeding 800/. In 1871, a legacy was paid to 
her brothers, wiiieli by a, will was di'reei,cd to Ijo 
paid to ihein to be applied for lier benefit, Tiiis 
legacy was ordered to be rei :dDed by the bi'others 
for her [>;ist maintenance in preference to the 
claims of the county, the bi’otliers undertaking 
to maintain her in future, {rihimn. In re, L. .R, 
7 Ch. 52 ; 25 L. T. 551 ; 20 W. R. Iu7. 


2. Maintenanoe. 

Jurisdiction — Property under Control of 
€ourt.] — The Oliancery Division has no jnris- 
rlictiou to tlirect the apj.dicarion of the property 

found) foi‘ 


of a }>e:.'son of uiisoim(i mind, (not so 
his maintenance ttnless there is eiti.ier money 
belonging to him in court, or the coui’t ha,s con- 
trol ovei.* his propert}* by reason of there being 
.an action or some otliei* ju’oceeding pending 
relating to the pro[)erty, (lelmmetfH 2'n/,sti<, In 
re, 56 L. J., Oh. 411). 

An order cannot be made for tlie maintenance 
■of a limatic not found so by inquisition, unless I 
proceeditigs have been taken for placving the 
])roperty under the administration of the Court 
■of Chancery. Tatjter, In re, 2 Da G-. F. A J. 125, 

Maiutexiauce out of Capital.] — The juris- 
diction of the Ciiaucery Division to give directions 
as to the maintenance of a person of misouutl 
mind m>t so found is not confined to applying the 
Income 'for his maintenance, Imt exteruis to the 
,ii])plication of capital for that purpose. TuoSh 
W ill, In re, 55 L, J.. Ch, -154 ; 82 Ch. D. 81) ; 
54 L.' T. 1)10 : 84 W. R.'75T— C. A. 

.Parr of the capital of a fun<l in court belong- 
ing to a married woman, who was deranged, anti 
had been deserted by her husband, ordered to be 
;q)plied for her inaintenauce. Peter v. Orote, 
7 Bim. 288. 

Past Maiiitenauce. 1 — The court ordered, 

.a funiiof 871)/. stock and ol cash paiil into court 
under the Trustee Relief Act, and constituting 
nearly the entire fortune of a lunatic, not found 
■such * by inqiiisitimi, to be [laid to his father in ' 
part discharge of inonevs expended for past 
maintenance, Zntv, In re. 80 L. J., Oh. 512 : 
7Jur. (N.S.) 410,; 5 L. T. 464. • 

'fhe court, ordered the corpus of a fund,' to 
which a lunatic was entitled, and which had 

/ yoii, IX. -- cu'- A : ’■ 


Fund in Court-Payment of Income to 
Lunatic.] — A fund in ctuirt bvluiging to a 
person of weak iurcllect onlcrctl. by consent, to 
be carried over to his separate account, the 
dividends to be paid to him until furtlicv order, 
witli libertv for him to apply. Parker v. Wallin, 
11 L. J., Ch. .120. 

Father.]— -Order directing die dividends 

of a Sinn in court belonging to a pcr.suu qjf 
unsound mind, though not so .found, liy iuqrii.'>i- 
tion, to be paid to her father for her inainteiiance. . 
lierrij. In re, 18 Reav. 45.5. 

Mother,] — An infant, who was entitled 

to dividend of" stock standing in court was 
found a lunatic by the laws of tiie United 
States of North America. The court made 
an order for })aymoiit of the dividends to 
the -infant’s moihe.r for his support, she under- 
taking duly to applj^ the same, witliout .requir- 
ing that the fund should be paid to a se[carate 
account, and an apjdication be made to t he Lord 
Chancellor. ■ lldans v. Carr, 2 De IL A Bm.242 ; 
12Jur. 648. 

— — Husband.]— Upo,h. a petition presentetl 
by the trustees of certain .Tnarriage setllements 
respecting the management of the^ trust funds, 
it was -ordered' that, the ^vhole of the income 
thereof which was settled to the seqjarate use 
[.of the 'wife^ who" had become lunatic^, anti was 
1 being, su,pp.qrte:l'‘by husband ' in a private 
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till the point of i he luna<‘y is determined. Hele, 
In re, 8 Atk. 685. 

AdnimistratloH.. ] — When the property of 

a ].)Crson of uusonud mind not so found is small, 
ami it is iio.t desiiuble to take [iroceediags in 
lunacy, the court will administer such property, 
and give dii’e<‘tions as to- gnaniiansliip and 
mniiitciiance. JJlii/h v. O' (ennrll, 88 L. T. 217 ; 
26W. R. 811. 

Where the property of an intestate was small, 
and his next of kiii ami oidy known relation was 
a lumitic. i>rd had not been so fonml by inquisi- 
tion, the court decliiic'l to make a grant of 
administrat ion to a siuuiger in. blood for the use 
and })emllr of llm next of kin. unrii an apjilica- 
tion had been matlu to the Court of Chancery; 
umlcr the 12tii section of the Lnnac.v Regulation 
Act, 1862, for an order I'enderiiig the jiroperty of 
The intestate available b‘n' rlic maintenance and 
benefit of tiic lunatic. Slnmhern, In re. the (roodn 
of. 84 L. J.. R. h8: 11 Jnr.' (K.S.) 31)6; 18 
W. R. mi 


been paid into court under the 'rrustee Relic-f 
^Ict, to be applied in satisfaction of a claim Ijy 
the churchwardens and overseers for rke m;;::!- 
teoance, &:c., of the lunatic. Pnehleifa TrePr, 
Johns. 700. 

Stock transferred into court under thri Tiu-rec 
Relief Act, and const it utiiig the entire 
of a person of unsound mind, not ibun.d Imi itie 
j by inquisition, ordered, with the di'--iilc}t is. 
' thereon, to be paid to Ids .father in iiart dis- 
charge <.tf moneys ex[)ended tVu- past mainten- 
ance, the fatlier undertaking to c.mtinue the 
maintenance in future, Maefarlmie, In re. 2 
J. A H. 678 : 81 L. J., Ch. 885 ; 8 Jur. ( X.s.) 
208 : 6 L. T. 154 ; U) W. li, 860. 

A Slim of 81M)/., which consrimted tin* vrliole 
fortune of a lunatic, not so foam! IfV 
was ordered to be paid to the mother uf the 
lunatic in res}}eet <.>( past mainteminc*.*, she 
undcTtaking to continue to inaintaiu iiur 
daughter, William n v. Alien. 1) Jur. I2Ih ; 

9 L. T. 405: 12 W. R. 04. *8'. f1, Horn. HV/.hV/ ///.%* 
V. Allen, 3)^ .Beav, 241. 





finer niamaa'e with one or me 
ftmeTto a“n out of a f^nd iu court , 

and also to an annuity to her “P™*® ^■ 
court allowoil the Imsbatid to 
but. in the absence of any aftdaTit as to his 
means, directed the latter to bo *'? ; 

separate account, and accumulated. 3cft en iijj 
V. Xetflc.slup}), 10 Sini. 28(), 

Wife.]-“On a petition by a person of 

unsound mind, not so found, who ^yas married 

but had no children, - 

consisted of a fund in court, tor payment 
whole income of the fund, amountin;'- 
HOT jiTinum, to the wi.i-s- '■* r- ■ ■ ^ 

wurtma.le an order as askal upon tl>e u™^'- 
takiiiix bvthe wife to ap])ly the income toi the 
maintenance, comfort and support of the peti- 
tioner SlU'cCs Truats. In. re, oi L. J., Ch. -81 , tion oy a pel, 
.5,S L. i'. 40 ; 30 W. E. 300. J for paynieut 

Where a sum of stock was bequeathed to 
man'icd woman, whose husband i\ as ( 
mind, though no cominissiory( 
issued against hi. 1 —, —--- -- 
the. husband and wife for pay 
transferred the fuml into < 
account of the plaintifCs, a^.,. 
sideratioTi of the poverty of the parties. 

. onler on the petition ():\:h 

dends should be p..dd 

Calley, 2 MyL K. 52. 

Payment of Income- 

out Reference.] — An aimui 
be paid to the wife and sun 
without reference to the 
Soane, Gan(hj, In re, 5 My 

ISText Priend.]— < 

person of weak mind by Ms uiothc 
friend, -who was entitled to hihl. l.-i-i-. J 
the court ordered the dividends to I 
ihe next Mend, to be appliecl m lus 
aiice. Pcrr'tf^^ Trusts, In re, ol Ij. 1 
W. Ih SB5. ' , 

B., a person alleged to be lunatic (, 
found by inquisition), was entitled ab 
7‘^0? , which had been paid into court 
Trustee Belief Act. The father of S. 
a petition in his own right, and as n< 
praying that the income of the turn 
* paid to him during the life of h., _ 

further order,. he undertaking to apply it towards 
the maintenance of S. The evidence shewed that 
B. -was quite imbecile, and was not entitled to 
any property other than the 720L, find that the 
. father ^^ms not of ability to mamtain her. ihe 
court made the order, but directed mi applica- 
tion to bo made once a year in chambers, shew- 
ing the state ’ of mind of B., and. of what her 
pi-opert'V then consisted. Sturge, In re, o Jur. 

0^\s.) T2B ; 7 W. R. 395. 

Several 

'property dnd income of a iunatio Oiot found 


‘ar, belonging to A. h., a per 

id. though nut so fuuiid by i 

and whose sole property wa^ paid Into court uiuler the 1 

t- of the Act. A petition to the ^ Master < 

g to 21 2Z. application of the incomee t( 

■ife of the petitioner, the niaintenance was refused. IriJi/, in 
Beav. B34. 

I Payment out to G-uardian.] — On 

' 5011 of unsound mind mit so 

of a fund in court and : 

’ '>a appcrfntmeutof uguaKlian, thefunclwMi 
of unsound to be paid to the person proposed as ^^u 
of lunacy had been pe undertaking to apply it for the m.aiiit« 
him, the court, ou a bill filed by comfort and support of the pctit.onor. 

,’meutoftholega,cy, T,<ne (2 Ch. D. 120 ,.oorrectea ^ ^7, 
court to the joint In nr, 13 Ch. D. ( lo ; 41 b. i- '»• 

and afterwards, in con- Pnrflfrtr 1— 4 .ti I 

if the 'wife that' th'eaivh nialwhileTe^tleet in h’tanoe tv,e.'foancl a 

;aiit;:h“?f:n’,fc 

ill this countiy to which the 
Wife and Son with- 1 entitled was paid into court under the 

:Troordirccted to Belief .let :-Held. }'l V.ind ThfrJ as . 
f M sminosed lunatic, bonis for payment ot the fund to limyas c 

aaster^' Cwidint v. of right, that the court 5 

^ fV 111 tiou; and, it appearing that the iim. 

sufiicicntly provided for, an order was n 
II the nctition of a- retaining the corpus of the fund in co 

sols, curator. Garmer,Inre, 
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[jrM’nted curator bouis 
iiccttniiijg’ly, and wa> 
tlie stock transfeiTctl 


LS‘J0, sufficieritly to wanuur, thcextu-eisc 
discretioiu aiulordereil thetransfer to sac! 
accordingly. IiarU)w\s Will, la rp (ib; 
287), clistiiigulsiied. JJnmoc In re. li-lr L 
■808; ri8i)5] 2 Ch. BOO.; 12 E. 587 : 78 L. 
U WlE, 17— C. A. 


Married Woman out of Jurisdiction — Sepa- 
rate Estate — Payment of Income to proper 
Officer in Tictoria. ! — Accrued and future divi- 
dends <)f a. fund sett ]ed on a inaiTiod wouiun Kd* 
her life for her separate use, without | newer of 
autieipatioa, were ordered to Ine pai(i t o the nifrtw 
charged with tlie enrti of liuianes in ! he c<<Io]£y of 
Victoria to provide for Iter past rdid' future oudn- 
tenance as a pauper lunatic in the cj>io!pv. 
/inker n Irnnf.'i. In, re. -11 L. J.. Ch. 1(12 : L. li. 18 
Ktp 188 : 25 L. T. 788 ; 2n W. R. 825. 


income (ahovit 8n/. a year) <'»f one-third of a 
t 0 srato]‘’,N resifliiary estate, and wa< ai>solutely 
entitled to a fund, of about 2,00(1/. which ha.d 
arisen from accumulations of this income. 8he 
had for year'< been iiiaiiirtiim>d l.)y the colonial 
governnumr at a t<(ral expense of 808/. By 
tlie Isew South, Wales ianiacy Act. extensive 
powers (if nianagemeiit (4’ the jiropt^rty of 
‘‘lunatie patieiOs'' ((-o- persons detainetl ns, Purcliase of Annuity.] — Investnieni of a fttnd 
lunatics Inu lent ^(^ found by inquisition) were dxdonging to a iuntitic iii an annuity fi?r Iris 
given to the luasrer in lunacy of New South ; life. LiedniroriJI'i Trunt, In re. 10 Hare, 10. 

Wales, and he was etiabled to sue for and receive j An iuvestincutof lunatic's property ordered, in 
debts due to the patient, but the act did not vest j a particular form. Mntjunn r. llunjieii. 2 W. id 
the patient's propei'ty in him. The master '' .180. 

cladnied to have the accunmlations, which were | A lunatic, tiot found so by iiupuisivion, was 
in Euglarui, paid to him, upon which the j entitled to a sum of consols in court and otlier 
trustees paid them into court under tlie Trustee j j)roperty. tlie inerune of wiiieh was nut suliicleiU 
Helief Act. The master petitioned.to ha.vc them for her necessary expenses and inaintenauee ; em. 
paid t>ut to him. Kay. J., ordereil ])ayiuent to the })etition of the mother and brotlier of the 
him of the 808/., and also payment to him of the lunatic. Hie CiUirt ordiered ]airt of the consols to. 
income of the remainder of the fund s<i long as bo invcstt.'d by tlio brother in tlie name of the 
the patient should be d(Aaine<i as an insane lunatic in the purehase. of a g<.>vcnimont arinuit.y, 
patient in Kew South Wales, and authorised tiie i to he paid hy the eoinmissioncrs for Hie redu<cion 
trustee to pay to him the i)aticut’s share of the 1 of the iiatiimal dt;bt to rlie brother until fijrtlici* 
income of the residuary estate, wliieh the tiaistee j order, lie iuulerta,king ti.) a])ply the same for the 
uiukutook to do. The master in lunacy ap])enIod. : j maintenaiH.'e of Hie luiiatie. iJnr/es v. Jhrier. 
— Held, that although the master could enforce ' 2 He H. 51.'. A (.H 51 ; 21 L. J., Ob, dlh ; 18 dor. 41 li. 
payment in .New HoiiHi Wales of any sums due ! Tlie (.•(Uirt ordmed stock stJinding to the- 
to the patient, still as the patient hail not been .account, of a woman aged sixty-two, ii lunatic, 
found lunatic, and her property was nor vested | but not s<,> found by inquisition, to be iiivoste<l in 

in the master, lie could not compel payment of i the purcha.<e of a government annuity in her 

any moneys vine to the patient from persons in name and for her lifts and to be paid to a jmrson 

this country, and that bis claim as of right to named until further order, he undeiiaking to 

have the wliole of the accumulations made over apply the same for her main teiianee and su]>]m,u1s 
to him could not be sustained : — But held, that In re. 2l) L. J., Ch. 784 ; (> Jur. (n.S.) 

a trustee here, or the court acting as trustee, was 717 ; 2 L. T. 885 ; 8 W. E. 888. 
justified in I'taying over to the master anything 

wdiich the competent authority in New 8oiith j Sale of Beversionary Interest. ’ — 0r<h.'r inmle,. 
WTdes decided to Vie necessary for tlic mainteii- i upon pietition, for the sale of tlie, reversionary 
ance or benefit of the patient, and Huit the order j interest in a fund in court heiouging to a 
therefore was right in ordering the payments j person of unsound iuin(.l, tiieiv being no otlier 
%Yhich had been ilirectcd : — But held, that it was fund ont of which to ])rovide for his pasT ami 
also right in declining to go further, no case future maintenance. Wulkprx.Sifnieins. IVnlher, 

having been made to shew that more was i?i. 8 Jar. 41). 

rennlred for tlie comfort or benefit of the patient. 

Bdrloic. Ill re. iJartonx. Sjieneer, 56 L. J., Ch. Pauper— Beceiver in Lunacy— Order of Magis- 
7i)5 : 86 Oh. 1). 2S7 ; 57 L. T. i)5 : "35 E. 787 trates — Guardians.]— Where an order has been 
— C. A. made appointing a recta ver of the pm'soual 

property of a pauper lunatic, it is improper for 
Person so found in Colony of Victoria — Per- guanlians to take steps to enforce, by distress,, 
sonal Property in this Country standing in against trustees, who have inone}' of the lunatic 
Lunations Name — Property vested” in Colonial in their possession, an order (previously made by 
Master — Transfer to Colonial Master.] — Wliere magistrates under s, 299 of the imnacy Act, 
a person 3 ‘esident in the colony of Victoria had 1890) for payment of tliat money to the 
been the.rc found .lunatic, ainf an order of the guardians ; and an injunction will be granted to 
supreme court in the colony had a, ppointed one restrain them from so doing. Winkle x.^Baileij^ 
of tlie masters of that court guardian of the 66 L. J., Ch. 181 ; [1897] 1 Ch. 128 ; 75 J.j. T. 

iurtatic, and had assigned to him the care and 577 ; 61 J. B. 185. 

management of her property (part of which 

consisted of English stocks), and it appeared that Stock standing in joint Names of Lunatic and 
the whole of such stocks wvas required for her Sister— Bebts and Costs-— Transfer for Payment 
maintenance and support, the court held that refused.}-— Investment of stock by the fatVier 
the stocks w'ere vested in the colonial master (since deceased)^, ^ in the joint ^ naincis of ^ the 
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Innatics’ estates. The court | Im'd, \ Cli. Ca. ll.h 
, moiety of the stocjv to be i 
^meixt of the lunatic s debts j 
, &c. Jjynn.In 2 Jnr. 200. 

itate of Mind and Amount for 
le court refused a reference to 
^tate of mind of an alleged 
•;1 be allowed for Ins 

ire was a suit pending 

a party, and in wliicli 
Y standing in his name, 
irnf 4.25 2L 3 per cents., 


Leach, S Mod. 290. 

unknown to other contracting Party..], 

, ...h.-'l will not vaciUe a eon- 
to the other contracting party, 
taken of the lunatic, especi- 
executed in whole or 
^ cannot be restored 
Mdton V. Ckmroux 
IT ■ 18 L. J., Ex. 3.56— Ex. Ch. 

18L. J., Ex. 68 ; 12 

luiiiitic puvchaseclanimities 

„ty which, at the time, had 
unsouiidness of mind, the 
uw the ordinary course ot 
and fair and bomb fide on the 


Lunacy , . ., 

XT n soundness ot mind 

tract if unknown 1... 
and no advantage is 
ally where the contract is 
inVart, so that the parties 
to their original^ positmn. 

(Ju- ernrr'), 

Affirming, hi ^ . 

Jur. SCO. 

j Therefore, where a 
1 for his life of a society 
his ! uo knowledge of his 
to i transaction being m 
affairs, a.... - 

transfer part of the society : Helc , 

the premiums pua. 
contocted to tt 

lime the s.ame should be - 

SriSH- Tht artk"?t of the con. 


inquire into tn 
lunatic, and w 
inaintenance, al 
in which the lunatic was 
there was stock and inone; 
but his lU'operty, consistni 
90<'jL cash, and a freehold 
court thought it vyas no ci 
a commission. OriUhec y. 

from di^eafe or a£?e, incapable of managing his ! 
,X , i maltevin lunacy has jurisdiction 
: mthk t Sver of the dividends of government , 
‘aSl other securities without ^ eceiver 1 

of such Ch.l 

^^iithou^h a 'judge has jurisdiction to aPP'lU^ 
a reLiver of dividends only, the usual Piactaoe 
hltii ill chancery and lunacy, ‘nd 

ilm securities to be transferred into couit, and 
in «llow the receiver to obtain the dividends 
from the pakiastei-general, ought not without 
suTcient liSson to bl departed from, but ought 
in geueral to be adhered to. 2 (k 

Marriage Settlement by Infant — Election by 
Court V-lf Twife having become of imsonnd 

SsA ”* T‘”£f S ” 

IrthTillCEi £i.T'S 

uppeais to ue n . . Wilder v. Piaett 
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■Insanity in Relation to Ciril Riyhts and Dalles. (;.‘)0 

coutract, it faii\ IkhTi iiilo and completely ' from whieli the moitg-as’or had in-in i‘. •una 
exc<‘med. i>^TaHd; amd. (.ren thon^'h Midi a diiiuitie. The (leed was^proveii by die j 

contract might be void at law, it will only be .set j attesting witne,ss, who w'as not cross-exaraffied. 
asi(te in ofpiity for iraiid. JLuttRtrd v. A.,: by the defendants, but they went into evhienwe 
Ir.^ b. d Eq. 42th I to shew that tbt‘ mortgagor was lunatic both 

Tu vilhue a. ctmiTam. the kiKnviedge of the i prior to and at the time of the ria)rrgage bf^inu 
lunacy o- incapa<‘it}mumt ]h\ not nit‘rely ucTual, executed : — Held. hr.d. that tht* Miii wio r:\ 
but presumably siUlidenr — from circumstaTices ■ ijy ciaim, and was nrd dofecrive in imf xOriug 
knowfi To dn* oflier ooin' racting'* paiTy — to lead ’ out the prior lunacy ('f the mortgagor : hcvotidly. 
him tt> a. reasonable conelu.sion that the i tliat the deed beingma gcurl one "in'ima lao ha toe 
pmson with wliom lie is dealing is of unsound I defendants coukl not be permitted to shew its 
. . Invalidity in tiio present suit (except, senil/le. by 

The iiis.nnity <4 a nmiagagor at tlic (lateof the ■ cross-examination of the attesting witne-d. and 
mortgage will not annul the right of a mortgagee ' that the court would act ujjon it tintii it was 
to a foivclosuro decree in epuity, unless the det aside by a. court of law. The usual forc- 
morrgagee knew of the mortgagor's iiismiily, , <*Io.snrc decree was made, witin a diivetion fur 
ano to(tk advantage of it. (\(muhc!l v. Jhiopcr, ^ it not to be drawji up for six months, the defeti- 
b Sill, iX th Ibb , y M(|. ii. 727; 24 L, J., C!u niants to be at liberty iti the meantime to lake 
rd“l : 1 Jnr. (N..s.j (;7i) ; :> Wk Ik .‘‘»2S. proeeedingrs to set a.side the deed. On np|)eai. 

0. in April, is-is, niortgageil her estates at ' the lords justices gave liberty tii the olaiutiil 
M.. ^aiul in November, l.s-ih, site borrowed a ' to pnx'.ecd* at law. and reserved further cemsi- 
tnrrher sum on the same security. In April, dleration, liut in default, disiais.sed the claim. 
1S50, A. Ik (the jdaintitf) paid, off tiiese mort- i /7n 

gages, and tciok a conveyance of the estates.; Tiiougli the finding of a person', s insanity, by 
subject to tlie rcnayinent of 3.2507. In. 1 S 4 (I ' an inpuisition, iip(Ui a commission of lunacy. {< 
a^ conimis.sion lif liiiiiicy was i.ssnoil out. against ’ not binding on third parties, still it destroy .s the 
C. 0., and she was placed in an asylum, but an natural presunp.>tiun in favour of sanity, and 
arrangement iiaving Ijoeu agreed to before a casts the Ininlen of proving the person's sanity 
verdict was given, the proceedings were dis- on the jtanv alleging it. Stwolt, v. Ifonf/.v. II 
coutiriued, and C. C., though, as alleged, still of : Beav. iU5 ; i2 Jur. 44 - 1 . 
unsound mind, was dischargctl fi’Oiu the asylum. ' 

The arrangement not having been carried into - ir 1.3 . 

citeot. another commission Uis in rtetobor, ' p “ 4 ^ 7 ® ‘If f , 
sual out a,^m1r,st C. C., and in .lanuarv. l,Sr, 2 . she l" 

was, as from Mav. lS4(i, fou.ul a luua'tic. Later ‘ "" tl.o groan,! ot _hns 

in 1.S52 the Loni Chancellor, on the application . .’""‘‘.'“V .f 'f tl f “"'f'" ‘ T 

of C. C..grantea her heave to traverse tlk finding ‘“A k -7 * 'g'f 

of the, jury, but before anv farther proceeding^ il'e burden or proving bmh 

wore commenced 0. C. died intestate. The tlnpisanityand the kuoude. goof it py ,1».- ulher 
mortgagee.^ alleged that thev, previonsiv to the ! "‘h' party lies «p..n_ the parly seeking to 
e-vecuTion of the deeds. Im.l no kn.nvie.teo of ? ’'’4 '’4’ 

any misoundnc.ss of mind in C. C., altho.igh it : 1'1,'r I/.’ k.b.tk Vtk ^ 

was, as alleged bv the defendants, public and : * •>)’-. u.) ..... 

'A,., rku. ^ ' El an action .tor work bv an attornev, tor 

notorious. .In Julv, L>4b. a compimnnso was: i i a i i ? i i *" n ? i 4.1 * 

1 . , 44 ‘ 1 1 A i . . £5 t „ ; a detendant. who pleaded Innacv : — Held, that 

'"iAfl CA .“AA.P fT'’k / an 7’ ' "-as no defend unless the plaintiff knew it ; 

" * 4 Vi - f'.V 1 'o isn a c tent' : ,uul it appearing that the defendant had been 

.some ot II e detendunts A L., by Ins wil . : j j ^ ^ j. 

pinyedtorthousup.lecreeot 

wa.s opposed on the ground tin t owing to the , jj, under the iiifiuniee of drink, but that 

lunacy p c C at the date ot the dep he had ; 

no Igpl title to the states, and that he must j j,,,, 

e.stabhsh hi.s claim at law: — Held, assumiiog ! , , ,• ..4 .,..., A-wA ’ .1 

r'u /"i 4 . I T, 7 J- * sjL ji,. . 4 ’ 1 ‘ llij I’Oi.Uv lllS .illtStl lit* t! ions* clcio* tto 

0, 0. to have been a lunatic at the time when , v,? • 1 .,.^ 'i/t...,- 

the niortgauo was execiited. that the plahitiff ! .gA® *'■’ i K 
Imd establi.pp his right to equitable relief, and ! defending an action, be 
to heu.sualdccrptorioredosmp /p J allowed to stultify himself; mid therefore a 

J he eases of .Sn„nk v (O Lpy L.a„not.‘ in nil action for work and 

and ./«nife y. hn'lwnU tO ieav. oOb, »•) ; his own iiisauity m* n defence, 

obseived. upon. 1 h. . unless lie has been im}.)OSt‘d upon by the plaintiff 

in consequence of hi.s mental imbecility, Jh-owii 
V. JvdRdh 3 Car. cN Ik 80 : M. & At. 105. b, P 
% «k it. lU(k n. 


Sanity of Person esecuting Deed — -011113 pro- 
bandi.j — A party claiming under a deed is not 
bound'to prove the sanity of the person exe- 
cuting it : the burden of proof lies on the othei- 
side. Jariihti v. iriduirih, 18 Beav. 800 ; 2 Eq. 

1-L 29‘J ; 23 L. J., Ch. 557 : 18 Jur. 527 ; 2 
.W- li. 174. 

A deed, though overreached by the finding of 
an inquisition in lunacy, is not, therefore, neces- 
sari.lj prinul facie void. I?j. ■ 

A mortgage wa.s executed by S., who was after- ^ Becovery,] — ^Tiiere is n 

wards found lunatic by inquisition as from a recovery..sufeed 'by ,ian. idiot; 
<late prior to the mortgage. The mortgagee filed be ac'cuuiited for' from the’ cc 
his claim for foreclosure against the mortgagor suoli ah 'act could hot, stand, 
and liis committee, but did not set out the date I Bidgw.'SOk g;;/ 'a .Add - •/' 


i' ; 

iv:; 
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Alieaation aot of Beeord.]~Alienations, medical ccrMflcates ^ 6 Beav. 

not of record, by an idiot, after inquisition, may ]y2 ; Id b. J-, un /iJ. 

be avoided by scire facias. Ib., 214. ___ _Issue as to Sanity directed, ]-On .a bill 

jiae T—tYliere a lunatic has levied a fine, to set aside deeds and recoveries on the giouuu 

Ms l»lr.«l-Mst cimot s=l It aside on the gtoalM ol the Mnaoy '’“[J j,;,; 

S'/'fd'dSB-ied.'" 

ronvevance 1— Whether a- cotiYeTance time when the iuriacy was btated to ha\e w 

executwf by ahunatic is absolutely void in the menoed, the party was not of unsouiio mmd, an 

absence ^notice oE the lunacy to the party issue \vas directed to niqmre whethei he ^ 
cUiinii'us; under the conveyance, and of all cir- unsound mmd at the time ot extcuti.i tl 
ound-mcos of fraud (MoHmi x. Cam^mux, 2 &c. Fiumh^. ^Iaifmanrig,2h<i^^^ 

and in error 4 Exeli. 17), quajre. Bonn of issue for trying the validitv of i eeds 
AYhether suih I conveyance is voidable, and. if executed by a party found 

so nneto- circumstances, qu^re. Such a been a lunatic from a tmte antotor to the .ixeeu- 

ovpcii i(‘d under circumstances ot turn ot the deed, i / a, - t btao . . 

fold' the ^unaedM^^^^^ of those circum- A bill was filed on behalf an n.tant, tw h 

sranccs mio-litbo'set aside. PnceY.llerriniitiM, the sanction of the master, to set asnle deeds 
snmocs, nnglit DC sci ./ a lunatic, at a time subsequent u> 


^ 111 a suit to set aside a conveyance of an estate that to which he had been 
twentv-^cven years after the transaction, on the Inquisition. An issue ]'iaMng been (hicclca, .. . 
tmirnid of fraud which was alleged to consist in jury found in favour of the ^-^eeds. Ihe bdl ^\af^ 
the imbecility (lunacy) of the vendor insufficient dismissed with costs of suit, and 
conSetStoti, suppresiion and coercion on the An issue as to sanity is 

nart of the purchaser, the pJaiiitiff failed m upon a suggestion in an aw aid, but hucli .u„ 

proving aiu^ of the alleged grounds of fraud, but gestion hiust be 

Ltablishecf the fact of lunacy. This court will sioning a reasonable doubt as to the .a t}. 

not interfere to set aside the conveyance. Ih. Ilarrod v. llama, 1 _K. A J. i , i'-. am. .. . 

Where an equitable interest in an estate has A degree of imbec i lit below what w'Oiild be 
been convoyed bv a person of unsound mind to a sufficient to justify a finding of lunacy mice i a 
party h dn- fraud or notice of the commission de lunatico, .S:c., will be sifi^ 

unround^^^^^^^^ mind, and the case is one in enable a court of equity to set aside a deed, it t 

which the deed Would be void at law on the appears that 

LP’oimdof the lunacy, equity will relieve against that weakness, such a^ it is t<. obtain ^ 

thnoip4vanec bv the lunatic. )Sk 61, 7 Hare, cutioii of the deed. JJltulr/ord v. OhridyuD 1 
394. “ " . Knapp, 73. 

In a suit in which a person found lunatic 

soiiaht to set aside a deed executed by her as a Voluntary Disposition.] — A settlement 

security for moneys advanced at a time siibse- Py a lunatic, though reasonable, and lor 

quent to that from which she was found lunatic, convenience of the family, ought to be set 

and in which the defendant by his answer denied inequity, (.^lerk v. Clerk, 2 \ cm, 414. 

notice of the lunacy, the deed was not set aside, 

although at the hearing the defendant by his Power of Attorney.] —A lunatic tenant 


Voluntary Disposition.]— A settlement 


aiinouuu iti 

counsel admitted that the plaintiff was at^ the 
time of executing the deecl of unsound inind ; 


Power of Attorney.]— A lunatic tenant 

in tail of copyholds having executed powers of 

^ +/y 


time of executing the deed of unsomid imnd ; aiithorising her attorney, first, to pro- 
inquiries were directed as to the tact ot tiie ‘ , ^ admission as tenant in tail in the 

advance nnd the circumstances attending it, and manors of the copyholds ; and, secondly, 

as to the application, of the money : and upon ‘ after admission, and take a 

further <lii:ectioiis the deed was ordered to stand fee Held, that the. transaction 

as security for the money reported to have been invalid, and that the estate tail w'as not 
actually advanced, ^ with interest and costs, thoimh, at the instance of a creditor 

Kirkwall v. Flight, 3 \V. II. o2i). ^ d'rtoutiim' the lunacy, an issue was directed as to 


j.^1, nti-iianr , - ^ disoutiim’ the lunacy, an issue was directca as to 

A. obtains a convoyaiice tiom insane person was. at tiie time of her exe- , 

long before commission issues, or is exeeutoU .. ,, po^^.pvs of attorney, ot souml miml. 

Held, franduleiit. and set aside, though consiclera- y,,. = 7 «_ jl. & 0. 47.5: 20 L. J., 

tion-money was near the value of the estate. ^ (n.s.) 397 ; "> W. 11. 105. 

Mvaufi v. Jilood, B llro. P, C. 032. 

The plaintiffs sought to set aside a conveyance gift l_What doi'ree of weakness of 

made by their .ancestor, as they alleged, while a — — "“'J “fl wh.'ii eouplcd 

' consideration without, notice,. Ko notice, actual 02U. 

... ... L J., Gh. 490 1 Jm. -J*, engaged, the circumstances under which the 

'.'f.iiv .'^Vhe court, under the circumstances of the compromise H 

Wim case refused’ to set aside, deeds executed by one afford evidence of traud. Uanlnj v. B<u.n.U, 

' .T„,. T-n o liiTifl.fif* ' fisvlum. under K. & u. Oi2. 


Gift.]— What degree of weakness of 





liilBI 
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necessaries — liability for.] — A lunatic may of her property ami ap{'»lie<l it in pari riayfces 
contract for ncccs.saries suitable to hi.s decree, of the llUh, paying the deiicierjcy out ot ],* 
and vox aeti*,)ii will He against him. iiotwith- own pocket until liis <ieath in After ii 

st a, uding all inquisiticm of lunacy, fcii* the amount, death his son, who was liis oxecutoi'. conrhiue 
V. Porhmoutli (Eurl). 7 Ih k 11. i5M ; to receive and apply the lady's income in li 
5 ]>. A C. .17{J ; 2 Car. A' P. 178. same manner, and the deticieucy was made g-io 

Thercfoi'c, where a person of rank ordered ]>!irtly by Idrn and partly by Ids brotiuer dio 
carriages suitable T(j his condition, ami the coach- sisters. Xo claim was ever miuie by any v 
niakei* supidied tlieiii bona tide and without these persons against the Indy's estate Ctro'in 
fraud, and they wme actualiy used by the her life, nor did any of them a|, 'pear to have kei 
party: — Held, that an action would lie upon any account against her after her deaili ; — lh*h 
the contratb, mu wiihsranding an ini;]nisit.ion of tiuit the dcthdency was [»rovided under cis'cuu 
lunacy hui ling the ])arty to lie of unsound mind stances from which ii(» iiipdied obligation cuui 
at the time the e;iriaa.ge< were onlered. Ib. arise. Curtrr JU'nnl (h> Siu!. 7) d.<»iibrcd 
An action of debt for necessaries &U}>plied, will Jl'mv/'r, In. re (21 Ch. D. hlo). ex|jiaiimtl. Ih. 
lie against a lunatic, Sfedinnn v. JLni, Kay, 

(Ui7 : 2:> L. ,].. c'h. iH)S : ]« Jur. 714: 2 W. it. Contract made by Wife of Lunatic. ; — Tl: 

^ _ _ _ ]>lairit1f£ was a tradesman, ami the defendai 

A\ hetlier a per^ci vrlio sii]tplies a lunatic with ^/iveti iu> wife authoritv to deal with th 
iiecessirics, hm-wing him to be a lunat ic, can piain'i iff, and had held iier out as Ills agent an 
maintain an aotioi! ag;nn,-'t Itim on the ground as entitled to pledge his credit. Afrerwiird-. th 
of an iinjdiol. eontiact, <]n:cre.^ li enrer. In ny defendant became insane, and whiisr hi- m.alad 
21 Ch. 1). {>1.1 : 4S L. 1. ; HI W . U. 224; 47 lusted his wife ordered gnoods from tlic plaintif 

J, I'h {»8 — 0, A. ,vd)o accordimglr snoniici'l thonn. At rlic* rime < 


Implied Contract.] — The law will raise i-p-p, tPe^t 

an. implied contract, and. g^^'e a- valid demand ».>r dufendant 
debt against the lunatic or his estate for moneys vefus^ 

expended for the necessary p.i*utection of his ])y 
person and estate. Mlliian/f; v. b ^vas Liable 

Beav. H2r>. .ps 

Semble, a conti'act may be im])iied in favv.mr 'jg ^71 ; 
of a }.)erson who has supplied a [)erson of unsound husba 
niiiKl, thongh ijot so fonnrL b\- inquisition, with 
necessaries, or has |)rovided him with proper Lnjanl, 
protection and su})poi’t. Xelson v. Duneouthe, 404 
9 Beav. 211 ; lo L. Cii. 2l.H:l ; 10 Jur. HOP. Ih-oof wj 

A. person, furnishing necessary supplies to a <^4-* testa 
de facto hniatie. not so found by commission, if dining his 
it appears that he did not do it from charity, or nicnt''^of ! 
upon, the ci'ctlit of anoL},}ei- parry, may jirove for jj.jp j;,;]) 
the amount as a creditor against Hie lunatic's 
real or personal estate. Weniicorfh v. 'luhb. 400. .pj 
1 Y. <fc C. C. C. 171. Affinned, 5 Jur. 1150 : 12 ypj] 

L. J., Ch. ()1 ; {) .li'ir. 080. 

Whenever necessaries are supplied to a person 

who by reason of disability ctinnot himself con- HUiar-ttr 

tract, tiie law implies an obligation on the part {!j 

of such person to pay for such necessaries out of 

his own jirojierty. " Accordingly an obligation 

may be implied on the pait of a innatic (whether death 

so .found or not) to i’ei;)ay a person who has sup- estate 

plied necessaries for him, when the necessaries , ’ 

stqiplied are suitable to the position in life of ^ 

the Innatic. But the provision of money or 

necessaries must be ma<ie tinrler circumstances 

which would justify the court in implying- the 

obligation, i.e. with the intention oti the part 

of the person making the provision to be repaid 

for so doing, an<l to consHtute a debt, against 

the lunaric/s estate. Itlioder. In re, Illiodex v. kf^owledgt; 

lihoden, 59 L. J.. Ch. 298; 44 Ch. D, 94; 02 husbands 

L. T. 342 ; 38 AV.' B, 38.5— C. A. 

AVhere a stepfather of a lunatic (not so found \ 

by inquisition) had contributed to his maintcu- 
ance and paiil his funeral expenses : — Held that 
on neither of these accounts was a debt crcatetl, ■ 

ehaig^eable on the. real estate of the Innatic under 
3 A 4 Will. 4, c. 104. ChHer v. Penrd, 10 Sim. -tif 

7 ; 3 Jur. 532. , “ ^ 

A, lady of unsound mind who was never found 
a lunatic, and whose income "was under U6k a ■ 
year, was confined from 1855 down to her death' . Luot^ X 
in 1881 in a private lunatic asylum at a cost, of' lueicidntt 
140C a year. Her brother received the income Yes. BIO ; 
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Upon bill for specific j mental incapac 
of contract overreacheil by com- ; 394. 
the plaintiffs not ^havinf? 
an issue was clircc. — 


Specifi.c Performance.] 

])erf(') nuance of — 
mission of lunacy, 

tiaversed the inquisition, ... 

whether the defeiulant was lunatic^at the execu-i- 
tion ; if so, whether be L ’ ’ 
whether the contract was 

interval ; the difficulties in executing' 

which was for sale of estate vested in lunatic, 
viz, that tlie price was to be paid by pers...f. 
be nominated, not appearing strong _ 

preclude the previous inquiry with a view to 
performance, the plaintiff being willing to J-akc 
tlie title. Mull V. Warren, 9 \es. 60o ; / h. h. 

30!>. 

Speciffc performance of an agr 
against one who afterwards became a lunatic. 
dtren v. iJuric.^, 1 Ves. Sen. 82. 

On a claim by vendor for specific pertor 
bv inirchaser, found by inquisition to have been | v 
lunatic at the time of the contract, the couU j ,>b4 
declared the contract to have been null and void, 
and ordered the residue of the deposit, after 
deducting the vendor’s costs, charges ^ and , Property, 
ex]>enscsrto be repaid to the committee ot the | sentative 
lunatics'estate. Prod v. Jteavun, 22 L. J., oil 

6BS ; 17 Jur. 369. Hfctimc of the hi: 

Belusions — General Enfeeblement.]— t*. — 

Action by ptirchaser against executors of vendor siori 

for specific performance of an agreement to sell P 

an estJite. Defence, unsouiidness of mind and claimed to^recov 
mcapabilitr. It was held on the evidence that estate - 
the hiKloi-: who was eighty years of age suffered denmijoi that 
from 'brain disease and insanity produced thereby IF , 

aL.+Lwu -PvAoi inc;mutv evidencing' Oh. 49o , 44 0. i. uuo. 


Covenant bv G., on his marriage, tnai: ii ne 

'Wlucirnder^aiihana 

exoouto.ld„hmid -h ield. \he covenant was a 

’ • ’ ’defective execution of the povver, wiiieh the 

^,:rsons to court would enforce against the ren:aiiiderman. 
ig enough to IIj. 

h . Maeuiag-e. 

Promise of Marriage.] — After a promise of 
mamage the man discovered that the woman 
•cement decreed | had, before the promise, been a lunatic, and con- 
fined as such, and on tliai: giound he refused to 
Held, that these facts formed no answer 
•manceltoan action for breach of the promi^ 

(hrfwrhihf. 10 C. 1). (K.S.) 124 ; .30 L. J., 0.1- • 
7 Jur. (N.S.) 1247. 

Husband Lunatic— Conversion by Wife of Ms 
I— All action was brought by the repre- 
of a deceased husband _ against the 
representatives of his deceased wife, and the 
statement of claim stated that the wife during 
the lifetime of the husband (who was a Mnatxc, 
thouo'h not so found by inquisition) took posses- 
"^of and sold certain of the chattels and 
Fi'oceeds of sale to her own use. and 
, ._::vertbe proceeds from the wife's 
in the hands of her executors Held, On 
the action was sustainaiue. 

Stratton, 50 L. J., 


SfficTcntlfsaue at th^ time to uudovstand, and to it by right of suvvivorsmp. In 

(lid undei’stancl. the transaction, granted specihc .> Kuss. 183. 

porfommnoe. Bii-ldii v. Wing., 63 L. T. 80. ' Separate Estate of Wife— Maintenance.] 

Contract by Lunatic before Lunacy— Contract -The oourL will not allow the wife of a 
Executed or Wautory— Vesting Order.] — M., convey her soparato estate, u xiki .> i. + '’■> 

by writins, agreed to Lll liis leasehold premises c. 74, s. ill, without sinno cxplanalioi 

and his business to T. and G. for a sum of which nature ot the lunatics property, ai d 

w"epaidatou^ it contiibutes to J 3 N K 

at the end of five years. I^ossession was given, (Aoncl, In n., 1.) O. < 

and the 2,535X duly paid. After this M., who 42.). 

the 3,0r>0Z. T. and G., and the curator, petitioned for not mamtamable.] i ' 

that on payment of the 3,050?. and interest to with G.. un< er the t us s J 

the curaten' the leasehold premises might be ment_ executed ii ^ ^ ^ 

orde.rcdto vestinT. and G. :-Held, that under annuities C ydi 

the Lunacy Act, 1890, S; 135, an order' oould be money, amoun,tmg to i b. ym 

made yesting the leasehold in T. -and G., such afterwards bocaiiie Duke ot In ortu^ 

order to be dated and drawn .up after i^ayment In 1816, upon a commismon 1 J • ' 

of the 3,050/. to the curator, Pagani's Trud, found a lunatic, wnthout V-u 

;v> rVsq^l 1 Oh’ 236’ 66 ij ' T ’ 244— G. A. December, 1782. During all this time slm luu 

In n^, L18J2J 1 Oh. -3b , bb i.. i. husband, and in pmral .society 

Covenants by .Lunatic before .'and : after according to her rank. ^ 

Lunacy.]— A previous' 'covenant,; by "A person of 'Upon a bill filed riirnfim 

vx-x-m/-} rniicf. i\TPVfl,nap-flihstmny,siib'S^’uen,t.- trator ot b against the exccutoi o.. C, -«■ < 



consent ’on’ h^liUi ot. the tant-ic‘ tO'the exercise 
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jirrcjirs tC.' |)iu-nioney from. .Deceriibor, 1782, to 
the <letithof C. llehl, that tlie claim, inuler the 
circviiiistai K,*(*s, wa,s not snstai!ia]>le. Moicurd w 
irujhij il-UrJX 8 iUiyh 221 : 2 Ch F. 

884 ; Sim. 880. rtevt'r.sinm S', f'., iioiii. 

(if/rO V. Hourtnh 1 Sim. 588 ; 1 L. Ch. 3. 

- — —-Portion directed to be paid to Husband 
on : maMng” Settlement -— Assig'nment by Hus- 
band to Creditors.]— The nnrtiur. t.'f a lunatic 
was <■(].•* leiHHl to be {)aih to tla.^ nnister, ami the 
hns’oaml was to have if uu nuikiny a settlejnont. 
lh,‘ niiulc no serrlenient, lait assigned it to his 
c!-cditoi’s, rind died 'without issue : tlieu the wife 
died. Decreed, rlie creditors of the hindjand to i 
have rliis })ortimi. Xhj'htuifjdh’ v. /.arV/w/^/ w, | 
Moseley, 230 ; Fitzg. 148. | 

Judicial Separation — Allowance out of 
Lunatic’s Estate — Assignment of.] — Ou a decree 
for judicial separnriou an (trd..‘r w'rts made for 
|)ayri'iei.it of (KF. a yctir to the wife ns permanent 
alimony. The Imsband was afterwards found 
lunatic by im|uisiti<ai, niul by an order in lutiacy 
and chancery the dividends of a sum of stock to 
which he was e.ntitlod in a chancery suit were 
ordered to be carrietl to his account in the lunacy, 
and dO/. a year to he })aid out of them to hi.s wife 
in respect of her alimony till furtlier oi-der. The 
wife assigned the annuity to a ])urchaser, who 
presented a petition in lunacy, and in the suit to 
have the annuity paid to her : — lield, that the 
petition must be refused, on the ground that 
whether the annuity -was considered ns alimony 
or as an allowance made to the wife by the court 
in lunacy, it was not as-signable. liohuimn. In 
re. 53 lVJ.. Ch. 1)86 : 27 Ch. I). 160: 51 L. T. 
737 ; 38 IV. E. 17— C. A. 

Dissolution of Marriage — Suit by Committee.] 
— The lunacy of a husband or wife is not a bar 
to a, suit by the committee for the dissolution 
of the lunatic’s marriage. Such a suit may be 
instituted by tlie committee of the lui'iatic. 
Baler v, Bal’er. 6 P. I). 12: 41) L. J.. P. 83— 
Ml. A. 

See aim) HuSBAXD AXD "WIFE — MAKPJAGE. 


c. Pautnehship. 

Dissolution of Partnership.] — A ]>artncr who 
has become incurably insane may obtain a 
decree for di.ssolution of the partnership on this 
ground, and although he has not been found 
lunatic by inquisition, may institute a suit for 
tlissolutioii by his next fiiend, alleging that the 
lunatic is incurably insane, and that the dissolu- 
tion is for the benelit of the lunatic, and the 
court will entertain the suit, in order to protect 
the property of the lunatic. Jone.'i y. LUnjd, 43 
L. J., Ch. 826 : L. E. 18 Eq. 265 ; 30 I.. T. 487 ; 
22 W. K. 7S5. 

Hotice.] — When parties enter into a 

paitiiership at will, notice to one by the others 
that they wish to dissolve tlie partnership must 
be considered as an overture to an elfectual dis- 
solution. For this purpose, a notice to a person 
of iinsouml mind, not found a lunatic by inqui- 
sition, held good ami dissolution decreed from 
the date of the notice. Ilelllnh v. Keen, 7 W. E, 
621). 

Three persons mutually agreed to carqy on and 
■ work together certain mineral property : the deed 
of .partnership providing that each party should 


l>c at liberty to sell his share after giving iioiice 
to the others, who weim to have a right" of pre- 
emption. One of the parlners became a lumlrie, 
and committees of his estate were ap}>oi!itcti. On 
a bill bled by the plaintilf (who h:id. p(ii'chc.sef,i 
the shares of the other two partis er.s) agaimsT the 
committees of the lunatic, praying a dissedntiem 
of the ]>Mrtuersh{p and the nsiml account?. : — 
.Held, that the })artnership must be di.^sol vesl, and 
the ])roperty oifered for sale as a going concora 
by some person to be appointed other than tlie 
jairties. lloirlands v. 31 L. Ch. 265 : 

S Jiir. (N.S.) 88 : 5 L. T. 658 : 10 W. E. 186. 

4’he court will not compel si por.son to carry on 
[jjirtnorship with the committees of a. lunaric en 
to hsiA'ethe share of a lunatic partner ascertained 
by an impiirv what a stranger would gi'\'e for it. 
Ih. ■ 

Notice to the lunatic partner before bis lumicy 
of the intention of another [)artner to sell his 
sliarc : — Held, to bind the com mittees afterward- 
a})])ointed, and that tltey had im riglit of r>re- 
enqjtion under the deed. Ih, 

Service of Writ — Business carried on by 

Lunatic in the Name of a Firm.] — Onl. .IX,. 
r. 6a, of the Eules of Court, which permits, in 
certaiji cases, the service of a wi”it at the jnin- 
cipal place of business carried on !;>y one person 
in the name of a firm apparently consisting of 
more than one ijerson, does ncjt apply whom 
person is a lunatic or of unsound mind. In such 
a case the ])roper mode of sei-vice is that laid diuvn 
in Ord. IX. r. 5. Fere Street Warehonne Ce. v, 
iJnrrant. 52 L. J., Q. Jb 287 : 10 Q. lb I). 471 : 
48 L. T. 531 : 31 W. E. 765. 

See also I’ARTNEIlSHIP. 


d. Trusts. 

>S're T rust a,nd ’Trustee (VESTtNa Orders). 

e. Mortgages, 

Lunatic Mortgagee — Payment off.] — If the 
mortgagor be ready to pay, the committei^ of a 
lunatic mortgagee should a|)ply for a reference 
uiidej’ the statute, and it seems he would not be 
allowed to bi’ing an action. JlieJiai’d-'f, IB parh?, 

1 3. & W. 264. 

Petition — Costs.] — 5Vhen a mortgagee 

becomes of unsound mind, and the mortgagor 
ilesires to pay off tlio mortgage debt, and pre- 
sents a petition, to obtain a vesting order, he 
must pay the whole of tlie mortgage debt and 
interest into court, and will nor be allowed, the 
costs of his petition, nor will lie have to ] jay ^ the 
inortgnG’ee’s costs. Sparls, In re. 6 Ch. D, 361 : 
37 L.' lk 301 : 25 WO R. 86U, 

And see Trust axd Trustee (Vesting 
Orders). 

/. Powers. 

Consent to exercise of Power of Advancement 
by Committee.] — A marriage settlcnient con- 
tained a power of advancement exercisable by 
the trustees after, the- death of tbe husband and . 
wife, or at any time previously if they oivche 
survivior of them should direct. ' The husband 
■was found lunatic : Hekl, that^anidcr ,, the 

Lunacy Eegiilation Act, 1853, s. 137; the court 







i Duti 


timi in. lunacy was to :i=k lu, ^ „f the 

risiuu- the cimimittec to consent on behall ot tnc 

lunaUc to an 01^3!^ • 3 ^ 

\q]i. D. 164; 54 L. T/291; 34 ^V. f- ^^->7- 
C. A. ■ ■ ■ 

Timatic Protector of Settlement.] the 
JnCles bv “tich the Lord Chancellor when 
protec\oi' of 'a. settlement in the place 
will be o'uidccl, in skiving oivwitliholdm| nib con 
Vnl to a deed’of disposition nndcn. the ^ues “d 
Bccoveries Act. ycicman, In re, i Mont. A C. 

^ ^^Ordcr niailc hr the Lord Chancellor, asjiro- 
i tetVa- under the :5 A 4 dVill. i, c ,i, to enable a 
! quasi tenant in tail in i-emainder ot a sum of 
i itock. of which the tenant for I't® '^/"“at c, 

to dispose uf the fund. (irantY. 1 6//, o iX} • . - • • 

■^"u„aer the act 3 A 4 MhU. /.Ivd ChmX 
abolition of lines and recoveries, the Loid Ghaii 
cellor is not the ])rutector of the settlement m 
tS.lacc of a lunatic, when pe lunatrmjs te^nt 
ill tkil ill possession. lXoor2, Mre. 3 M>1. A O. 

•>()() • 7 L J , Ch. 144 ; 2 Jnr. .-01. i 

“ Seinble that where a lunatic has a partioulai- 

estate, in respect of which the Lord Chancellor 
I ploicchtr of the settlement, ^.^V'^tf ° '!S 
remainder or reversion tee, subject oul.v to an 
intervening estate tail, his loruship y}'- 
3 irjurisdiction on the concur in any deed for barring the estate tail. 

f exere*isebch])Owm' on The Lord Chancellor of Great 
3v appointing two named the Lor<l Chaiioellor of Ireland, is 1 ' 
c^ ami vesting in them of ^ settlement, in the place _oi a c. of 

edit to call for a transfer estates situated in Wales Umiatte 

ders should in future be j jg resident in Ireland and has bee i ™ 
iticato of the master that ' t,y inquisition issued by berii Gusbro- 

t had been duly executed. | Ireland. The I.ord Chiuicolloi, ’" f ^^,0 
kc such an order is given 1 tector of a sottleiuout m the bn 7,1 veiult of 
,0 power to appoint being j considers the moral as we 1 as ^7 "f„,rwhoTC 
iiier, In re (3 De G. A J- 1 his consent to bar roniaiudeis o% .. . - - 

lement, 4 (42 Ch. D. I the only child of the \miatm, v^dio, ii I ’o hei 
VWr/c, i» to, 04 Ij. J., Ch. I joa^rriage, had converted hei cs . ,,,, 

1 12 R. 81 t T1 L. T. 799 : ba.se foe. reserving a power of appoumn^ 

, 38— C.A.' requiixM his consent to biumhe reinan^^ 

the Lord Chancellor refused uis consent the 
Lunacy Begulation Act, remainder over M.ec''‘7c U lit ; 2 

•Form of order directing lunatic. Grn ijlon. In rr,_\ A 

to make an order under to tlie exclusion of .‘'e'-’ teiim ' 
appointing a new trustee, brother of the lunatic, that biotlici being th 
'was iiTi existing power of remaiiulcinuau. !(>• ^ s 

11 a bmatic tenant for life, Wlicrc the nnknbk- 4ia'^*'an authorb 

committee of the lunatic b 4 Will 4 c 74, to‘ 'co'nsent to tb' 

,ition to stand OA^er. with mider the o A 4 ui. -t, th 

nnmittee with the petition, first tenant in tad in remtundci bin m 

'■ s 

BUncUt, hi rc, 6 De G -^M. *’ " 

•Lunatic Tenantfor Life.]— 393; 2 Jnr. (x.s.) 21/ ; - . 

wer of appointment of new TrTst<‘ 11— -Powers of Court in relatic 

with the consent 0 the 

: trustees having died, the to.] p. p ,,1 rectory. A lease 

, ad been found lunatic, pre- mcludi. g the ad " of a ic - } 

1 lunacy and, chancery by this 1 > ^ ^ shon 

ri'” 

SxaSpSSIS! SS" .li - «» •“ »' 


of the power, ycrille. In re, no Jj. o., e,u. , 

SI Ch. D. 161 ; 34 L. T. 290— C. A. 

Land of which Lunatic Mortgagee- 

lower of Sale.]— The master in lunacy having 

reviorted that it was desirable that 

wlich the lunatic was mortgagee 

under a power of sale in the mortgage, to couit 

declined to make an order “tbe 

mittce to sell and to convey to estate to the 
purchaser, but oidy directed him to sell, 
the transfer of the legal ffitate to dealt with 
on a subsequent application vtndei the ruiide^ 
Act. 18.30. Ilurwool. In re. .ob L. J., Oh. .U_k , 
3o Ch. D. 470; .36 L. T. 302; 36 W. h- -b- 
C. A. 

Ord I. 1850, art. 3.1 — Article 3 of Ord. L 
18.30, ai.plies to the case whore the duiiee of a 

powm- is lunatic. Tilt v. f ^ J" | 

ici T, J Gh 572, art to Article 11 or the teamc | 
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LUNATIC — in lidation to Ckil Bights and Bgities. tifj-i 


without is'^ue male. Tiie lunatic ivai^; over eighty 
years of age, and had never htai any issue. The 
lirst tenant in tail in reinnindei' wisliing to sell 
the next presentation to the rectoiy prescaited a 
petition praying the court, as protector of the 
settienierir, to consent to tiie barring of the 
entail of the advowson : — l-leld. tliat the court 
ought not to iiiterfore. as the application was 
not nnuie for the lieneiir of the lunatic’s estate. 
T/iorp or Tharj), In m 3 Cli. D.oU : ?,:> L. T. 203. 

Where there was a devise of j'cal estate to 
trustees, upon trust to raise, iiy sale or niortgage, 
certain sums of money, an.l sutpect thereto, to 
the use of A. for life, I’Cimundm* to his lirst and 
other son< in tail, with reiiiaijitiers over; and in 
a suit instituted in tin; (Jourt of Mxc.hef|nei', a 
decree fur a. sale of tlui real estate had been 
made. and. a, sale a.ceor(iing[y had : !)Ut pending ■ 
the proceedings A. died, lea,ving tln-ee sons, of 
whom S., the eide>t, and iirst teiumt in tail, 
under the will, wa,s a luuntie, and so found by 
inquisition : — Mold, that the couit iiad no juris- 
diction under 1 WdU. 4. c. t;."), s. 2S, to order the 
committee oi the iumitic to execute the deed for 
barring the entail of tlie estates. Shfri'ctt, Itt 
2 Dr. & 'War. ruS.*). 

AVhere a, lunatic lias a.u C!.[uital)ie estate tail, it 
may be barred witlmiit the ciuicurreiicc of the 
committee of his estate. Ih, 


■ Copyholds.] 


A person ^^’a.s 


tenant in tail of copyhold estates was. by inquisi- 
tion, found lunatic in 1852, and the lunacy was 
'dated back to the 1st May, 1843. The lunatic 
subsenue.ntiy obtained permission to traverse the 
iTupiisitloii, but died without having done so. In 
1847 The lunatic had executed deeds (not pur- 
suant to any ccmtract with third parties) ap^ioint- 
ing an attorney to surrendei’ the copyhold to 
uses, so as to enlarge her estate tail into a fee 
simple, and the surrender was made accordingly. 
Upon a claim bj* a simple contract ci'editoj' to 
make this copyhold property liable : — Held, that 
the entail was not effect uali}-' barred, there being 
no analogy to the old doctrine tliat fines and 
recoveries were good althoug],i made by a lunatic, 
Avhicli depended on a lict ion, a deed barring an 
entail being now open to every objection tliat- 
might l:je taken to an}" other deed. Ml'iof v. 
Inve, 7 De G-. U. G. 47.') ; 26 L. J., Ch. 821 ; 3 
Jnr. (x.S.) .537 ; 5 W. K. 465. 

y. Executok oit Adatixistrator, 

Administration — To Guardians of Poor.] — A 
person <.lied lunatic and intestate, having been 
maintained s.inee 1862 in the county lunatic 
asylum at the cost of the Totnes ITnion ; he was 
nevertheless eutitled to 4401. His only next of 
kin was a lunatic sister : — The court granted 
administration to the nominee of the guardians 
of the Totnes Union, as being creditors under 
12 cX 13 Yict. c. 103, s. 16, the grant to be for 
the use aiul benenr of the lunatic sister during 
her lunacy. Jplw/enU v. Sharland. 41 L. J., 
P, cX M;. 9 ; L. R. 2 P. cX M. 266 ; 25 L. T. 574 ; 
20 AV. R. 211. 

Grant to Administrator durante animi 

vitio.] — AYhcre the next of kin of a deceased 
lunatic wms of unsound mind, thongh not, so 
found by inquisition, a transfer of the lunatic’S' 
personal estate was tlirected to be made to, the 
person, to whom administration durante ' 'animi 
vitio of such next of kin had been granted, 


agreeably to the practice of the Ecedeslastical 
Court. Erdpn. Jlr jBoin, 2 Myl. vX K. 3. 

Lunatic Husband^Wife Executrix.]— 'Wliere ■■ 
a feme covert had been appoint eel one of tin: 
executors of a will, and her iuishmul a 
person of unsound mind, the eoiirr refuse*! 
to restrain her from npplyin.g for and obrnbiing 
probate, but 1ntiinate<i that if proliate was 
granted to I'ler, an injuncrion un,ght issue r«„i 
1 ‘esrrain her from receiving or intermedrhing with 
rlie estate. FefAs* v. FaJ me r. 2 N. R, 255 : .s 

T. 528 ; 11 W. R. 765. 

■See alsd PtjWERs. 

V. INSAXriA' IS RELATION' TO CERTAIN 
A(.TS OF PAR{d.AMKN'r AFFEOTLNG 
REAL ESTATE. 

m SEi’Tr/ED .ESTATE.S Acts. 

Leases and Sales of Settled Estates Act (19 &20 
Viet. c. 120), s. 36 — Lunatic Tenant in Tail — 
Application by or Consent of Committee — 
Practice.] — The comm i tree of a lunatic tenant in 
rail, before making nr consenting to an aqipuca- 
tion to the Court uf Cliancery under rue Lca'-e-i 
and Sales of Settled, Estates Act for the .'^ale of 
the Innatie’s estate, must obtain the authoilty of 
the jnj'isdietion iji lunacy by an api'dication to 
the master in lunacy, wliose ro|‘>ort must l.)e 
aj)proved bv tlie loi’ds iusticcs. '{! bu//ruc/.'5>! 
Semed Fdtaien, In re, L. R.^ 3 Ch. 229 : 16 W. R. 
469, 532. 

Service of Application on Lunatic having 

remote Contingent Interest.] — Ttie service of an 
intended ap\)li.cation under the Settled Estates 
Acts (19 <X 2(,> Viet. c. 12(1), on a person n£ 
misoiind mind, not so found by in(|iii.sititin. who 
had only a remote contingent interest was dis- 
pensed with, tliere being others in tlse .same 
interest wlio conen tax'd. Frank! hni\s‘ Settled 
Fnfcite.^, In re, 7 W. li. 45. 

Appointment of Guardian to concur in 

Petition.] — A guai'dian may be appointed to 
concur for a Uinatic in a perRP.tn under the 
Lea,ses and Sales vif Settled Estates Act. Uv/,- 
nevsi Settled ISfatett, In re. L. R. <> Eq. 249 ; 16 

W. R. 1633. 

The court cannot a[)point a guai'dian to con- 
, sent on. behalf of a lunatic not so fonmi ])y 
inquisition, to a sale of his estate. Clonffli'e 
Edate. In re. F2 L. J„ Oh. 393; L. 11. 15 .E [. 
284 ; 28 L, T. 261 ; 21 W. 11. 452. 

— ~ Person of Unsound Mind— Jurisdiction 
of Court.] — There are no provisions in the Leases 
arid Sales of Settled Estates Act, eiiabli].ig the 
court to act on behalf of persons ^of unsound 
mind. Tarhntid Estate, In re, 2 N. R. 158; 8 
L. T. 603, 

In the case where such a perso'U was entitled 
tea charge, the court dispensed with his being- 
made a party to the petition, and ]>rotected his 
interest by making the order subject tc his : 
charge. Ih, 

notice of Application.] — A notice under 37 A 38 
Viet c. 33,' s. 2, of an application under the s 
Leases and .Sales of -Settled Es-tate.s Act, may be 
given to a person not so found by inquisition. 
OraMreds Settled Ediite.% In re, 44 1^, J., Oh. - 
261 L. IL 10 Ck 201 ; 32 L. T. 349 23 WL 11 
76iv A, \ y\' .'d, f A. A r’dlh:!-' '' 'A ? ""-G 


LUNATIC — Insamty Affecihuj Real Lstaic 


Payment into Court of Purdxase-monay.j— 
The pavnieiit of money into court to the credit 
of Ibe'lmmcv is not a pariueiit ‘-to a person 
becomino- absolutely entitled” within 
ino‘ of s. 28 C)f the Settled Estates Act (19 & ,-0 


L. J., Ch. 818 ; \ 2 Ch. 118 ; 7 li. 808 : vl 

L. T.' 189 ; 42 W. H. HoT— b. A. 


lue oi i 5 . T T nu 

Tiei- c. 1210. JJifrher, hi rif, oO L, 8 m bn. 
884: ; 17 CIl B. 241 ; 44 L. T. 83 ; 29 W'. E. 
873; 


b. Settled Land acts. 


l^^otice by Committee.]— The committee 

of a lunatic tenant for life t'minot a yalul 

notice under s. 45 of the Settled. Dana " A Lfy: 
unless he has preyiously obtainul ) 

from the Court of Lunacy ^‘1 
\ Si'Uled In rc, .)o L. L. Ch-; - " ? - 

i Ch. I). 464 ; 50 L. T. 80 : 82 . it. 4.>b. 


X^eases — Tenant for Life Lunatic — Appoint- 
ment of Trustees for purposes of Act.]— \\ here a 
tenant for life is a lunatic, and his committee 
wishes to exercise the powci-s of leasing given, b} 

. , , . ^ 1 1 -t-lTfkr'A no 


a LxVNDs Clauses Consolidation 
1S45, 


Sale by Committee.]— Secu 7 of tUe Laml; 


wishes to exorcise the powers ot leasiiigguou u^ j 

tUA 'Snttipd Tnnd Act. 1882. it there are no Clauses Cunsoiidalion nm, lA,., ..,,n 

trustees of the settlement in existence authorise a persiui of unsou^^^^^ 

tiusu.es oi nnmoses of i m a mniDanv or niiblic body v ho inue si<uuu)i% 


trustees of the settlement in existence autirorise a peisiui, 

Bower of Committee to lease,]— AVhere a ^A'ehokl land of a Imiatic had bemi 

tenant for life is a lunatic and his committee j.„,.poratian under the provisions ot the 

wislies to exercise the powers ot 'easnig given J . Clauses Consolidation Act and the com- 
the Settled Land Act, 1882, it there are no petitioned for leave to convoy to the 

trustees of the settlement in existence new An and to have the purchase-money 

trustees must be appointed for the punmses of ^.‘(^,,1 over to the credit of the lunacy and 
the act, Ihi/lor, i« -re, o2 L. J., Ch. i-8, d.t Ag^ted :— Held, that the iie.xt ol kin ot the 

L. T. 420 ; 31 AV-. B. SyB-C. A. , imAcvvere the proporparties to the application 

Under s. 116 of the Lunacy Act, 18.10, the , jis well as those ot the heii-s- 

court has iurisdiction to authorise the person ‘ by the corporation. Jirucoe, 

appointed to act as committee of the estate ot a & S. 249 : 4 N. E. 311 ; 10 Jnr. 

i„„.f„llv dotniiicd as aluriatic, though not J" - 


appomreu lo aci as - - jr ^ Ho <jr. J. 6; a. t 

peison lawfully detained as aluriatic though not 4^ 
found by inquisition, to exercise the powti ot C- J 
leasing vested in such lunatic as teiiaut tor li e, jj^p^Pcationof Purebase-money.] — Money paid 

uudcTthc Settled Land Act. 1882 /« '"' j^to court bv a railway company for land taken 

(BS L. J., Ch. 612 ; [18y4]_ 2 C'h. 416, nO; ^ler the LUids CUauses Act, front a person who 

distinguished. SaU, In re, 6o g A ' was in a state of mental inibecihly, and who 
[1896] 1 Ch. 117 ; 73 L. T. .398 ; 44 A\ . K. 146 gg,^ti,iuoa m that state until his death, but was 
C. A. thesubjcctof acominissionof ’ 

after his death, uot to be re- invested in or coii- 
Sale— Power of Committee to Sell.]— Where as land, but to be })aid to his cyxeemtors. 

a ])crson. has been appointed to e.xercpe xe/Mm/incb, Jh- jnirtn, Jhd Lnicolndurc i*//. 
the powers of a committee of the estate ot a n', 1 Sim. (N.s.) 2i)(.)._ ^ 

tenant for life of settled estate, who is lawfully belonging to a lunatic 

detained as a lunatic, the court lias no power to bv a railway compaipv under the p'wyei j 

authorise him to exercise on. behalf of the lunatic an order was made tor the pa} ment (. i. 

the power of sale vested in the latter by the the purehase-moncy lo the crec.bt ot thelumie}, 
.Settled Land Act, 1882. To enable this to Le . its investment to the pmitaccouy 


Settled Land Act, 1882. To enabie Uiis lo ne .^^^^tfor its investment to tnehunr a_ec.pu. v.. 
done it is necessary that the lunatic should and the company, without its DCing nisi 

be so found bv inquisition. hi ^ court under tlie t’ 

68 L J Ch. 612 ; [1894] 2 Ch. 416, n. • 71 L. T. jmnen, hi re, 1 Gh. D. 26S ; o4 L. 1. 

• 40. 2.4 W.1L98.. 


4 *:jg p 46 ■ 24 W. id. 98. : 

' The^ court will give leave to the committee ' Lie aidTication for sucdi aii order must not 
of a lunatic tenant in tail to take iirocecdiiigs the lunacy only, but also in ttio 

imder the Settled Land Act, 1882, for the sale chancery Bivision. Ih. 

of his undivided shares to the owner ot the qqie purchase-money ot a, lunatic s laiuL taken, 
other shares. Weld, In re (28 Ch. B. 514) py ^ public boily urider the Laiuls Clauses Act, 
considered. GaitnheU. hi re, 58 L. J., Ch. 262 ; 4 ^ 45 ^ 09 , ^vas, mulcr the cncuiristances, ordcreil 

40 Ch. B. 416—0. A. to be invested in guarantcedL railway stock ; but 

the name of the public body was directed to bo 

Mansion-house.]— Where a tenant for life omitted fi’om the title of 

s:”HESHS| iiSit 

.L*. f.hpt'nower ot'.sale m ’veaily amount lOi nis iii-e. j - 


24 W.TL 463 


iSSiiiiiSi 


llililil 




iliili 


1. Plaintiff or Petitioner. ' i ' i i u.^v., vv,.-...r...!cr 

order tor sale was made, liavi ng oeeii [iroi^erly 

Action, by Committee — Trustee in Bankruptcy commenced with, the sanction oi; the inaste r in 
of Lunatic made Defendant— Attendemce at Pro- lunac}', tli.c lunatic plaintiff was entuded to 
ceedings in Chambers— Subseq.uent Application carry on. the action, and nns, tlierehnv. also 
by Trustee for Stay of Proceedings — Belief not- bound by the order for sale made in it ; tiiar the 
withstanding Delay.'; — The ])rinciple laid down lunatic was, therefore, a trustee wirhni the 
ill Jkudl V. Smith (Jl Ih 9 Ch. 85), with refer- Trustee Extension Act, _ 1852, s. 1, of the real 
once to a lunatic suing by his next friend, is estate a,nd that his committee should be apjiointed 
equally applicable to a lunatic suing by his to convey. Sttaii/jer, In ir.jShfm.per x. Stfimjmm 
coinniittee, with this difference, that in the case -Mi L. T. H72. See also II Indoutt x. Nununnl 
i;>f the latter the committee .should bo adiled as ante, col. G{>2, and JiUijli v. 0 ConnelL dh L, 1. 
co-plaintiff. The committee of a lunatic who 217: 20W. E. 311. 
has been, adjudicated a bankrupt subseipiently ^ ^ 

to the inquisition cannot bring an action to Action to set aside Mortgage.) ui a. suit in 
assert a riuht which is vested in the trustee in which a person found lunatic to set aside a tleed 
ban kruptev of the lunatic, and if the trustee cexecuteilbyhcr as a security for moneys ad vaucecl, 
refused to" be made a co-plaintiff the committee at a time SLd.isequent to that from which she was 
cannot make him a defendant. Where the com- found Imiatic, and in which the defenaaiU sye his 
mittee of a lunatic so found by inquisition, and answer denied notice of the lunaev, tlie deed was 
subseoiiently made a baidcriipt, brought an not set aside, although ;ifc^ the hearing tnc deteii- 
action against the solicitors of the bankrupt for dant by his counsel admitted that tae plaiutrin 
an account oi cei'tain moneys received by them, was at the thne of exe(.uiting the dectl Oi^uiisouiid 
and the trustee in bankruptcy who refused to be mind : inquiries were directed as to the tact ot 
a co-plaintiff, hut was on May 2 by order in the advance and the circumstaiiccs atteiuhiig it, 
chambers made a defendant, and attended and as to the ap|)licntion of toe m<uicy. imd 
certain proceedings in chambers on the account, upon further dii'cctions the deed vas oideied to 
took out a summons on June 15 for a stay of stand as a security bu* the money _reported to 
oroceedings against himself on the ground that liave beeii actually advanced, ^nth rntme^t and. 
tliey were" vexatious, the court made the order costs. Klrknvdl v. Ilti/hf, 3 u. iu i>2.h 

asked for notwithstanding the delay on his part. -o -5 

Wluitmau. In re, Huiir v. WJintuifin (W. N. Claim as H8ir.at-la'«r--I'axlur6 of Action— 
issn p 21S), anJ Furnluim. In n ([1805] 2 Ch. Casts.]— A lunatic d.auaccl as heiv-at-Iaiv ot I., 
705): aiscn.ssc'd anti explained, Farnluim. v. M\l- aiul certain estates having been devised o,y 1 to 
,mrel, (il L. J.. Ch. 816 ; [1805] 2 Ch. 730 ; 13 trustees tor charitable (iiyposes bv an iiistiu- 
P mo - 78 Tj T 484' 44 W K 1B5 ment, the validity of which as a wiL vas im- 

E. 810 , .0 T. 1. .bit , 44 \\ . lb. 1.5m peached, a suit was instituted, and an. issue to 

try the validity of the Avill directed, as necessary 
for freeing the" lunatic s estate from doubts, and 
the trustees directed to couduet the issue as 
iilaintiffs. The issue was found against the will 
—Held, that though the trustees were not entitled 
to their costs under the decree, yet the coiirt 
could give them, upon petition, out of the 
lunatic s estate. Turnley^ In 12 Ir. Eq. R. 
581. ■ :: 

The court will not make any order :for tlie 
payment of extra costs out of the estate oi a 
lunatiC' iiiitii sneh costs have been incurred. 


Sanction of Court.] — A committee of a | 

lunatic ought, before bringing or defending an 
action on behalf of a lunatic, to have the sanc- 
tion of the court. JSottley, In tc, 3 Jui*. 719. 

Jurisdiction of Master in Lunacy.]— Under 
s. 27, sub-s. 1, of the .Lunacy Act, 1891, a master' 
in. lunacy has jurisdiction, to authorise the com- 
mittee eff a lunatic to bring an action in the 
name of the lunatic, in respect of an alleged 
breach of trust by the trustees of a will under 
which the lunatic is a beueticiary, without any 
confirmation of his order by the judge in lunacy. 
Jlinchliffe, In 7‘e, 73 L. T. 522 — C. A. 

Parties.] — Where a committee sues in 

the right of the lunatic, in such case the com-: 
mittcfrand the lunatic are made parties. Fuller 
Y. Lance ^ 1 Ch. Ga. 18. 

Administration Action hy Lunatic Devisee of took 
Eealty and Ms Committee.]— A devisee of .real have 
estate, subject to piayment of debts, became of ing ' 
unsound mind, and was so found by inquisition, tend 
A committee was appointed, and ari action tor whei 
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Action by Seceiver — Abandoned Proceedings 
__(]losts. j— rtcceiver of estate of hiiiatic proceed- 
iiig ill a Avrong form of action, which he aa’iis 
ativisetl to abaniloii and adopt another form of 
action, in AA'hich he succeeded for the lunatic, 
refused the costs of the abandoned proceeding', 
although the master reported that he had acted 
Ooiifi fide, and <mght to be allowed the costs. 
JIoHttjtuurrt/., In /V, 1 Moll. 411). 

Unauthorised Proceedings by Solicitors after 
Inquisition— Costs. Solicitors who took pro- 
ceedings lifter the Ilatc ol: the inquisition were, 
on the [letitiirti of the cimimittee of the lunatic s 
estate, ordered to refund costs and expenses 
which had been paid out of the estate uiu.ler an j 
orde]’ in the suit, and to ]>ay the costs of the j 
petition, and ot an ajipeal, as between solicitoi 
and client. Jlctdl v. SmHh, 48 L. J., C'h. 245 ; 

L. 11. U Ch. 85 : 21) L. T. (>25 ; 22 AV. 11. 121. 

Petition by Eeceiver for Eenewal of Lease — 
Concurrence of Committee.] — A [ictitioii to gnuit 
a renewal to a tenant under a lease, Avith 
coA'Ciiant rtuiCAval, presented by the rccciA’Ci^ 
in ii lunacy matter Avithout tlie concurrence of 
the committee of the estate, aauII be dismissed 
AAoth costs. KiUicnny (JRcirV). In < Ir. hq. 11. 
594. 

Action by Curator bonis — Property in 
England.]— A curator bonis <luly iqtpointed in 
Scotland to a person found lunatic there, can 
rccoA^or and gi\’e a good di.scharge for personal 
])ro]>erTA’ of the lunatic in this country. JSaott 'v. 
BentJetf. 1 K. ik J. 281 ; 24 L. J., Ch. 244 ; 3 
Eq. lk'42S : 1 Jiir. (N.S.) 894 ; 8 AV. E. 280. 

AVhere the owner of an estate charged Avitli 
aniiuitA^ in favour of the lunatic had acknoAV- 
ledgetftliat she had in hand certain arrears ol 
thc annuity which she Avas ready to pay to any 
person on "his behalf Avho could give a good 
r€ceii)t for it Held, that this Avas a declaration , 
of trust which entitled the curator to sue in 
equity for those arrears. Ih. 

Action by Eepresentatives— Pleading.]— An 
action Avas brought by the representatives of a 
lunatic aaninst an auctioneer, Iw the agent of 
the cominittee, for moneys come to his hands, 
part of the lunatic’s estate. The auctioneer 
pleaded that he had paid some of these rnoiioys 
by the order of the committee’s agent, for the 
use of the lunatic. The fact of such payment, in 
manner pleaded, was disputed :—Hdd, that the 
principal question was the question of fact, 
Avhether the pica could be proved or not ; that 
without dccidiiui: Avhether the plea, if proved, 
afforded either a legal or an. ciiuitable defence, 
a court of equity Avould not (having regard to 
the 17 k 18 Yict. c. 125) restrain the action. 
Barehrotlur v. Wdclnnan, 3 DreAV. 122 ; 24 L. J., 
Ob. 410. See 1 Jur. (N.S.) 12G ; 3 Eq. E, 388 ; 
3AAMk 257. 

ActioE by Wife of Lunatic.]— An action having 
been brought by a Avife of a lunatic (not so de- 
clared by commission) in his name, for the 
recoAmiy of a debt due to him, the defendant 
paid the amount into court. The court made 
„ absolute a rule for payment of . the inoney oiit of 
court to the Avife. Glsddon y* Tvelihley:^ 0. B. 
(j^.S.) 307 ; 30 E. J., G. P. 160. 


Such an action is sustainable. In 

n\ WiUunns v. Stratton, 50 L. J., Ch. 495 ; 44 
L, T. 600. 

Supplemental Order.]— AVhere a sole plaintiff, 
after issue joincil and before decree, becomes 
lunatic, and a committee is appointeil, such com- 
mittee is entitled to a siipplementid ortier mulcr 
s 52 of 15 A 16 Ahct. e. 86. JJrnajar v. 

,3 L T 770: 9 AV. R. 26{). S. B., TJinjntoa v, 
A. A -AA ir. i?//., 1 Ah K. 56.2 : 11 AV. 11. 558, _ 

The jurisilietion to make ^ucll an uniei' is in 
chancery, not in lunacy. Ih. 

2. Defendant or Respondent. 

I Lunatic Defendant — As Next of Kin.] — A . 
j lunatic Avas made a defendant as one of the next 
of kin of an intestate. He aiidhis commirtec pre- 
sented a petition entitled in the suit and Mso in. 
thelunacAL j.raving that the lunatic nnglit defend 
by his guardian, and that Uie committee inight 
be appointed such guai'ilian. The coinmitlce 
praved that as such he might be at libeitv io 
prosecute the cla.'im of the lunatic as next ot kin, 
and that all such costs as shoukl be properly 
incurred and as should not be paid out of the 
estate to be administered might be raised and 
paid out of the lunatic’s estate. The court gave 
liberty to the committee to defend the suit, but 
refused to a})])oint a guardian as being unneces- 
i^arAL or to make any ])!OS})ective order as to 
costs, and directed the title in the cause to bo 
struck out. Jlnhson, In re, 21 L. J.. Ch. 249. 


Evidence.]— A defendant of unsound 

mind answering by a guardian, imnblc to^givc a 
full discovery, on a motion to dissolve an injnnc- 
tion, afhihwits cannot bo read by the plaintiff! to 
prove facts that might bo given in evidence. 
Barrett. Y. Ticltcn, Jacob, 155. 

— Bill Piled by Committee— Practice,]— 
Practice as to lunatic ansAA’criiig A\hcre he is 
m^ule defendant to a bill filcd^by the committee 
of his person and estate. Tlcrf/iv. Muehenzlc, 

3 Mac. &; Cl. 368. 

— Substitution of Ne-w Committee— Pen- 
dente Lite.]— In a suit to Avliich a lunatic mid 
his committee Avere defendants, the court declined 
before decree to make an order on motion, sub- 
stituting a ncAV committee as defendant. liiaU 
V. Spearr. 3 He 64. & Sm. 374. 

After a decree in a suit in whicb a lunatic ^and 
his committee Avere defendants, tiic committee 
died and a ncAV one Avas appointed. Ordei'Ct.L 
upon motion that the name of the ncAv com- 
mittee should bo substituted for the deceased 
in all future proceedings in this cause. Bryan 
Y, TicUjy, 3 Ei[. It. 62 ; 3 AV. B. 42. 

Death of Committee after Decree.]— If a 

lunatic and his committee be defejulants, and 
: the committee die after tlie decree, and a new 
one be appointed, the court on motion Avill 
I order that the future proceedings in the cause 
be carried on in the name of the new' committee. 
LyoJi Y. Mercer, 1 Sim. S. 356. 

Service of Writ — No Commitliee ap- 
pointed,]— In an action for speci,fic performance 
, of contract, where one of the part.ie.s to the coin 
[ tract had become a lunatic so found by inquisi. 



lion, ]jut no ('ominittee had beon appointed of 
iier person, or (-.‘state, the court dire(‘ted seiTicc of 
tlie writ upon the keeper of the asylum at 'which 
she was I’esidilve-, or u}joii the per.^on with wdiom 
she was rc'^i'b.ng. Tit (in v. Sniiili. ‘27 W. 11. 617. 

The (xairt will not allovr substituted service to 
be 'iviad'..* up(iii the medi<'!al ornc^er of the asylum 
where a lunatic defendant is confined. Semble, 
such. se]''.hee is to be effected u])on the iimatic 
himself in The pi’csence of tlte medical officer. 
Jbov/f/// V. Jonvn, 4 \V. 11. dMl. 

When a (iefendant is a lunatic the court has 
i]«o ]K>w«‘r louier the Ih 16 Viet. c. 76, s. 17, to 
allow tlie itlaiiitiff’ to procuied as if personal 
service of thetvrit of sLunnioiis laid been effected, 
unless it can be made to appear that the writ 
has eonu? to In’s knowleilge. atid that he 'wilfiilly 
evade-^ service. Ilnlmr.n v. Scrricn. 15 C. B. 21)H ; 
24 L. J.. C. if 21 ; 1 Jur. (k.S.) 2.58 : H C. L. 11. 
281. 

Wlu'ii a luiuitic canivot be s(nw(jil with a writ 
of sunniiuiis, leave cannot he gi-aiire<l to ])roeeed 
without service. WUruiunann v. 28 L. J., 

Ex. 5 : 7 5V. It. 50. 

Ihit tlie court ha.s power to allow a plaintiff to 
proceed in an action as if personal service of the 
won’t of summons had been effected, alt hough the 
defendant is a lunatic, and will so cader, if satis- 
fi(xl that reas(')n.ablc efforts have been made to 
eff’ect ])ersoiial service, and tliat tlie wilt has 
come to his knowledge. Kiudierleij v. AUoiihp. 
2 H. k C. 228 ; 9 Jur: (N.s.) 650 : 8 L. T. 398 : 
11 \V. IL 757. 


— — Bischarge.] — The court wouhl not d'b« 
charge a defendant out of custtjdy on tiling 
common bail, on the ground that hii was in-am 
at the time of the arrest. Xntt v. Verne n. 
Ttirm Eep. 121. 

Nor that he had since become so. Kenief x 
Konmau, 2 Term Eep. 890. 8. P.. IhhoU-on v 
Qahcaij {LonT), 6 Term Rep. 183. 

Even wdiere there had been a eomnussimi Oi 
lunacy, ^teel x.Ahin, 2 Eos. ih 862 ; ,5 iL R 
617 .- ^ 


Answer by Committee — Admissions.] — 

xV bill w'as filed against a lunatic and her com- 
mittees, A.. B. and 0. xVftor answer by the 
mittees, and replication, and evidencf) having 
bt3cn taken, but before the hearing, tiie lunati(* 
i died. Administration having been granted to 
A.. I). and E.. by bill of revivor; and in the 
answci' to the bill of I'cvivor the defendants 
claimed the lieiteiit of the previous answers of 
the committees. To this answer no rcplieatidu 
was tiled : — Held (atfij'ining tlie decree of the 
court below), by the Lord Chancellor, that 
although the answer ot the eomrnittoes migiit 
not ill general Ijo binding on the estate of a 
lunatic, yet that the representatives, being really 
the same parties as the connnittces, and liaving 
ado])te(l their answer, must be concluded Iw it ; 
and by Loi-d St. Lconai’ds. that the answer of the 
committees is in general binding on the Innatic's 
estate, and that under the ciremnstanees there 
was nothing to take the case out of tlie gciiei-ai 
rule : also, that altliough an answer is nor replied 
to, the court may read parts of it as admisdons. 
against thedefendants, and may discredit other 
parties In their favour. Stauhni y. Prrrt cah 5 
H. L. Cas. 257: 21 L. J.. Oh. 369 ; 3 W. R. 
391. 

Qumre, is an aiis-wer by committees binding 
upon the estate of the lunatic. It is bindingon 
them i n an y oti ler cl laract ei*. I h. 


Service of Process.] — When the medical 

officer of an asylum refused to allow service of a 
bill in equity on a lunatic who ’^vas not so found 
by imiuisition. the court allowed substituted 
service on the medical officer. liaUw v. Wilmi^ 
18 L. J., Ch. 169; L. E. 16 Eci. 576; 29 L. T. 51. 


Service of Writ — Distringas.] — The 

defendant being; a lunatic, the court granted 
a rule nisi for a wnlt of distringas to compel an 
appearance, upon an affidavit stating that two 
calls had been made at the house where he 
resided, rvhen the party w'as informed that he 
coidd see neither the defendant nor the keeper, 
and on the last occasion had stated to the ser- 
vant the object of his visit, and left a copy of 
the writ with him. Bavfidd v. Daerdl, 2 D. &: 
L. 1 ; 13 L. J., Q. B. 2(.)i 
The governor of a lunatic asylum having 
refused to permit a writ of summons to be 
served upon the defendant, a lunatic, the court 
alhwved a distringas to issue to be served upon 


Committee Defendant— Evidence as to Sanity 
of Dunatic.]- — In a suit seeking relief against a 
deceased lunatic’s estate, the defendants, her 
committees and legal pci'soiiai repr(‘sentatives, 
endeavouredj ajul produced some evidence, to 
establish the lunatic’s insanity at the date of a 
])articular transaction, before the period to whmh 
the jury under the cv'unmission of lunacy had 
carried it back ; but the court being of opinion 
that the evidence and circumstances appearing 
on the pleadings ])reponderated in lavoiir of the 
then sanity of tlie lunatic, granted immediate 
relief, without further investigation at la\v ns to 
the then state of the lunatic’s mind. Pereh'al v, 
Cancy^ 11 Jur. 1056, 

Bankruptcy — P undin Court — Petition for 

payment out.] — In 1S51 a person entitled to a 
contingent future interest in a fund took the 
benefit of the Insolvent Act, but did not mention 
this interest in his schedule, hi 1876 the con- 
tingent int-erest vested in possession. In th.e- 
same year he was found lunatic, and shortly 
afterwards an order was made giving the holder 
of the fund liberty to pay it into court to the 
credit of the lunacy, and directing it to be 
invested and the income paid to the committee. 
Shortly-afterwards the provisional assignee pre- 
sented' a petition: in- the lunacy, praying that the- 
fund might be transferred to the credit of the 
insolvency, or that he' might be at liberty to 
take proceedings’ in the chancery division for its 


Inrolling Decree.] — A'fter decree a defen- 
dant had been found lunatic. After six months 
had elajised fi’om the date of the decree, the 
court allowed the decree to be iiirollcd, on notice 
to the lunatic’s solicitor, on the record. Smith v. 
Whitmore. II L. T. 507. 

Quare impedit.] — It seems that, if a 

defendant in (juare impedit is a Iima-tic, the 
action is properly brought against him and not 
against his committee. Tyrrell v. Jemiei\ 3 
M. & P. 618 ; 6 Bing. 283 ; '8 L. J. (O.S.) C. P. 
57., 

Arrest.] — A lunatic may be arrested. Jiall^ 
Pojjjarte. 1 Jacob, 161. 





671 LUNATIC — Actions and Proceedings Eg and 

recovoy. Tho court ordorcl a tnmsfer of ^ “ of 
touj ns vrayd /M., /« 'V, 7 Ch. D. 2.. ; o- ^ ^ ^ 

Ij.l.ihS; 1^3. ; inquisitiOTi, wlietlier or 

Order to Inspect au , 

action ot trespass to land brought agarast tho ; ot the, com 
committee of a lunatic whose title-deeds are in j 
the custody of the court haring jurisdiction m | 
lumuwL anumlcr on tlie defendant for inspection j 
■of the cU icuments ought not to be made, as they are , 
not in his possession or conrunl | 

L tl . Q. B. 771 : 11 Q.B. D.3/0 ; 4.8 L. 1. , i 


:en in tlie suit after die 
ot a committee lias been 
tul void; and a contempt 


IiKiuiry as to Capacity.J — vv iieie mn 

action has .been commenced in the name ot a 

person alleged to be of unsouip mmd iiot so. 
found by a next friend, and such person denies 
that he is of unsound mind, and applies to have 
I his name removed from the record, tlie court will 
j direct an inquiry as to the competency ot the 

„f I Vicrson alleo-ed to be of unsound mind. Jl.uirr/l. 

Executors Defendants— Evidence— Effect of , 1 - V , oi L J., Ch. 89 ; (13 L. 1'. 6T2 : to 
nqnisitions.] -Where, to an action 
xecutors on the bond of their testator, they | W. b. Ss. 

leaded non ost factimi, and set lip lunacy^ Partition.]— An aotiou for partition 

efenec at the trial, an brought, whereby the sale an.l distribution 

eomniissioii of lunacy against the tostatoi. ^ p^cyeds of certain real estate wore asked 

iter tho execution of the bond, finding I » of two plaintiffs was alleged to 

lad been a lunatic from q^g ‘y, person of unsound mind not so found by 

hat, iri.liout any lucid nteiwal, is admissible ^ ^ The defen- 

ivideiico. Fiiuldn- v. Silk, i Camp. 121.). ^^^1^^ plaintiff saiil to be of unsound nmul 

moval that the name of the person of unsound 
mind might be stnick out :-Held that a person 
h. LuttATiC NOT SO lOUND. uiisouiid mind not so fomid may be plamtitt 

„ suiim by his next friends in an action for the 

1. Plaintiff or Petitioner. partftion or sale of real estate. Piirtcc v. Porter, 

next Eriend.]-A bill may be filed by the 37 ch. D. 420; 58 L. T. 888; 38 W. It. 08O- 

next friend on behalf of a person of weak mind, q, a. icrr ^ lOVif'f- 

nd ilmlit subiect for a commission of lunacy, Under the Bartition Act, Ib/b (39 A 40 \ ict 

loo small to bear the expense c. 17, s. 0), a person of unsound nmu md. so 
f a c m5 rhrr y. 13 Ir. Eq. B. found by inquisition may, by his nex fnend, be 

Ufa commission. CiY ^ ’ plaintitf in an action 

A bill may be tiled in the name of a person of obtaining a sale. Watt \^. Zear/i, Lb W . h. 

nllVmd to be of unsouiid mind, though not so 475. 

bS'Sif S 'S5 _ Bin w, .. di,p.., .« n.*i 

as a defendant, and the court then appoints a —It is irregular tor a bill dhv iimui 

iniardian to answer for him. In such cases, the person of unsound nnnd nut so touud b., i“yi- 
ennrt imposes all the restvaints of infancy, and sitioii, by his next tnoiid, for the purpose of. 
the party is bound by the acts of the guardian dealing with the real estate ot the peMOU ot 
so.apnoiiited. The coitrt having proper evidence, unsound mind. .if.P b’ 

that they arc incapable of protecting their own Ch. 398; L. 11. 9 Oh. .8-3; 3U h. I. 21(. , 22 
h-eats them as infants or as insane, W. B. 448. , 

j-homd/riot so found bv inquisition, and being A bill was tiled by a peivon of un>^oiiud min i 
s'lti^iied that tlicir nexf friend or guardian pays not so found, by his next triemi, lor a pai tiliun 
nVoper attention to their interests, and making or sale of real estate, and a decree tor sil e yas 
all necessary inquiries to ascertain their rights, made. A petition was ^^lyttcrwards picMU ted 
•md what is" beneficial to them ; or, if necessary, under the Trustee Act bso:., tor aii ordei yestm 
•dircotinv that a commission may be applied for, the estate ot the plaintiff in the purehasei. Xno 
oltimatdy deals with their rights and property court refusei.! to make the order, considemig that 

ns iuWoe mav require. mIsoh, v. the suit was irregular but as tiie plaintih s shiw 

?BSy ni ; 15 ifj./Ch. 296 ; 10 Jur. 339. was only 200/.., and she had rm othei* property 
Suit instituted by an imbecile person in the the court directed an application to niade m 
nnir 0 of her next friend. JVilkimoib y. Ilanoood, lunacy, under the .Lunacy Begulai ion Act, b,, b.-, 
-4 Jn?. 95^ s- permitted the petition to be 

Jurisdiction of the court to entertain a suit amended for that purpose. Ih, 

ins;titutGd in the name of a person, of weak mind , .-i i 

Iw a next friend. Liglit y. Light, 25 Beav. Bill to avoid Lease.] Bill to avoid a lease 

for that the lessor was a lunatic, the attorney- 
i.-inrlA in siich n, suit for the Drotectioii sreneiul must be a party. Leigh v. B oo(h Bep. t. 




is not a beiiefit;ial one to die lunatic |)lainrirt it 
will be stayed by ihc court on that groiiiid. 
If fffc/vbn/w V. U'er-svai/a 5i> L. T. 140. 

c-. — Suit “by— Oliauge of Status.]' — A suit 
instituted ]>y a next friend on behalf of a person 
of unsound mind, not so found b}' irnpiisition, 
becomes absoliiteiy ])ai'idyscd by a ehanue in Ids 
status. Beall v. Smith, 48 L. .L. Ch. 1145 ; L. K. 
0 dh. S5 ; l>0 L. T. 025 ; 22 W. Id' 121. 

If he beoamies of suun.d mind there is no pre* 
te.xt for the eonlinued intervention of the next 
friend: if lie is foinid a Iimatie by inquisition, 
aJid is dills placed imder the proieethon (4 the 
crown, the suit should be cuutinned only with 
the sanction <*E the court in lunacy. lit. 

Every in’oceeding taken in the suit after the 
iiKptisition. wlietlicr or not a coinniitl ee lias been 
ap[)ointed. is in-eguiar and void and a contemjit 
of the court in lunacy. Ih. 

. Allegatioa of Insanity — Sanity of 

Lunatic established — Costs.] — M. tilerl a bill as 
next friend of Ih, whom he alleged to be of 
unsiiund miml. An aiiplication in lunacy was 
directed, anti P.’s sanity was CsStablisiied. P. 
thereupon ajiplicd to luivc the bill taken off the 
file, which was ordered, but without any dii-ce- 
tions as to costs. T. moved tlie court of appeal 
to vary this order by directing the next Mend to 
pay his costs as between solicitor and client, and 
the defendant moved to vary it by inserting a 
direction for the next friend to pay her costs : — 
Held, that P. was entitled to indemnity against 
all consequences of the suit having been insti- 
tuted hi Ids name, and that M. must pay P.’s' 
costs as between solicitor and client of the a[)pli- 
eation to the court below, and of P.’s a})})eal 
motion, and must pay the defendant's costs of 
the suit as between party and party, including 
the costs of motions in the court below and on 
appeal. Palmer v, Walenlnj, L. II. 8 Ch. 782 ; 
16 W. E. i)24. 

Lunacy established — Leave to Com- 
mittee to continue Action.] — ^^Where the plain- 
tiff, a person of unsound miiul, not so found, 
suing by a next friend, becomes a lunatic, 
during the pi’ogress of the action, and a com- 
mittee is apjiointed, the committee may obtain 
an order, under Orel. L. r, 4, for leave to continue 
the action. (rre.e/i\s Batafe, In re. Green v, 
Pratt, 48 L. J., Ch. 681 : 41 i.. T. 80' 

Affidavit of Documents.] — IVliere a 

plaititiff of iinsomul mind sues by a next Mend, 
the defendant is entitled to an affidavit of docu- 
ments, to be mnde by the next friend, or by 
someone acquainted with the facts, irajcjimon 
•V. Hall, 48 L. J.. C'b. 250 : 10 CUi. I), 285 ; 89 
L. T. 603 : 27 W. 11, 469. 

Proceedings commenced by Solicitor on Behalf 
of Client alleged to be Lunatic — Misconduct — 
Costs.] — A solicitor is not prevented from taking 
legal proceedings on ],)elia]f of his client by the 
mere fact that to his knowledge a petition in 
lunacy for an inquiry into the state of mind of 
the client is pending, provided that he believes 
the client to be sane.^ The court will how’ever, 
in a proper case, when informed of the petition, 
stay the proceedings until the inquiry is com- 
pleted. Ilarfle}/ v. Gilhert (18 Him. 596) and 
Beall V. Smith (43 L. J., Gh, 245 ; L. 11. 9 Ch, 
85) explained. Armstrong and In re, 05 
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L. .J.. Ch. 258 : [I.sprh; 1 Ch. 586 : 71 L. T, 184 : 
44 W. E. 281. 

A solicitor wli(‘i tvas aware that a petiui')n in 
lunacy again.st his client was pending. obtai!iedi 
on her beiialf an order ex parte witliour dis~. 
closing the fact. He helieved her to be sane,. 
Init she was sab.'joquently found to be of un.Mmnd 
mind. Xqion l he order lieiiig discharged ; — Hehk 
that he liad not been guilty <4; such pruressi(nia] 
iniseoiiduet as to make him liadole for tlu; costs, 
Ih, 

ETon-compiianee with Order for Discovery — 
Incapacity- arising after Writ,] — Where, afrei’ 
writ issued, the piainliff he(*:ime inea])able of 
transaeiing business, and his briilhei’, on his 
behalf, made an affidavit of diKuiments :uui, 
answered inteiToga,tor!es, the defendant Took 
out a summons to dismiss tho action for non- 
e<un}>lituiee witli orders To nud^te an affidtivit of 
doeunteuts. and to answer interrogatoi'ies : the 
, phiinrifi then took (Uit a .-iiinmon.s for leave to 
amend by tuhiing a next friend : — Held, tliat 
the defendant was not eutiile*!, under r, 21 of 
Ord. XXX 1. of the liule.s of Court. 1888, to 
liave the action <li.smis,sed. The action still 
siil^Lsted. and the ])laintiif must have lejive to 
amend by adding a. next friend; tho plaintiff 
to pay the costs of botli summonses. Gardfcell 
(Lord) V. Tomlhmon, 54 L. .j„ Ch. 957 : 52 L. T,. 
746; 33W. iL814, 

Order for Protection of Property.] — Tdecree 
made for the [irotcction of the plaintiffs pro- 
perty. and liberty given to appdy in. lunnej 
as to its applicatioti, Li(fht v. LUjlit, 25 Beav, 
248. 

Petitioner Deaf, Dumb and Blind — Dispensing* 
with next Priend.] — A deaf, dumb and blind 
})ersoii jietitioned for payment to herself of 
7.600/.. eai'i’icd to her separate account — Held, 
that she might be a petitiiiner without a Jiext 
friend, but the court declined, without special! 
reasons assigned, to make an order for payment 
of more than the income for her benctit. Form 
of the order. BlddnJph'ti and PoolSn Trunta,. 
In re, o De G. & Sm. 469. 

Taking Bill off Pile.] — A bill may be taken 
off the hie, if filetl in the name of a plaintiff* 
who is in a state of mental incapacity, semble„ 
Wavtnahp v, Warfnahij, .Fae. 877. 

Where one of several co-plaintiffs was of 
imbecile uiulerstanding at the time of the tiling: 
of the bilk and his Jiame w*as used without 
autliority, the court would not onler the bill 
to be taken off the tile. Aliter, if he were the 
sole [ilaiiitiff. Bramjan v. Gorges, 7 Ir. Eq. K. 
225. 

Qumre, could the court under such circum- 
stances order the imbecile piaintifi’s name to be 
struck out of the bill. Ih. 

The court, uiaui tite motion of a defeiuiaut,. 
su])ported by affidavits, suggesting that the bill 
had been filed wnthoiit any authority from the 
person named as the plaintiff, such person being' 
so imbecile as to be unable to give any aurho,rit3r 
for the y>urposc, and that the suit was instituted 
for litigious purposes in the name of the plain- 
tiff, but by another defendant in the suit, 
referred ii to the master to inquire whether any 
authority w'as given by the plaintiff for the 
filing of the bill, and whether the institution of 
the suit was for his benefit, and whether it wms 

■ , ■ 22 
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lor liis advantage that the same shonld be lu an adrainistintion Mimmons ^ 

vroseeuted. On the masters. reporting in the atlministratrix and her hiisi>au{i, V . ‘ . 

ne.gjitive, and that the bill was tiled under the became lunatic, though not so found b} inquib - 
authority of one of the defendants, the court tion, and t;ie couri. on motion ex 
•ordered the bill to be taken off the file, and porteilbyafiiclavit of fitiiess ajipointeda ,,iuai(iian 
the costs of the other defendants to be paid by ad litem. O.^hul(lidoii, In. re, 1 hm. br. 
the defendant who had instituted the suit. Blnlio. (Ap]).) xii. 

Y. Younge, 59k ' ^ n- 


Defendant or Hespondent. 


(a) Guardian ad litem. 
h Appointment or Change, Proceedings for. 


Lunatic confined in Asylum.] — Where it 
appears that a defendant, having been tried for 
a misdemeanour, is confined in a lunatic asylum 
by order of the secretary of state, the court 
will direct a commission to issue to ajipoiut a 
guardian, without the affidavit of a^ medical 
man. Lrcas v. (\de, 10 L. J., Ch. 315 ; 5 Jur. 


Jurisdiction to appoint.] — A guardian to an y^o. 
infant defendant of unsound mind, not so found 

by iiKiuisition, should be apiiointed by the court Appointment of New Cxuardian.]— Where a 
of chancery, and not under the jurisdiction in guardian ad litem of a person of unsound mind, 
lunacy. Puieoeli v. BouUhce, 2 De G. IM. (k G. though not so found by inquisition, dies, a 


S98 ; 22 L. J., Ch. Oil. 
Boulthee, 1 W. E. 94. 


8, C., nom. Piddoclie v. 


Infirmity of Hind disputed.]— When it is dis- 
puted whether a defendant is, from infirmity of 
mind, incompetent to answer, it will be referred Appointment on Summons.] — Appointment of 
to the master to inquire as to the fact. Lee v. ^ guardian ad litem to a person of unsound 
JRj/der, 6 Madd. 294. mind to apjiear upon an administration at 

A , chambers by summons. Oshaldisfon v. Crenv- 
Bespondent to Petition presented under I 255. 


special application is necessary to obtain the 
appointment of a new guardian, and an appoint- 
ment by an Order of course is irregular. AWyZ- 
ham V. Smith, 6 Beav. 130. 


Statutory Jurisdiction.] — A guardian ad litem 
appointed to a person of unsound mind, but not 


Sufficiency of Affidavit in Support of Applica- 


T £ appoint a guardian ad litem : 

a.]__-Decree foi „+«Uovit of the nlaintiff was i 


G, A'l By., In re, 2 Eq. h. .ilb ; 2 W. K. 3oo. mission, on an application by the plaintiff to 
, ^ , * X- -1 Tk f „ appoint a guardian ad litem : — Held, that an 

Defendant to Foreclosure Action.]— Decree foi of plaintiff was insufficient which 

foreclosure made upon a claim to toreelose a referred to a statement in the answer of 

mortgage, one of the ilefeiidants being a pemoii defendants in the suit alleging that 

of unsound mind not so found by inquisition, defendant to whom it was sought to appoint 
and confined in an asylum where she had been guardian was -‘imbecile.” Wahvn v. Knilans, 
served with the claim ; the court directing a 22 W E 039. 
reference as to the appointment of a guardian in 

the suit for such defendant. ElUdon y. Shel- Service of Notice of Motion for Appointment.] 


dralie, 2 L. T. 48. 


—In an administration action commenced by 

AppoiEtment oa AppUeation of Plaintiff.]— originating summons when the defendant is a 
Xfpon motion of plaintiff, guardian nd litem was laaatic not so found by inquisition, and nia.,.es 
appointed to take answer of defendant, upon dotault in appearance, notice of motion for the 
affidaYit that ho was a lunatic. Mmolett v. appo'utuient of a guardian ad Idem slioulil be 


Wmmhm,o Madd. 423. S. v. seyed in the same manner as in tte case of 

Warren, 2 iones, Ex.'(Ir.) 47. default of .appearance to a writ of summons. 

Biyjper, In re, Bej)per Y. JPejjjnn*, oO L. 1. ohO ;: 

The order appointiug a solicitor to be the 32A\. B. 765. 

II ad litem of a lunatic not found so by . . ^ . . , , , , . . „ y , . 

ision. mav be made under the twenty- ^ _Appomtment improperly obtained. 


guardian ad litem of a lunatic not found so by 
commission, may be made under the twenty- 


eighth Order of October, 1S42, on the application tiff and his sister hail given a mortgage to M., a 
of the plaintiff, but it cannot be made without solicitor, and the bill was hied against M and 


service of notice upon the alleged lunatic, the si.sty to have accounts taken of whayvaa 
JSroo^s Y. Jumim. 2 Hare, 155 ; 8 Jur, 180. clue, .and for redemption ihe sister w.as .allogyl 

to be of unsound mind though not touii<l so by 
Appointment without Commission.]— Guardian inquisition. The plaintiffs solicitor did not 
ad litem to lunatic defendant (not so found b? serve the bill on the sister, but by the plauitifP.s 
inquisition) appointed without a commission, instructions, assumed to act for her, entered an 
P-moehe V. Smifk, a Hare, 395; 21 L. J., Ch. appear.ance in her name and obtameil at the 
359 * 15 Jur. 1120. Rolls the appointment of a guardian ad. litem, 

” ’ ’ ' 7 * The appearance and the appointment of a 

Appointment on Production of Affidavit of guardian were discharged by Wickeiis. V.-C. , on 
■Fitness of Person to be Appointed, J— Motion evidence that the sister had sufficient capacity 
granted for a commission to, appoint a"* guardian to authorise a solicitor to act for her, and that 
ad litem, for a party of unsound mind, but not she had authorised M. so to act : — Held, on 
found so by inquisition^ . upon the production appeal, that whether the capacity of the sister 


Appointment without Commission.] — G uardian 
ad litem to lunatic defendant (not so found by 
inquisition) appointed without a commission. 
Biddoehe v. Smith, 9 Hare, 395 ; 21 L. J., Ch. 


15 Jur. 1120. 













Benior Six-clerk. ]—If the return to an attach- 
aiieiit issued against a defendant for want of 
•appearance, be, that the defendant is lunatic, 
the senior six-clerk not towards the cause will, 
on motion, be appointed guardian of the lunatic 
defendant, and be ordered to enter an appear- 
ance for him. Xitmi y. Cnttt% 9 L, J., Ch. 138 ; 
4 Jur. (M. ■ 

Solicitor of Suitors’ Pund.] — The solicitor of 
the suitors’ fund, appointed under the twenty- 
eighth Order of October, 1842, guardian ad 
litem of a lunatic, not so found b}; inquisition. 
JI'KcvemMiiY. Cart, 7 Beav. 347. 

It is not absolutely necessary in the case of a 
^defendant, a lunatic, but not found so by 
inquisition, that the solicitor to the suitors’ fund 
be appointed his guardian for the purpose of his 
appearing to and answering the plaintiif’s bill, 
but any other solicitor may be appointed his 
guardian who will undertake the duty of appear- 
ing to and answering the bill for the party. In 
the present case, the solicitor for the wife was 
.appointed the guardian of the husband, on the 
production of an affidavit shewing that the 
husband had no interest advei'se to the wife. 
mddulph V. Ba f/rdl, 15 L. J., Ch. 320. 

If a (leferidaiit in the progress of a suit becomes 
insane, it is the practice to appoint the solicitor 
to the suitors’ fund guardian ad litem, wlien the 
application for the appointment of guardian is 
made by the plaintiff ; but if that application is 
3nade by the family of the (lefendant, the court 
will appoint any one whom the family may 
select, on being satisfied of his litricss for the 
office,. Chadton v. 30 L. J., Ch. 815 ; 

7 Jur. (x.S.) 614 ; 4 L. T. 455 ; 9 W. li. 511. 

Solicitor.] — On an application to appoint a 
■solicitor guardian ad litem to a defendant of 
ux'isound mind, not so found, the court required 
to be first satisfied that no relative would under- 
take the defence. v. Platel, 7 Beav. 

T>83. , ' ' ' ' , ■ ' ' ■ ", 

The court refused to appoint the plain- 
tiff’s solicitor gu,ajcdian‘ ad litem of a lunatic 


Brother.] — Where a defendant was a lunatic, 
not so found by inquisition, the court, on an 
application of the plaintiff, appointed his brother, 
who was a co-defendant, but had no adverse 
interest, his guardian ad litem. Bonjidd v. 
GraiiU 11 W. 11. 275. 


hi. In Whiat Cases. 

Committee One of Plaintiffs.] — Committee of 
lunatic defendant beingone of plaintiffs, guardian 
appointed. Sndl v. JI\jaU Dick. 287. 

Insanity after Decree,] — Defendant becoming 
insane after deci*ee, guardian appointe<l. Gmo)i 
V. Garnwr, Dick. 286, 

To put in Examination,] — Guardi an appointed 
for defendant to ])ut in his exarnixiatioii, he being 
incapable. Alt, -Gen, v. Waddington, 1 Madd. 
321. 

Infant Heir-at-law.] — Whether it is necessaiy 
for any purpose in lunacy, that an infant heir-at- 
law should appear by a testamentary or legal 
guardian, or whether there is any jjrocess in 
lunacy by which a legal guardian can be 
appointed, qujere. Beown^ In re^ 1 Mac. ix, G. 
201 . 

Property of small Value.] — One, through a 
great age, being deprived of his memory, and 
become almost non compos mentis. was admitted to 
answer by his guardian, in regard the demand in 
question was but small ; but had the value been 
considerable, the regular way had been to have 
taken out a commission of lunacy, and have 
gotten a cammittee, assigned. Ber Lord Talbot. 
Amn,,, cited in Sheldon v. Boetmmw Altmd^ 
3P.W. ui,n. , .V/.,,,;, ' 

Eefusal ' of ’pourt’ to appoint Guardian— D’e-^ 
fault in putting in Answer.]— Where defen- 
danta had' taken no proceedings until the last 
da;^ ‘aBnurM fhr- putting in their answer, when 
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were irregular. 
462. 


dnnjKs v. Maedudl^ L. li. 8 Ch. 


Co-defendants.] — A guardian ad litem to a 
defendant may, under ,cireumstances' rendering 
it necessary, be ap[>ointed at the instance of a 
co-defendant by analogy to r. ] of Ord. XIII. of 
the Buies of tSupreme Court, 1883. Duwmn^ In 
re, Johndo/i v. Ilill, 58 L. J Ch. 734 ; 41 Ch. D. 
TlO',: 37 W. ,B. .733. 


ii. Who Appointed. 

Committee.] — -Commirtee of estate appointed 
guai-dian in suit. Wrdeomlj v. Uldeomh, Dick. 
233. 


Person resident out of Jurisdiction.] — The 
court would not appoint as guardian ad litem a 
])arr3’ not resilient within the kingdom where 
the party was found lunatic, in Ireland, and the 
committee a resident there Held, that the 
course was to have the Irish commission recorded 
in Exigland under 1 Will. 4, c. 65, s. 41, and then 
for the lunatic and his committee to answer 
tou'ethei*. Hart? and {Lady') v. AtelierUy, 7 Beav. 
r>3^; 13 L. J., Ch. 122. 


defendant. BidduJpli v. Camoyr (Lord), 9 Boav. 
548 ; 10 Jur. 485. 

In appointing such guardian, the court will not 
interfere with his discretion. 'lb. 

On an application that tlie solicitor of a feme 
covert might be appointed, under the thii-ty- 
second Order of 184.5, guardian to <Iofeiid Iier 
husband, who was a lunatic, the coui't required 
evidence that the husband and wife had no 
adverse interests. 

The court refused to appoint tlie solicitoi* of a 
trustee his guardian ad litem to put in an answer 
to a bill of com])laint filed against him, though 
from age and infirmity lie was incapable of 
transacting business. Batrirli v. Andrews. 22 
L. J., Ch. 240 ; 1 W. B. 96. 


Sou,] — Where an aged defendant was imbecile, 
and incajiable of attending to business, his son, 
a co-defendant, but whose interest in the subject- 
matter of the suit was not adverse to that of his 
father, was appointed his guardian ad litem. 
Newnan v. Solfe, 8 Ij. T. 487 ; 11 W, B. 764. 

The (lefendant being of unsound mind, though 
not so found by inquisition, the court, on motion 
ex parte, appointed his son guanlian ad litem, 
upon an affidavit averring that there was no 
conflict of interest between the father and son. 
Bobbin V. Billing, Ir. B. 6 Eq. 623. 
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Uicv obtiuiicd an order for further time, hut MulUtlm <iite 

afterwards obtained the appointment ot a guar- 1 Coll. C . . 

diau nd litem, on the ground that thev rycie „ for Appointment of Guardian— 

of unsound mind, the court refused an apidicatioi Writ— Non-appearance of Defendant, j 

of the nlaintiff, under the thirty-second Ordeto .uinmous in an .actmn 

May. 184o, to appoint a guardian tor thejn, o \\ 1 ilefenaant to^ tae 

thegroumlthatthey wemdefeult to ^ ol unsound minanot, 

answer. v. If 2 Hall. i. I"- U- . f p,;: inquisition, in nianuer provided 

Ih L. J., Ch. 409. ““ t boiialf by Or.l. XIII. r. 1, and the 

Bad Health only.l-Where ,a defemlaut, ;“ant does no^.^^^ 

in consequence of had r »l party) under Ord. XIII. r, il. as i 

from, any mental incapacit}, is ‘ J . ‘ -i-, iinitv had appeared, and d not 


in cooseqiieiiGe oi uau " li. t.., n formal ijartv) under ura. ^ ^ 

from any mental incapacity, is . to such partv had a])pearcd, and it is not 

i*. « i. t. .„o .. »•. h. 

so dreumsthee,! miSht have a guardian assignc.1 (.2 i . 

him for the purpose of putting in his answen Decree.]-Lunatic .lefendaut. not, 

IVillmniK V. Ilo/kie, 1 Mac. G. alb , 1 Ha ■ ^ inquisition. Service ot cop> thcict 

Xw. 575: 19 H. J-, Ch. 196. _ , ■ . must bo personal on him. Aim/i., u J ur. (,^ .Ss.) 


Wteii a defendmit.no't required to put in an “us 
answer, was a person of great a.ge, and had beui 


refused 
lunatic 
e court' 


iiSuTo acrfoi- hm in the “me « sul^huTeT seiwioe^ 

that if in the course ot f officer, Baina v. lRZ.s-e//, 43 L. J., Ch. 4(>J , 

necessary to obtain his^ consent to an arian^ ^ . 29 l. T. 

merit oi"a compromise, it might be . After ap]iearance, but before anpver, one 

a].>point a guardian. Steel v. Cohh, 1 IN. n. • - . defendants became lunatic, and to enable 

11 \S\ K. 298. the plaintiif to bring on his cause to a hearing, 

Committee— Leave to Defend.]— A lunatic Hio°^sult<^^^^ fundUis solicitor. 

was made a defendant as one ot the "ext ot hm thi, defeiidant, 

of an intestate. Heand his committet pitsentul interests to the court, before 

a petition, intituled in the suit and also hearing the lunatic defendant liecamc saiic^ 

lunacy, praying that the lunatic might defend s- <lischarge the order. .At 

by his’giUiail. and that the — ittee nr^ht but tooh, lu ^ 

be appointed such gumdian Iht commiH solicitor to the tee 

praved, that, as such, he migiit be at libutj ^ 1 tPe defendant was bouiut 

pmirecnte the Chaim of the lunatic as next ot lun, i these costs, and add them to Iris own 

and that all such costs as sy>ul,l be propeily ty.aj j,,,/ y. HWii, 2 N. B. 547; 

incurred, and a.s should not be paid out ot the .• -vy, i ioi8. 

estate to be administered in the suit, might be • ■ • 

raised and paid out of the lunatic’s estate I he Confesso against Guardian- 


or^fe as'ro c;stl-”ana directed the title in the 

cause to be stnioh out. Maimm, In re, .1 H. a., gu.irdian. Crauford v. Kerni/i/hm, 

Ch. 249. I 01.. Wal."l95. 

ImhecUity and Old Age.]-Whero "" "Sf : 

defendant wa» imbecile, and incapable ot atteno.- ; Pleabikg-. 

whose'inteiSrin the subject-matter of the suit I citation— Service.]— Form of order for service 

wat not afivorso to that of his father, was i of citation on a pemon of unsound miiid^ 

' appoint^ his guardian ad litem. Ahtmn/w v. j found by inquisition. JlConmck r. JIcndtnA i. 
Silfe, 8 L. T. 487 ; 11 W. B. 764. ; L. E., If. 3S8. 

; Eefusal to appear,]— The statute 7 aeo. 2, c. 14. 

(b) Other Matters. i gnupp,,!, plaintifis to iirocecd where dctetidant,s 

Answer hy Guardian-^Evidence as against | refuse to appear, 

LunS ]-The answer of a superannuated per- labouring under petenty, ^s "betej, Ac. 

son At in by guardian, shaU be road against Carew v. Jvkn.don, 2 boh. A Let. 2.)2. 

ton as an answer of ^^v^ro S^’cause! EqnitaWe Defenee-Set-off.]~Aueticmeors arc 
intapt, who IS to hat e a cUy to shot ^ employed to sell by the agents of a committee ol 

Ucinij V. Cmorly, Pre. Oh.,-2J. , ■ lunatic, and thev hand over the proceeds ot 

Tusufficienev of.]^A‘ plaintifi- cannot|such sale, to such agents, partly by the direcnou 
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e direction of the that the bill alleges fraud, and that the demurring 
of tlie moneys for defendant was a legatee under the will whie-li 
put in. XJpoJi a was impeached. D’nuea v. Strinhciuj, 2 Sni. G. 
and a motion for 75. 

e payment, bemg Where a bill was brought to have a guarantee 
id at law, and the delivered up on the ground of fraud, and A. and 
did not affect the his wife were made parties to the bill ujvon an 
^edure Act giving allegation that the wife was corieerncd in a coll- 
ator liljerty than spiracy to defeat the gaarantec, and no act was 
iipiitabie grounds, alleged against the husband, but it was stated 
dstinct from pro- that he was imbecile : — Held, that a demurrer to 
‘ry from common the bill by the husbaml was sustainable. PrliT 
L 3 Drew. 122 ; 8 v. Chippendale. 4 Y. & C. 4(>1). 
i Jur.(N.S.)126; 

Specific Performance — Mental Incapacity of 
conveying Party.] — A demurrer will not lie to a 
■fiiciency of.] — xi bill for specific performance of an agreement to 
IS of a weak and buy land, on the ground that the present mental 
filing almost to incapacity of a necessary party to the conveyance, 
lieiitiy precise (no to join therein and concur in a parol variation of 
in issue that A. the original wjuttcn contract apjiears on the face 
jeing proved that of the bill. JJeavfort v, Cli/nii. 23 W. R. 

g himself or his 468, 502. 

1 the saving of the 

it this allegation Lunatic necessary Party.] — A lunatic must be 

precise on a plea, a party to a suit for his own benefit, otherwise 
The heir of the perhaps in case of an idiot. Aft-Cen, v. UlwI- 
of the saving in rich, 1 Ch. Ca. 158. 

'5 V. Joluidon, 2 Where the suit is to be relieved against an act 
done by the lunatic as assigning a debt, he need 
not be a party. Atf.-den. v. Smith. 1 Ch. Ca. 
118. 


Evidence — Action for Account.] — A. kept cash 
with B., a banker, aruL the balances to his credit 
were stated from time to time in a pass-book. 
A. became a lunatic, but the account continued 
to be kept with his family, and in the pass-book, 
the entries in which were in B.’s handwriting, a 
balance was stated to the credit of A. : — Held, 
that this was not evidence to support an account 
.stated with A., in an. action bi'ought by his rep.re- 
sentative against B. to recover the ainoiiiit of 
such balance. Tarhucli v. Bhpliam. 2 M. W. 
2 ; 6 L. J., Ex. 4i). 


Subpoena.] — A senseless dumb man is not to 
answer upon subpoena. Altliam- v. Smith, Cary, 


Partition — Parties — Costs.] — To a suit for 
partition of ])ro[)erty one undivi<led share of 
which was vested in a lunatic tenant in tail in 
possession, with remainder to an infant tenant 
in tail, with remainder to a married woman in 
tail, with remainders over, the persons interested 
in i‘cmainder after the lunatic and infant tenants 
in, tail were, made defendants, and Ihey by their 
answei’s claimed such interest in the undivided 
share as tliey wore alleged to have by the bill : — 
Held, that the persons so named as defendants 
were not unnecessaiy parties to the suit ; and 
that, lia\dng regard to the remoteness and uncer- 
tainty of their intei^est in the property, their 
costs'iip to the decree on the hearing should be a 
charge on the property, which should be allotted 
in. severalty in respect of the undivided share In 
which they were so interested. Sini/lefon v. 
Ilophim. 25 L. d., Ch. 50; 1 Jur. (N,s.) 1100; 
4 W. R. 107. 

Eorm of Becree.] — ^Where one of the 

parties entitled to land, the subject of a partition 
suit, is a person of unsound mind, tlie proj.>er 
form of decree, after allotting portions in 
severalty and directing conveyances by the other 
parties is to declare the person of unsoinul mind 
a trustee for the other parties of the portions 
allotted to them. JMoorehead v. Maovehead, Ir. li. 
2 Eq. 492. 

Property vested in Lunatic Trustee— Transfer 
by Committee— Petition for,]— A petition praying 
that the, committee of a lunatic may be ordered 
to transfer property vested in the lunatic as a 
truste.e ought to , be entitled m the lunacy, and 
need not. bp enfcitlefi in' ithe ihattpr .of the Aot 


Action to perpetuate Testimony — Costs of 

Evidence to substantiate Will.] — A lunatic, so 
found by inquisition , had made two wills before the 
finding. Upon the petition of the committee of 
tlie estate, it was ordered that sucli costs as the 
master should think [iroper of a suit to perpetuate 
testimony as to the wills should be paid out of 
the lunatic’s estate, the suit being instituted with 
Uio ajjprobation of the master. Tai/lcur, In re, 
L. R, 6 Ch. 416 ; 19 W. R. 462. 

x\. bill will not lie to perpetuate the testimony 
'Of witnesses to a lunatic’s will in his lifetime, 
made before his lunacy. SnehviUe v, Atjlewoiih, 
1 Vern. 10r>. 


Information— Eela tor,] — In an information at 
thj relation of a lunatic, a proper relator was 
•directed to be appointed, who might be responsible 
for tlie costs of tlie suit. At-t.-Gen. v. Tyler, 2 
Eiien, 280 : Dick. 378. 


Bemurrer.j — A bill praying for an account for 
■fleiiveryup of property, for a receiver, and for an 
•injunction pending a suit in the Ecclesiastical 
Uourt to rcca.ll probate of the will, will lie at the 
■suit of one of the next of kin of a lunatic against 
the executors and one of the legatees in a \vili 
fraiubileutly obtained by them from the lunatic 
•■and a. <le.murrer for want of equity by the 
<lefendant, the legatee overruled,, on the gimmd 
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which autiionVes the Lord Chancellor to make 
the order. Fowlrr, In re, 2 Euss. 449. 

19 ^ 20 Tict. c. 120.J--The service of notice, 
of an intended application under the act to 
facilitate leases an<l sales of settled estates, upon 
a person of unsound mind, not so found by 
inquisition, who had only a remote contingent 
interest in the property, was dispensed with, 
there being others in tiie same interest who 
concurrcMl. Fennldtlr Settled Fstnttf, In re, 
7 W. R. 45. 


VII. WILLti. 

Testamentary Capacity — Weakness of Mind.] 
— ^Weakness of mind ami forgetfiilness are not 
sufficient to invalidate a will, if it is 
that the mind of testator was, when called lO 
exertion, capable of attention and application. 
TvfnrU v. CeuntnUe, 8 Knapp, 122. 




Insane delusions— Medical Evidence — c 

Onus nrobandi when Commission of ® I 

been issued and not superseded at Date of Will.] c 

— When a testator has been found to be ot t 
unsound mind under a commission of lunacy, v 
which commission has not been superseded, the c 
legal presumption is against the validity of any r 
testamentary instrument, and the onus of proy- t 
ing the soundness of mind of the testator is s 
imposed on the person setting up the instrument, 
Fad India Co, v. Dyee Somhre, 4 V . K. m4 1 

p Q t 

cfiuier such cirenmstanoes it is competent to 1 
the pnrty settinsr up a testamentary instniment t 
to maintain either that the testator was always t 
of sound niiiul; or, that though he may have - 
been foniieily of unsoniid mind, he had coin- i 
pietely recovered; or, that the will was made 1 
during a lucid interval. 

■ In such a case, where un soundness of mmcl ^ 
has been before proved, though previous eircum- i 
stances are entitled to some weight, the true ^ 
inquiry is, whether the deceased testator had i 
entirely recovered, or was of sound mintl at the ] 
time of giving instructions for and the execu- 
tion of tire instrument in question. Ih, 

A will and codicil made and executed under i 
such circumstances, when it was clearly proved 
that at the time of their execution the insane 
delusions of the testator which existed at the 
time the commission of lunacy was issued, still 
continued to exist, were held by the judicial 
committee of the privy council, affirming the 
judgment of the prerogative court, to be invalid. 
The circumstances of the case being deemed to 
be such as to make it essential to the purposes 
of justice that the validity of the testamentary 
instruments should be submitted to judicial 
decision, the appellants (the executor of the 
parties interested under the will) were allowed 
one set of costs between them out of the estate, 
including the costs of the appeal. Ih, 

Validity—Iueid Interval.]— A testator, who 
had been in confinement as a lunatic between 
the years 1815 and 1817, executed his will in 
1820. He was again placed in confinement in 
1822. In Koveo)ber,,I83S, a commission in the 
nature of a writ de lunatico inqutrendo was 
Issued, and the testqtewa^ found,, in- January, 

- 1889, a lunatic without lucid interval from 
the ‘ 1st jAuguat, Wq. WiE; pronoanoed for. 


Difieiencc between imbecility or idiotcy and 
delusion in respect of acts of business observed 
u])Oii. The witnesses against the will deposed 
to a case of idiotcy. JJannutyne v. Bannatyne, 

2 Rob. Ec. Rep. 472 ; 1«> Jur. S()4. 

See alw IViLL. 

VIII COKVERSTON. ADEMPTIOK. 
ELEOTIOK. 

Conversion — Sale of Real Estate 16 & 1 1 ytet. 
c. 70, s. 124.] — Money realised by the sale oi 
real estate sold under s. 124 of the 16 & 1 / \ ict. 
c 70, is personalty in the hands ol tne heir. 
IVJurler, In m 4 'De G. F. it J. 540; 8 Jur. 
(N.s.) 785 : 6 L. T. 846. . 

A., B. and C. were tenants in common in tee 
of land 0. became of unsound niiiid. A. and 
B. sold part of the land, and conveyed their 
shares to a purchaser. I’liey also granted a lease 
of the minerals under other parts, and dcini.<ed 
their shares to the lessee, in consideration ot a 
o-ross sum of money payable by instalments, 
called in the lease rent, within a limited time. 
In both deeds they covenanted that 0. should 
concur, aiul that they would hold her 
the monevs payable in trust for her. B. atrer- 
wards became also of unsound mind, and A. sold 
other parts of the land, and graiited leases of 
minerals under other parts for a like consideia- 
tion, covenantiDg in like manner that t>. and O. 
should concur, and that he would hold tneir 
shares of the moneys payable in trust for thenu 
B. and C. were both found lunatic by inquisi- 
tion : and the court confirmed the sales and 
' leases, and ordered the committee to ^ execute 
- the deeds. C. died, leaving B. her licir-at-law 
; and sole next of kin. Afterwards B. died also : 

: —Held, that the leases were in the nature ot 

• absolute sales of portions of the real estate ; that 
i the confirmation of the sales and leases were 

sales uiidei' the Lunacy Regulation Act, 18o3, 
i s. 124, and that as between the real and ])ersonal 

• representatives of B. the proceeds both of the 
i sales and the leases effected after B. became ot 
I unsound mind belonged to her heir-at-law as 
i real estate. Smith, In re, L. II. 10 Ch. 79 ; 28 
■ W. R. 297. 

Held, also, that as to the shares both of B. 
: and C. in the proceeds of the sale ami lease ni 

1 which B, concurred tliey were converted iiito 

2 personalty, and belonged to B.’s next of kin. 

3 n. 


Subsequent Lunacy of Beneficiary.] 

—On the 21st May, 1879, F. N. died intestate, 
leaving M. H. 1 . one of four co-heircsses-at-law\ 
On 18th February, 1880, an action was brought 
asking for sale ol: F, K.'s real estate in lieu ot 
Dartitiori. On the 15th June, 1880, an order was 
made for sale. The sale took place on the 80th 
Auo-ust, 1880, and the jiroceeds of sale -were 
earned to the credit of the action, “ proceeds of 
the sale of the testator's real estate.” On the 
22n(l April. 1882, by the order on further 
consideration in the said action, one-fourth part 
of the money standing to that account was 
ordered to be paid to M. H. F., subject to uuty. 
M, H- P. loft the money in court, and took^ no 
steps concerning it. On the 14th January, 1884, 
by an order made on a petition presented in 
lunacy, T. wns aiithorLsed to apply to tne 
.Chancery Division for a transfer of the said one- 
' fourth, amounting to 484L I?.'**. 9^., to the accouxrt 
of M. IT. P., a person'bf unsound mind, proceeds 



Contract — Purcliase-money.] - 

before inquisition of lunacj^, a person 
found a lunatic has made a purchase, 
aijprobatiou of his only son, the court 
chang'e the disposition that has be 
of this sum of money, hut the pure 
stand. Senjeson v. Siudey, 2 Atk. 

370 . 

Ademption-Mortgage by Court— V 

mso in Mortgage Deed altering 
—The court, under the powers of th 
Becmlation xicfc, mortgaged one ot tht 
estates, and introduced a proviso that? 
the lursatlc, his heirs ami devisees, 
should be piirnarily liable for the moit 
The lunatic had, before his lunacy, m? 
in %vhich he had directed certain devi 
(not including the mortgaged estate> 
for payment of his debts ; — -Held, in fcl. 


Eleotioa— Sale of Land for Payment of prt- 

gage — Surplus Money.] — ^Under 3 1 Geo. 4 and 
1 \Vili. 4, G. ()5, authorising moneys to be raised 
1)V sales or mortgages of Imiatios estates, and 
providing tliat tlie lunatic s hou-s, next ot kiu, 
&c., shall have the like interest in the 
monevs so raised as they would have had m the 
estate if it had not been so dealt with, and that 
such moneys shall be of the same natoe iw the 
estate Held, that where the lunatic s heir had 
died also a lunatic and without having elector 
take , such surplus moneys as P^y^^lty ‘hey 
were impressed with L.q f' 

. 'iVkm'ttt'ih In re, .5 ' Do G. M- ’ t>' 

322 ; 18' Jut. 289 ; 22 L, 1.' 298 2 W, R, 

2^4^*, • f‘ , < ' ' /h' j ‘ ' ’1 


piw 


LUNATIC — Conversion, Adem'ption, Election. 


685 

of the sale of the real estate of P. H.,” and the i 
transfer was made accordingly. M. H. P . died 
on the 10th June, 1884 Held, that there being 
no evidence that M. H. P. was of unsound mind 
at the date of the sale and the order for pay- 
ment to her, the fund then ordered to be paid to 
her belonged to her absolutely without apy trust 
or equity for xe-con version, and went on her 
death to her personal representatives. ^ Plehira, 
In re. Turner v. Meliolmi, ,53 L. T. 293. 

Proceeds of Sale — Beal and Personal 

Bepresentatives.] — Where the real estate of a 
lunatic has been sold, the proceeds of the sale 
are. as lietweeri the real and personal represen- 
tatives of the lunatic, to be treated for the 
purpose of transmission as realty ; but for other 
rnirposes the proceeds are to be considered as 
personalty, so that the same will be paid out 
of court to the husbands of married women, 
who were the real representatives, with their 
consent, as personalty, and without their exe- 
cuting a deed under the 3 & 4 Will. 4, c. /4. 
Trertjhifrn^ In re, 31 L. J.. Ch. oBO ; 10 W. B. 

. ' 828. * ■ * 

Land Acquired by Descent.] — 

Proceeds of sale of a lunatic’s land acquired 
by descent will not by virtue of ss. 124 and 135 
of the Lunacy Pcgulation Act, 18o8, be treated 
as land acquired by the lunatic by purchase. 
MaUon, In, re, James v. Pkihison, 66 L. J., 
Ch.695:, [1897] 2 Ch. .509 ; 77 L. T. 69. 

Transfer to Married Woman.]-— Under 

the 16 & 17 A'ict. c. 70, ss. 124 and 125, a married 
co-heiress of a deceased intestate lunatic can 
consent in court to the payment ot her share 
of the proceeds of the lunatic’s real estate to 
her husband, and an acknowledpd deccl is 
unnecessarv, M heeler. In re, 4 I)e G. •'.c’' 

540 ; 8 Jur. (TskS.) 785 ; 6 L. T. 846. 

Sale of Stock -in -Trade.] — Testator, 

having made his will, became lunatic, but no 
comniission was sued out: his wife arul ® 

disposed of his business ^ 

invested the proceeds in the unds :--Held that 
at his death the sum invested would pass to the 
legatee entitled to the stock-in-tracle, and not to 
the residuary legatee. Taylor v. Jaylor, I / Jm. 
583 ; 21 L. T. 2i3 : 1 Wk B. 198, 3%. 
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tration of his estate, that the proviso in the 
mortgage deed was not intended to alter the 
effect of the will, and that the mortgjige debt 
must be primarily paid out of the devised estates. 
Qufere, whether the court would have had the 
power to make i 
will. ■” 

243. 


ke a proviso altering the effect of the 
will. Freeman v. Fllh, 1 H. A M. 7i)S ; 3 X. Pb. 


Specific Bequest of Shares— Sale by Order 

of Court.] — A testator bequeathed the Income 
of certain shares specifically, ami bctpieathcd 
the shares to his residuary legatee. After 
the date of the will he was found a hiiiatic, 
and by an order in the lunacy the shares were 
directed to be sold, and the proceeds were 
invested in consols : — Held, that as the provisions 
of the 36 & 17 Viet. c. 70, whereby the rigbts ot 
owners of propertj' sold l^y order of the Loril 
Chancellor in lunacy are preserved, extend only 
to land, the gift of income was adeemed 3>y the 
sale, and the sum of consols fell into the residue, 
Jones V. Green, 37 L. J., Cli. 603 ; L. 11. o liiq. .>5.5 ;• 
16 W, B. 603. 


A testator made a specific bequest of stock 

in the G-. I'ailway company. After the date ot 
his will be was found a lunatic. Under an ortler 
in the lunacy, the stocli was sold and the pro- 
ceeds were invested in a sum of consols, which 
was carried to the credit of the lunatic to au 
account intituled “ Proceeds of the sale of stock 
in the G-. railway company.” In an action tor 
the administration of the testator’s estate;— 
Held, that the specific legacy was adeemed by the 
sale ill the lunacy, and that the consols thcrelorc 
fell into the residue. Observations on Jones v. 
Green (L. B. 5 Eq. 555), and .teeming, In re 

CBUe.a. F. cV:J.43). Freer, Lire, Freer \\ tree r, 

L. J., Oh. BUI; 22 Ch. D. 622; 31 V'. B, 

bequest of consols standing in the name of a 
testatrix at her death is not_ adeemed by a trans- 
fer of the same during her life into the name or 
the paymaster-general under au oriler in iuuacA. 
Woo(J,''lnre,Anderson\. City of London Mismu, 
63 L.' J., Ch. 772 : [1894] 2 Ch, 577 ; 8 K. 

^^Thc bequest docs not talce efi'ect jrpon consrds 
i by ortler of the court purchased oii behalr ot the 
' lunatic testatrix, and which never stood in her 

^^^A^sale bv order of the court of a portion of 
stock in court, directed for payment ot costs, was ; 
treated as a sale of part of the stock pin chased, 
as above-mentioned, so as not to injure the rights 
of the legatees. Ih. 



Ijiuatic 'i)i ^Ilsc.cllcincoiis hcldtious, 

Jurisdiction of Judge in Lunacy.]— Quaere, 
LANEOITS whether a person found lunatic by inquisition 
can he adjudicated a bankrupt, otherwise than 
under tlie* direction of the committee 
under tlie order of the judge in lunacy. M here 
Will 4 c 65 so found by inquisition was subse- 

t to the iiesit quently adjudicated a bankrupt, the lorcU ]us- 
a Wsoro tices,.4sundngthat the adjuciicatiou was ya lid 
in Do^^sioii, and in exercise of the power giveii by ss. li p 120 
ecified in the of the Lunacy Act, 1890, to <lJspo^e the 
y (r 97'i • ‘^0 lunatic's property for his inaiiitenanceandotxiei- 
cVLt. z/..), -u i-efeed to hand over tc) the trustee in 

bankruptcy certain propeidy of tlie lunatic in 
court which ha<l been originally claimed by the 
committee, the tvife of the lunatic, a sitt to 
nMnt to n-xv >i“- !'"«'■ tf* inquisition, but which gitt mis 
f ^ 'll void untler s. 47 of the Bankruptcy Act, lb.s.4, by 

'Y""'. haviim- been made within two years 

to a summons c£ the adjudication in bankruptcy. The t;ift 
tev \ct T8(il luting void, the iiroperty reverte.1 to the uoimr^ 
hat he was in' i-c- tlic lunatic, and as such it tested in the 
sb ,™ was trustee subject to the jurisdiction ophe judge 
h'anne’avino' lunacy. Sfii/i/iiineiti v. hytuolieu s liiiiiluMi Co. 
, It appealing j qj, i7t;). approved. Juiruhii.m. In re, 

it e.xecutp a COh-t J ^ | H ^ K. 554 ; 

erest in Fund— Concealment-™ 
onrt— Transfer to Insolvency 
.54 a person entitled to a con- 
erest in a fund took the benefit 
Act, but did not mention this 
.ediile. In 1876 the contingent 


lAinacy is no defence against a commission oi raymeui. 
bankruptcy, as it would not be so against an Account.] in 

S'E'S'i' 

Petition for Liquidation, by whom signed.] — interest in his ? 
A liquidation jietition cannot be signed by a interest vested 
next friend on behalf of a lunatic not so found he was found li 
by inquisition. JSemble, that in the case of a order was mad 
lunatic so found b}; inquisition, the court of liberty to pay i 
lunacy might have jurisdiction to direct that a lunacy, and di 
liquidation petition should be signed on bis income paid tc 
behalf. Cahni, B,v pnrfe, 10 Ch. D. 183; 39 w^ards the i.)roy; 
L. T. 645 ; 27 W. K. 387— C. A. tioii in the inn 

. 1 ^ . -XI iTri xi transferred 

Bankruptcy Petition— Affidavit.]— P' hen the that he might 1 
petitioning creditor is lunatic so found by iriquisi- chancer 

tion, the affidavit verifying the petition .may be ordered a 

sworn by the committee of the lunatic. JJradf/, 7 

I /I re, 19 L. 11., Ir. 71. 193— C. A. 

Leave to Committee to file Declaration of 
Insolvency.]— Where it appears to be for the c. 2 

benefit of a lunatic that he should be made bank- T?evocation 
rupt, the court will give leave to the committee . i.. f 
in the name of the lunatic to file a declaration of .x th 

insolvency, or to present a bankruptcy petition " , : 

under the ,Banki*u])tcy Act, 1883, s. 4 (f). James, „.oment'b< 

In .. 53 L, J Q. B. .575 ; 12 Q. B. D. 332 ; 50 i 'U 

L. 1,4/1 0. A. solely responsil 

Leave to Committee to take Proceedings to unpaid, G. be^ 
annul Bankruptcy — Benefit of Lunatic,] — The solvent ; and 
court in lunacy will not authorise the com- separate estate 
mittee of a tiankriipt lunatic to apply in the to have been^ 
bankruptev for payment to him of moneys of petition to ex 
the lunatic which are in the hands of the trustee adoption ot G._ 
in bankruptcy, or to take proceedings to annul power, and wi 
the adjiulieation, where such proceedings are mained solvent 
likelv to fail and would not be for the benefit of the iu'oot was 
•the lunatic. Farnliam, In re, 65 L. J., Ch, 456 ; se a revoctatum 
,, [13!)8J 1 Ch. 836 ; 74. L, T. 214 44 W. E. 463 ; & parte, Evy 
' 3 Maiison, 123 ; 60 J. P. 389—0. A. Deac. 202 ; 9 1 

Leave to Gommittee to consent to Adjudi- 
cation.] — Leave given to the committee of the 
estate of a lunatic trader to consent th. aii adju- Competency, 
dication in bankmii.tcyAgaiiist' the, lunatic.* 'In a lunatic as 

'[■Jh r(.V,S3 Oh. D. 216 •, 48 L. T.' 193 ; 31 W. E. 802. ] the judge cou! 





X. INSANITY IN llELATJON TO CUIME, 
iSce CRIMINAL Law. 


XL ILL-TBEATMENT OF LUNATICS, 
See Criminal Law. 


Xll. EYIDENCB OF INSANITY. 

Presumption, as to Sanity.] — The ordinary 
pre-sumption of sanit^r is removed b}" an inquisi- 
tion linding a person to be of unsound mind| 
and, in the case of a contract subsequently 
^ntei-ed into by him, the burthen of proof is 
shifted : but the finding, being usually ex: parte, 


/. Domicil. 

H., a Scotchman by birth, after a service of 
40 years iii India, became insane, and was sent 
to England on leave. He never recovered his 
■facLiltios, aTid died in England : — Held, that his 
<lomicii was An elo- Indian. Ilephurn y, Shirruup 
0 AY. K. 7()4. 

(f. Payments to. 

Payment out of Court on Lunacy of Plaintiff.] 
— ^A defendant, being sued for a sum wliicli he 
admitted to be due to the plaintiff, ])aid tlie 
money into court under a judge’s order. The 
plaintifi:. before an<l at the time of action and of 
the application, was suifering from temporary 
derangement, and an inmate of Bethlehem Hos- 
pital ; but no com}nissioii of iutpiiry into the 
•state of liis mind had been issued, and no com- 
mittee of his estate or })erson had been appointed. 
On application by his wife, the court ordered 
the money to be paid out to her or to the plain- 
tiff's atturiicv in the action. Gliddan v. Trehle, 
P 0. B. (N.S.) 867 ; 80 L. J., C. P. 16(1. S. P., 
Y. Sh(d(\ 7 D. P, C. 22 ; 1 Arn. 846 ; 2 Jur. 

008 , 


Leave to traverse — Prima facie Evi- 
dence of Insanity rebutted.] — An inquisition thui- 
ing a pei'son luiia,tic is prima facie evidence of 
insanity, but where leave has been granted to 
t]-aver,se the same, this, in part, rebuts the evi- 
dence, and entitles a creditor to an isstie to try 
the (jiiestionof theparty’ssanity on a day on which 
I a deed, subsequent to the finding, and objected 
, to as invalid by reason of insanity, has been 
1 executed by the lunatic. Bllioi v. Lwe. 7 Dc CL 
i' M. A: (L 478; 26 L. J., Cfii. 821 ; 8 .Jur. (N..S.) 

I o97 ; 8 W. K. 468. 

! Einding of Sanity — Not conclusive,] — A 

* commission of idiotcy and imiuisitum returned 
I thereon, finding tlic party not to be of unsound 
j mind, is not conclusive evidence of his sanity : but 
I in this case the commission, iiapiisition, and re- 
[ turn, together with a fine, priecipe, and concord, 

' and caption of the said fine, and warraiir of attor- 
ney, and the caption thereof, were held to be con- 
clusive evidence of the san ity of Lord Ely to inn ke 
a warrant of attorney and sufi’er a recovery, ihe 
issue upon his sanity being joined after his 
death, and the warrant of attorney?’ iind ca]>tiou 
I thereof, appearing to have been made, and 
i acknowledged before the chief justice of the 
chancery bench at the time that the caption 
I of the fine was taken and acknowledged by 
I and before him, and the tenant to the prmcipe, 

! in said recovery being made, by fine levied by 
I Lord Ely. Hilnui V. Bnrtoh^ 1 ilidgw. 2i.)4. 

! The writ ditin non fait compos lies only for 
privies in blood, and not for privies in estate. 

232. 

Eelative Value of Evidence.]— Fits of mania 
extending ' for twenty yetivs anterior to, and 
down to the year in which deeds were executed 
by a man -found some years afterwards, by com- 
mission de lUnatico, to have been all along insane 
to'.nLOf an mis^wetto a prim^.^fhoie case on an 
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LUNATIC — Lunatic in Miscellaneous Relations, 


uiiderstaiidiiig, and be aware of the nature 
au<L saiietitv of an oath. Be^/. v, II/IL 2 Ben. 
■C. C. 284 ; t. A AI. 882 : 26 L.’ J., M. 0. 222 ; 18 
■ Jur. 47('). 

A habeas corpus ad testificandum may be 
obtained to binig up the body of a confined 
lunatic to give evidence in a cause, upon an affi- 
{iavitsliewiiig that he is not a dangerous lunatic, 
and that he is in a fit state to lie brought up. 
Fennell v. TaltA 0. M. A 11. 884 ; 8 Tvrw. 218 : 
8D. P. C. 16i.‘ 

To make Affidavit.] — The jurat of an i 

-afiidavit sworn by a person suffering from mono- j 
mania, and confined in a lunatic asylum, should j 
‘State the fact that it was sworn in an asylum, i 
"Otherwise it is iri'egular, and will be taken off | 
the fill;. Spittle v. Walton. 40 L. J., Cii. 868 ; i 
3.. U. J1 E({. 420 ; 24 L. T. 18 ; 19 AV.'li. 408. | 

Before the evidence of a lunatic, subject to j 
insane hallucinations, can lie received there ' 
must be an iiK[uirv as to his mental condition. 
lb. 

e. Insurance. 

Policy of Insurance — Suicide of Lunatic.] — A 
})oliey of insui’ance is not rendered void by the 
■suicide of the assured while in a state of in- 
sanity. Jfor/t V. An(/Io-A n, steal ifUi and Uni- 
re r,sa I Family Life Inrn ranee. Co.. 80 L. J., 
Uh. 811 ; 7 Jur. (N.S.) 678 : 4 L. T. 142 ; 9 W. R. 
889. 


j is not conclusive, and the court has jurisdiiOiou 
! (which, however, it will be slow in exercising) 

I to arrive at a contrary conclusion without rhe 
i aid of another party. lULstitrd v. Smith. Ir. li. 
i 6 Eq. 429. 

Inquisition — Finding of Insanity — Lucid 
, interval — Onus of Proof,] — (Toneral lunacy being 
established, the proof is thrown upon the party 
alleging a lucid interval, and he must estnbiish, 
beyond a mere cessation of violent symploiiis, a 
rcstoi*ation of mind sufficient to enable the party 
soundly to judge of the act. Jlall y. Wfrren. 
9 V'es, 611 ; 7 R. R. 806. 

Presumption of Sanity destroyed — Third 

Parties.]-— 4'hough the finding of a person's in- 
sanity by inquisition upon a commission of 
lunacy, is not binding on thini parties, still it 
destroys the natiii-al presumption in favour <jf 
sanity, ami casts the burden of proving the 
person’s sanity on the party alleging it. As to 
the <litiiciiUies in ascertaining a man's sanity,, 
and the proper tests to be emploved. Snooh v. 

11 Bcav. 108 ; 12 Jur. 444.*' 

Not conclusive as to Bate of Commence- 
ment.] — An inquisition of lunacy is not conclu- 
sive evidence of the precise date at which the 
lunacy commenced. JiradLnnj^ Fvparte^ Wal- 
den^ In rc% Mont, A C. 625; 4 Deac, 202; 9 
L. J., Bk. 7 ; 8 Jur. 1108. 



LUNATIC — Evidence of Insanity. 

itiiiicl on inquisition, ; 
reports had not been c 
reports must be treat e« 
of the testatrix, and c< 
on subpoena. Subset 


issue as to his sanity at tne nine 

the deeds. Fvrgumn y. Borrett, 1 F. & i. old. 

before and after contract— Admis- 
tr been made between 
and the defendant, 
j set aside : — Held, upon 
defendant had notice of 
that evidence was achnissible of 
:luct both before and after the 
order to shew that 
disease wns such that it 
developed itself to one having the 
■ ' afforded to the deten- 


Conduct 

sibility.]— A contract haviin 
the plaintiff, who was insaiie. 
which it was sought to 
an issue whether the o 
sncli insanity 
the plaintiff’s com 
signing of the contract, in 
the character of hi: 
iinist have < 

oppoi’t unity of observation 
dant. thfunih a stranger. Becmin v 
10 Ex. 184^ 23 L. J., Ex. 826. 

Partial Insanity.] — A deed was executed bv 1 
a person wlio at the time was insane upon 
particulni- subjects. Qurere, whether the jury, 
bciu<v satisfied o£ the existence o£ the moibid ^ 
feciim'” at the time of the execution of the deeti, i 
thoudi not then called into activity, are at 
liberty to say, that as the lunatic was reasmataie 
in ali oihcr respects his deed wuis valid. Qutere, 
if a man is }»arlia]ly insane, and that partial : 
insanity is nevei' removed from his mind, is ne 
capable of entering into solemn acts which he i 
would not have entered into if the subject ot his 
delusion had been touched upon. The acts ot tne 

parties to a particular instrument are properly 
to be tahen into consideration of the question 
whether it was executed during a lucid interval. 

If a man has been insane and afterwards recovers 
his reason, it is not sufficient, in order to impeach 
an act done by him after his recovery, to shew 
that he was not as sound a man in his judgments 
as before his insanity. All that the law requires 
is. that a man should have possession ot his 
reason so as to know the effect of the act he is 
about to perform, ami to be ca})ablc of carrying 
that act into effect. Creagh v. Blood.) 2 Jo. & Lat. 

1)09 : 8 Ir. Eq. E. 434. 

Hereditary Insanity.]— Qinere— How far^ in 
cases (.>f alleged nnsoiindness of mind, hercditaij 
constitutional insanity may be pleaded. Frere 
V. Peacoclic, 3 Curt. 004. 

Medical Opinion.]— On a plea of insanity, at 
the time of making a contract, the opiniori ot the 
medical men who gave certificates on which the 
defendant was conffned as insane, at or about 
the time, is only evidence for the jury, who must 
judge of tlie grounds on which it was formed. 

'Lot'idt V. Tr ’ihe^ 3 F. A F. 9. 

Knowledge of Insanity.] — Where the plaintiff 
himself, according to his own evidence, was in 
personal communication with the defemlant at 
the time, that, in itself, is some evidence that 
the plaintiff: knew of the insanity, supposing the 
jury find the fact of insanity established, Jh. 

Eep<^rt of Chancery Visitors— Admissibility.] 

—Sect’ 18t) of the Lunacy Act, 1890, provides 
that (1) the re]>orts of the chancery visitors 

shall not be open to the inspection of ’ any .person Previous to 14 G-eo. 3, c. 40. J— 
sa?b the members off the Ixiarcl of' visitors and ^ f 
the iudo-e in lunacy, and such pemons-as he by law, bur the kcepem wcie cx 
specially appoints; ,(2) all reports;, relying to, coinluot when it was csoroisea j 
’ any particular -patient «sliaE he €(mU^ Lofft,, J3, 7b, 

''.'■'S ol the trial-Of a. 'Pr®ate aclioB, A person put to_ supernitenil 


Evidence.] — Where sanity is. 
1 the evidence is confiicti ng, the- 
t whctlicr the facts adduced in 
are not in general indications of 
ither they arc inconsistent wnth,^ 
ixplanatoiy of, the indications^ of 
iced on the other side on which 
Stood V. dallog, 1 Keen, 029. 

'Lunatic.] — Motion that a lunatic, 
'cred his understanding, might be 
make a settlement of his estate. 


mere existence ot a delusion in the miml ot a 
person making a disposition or contract is no 
sufficient to avoid it, even though the aclusioii 
is connected with the subject-matter of such dis- 
position or contract. It is a qiiestioii. tor tile- 
iury whether the delusion afl=ected the disposition 
or contract. JenltDOf v. Morris.) 14 Oh. I), bn. , 
42 L. T. 817. 

Issue on Hon compos mentis.]— In an issue on 
non compos mentis, you may give particular acts 
of madness in evidence, and npt general, only 
that he is iii.saiie, Clark wPerlam. 2 Atk. 340 ; 
9 Mod. 346. 

Evidence of General Reputation in neigh- 
bourhood.] — Eviileiice of the general reputation 
of the insanitv of a person in the neighbourhood 
in which he resides, is inadmissible to prove that 
a person was cognisant of that fact. Grocnslade. 
f 7i/7^.i5> 90 P»r>!i,v 284 : 24 L. J.. Oh. 490 ; 1 Jur., 
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the |)eiia,lTie^ of that .statute, tiiough he did not 
receive any of the ])rohts of the establishment. 
Bi/drl \\ F()idh%<i. 8 Camp. 4^)4. 

Deed — tlndiie In^duence of Keeper.] — A deed 
was set asitle as obtained by fraud and undue 
iiifiuence, by a keeper of a house for lunatics, 
from a person under his care, as within the 
general principle ai-ising from the relation of 
guardian ami ward, attorney and client. Wrujkt 
V. Pnmd, 18 Yes. 188. 

8 &; 9 yict. c, 100, s. 46,]-— The pj-oliibition in 
8 k, 9 Yict, c. 100, s. 45, as to receiving insane 
]}er,son.s into licensed lionses or hospitals without 
such medical certiiicute as the act re(,piires, is 
not ^general, but relates only to the keepers of 
lic'.enscd houses ; the contiiiement of lunatics in 
all other cases being left as it was at common 
law. Slratthfcorth. In rn, 9 Q. B. (>51 : 2 New 
8ess. Oas. 470 ; 1(> L. J., M. C. 18 ; 1 1 Jur. 41. 

Surgeon giving Certificate Improperly .] — An 
indictment charged that a surgeon, knowingly, 
and with intention to deceive, signed a certificate 
required by 9 (tco, 4, c. 41, s. 8<i, witliout having 
visited and personally examined the patient, 
contraiy to the statute ; the juiy negatived the 
intention to deceive, and found him guilty : — 
Held, that in the description of tlie olfonco the 
averment of intention ivas surplusage, and that 
such unnecessary matter might be rejected, as 
well in an indictment on a penal statute as at 
common law, 2l,e,e v. J(f/iC6\ 2 B. tk Ad. dll. 


h, COi7PIlsEMEXT AkD RESTRAINT. 

1. Where Parties Dang’eroiis. 

Right to Restrain.] — In an action against two 
medical men, for having, with other persons, 
unlawfully entered the house of the jjiaintitf, 
and assaulted and imprisoned iier therein, they 
pleading oidy not guilty, and leave and licence : 
and the case being that she had called them 
both in as her medical attendaiits, and had asked 
them to send a nurse, and that they, at the 
desire of her friends, sent not only a female 
nurse, but also a male attendant, who were both 
engaged by the plaintiff’s friemls, but to whom 
the defendants gave directions, and against 
whom the plaintitf alleged certain acts of violent 
I’estraint and coercion ; the defence being that 
she was suffering u-uder delirium tremens, and 
that there was no more restraint than necessary 
as a })art of medical treatment : — Held, that if 
this was so, even assuming that the defendants 
\vQvo res})onsiblc for the acts of the attendants, 
tliere was n justiffcation in law, had it been so 
pleatlcid. Si/ Dim v. Fninpr. 8 F. F. 859. 

Any man may justify an assault, when it is to 
revstrain the fury of a lunatic and prevent mis- 
chief. FrooliHliaw v. Ilopldnn, Lofft, 248. 

At common law a medical man may justify 
measures necessary to restrain a dangerous 
lunatic. So also, if he is called in to attend a 
person suff’ering under delirium tremens, he may 
justify such measures as are reasonably neces- 
sary, either to cure him or to restrain him from 
doing mischief, so long as the fft lasts, or it is 
likely to return. Snott v. Walmn. 8 F. & F. 828. 

’ , ' M Charged with Crime in Court in India, 
hut tried -Removal to England,] — By 

14 A 15 Yict. c. SI, s. 1, if any person shall bq 


indicted for or charged with any crime or offence 
in any court in India, and shall be ac([uitted ox 
or not bo tried for such crime m* offence on. the 
A‘ound of his being fourul to be of unsoiind .nuikh 
he maybe removed to England in' the manner 
prescT’ibed by the act. A European llritish 
subject in India Inaving been arrested" for homi- 
cide, a district magistrate was informed of it, 
and went with witnesses to a private house in 
the presidency, where the accused was detaine<l. 
On seeing him, and receiving medical testimony 
on oath as to his state of miiul, the magistrate 
deemed him insane and unfft to be tried., and so 
i'C[.>ortcd to the goveimment of the presidency. 
The government made an order under 14 A 1*5 
Yict, c. 81, s. 1, for the removal of the prisoiier 
to England. By virtue of the <’>rdcr he was 
brought in custody to England, and on his arrival 
a royal warrant was issued, under s. 2, for his 
reception into a lunatic asjdum, where he was 
accordingl}^ kept : — Held, that the prisoner was 
charged with a crime in a court,” and “ not 
ti-ied” on the ground of being found ” to be of 
unsound mind within the meaning of s. 1, and 
that his detention \vas lawful. Malthip In re, 
50 L. J., Q. B. 418 : 7 Q, B. D. IS ; 44 L. T. 711 ; 
29 W. R. 678 ; 14 Cox, C. C, 609 ; 45 J. P. 681. 

2. Under Medical Certificates. 

Duty of Medical Man.] — A medical man is not 
warranted, merely on statements made by the 
relations of a person supposed to be insane, in 
sending men to take him into custody, and con- 
fine hirn, unless he is satisfied from those state- 
ments that such a step is necessary to })revent 
some immediate injury from, being done by the 
individual, either to himself or to other persons. 
Anderdoti v. Ihenuiwn, 4 Oar. P. 210. See 5 Yict. 
c. 4, s. 8. 

To an action for imprisonment of the plaintiff, 
a plea that he conducted himself as a person of 
unsound mind, and incompetent to take cjire of 
himself, and proper to be taken charge of arid 
detained under due care and treatment ; that two 
medical certificates had been given by persons 
authorisefl, according to the provisions of the 
8 ck 9 Yict. c. 100, and 16 tk 17 Viet. c. 96, certi- 
fying that he was of unsound mind and p>roper 
to be taken charge of and detained ; that the 
defendant had notice of the certificates, and had 
reasonaVjle and proljable grounds for believing, 
and did believe them to be true: and that the 
plaintiff "was of unsound mind; and tlmt the 
defendant being his uncle, and a iU’oper pcrs(nx 
to cause him to be taken in charge and detained, 
did for the causes aforesaid, cause him to be taken 
charge of and detained as a person of unsound 
mind, is a had plea, inasmuch as at common law 
the defendant w'Diild be justified only if the plain- 
tiff was actually insane at the time, which the 
plea did not allege, and the protection given by 
8 (k 0 Yict. c. 100, s. 99, to parties duly and bona 
fide acting under certificates and an order for 
confinement, does not extend to the party making 
the order.' Fletcher v, Fletcher^ 1 El. ck El. 420 ; 
28, L. J., Q. B. 184 ; 5 Jnr. (N.S.) 678 : 7 W. R., 
187.. 'k 

A medical man, who has merely signed a cer- 
tificate, and has done nothing more towards caus- 
ing the confinement of a lunatic, is not liable in 
trespass, Nor, if he has merely consulted another 
medical man.who has signed the other certificate, 
and told himihis om idea of the case, is he liable 
for causing the-o4hor to sign such^certificate. B at 



ana vear afore^iid,- the Iceeper I'eceived 
and medical certiticates, in the 
that act (setting them 

certified, that, on the ^ 

an order and two medical certificates, umlci b 
i) Viet. c. 100 (setting them oiit) were 
, to the keeper, and concluded, tiiat i.. . _ ; ; ^ 

detained under our ciistodY, under and by 
of the last-mentioned actot parliament . hi e * 
that the return was sufficient under2 <k.h W il. 
t c. 107, as it sufficiently appeared that the oidti 
ami certificates returned were I’t^ccived at tne 
same time with the lunatic, and that 1 hey y eie 
those nnder which he was received. I^rU, la la , 
8 D. ck L. 87;l ; 1 T) L. d.. H. (h 25. 

The b & i) Viet. c. 10<), s. 1, which repeal', the 
2 k d Will. 4, c. 107. leaves orders maile under 
the latter act - so far valid as to amount to a 
justification of a detainer in an asylum. 1 (>. 

16 & 17 Viet. c. 96, s. 4, is CompuisoryJ--The 
10 ck 17 Viet. c. 90, s. 4, which enacts that no 
person (not a pauper) is to be 
lunatic into any licensed bouse or b' 

out the medical certificate according to the toim 
in schedule A, Xo. 2, of two persons, being pl^; 

apothecaries, is not merel} 


if he signs such a certificate without taking due. 
care and making due inquiries, he is liable tor 
the consequences which ensue. And if on his own 
personal examination he is not satisfied, he is 
bound to make due inquiries. jSlor is he the less 
lialile for the want of such due care and inquiries 
because he has acted bona fide. Hall v. Scmjne, 
,8 F. k F. 387. 

Certificate — Production, of.]— The 8 & 0 Viet, 
c. 100, ret ill ires every person receiving a single 
lunatic into his or her care to obtain and transmit 
qo the lunacy commissioners certain orders ami 
certificates, which are upon receipt at then otficc 
entered and filed. Tn the books m winch the 
receipt of such ordersandcertificates was entered 
110 notice was found of any such having been 
received from the defendant. Xoticc was given 
to him to produce any orders or certificates fie 
mi^-dit have received, entitling him totakecaarge 
of the alle-ed lunatic Held, that although, as 
a o'cneral rule, a defendant must have his guilt 
proved, and not be called upon to establish his 
mnoceiicc, yet seeing that the proot was m the 
nature of a negative proof, and that, it 
received the documents and not transmitted them 
thev would be in his possession and that attcr 
iioHcc to produce them had been given he had 


surgeons or 


sicians, surgeons oi < , 
directory, but compulsory. Acy. v. Ptndoi , 

\coo,l, ll re, U L. J., Q. B. 148 ; 1 J«i-. (^.S.) 

It appeared u})on return to a habeas corpus, 
that the certificates, under which a person hat 
been received into a private asylum as a lunatic, 
omitted to state the number of the street and the 
number of the house where the exanimation took 
place, in accordance with the form m seneduleA, 
No. 2 ; and it further appeared by afinlavit that 
I the exainination tlid in fact take ]>lace in alioubC 
and that the alleged lunatic was not 
either to the public or himself:— 
lefective in. a 
,nd the lunatic was ordered 


in a street, 
dangerous 

Held, that the certificates were^ t 
material yiarticular, ai.d the 
to be discharged from custody, lo- 

■Alteration of Order— 

'T was taken 

— asylum as a 

H)uml mind under an order signed 
' and cmitainiiig a 
and answers concm'iiing 
To the ciucst ion “ Age ’? ’ the 
4'o the ipiestioii, “ Whether 
the answer was For the last 
■5 has been subject to what is termed 
To the fpiestiun. “ Age (iC lmown) on 
the answer was “Thirty,’’ lo 
, When and where previously under 
’ ■ ■ ? the answer was, “ During 

has been constantly 
aI'cw days after the plain- 
, h.^- ylum the last 

altered by adding to' it the words 
l” bv several doctors wbf>se names 
No copy of the order as so altered 
was s"cnt to tlic c.onirnissloncrs, nor did they 
sanction the alteration. Afterwards the 
tiffs husband wrote a letter to tlie defendant 
begging him to discharge the jilaintiJf “as soon, 
as'you'^may think it aclvisable. ’ Notwitlistaud- 
ino- this letter the defendant detained the ])la.im 
t tiff for a considerable time. The plaintiff having 
brought ,an action against the defendant tor 


Order for Deception- 
Order for Discharge.] — The piaintilf 
to ami detained in thp defendant’s “ 

person of unso.v..d - ' 

by the jilaintiffs husband, 
statement of questions 
the plain tiff, 
answer was “ Fifty 
first attack?” 
twenty years 
hysteria.” 
first attack 
the question 
care and treatment 
this period of twenty years 
iinder treatment.”^ .L 
tiff had been received into the asy 
answer was a 
“ For hysteria 
were given. ? 


•or recaptui'e Iw the proprietor or superintendent 
of a licensed house or registered hospital, or other 
authorised yierson, of a person who has been 
received into such asylum under an order, and 
oertiti cates required by 8 (k 9 Viet. c. 100, it 
is not necessary to aver that such person is^ a 
lunatic, as s. 99 aftbrtls a; complete defence for 
.such detention or recapture. Korrii v. Seeml, 8 Ex. 
782 : 18 L. J., Ex. 800 ; 18 Jar. 880. 

Such order and certificates are equally a jus- 
tification for taking a wife' from her husband 

A return to a habeas corpus/direcHng a'keeper 
of a lunatic asylum to bring up the body of 1^. h 
certified that he,was, bfi'a cchhain dayf received 


wiclcsr 2 S 3 Wi ,4, e. 107, and .that on the dajj J dant reltq upon 
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— Heid, that the answers were a siiffieieut com- 
pliance with the requirements of 16 ik 17 Viet, 
c. 96, s. 4, and schedule A, No. 1 : that the altera- 
tion not being of a material part of the order did 
not invalidate the order : that the letter written 
1)V the plaintiff’s husband to the defendant was 
not an order of dischAi'ge M’ithin the meaning of 
8 &. 9 Viet. c. 100, s. 73 : and tliat there was no 
evidence for the jury in support of the plaintiff’s 
case. Loirr v. Ah,/;. Ht} Tj. J., Q. B. 48t) : 12 App. 
Oas. 20G: 56 L. T.'lOtJ; HO W. 11. 25; 51 J. P. 
468— R. L. (K.) 


4. Keiease on Habeas Corpus. 

A person may be discharged from a m.adliouse 
by habeas corpus. v. Titrltmiton, 2 ihiiTv 

1115. 

But where it appeared that a jicrson con lined 
was a lunatic, and not ht to be produced in court, 
and that the relations were applying for a com- 
mission of luiiacY, the court enlarged the time 
for making a return to a habeas coi'pns, directed 
to a keeper of a private Jiunlhouse. Iie.r v. 
Clarke, 8 Burr. 1362. 

If an alleged lunatic is detained under an 
improper or invalid eertilicate. he will be dis- 
charged on a writ of habeas corpus, on tliegi'ound 
that the detention is illegal unless it is siiewn 
that it would be injurious to iiimself or others ro 
set him at liberty. lie//, v. Ptnder. (rreen.wuod. 
In re, 24 L. J., Q. B. lis : 1 Jur. (nvs.) 523. 

A rule having been obtained for a habeas 
corpus to bring u]) a lunatic conhned iji an 
asylum in this countiy under li-ish medical cer- 
tilicates ; the court iliscliarged the“ ]ule with 
costs, there being no evidence to siiew tliat the 
])arty promoting the application was duly 
authorised by the lunatic. Child, Rr ptrrie, 15 
C. B. 288. 

A lunatic might be brought up by liabens 
corpus from St. Luke’s Plospital. to be sur- 
rendered in discharge of his bail. PUlo/) v, 
Seirton, 8 Bos. &: F. 550. 


Detention under Eeceptlon Order— Applica- 
tion for Order of Discharge — Discretion of 
Lunacy Commissioners to make Order.]— Where 
an application is made to the commissioners in 
lunacy for aii order to discharge a patient 
detained under a reception order, the commis- 
sioners ]ia\'e a discretion under s. 41) of the 
Lunacy Act, 1890, as to making such order, and 
are not bound by the certificate of t^vo medical 
practitioners that in their opinion the patient 
may, witlioiit risk or Injiny to himself or the 
pulViie, be discharged ; .aiid where they do not 
agree witli the opinion of such medical prac- 
titioners, they cannot be com|)elled by mandamus 
to issue an, oi’der of discharge, Ileg. v. Lunacy 
C()inmi.s>!i()/trr/i, 66 Ij. J., Q. B, 887 ; [1897] 1 Q. B. 
680 ; 76 L. T. 858 ; 45 W. R. 505 ; 61 J. F. 
27S. 


Clergymaa issuing Order.] — The clergyman of 
a parish in which a lunatic is living, who has had, 
opportunities of obscrvij,ig his conduct, is com- 
petent to issue an order umler 8 9 Viet. c. 

lOU, s. 45, for his admission into an asylum and 
detention there. Shvtllea:orfh , In re, 2 New 
>Sess. Cas. 470 ; 9 Q. B. 651 ; IG L. J., M. C. 18 ; 
llJur. 41. 

In such an order, it is not iin})erative that all 
the particulars enumerated in the appendix, 
schedule (B), to the form of the order for 
receiving a lunatic into an asylum, should be 
set out. if the act is substautiaU'v complied, with. 
Ik 

The form of a medical certificate given in 
schedule (C) is directory only, and an equivalent 
will suffice. Ik. 


On what Grounds given.] — A general state- 
ment in a certificate that a lunatic “ labours 
under delusions of various kinds, ami is dirty 
and indecent iii the exti’cme,” is a sufficient 
statement, within, s. IG, of the fact from which 
a medical man foi'ms his opinion of existing 
insanity ; so also is his statement that he forms 
his o}>inions finrn conversations with the lunatic, 
without describing their purport. Ik. 

Eeceptlon of Lunatics in Unlicensed House — 
Honest Belief Immaterial.] — I’he defendant was 
convicted under 8 9 Yict. c. IGO, s. 44, of 

receiving two or more lunatics into Imr house, 
not being a registered asylum or hospital, or a 
house duly licensed under the above act, or 
umler any previous act, bur it was specially 


NIV, PUBLIC A8YLUMB. 
Generally, 

Joint Asylum— County and Borough— Agree* 
ment hy Borough — ^Transfer of Liability.] — A 
boroueh situated in the county of B. entered 
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ment the bavoug'h should not be entitled to any j should examine such person in the presence of 
right, claim, or interest in the asylum, and should i the nic(iical man^whom they have called to^their 
not, whilst the arrangement subsisted, coiitri- assistance, nor that the examination should be 
bute towards the expenses of the asylum. The made with the knowledge of the alleged lunatic, 
borough when the Local Government Act, 1888, so that he should have the opi)ortmiity of explain- 
came into operation had a quarter sessions, with ing. if he could, what might otherwise be signs 
a population of less than 10,000 :--Held, that of insanity. Though the examination must not 
the liability of the borough under the agreement be a sham, yet if it be made b}" the justices bona 
to proTide for the maintenance, management of, fide for the })urpose of satisfying themselves of 
and other dealings with the joint asylum, was the sanity or insanity of the person examined it 
not extinguished' but was transferred under is sufficient, and their order is not without juris- 
s, 88, sub-s. 1, of the Local Government Act, 1888, diction because the examination lasted only four 
from tb (5 borough to the county council of the or live minutes and was made at the <looi; of the 
county of 8.. subject to the agreement entered carriage in which the alleged lunatic was seate< I 
into A atnnty Councm, LircA\oL. T. 4:1^ : with his attendants preparatory to liis being 

r>fi J P *G8 ’ taken to the asylum. Itcq. v. Whltjield. 54 

L. J., M. C. 118 ^15 Q. B. G. 122 ; 58 L. T. Ih)— 
Chaplain — Ejgiit to Dismiss.] — By i) Geo. 4, C. A. Reversing 49 J. P. 280. 
c. 40, ss. 30 and 82, the visiting justices have the Where tlie person deemed to be a lunatic is 
power of appointing and dismissing the cha}>lain examined by two justices at his place of abode 
of the asylum, llqj. v. MiddUseA Luuaf lc Asy- or elsewhere, the 68th section requires that one 
lum Jd.. 2 G. & I). 800 ; 2 Q. B. 488 ; 6 Jur. 682. of such two justices must already have had, as a 


Eetiring Allowance — Right to.] — A chap- diction of the justices, either an information 

lain of a lunatic asylum, appointed under the upon oath, or private or personal knowledge of 
Lunatic Asylums Ac^ 1858, performed the duties his own as to the insanity of such person. Per 
of his office in the asylum, but did not reside there- Coleridge, C.J. Ih. 
in or give his whole time to the duties of his office. 

He wished to retire on a superannuation allow- Committee of Visitors— Profits arising from 
ance, and such allcnvance was granted by the Management.] — The committee of visitors of a 
visitors, but the county council refused to pay lunatic asylum, built and managed under the 
the same, on the ground that, as the chaplain Lunatic Asyhmi« Act, 1858 (repealed), had in 
did not reside in the asylum or give his w-hole their hands a sum of money, being the excess of 
time to his duties therein, though he might be receipts over the costs incurred in maintaining 
an officer of the asylum, he was not an officer lunatics under theii- care : — Held, that the 
in the asylum, and therefore not entitled to a guardians of the several unions in the county 
pension within the 57th section of the act : — had no claim to these funds, but that the county 
Held, tliat it \vas not necessary for the purpose council were entitled to them under s. 64 of 
of receiving a superannuation allowance that the the Local Government Act, 1888. Pnwtot' v, 
chaplain should reside in the asylum, or give his Cheshire County Council, 56 J. P. 582, 
whole time to the duties of his office therein, 

that there was no distinction between an officer Contract by — Action against Clerk.] — 

of, aitd an officer in, the asylum, and that, as the By 8 k 9 Yict. c. 126, s. 17, a select number of 
chaplain performed his duty in the asylum, he justices for a county or borough, called the 
was an officer in the asylum, and therefore ‘‘ committee of visitors,” were empowered to 
entitled to a superannuation allowance, if the contract for plans, kc., for the erection of a 
visitors in their discretion granted it. Pey. v. lunatic asylum for the county, <kc., and by s. 16 
Hereford County 68 L. T. 245 ; 38 W. R. they yveve enabled to sue aiul be sued in the 

775 ; 55 J. P. 72. name of their clerk : — Held, that an action 

might be maintained against the committee of 
^ Sale of land for— Approval of Quarter Ses- visitors in the name of their clerk in. respect of 
sions.] — A contract for the sale of land to the a contract so entered into by them, although the 
committee of visitors of a lunatic asylum may plaintiff might have no means of enforcing his 
be approved of by the court of quarter sessions judgment when obtaiiie<l. Kendall v. klnq, 
befoT'e being actxially signed by the parties, if it 9 C. B. 488 ; 25 L. J., C. P. 182 ; 4 W. It. 889.' 
can be identified as the contmet which w^as after- 
wards entered into. Povenhh v. Brown, 26 Expenses of Pauper Lunatics — Paroeliial 
L. J., Ch. 28 ; ^2 Jur. (K.s.) 1048 ; 4 W. R. 788. Rates on Asylum Buildings.] — The expression 
The 16 17 A’^ict. c. 97, s. 86, incorporating “the expenses of maintenance and other ex- 

tbe Lands Clauses Act, 1846, with lespect to penses of each pauper lunatic in the asylum,” 
the purchase-money or compensation coming to in s. 288 of the Lunacy Act, 1890, includes the 
parties having limited interests, enables parties payment of parochial and other rates charged 
having limited interests to contract with the upon the buildings of the asylum, and payrn'ejff 
committee of visitors for the sale of land although of such rates may lawfully be made out of the 
the committee of visitors has no compulsory maintenance fund of the asylum. llcq.\\l)olhq, 
powers of purchasing. IK 61 L. J., Q. B. 809 ; [1892] 2 Q. B. 801 ; 67 L. t. 
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receiving a certificate from a doctor, the doctor 
was not liable to the plaiiitifi: for negligence in. 
giving the certificate. Tkomijson, v. Sclmidt^ 
56 J. l\ 212— G. A. 


MALICIOUS PROCEDURE 
AND FALSE IMPRISON- 
MENT. 


PerS’OE' ¥iolent .,„aiid!. /Dangerous— Eemoval to 
Workhouse — Eight of G-uardians to recover.] 
— A person suffering from delirium tremens be- 
came violent in his own house, used threats and 
broke tlie windows and furniture ; a relieving 
officer of tlie union w*as sent fo.r who ordered his 
removal to the workhouse \vhere he was kept for 
some days. He was then examined by a doctor 
and brought before the magistrates as a lunatic, 
but as the .magistrates held that he was not a 
iunatic he was discharged. Certain expenses 
were incuiTed by the guardians in respect of 
these services : — Held, that, apart from the 
lunacy acts, there was a common law liability 
upon such person to repay to the guai'dians the 
expenses so iiicuiTcd, and that the guardians 
therefore could recovei* such money as necessaries 
expcmled by them. llAvt Ham Ummi v. Pear- 
<807U 62 L. T. 638 ; 54 J. P. 645. 


A. False Imprlsonment. 

1. Jmpr'iaonment Iti General ^ 702. 

2. Qlung m Charge to the Police^ 705. 

3. Arresitirm on Sas/neio/i, 708. 

4. Other Matters, 711. 


B. Malicious PRocEDUiiE. 

1. In General. 

a. Procuring Warrant.s and 
inonses, 711. 

1). Malicious Convictions, 714. 

2. In lianhrujAcy ami WimJnuhup, 714. 

3. Arrest foi* Debt. 

a. When Wrongful, 717. 
h. Under Judge’s Order, 720. 

4. Other Malicious Proceedings, 723. 

C. What must be X^roved in Such 

Actions. 

1. Proceedings before a Jadieial Oitieer,TM, 

2. Termination of Proceedings farourably to 

Plaintiff, T2^. 

3. Malice, and Absence of Reasonable and 

Probable Cause, 730. 


Sum- 


Ik As to Kates— Kates and Eating. 


XV. PAUPEK LUNATICS. 


See Poor Law (Pauper Lunatics). 

W. I. C. 


D. Practice. 

1. Pailtes, 747. 

2. Eridence, 752. 

3. Damages, 755. 


MACHINERY, 


■See Bills on Sale. 


A. FALSE IMPKISOXMEXT, 

1. Iaiprisonment in (tp:neral. 

What is].— The forcibly preventing a party 
from proceeding in a particular direction, e.g. 
along a public footwa3L is not an imp.risonment 
in law. Rrrd v. Jones, 7 Q. B. 742 ; 15 L. J,, 
Q. B. 82 ; 0 Jur. 870. See Wright v. IFilson, 
1 Ld. Kaym. 739, 

In an action for false imprisonment proof 
must be given of circumstances, from which the 
judge and jury ma.y decide whether there wa,s or 
was not a restraint or a detention of the person ; 
and it is not enough for witnesses to swear that 
they considered the plaintiff’ was in custody, and 
thought that he was under restraint ; nor is it 
enough to .shew that the defendant, at a police- 
office, stood before the plaintiff and saiii, •* You 
cannot go away till the magistrate comes,” if it 
appears that he relinquished that attitude, and 
went to another part of the office before the 
plaintiff , had made any attempt to depart, 
C'ant V. Pa7'sons, 6 Car. & P. 504. 

The merely giving a person in charge to a 
peace officer, where the officer never takes the 
person, of the defendant into custody, is not an 
imprisonment which ' wiK support an action, 
SmjMon T, mu, I Adi., . 

It is an.dm.prisonment where' a bailiff tells a 
person that he has a ^vrxt against him, and 
thereupon such , person peaceably accompanies 
him, Grainger- y* Hijl, 4 Bing. (N.o.) 212. ; 5 
Scott, 561 J 7 P, P,j Whalhg 


Distraining.]— Distress. 

Taking in Execution,]— Execution, 
Destroying .] — See Criaiinal Law. 
Eemoving.]— Ncu Fixtures. 

Eateability of .] — Sfjo Rates and Rating, 


MAGISTRATE 


See JUSTICE OF THE PEACE. 


MAINTENANCE 


Of Suits.]— C haaiperty. 

■Of Infants.]— Infant— Trust. 

Of, Wife,]— H usband and Wife. 
Of Lunatic ,] — See TjUNATIC, - ; 

.Of Daupers*]— P oor Law, ^ y.;; 
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Pvpppr, 7 Car. & P. 506 ^ Bristow v. J/ei/wood, Continuance of False_ Imprisonment ] -- A 
1 Htark. 4K : 4 Camo. 213. plaintitl issued a plaint in a county couit tui 

K, whilst A. is unlawfully iniprisoiicd by B., false iinprlsonment, with 
C. commits an assault upon him, C. is guilty of that he did not claim toi 

the false imprisonment as well as B. JJoyoe v. It was proved at the trial that ho J": 

nmwh/s‘ 1 C^nu) 60 detendant's; tliat the defendant had itnuncd 

ToluntarilY going ‘with a constable into whose the plaintiB:;s gwcls on a claim of money owing ; 
chnro'c a person has been given, is sufficient to that the plaintiff: broke open a djxn oi a icom 
s n-pok lu '^tion for fake ' iiuprisoBmeot. iu the house to get thonp upoo ttje detepaut s. 

A:,m V Vin-ri<! 2 Car & P 361 S. 1’., PMei's wife letusms to sive tliora up . that she ga-ve 
PC ;;, fi Cai icltrar Mm charge; that at the police-station the 

■ So also 'where tlic constable says, “You must defendant signed the charge-sheet, on the police 
0-0 with ine.’Avnd the person voluntarily goes, saying that every thinpniisd be on. his responsi- 
Porork V. Jloore, 1 .Rv. k M. 321. bility : and that the plairitift was kept 

Ami where an attoinev's clerk accompanied a taken befcore justices and dmehaigLv.L ilic 
creditor to his debtor, ami ])reteiided he was a jmlgc nonsuited, on the ground that though 
bailitf's officer, whereby the debtor went away there was evidence of false nnprii^nimmi^ 
wit]« them not wiliinglv but supposing they had the signimr ol the eliaige, the c.isc tlitii Ucame 
power to coiniiel him, this was held a sufficient one of malicums pro.scciition over wnieh he hml 
liTcst to support an’ action for false imprison- no jurisdiction and the whole evidence was. 
nient. Wood v. Lone, (> Oar. cS: P. 774. iiisciiarable, and had been heard ]>} tlm ui\ -~ 

P]aiiiti,ffi appeared before defendant, a magis- Held, tliat the fame imprisonment lasted till, 
trate to answer the complaint of A. for unlaw- the plaintiffiAvms octorc the magista;ates, an 
funv killffio' his dog. Defendant advised a the jmlge should not liave noiisuded tlie plaiiiti It, 
settlement, but as ^he plaintiffi declined to but told the jury to exchide.tiom tlieir consideri^^ 
accede to this the defendant threatened to convict tion anything t hat then occuiTCd.^ v. 

him under the Trespass Act. The defendant I' L. W ,> t. 1 . , 

afterwards called in a constable and said, “ Take 22 L. i. i21 ; 18 \\ . R. lOU.k 
this mail out and see if they settle the matter; In abaction tmd:alse ip].)risomnerit, it a^^^^ 

if not bring him in again as I must proceed that the plaiiitiffi was given into custody b> the 
to commit him under the act.” Tlie plaintiff fleferidant on a charge (ff steahng, and was 
went out and settled the matter by paying a before a magistratej^^Tio, attci heaiiiig tbe cm- 
siini of money Held, that this was an assault dcricc (ff the plaiidiff in support of the 
and false imprisonment, Bridyett v. Coyney, remanded bun : Held, that tae iciiiand being 
1 M k.Rv ni' 6L J Cos') M. 0.42 ; 31 K. R. the act of the magistrate, the detendaut was 
Lf' ‘ - • only liable in damages for the trespass and im- 

' prisonmeiit in taking the plaintiff before the 

Bona fide Mistake of Law — Acting in Bis- magistrate. Loeli v. Ashton, 12 Q. B. 871 ; IS 
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ooiiveyed before ;i m:igistratc’' ; secoiuliy, “ that j public passage: — Hekl. that th,e baker was 
if t hey found the (lefendaiit was the moviog party Justihed in giving the man and liis wife Into 
in causing the imi>risonraent. he was responsible custody, and that their conduct amounted to a 
foi' if’; and, thirdly, “tliat the plaintiff, as breach of the peace. Cohen v. ///M-/b‘.v.vu/n 2 
tenant or as. lawful occupier, under an agree- M. k. W. 477 ; M. ck H. 150 ; r> L. J., 31. C. 138. 
nient not then terminated, of tlie premises, was While a clergyman after perforini ng the com- 
not legally liable to be ejected by compulsion ! muniori service was walking from tlie table to 
and witlioiit notice, aiid tliat if he refused to the vestry a person rose in the chiircli and read 
leave his liouse, tlie defendant could only eject a notice. A constable at the minister's rejuest 
him by ado[jting tlie proper legal proceedings to took the person out of the church, and deiaiiieti. 
obtain, igossessioii. and that there was no evidence him until he promised toa[)pear before a iinigis- 
%v!iatever to support or justify tlie charge of em- trate next morning, when he did appear and was 

bc:^zlement.” The jury having found for the discharged: — Held, that the constable was not 

])iaintiff: — Held, that although the latter part of justified in detaining the ])ersou until he was 
tlie summing up (which seemed to assume that taken before a magistrate. WilUnriieiY. Glenititef^ 
there was a tenancy, or quasi tenancy) was vsome- 2 B. C. 099 ; 4 H. R. 217 ; 2 .L. J. (o.S.) K. B. 
what inacciu’ate, it did not amount to amisdirec- 143 ; 23 K, R. 525. 

tion in. point of law, Waenee lllddiford ^ i-. Broof of aimoyance and disturbance by a iiersori 
0. B. (N.S.) 180. present at a meeting, such as crying, ‘‘Hear, 

, . . . « hear, ’’ and |.)iitting questions to a siieaker, and 

Prolonging Imprisonment.] .the plamtitf was luakiug observa,tions on his statement, will not 
in custody under an attachment from the court justify the chairman of the meeting in giving 
of ohaiicery, for nonpayment of co.st.s to the person in charge to the police ; but. to 

plaiutifimasnitmeqmty.thodeteiKlaTitmtliis justify such com-se of proceeding, it niust be 
action. After the costs were paid, the solicitor ^^hown, tliat \v] rat was done amounted to a breach 
of the plnhitift in equity (the now defendant) of the peace. Woodin,/ v. O^vleu. S) Car. & P. 1. 
refused to give an order to the sheriff to dis- jf pei.son conducts himself in a ilisordorh- 
charge the plamtifr, saying, • Let him go to the manner in a public-house, and, the landlord re- 
court to purge liis contempt. I ho judge in quests him to depart, and he refuses to <io so, the 
equity discharged him on motion -Held, that landlord is justilied in laying hands on him to 
no action was maintainable for refusing to give put him out ; and if, while the landlord has hold 
the order to the sheriff, and thereby prolonging of him to put him out, the person lays hands on 
plaintiff’s imprisonment, except on roof of the landlord, this is an assault : and if it is seen 
express malice. Moore v. (rardtier, 16 M. & \\ . ^ peace officer, he is justified in taking the 

person into custody. Howell v. Jarhson.^ 6 Car. k 

■ . ■ p 79Q- ■ 

Removing while in Prison.] — The removal of AT-b ^ .-.n 4 - ^ 

n person frL one part of a pi4on to another, in , 

p 7o°ffio‘'T r would create alarm, and disiiuiet the 

f ewyf V rvv//, 4 yx 2,1 19 L J hx. hbourliood, and the pei-Jons passing, along 

hee also Mod v. Man;uMr, 1 C.ar. .X I . (.,o9. the adjacent street, this wUl be Inch a breach 

Grovernor of Prison — Protection of Warrant.] peace as would not on!}'' justify the land- 

— The governor of a prison is protected in obey- in turning the person out of the house, but 
ing a warrant of commitment valid on the face wo^id justify the landlord in immediately giving 
of it, and an action for false imprisonment will person into the custody of a peace officer, 
not lie against him for the detention of a prisoner provided that this had occurred in the presence 
in ])ursuauce of the terms of such warrant, of the officer. /5. 

Hendemin v. Pre^tton. 57 L. J.. Q. B. 607: 21 A plea, justifying an aiTcst for an affray, witli- 

Q. B. I>. 362 ; 36 W. E. 834 ; 52 J. P. 820 C. A. ^nt warrant, ought to contain a direct averment 

AffirminV 50 l' T 3:H.' * that there was an affray or a breach of the peace 
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policeman Held, bad, ^ \ promoters or lessLcs oi ciu 

tlie time the plaintifE was tUat Uvav to detain any person defrauding tl 

w'ls committing a breach of the peace, o. _ ■ i ‘ his fare, must be construed as hi 

there wais reasonable ground or servant appoiid^^^ 

'ttoa, breach of the peace woidd be — tte^h 1 1"^ company .We to tlmir cm 

annit V. JliKser, o Man & G 123 , b bcott ^ instructions, ni which it was 

-p*) ; 2 D. (it.S.) 023 ; 12 L. J., C. P. IIG , • jP in cases of assault, condiictc 

854, not to giwe passengers into custody 

CMirman of , Meeting - tondSi' of rca“irwMch°b,,rh«pi 

remove Persons creating passenger, detained the plaintif , and ^ 

It a public meeting in a hall a Fnto Wtc^ly on a charge of inissmg bmi 

behi^^’ created in the gallery neai which t 1 ^ Held in an action tor talse impii 

tiff was standing, and the Vsh^^U be a^Wst the company, that the 

chairman of the meeting, said. not liable. aiuHedonY.Loifotil;>amA 

obliged to bring those men to the -nnen to 36 R. 367. Affirmed 32 &. 3- ( 

makinf*’ tiie disturbance. Bring those me nasseimer on a tramway tendere 

the frcSit,” whereupon a man and two | gn;ereign to the conductor of a car in 

seized the plaintiffi, wdio waas making no so conductor, supposing 

ance, and dmggcdhim over some benches, counterfeit, gave the passenger i 

ho was iniiired. There was nothing to shew tiic .police -—Held, that the tramway 

position ir duty of those were liable in an action against the. 

tifE 01 ' whether any instructions a» to keeping fjjjgg imprisonment. 

order had been thatltoe was no lo^UhZcmdon Tramioays Co., 1 Cab. & 

defendants as there was not the 3. AEBESTINa ON SUSPICION 

of master and serv^t te^^^^^ -Warrant.l-If an individual 

i°to oSstody, the complain^ 

33 L “ bt 2 :n\l’’E 9k. See also Wo.uWun- Chapman, & C. B. 365; IT L. J., C 

col. T06. defendant gave information befor 

Tviac-n«R«pr nerson wdio is in a house in trate, iipon wffiich the plaintiff was 

sTt 3‘)1 S P , Bo.o V. WiUon, 1 Bing. 353 ; ^r ;-Held that trespass was not nm 
3 Moore 362 2 L J. (O-S-) C. P. U- , ^ SarUr v. Bollmson, 1 C. it M. 330 , . 

having charged tl 

sr„“iK SivS~g>.E f "J- ziu.j«,.h. 

To m action of trespass,, the man having le- promise to appeal again i 1,1 

^ on; and the ‘indge having declined to the defendant sa,id he had anothoi 

covered ‘ suggestion was entered to forgery against him. Ihe plaintilf 

h m of costs ground that the byLtfficer and again put to the 1 

;Kli^i wafactTngmpui'snanceof T & 8 Geo. missed on a similar 
4 c 30 s 22. The judge on the trial of the Lemedy against the defen . 

■TfbSi.ViSa'S LSj ~j’“ii»5y Fwbm . P«tj ky. » 

S'*— rrsa,*: ss s > ss; 

“V n sHS; 

fair and reasonable supposition that he has a authority to act. W 

rt^t to hrSe act comiiained of, 418 ; 6 D. P. C. 580 ; 7 L. J.. Bk. U 

to^bo apprehended under 7 & ® I'uyjg^^^ter Issued in another County.]- 

bv the owner of the Property, although the ^ warrant has b( 

had reason to supposehhe party to he ^hm the hy “e ^ particular person tc 

act. Pamngt07i or Pe»mn0ton v., e, - , hx. tnc i „round of reasoni 
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from the place wiicre such person is to be found, 
the police are entitled to bring him before a 
justice having jurisdiction in tl’ie place where 
the arrest is made and obtain a reasonable 
remand until the warrant shall arrive and be 
backed by the proper authorities. Creagli v. 
Gamoh?. 24 L. h., Ir. 458. 

Against whom.] — In an action by A. 

against B. for false ini].)risonnient, B. cannot 
defeml himself under a, magistrate’s warrant 
against C., although A. was charged with felony 
behu'e the magistrate, and was the person 
against wliom the warrant was intended to 
issue. JJ.o)/<i V. BunJi, 2 Scott 8G ; 1 Man. & 
(x. 775 ■, 10 L. J., M. G. 16(8. 

Excess of Violence.] — Where in an action 

against the serjeant-at-arms of the house of 
commons, for forcibly and with the assistance of 
armed soldiers, breaking into the house of the 
plaintiff (the outer door being shut and fastened) 
and arresting him there, being justified under 
the speaker’s warrant to arrest tiie plaintiff, a 
member of the house, for a breach of privilege, 
to which there was a new assignment of excess 
in using military force : — Held, that evidence of 
acts of violence of the mob committed in parts 
adjacent, though out of view and hearing of the 
plaintiff in his house, if they appeared to lie con- 
nected with the same purpose as actuated those 
about the house, might be admitted to show the 
danger and difficulty of executing the warrant 
by foi’ce against the plaintiff in his own house 
without the aid and protection of the military, 
Ihirdett v. Colman^ 14 East, 163. 183 ; 12 K. E. 
478. ' 

Evidence.] — In an action for false 

imprisonment, the onus of justifying rests on 
the defendant ; therefore, in trespass, for causing 
the plaintiff to be apprehended under a justice’s 
warrant : — Held, that he might maiutaiu the 
action without producing the warrant, llolroyd 
V. Boncmtev^ 11 Moore, 441 ; 3 Bing. 492 ; 4 L. J. 
(O.S.) 0. P. 178 ; 28 B. B. 672. 

Without Warrant — Felony.] — A private per- 
son cannot apprehend another upon a suspicion, 
of felony, for the purpose of taking him to the 
place where the theft was committed, in order 
to ascertain whether he was the thief. Hall v. 
BootlK 3 N. A M. 316. 

If a person be taken by a private individual 
without warrant, on suspicion of felony, and will 
not tell his name, and otherwise conducts him- 
self so as to excite suspicion, this only goes in 
mitigation of damages, if it turn out that no 
felony was committed. Cowlen v. JJtmoar, 2 
Car. Sc F. 565. 

In an action for false imprisonment the defen- 
dant pleaded that money was stolen from him 
by some person uiikno'v^m, and that he gave 
the plaintiff' into custody, suspecting him on 
reasonable and probable of being the 

thief, but did not ]deacl that the plaintiff had 
committed the theft. The plaintiff had been 
tried on the charge of stealing the money, and 
was acquitted. At the trial of the civil action, 
evidence was given on both sides as to the ques- 
tion whether the offence had been committed 
by the plaintiff'. The judge who tried the case 
being of opinion that there wms no evidence of 
theft by any person other than the plaintiff, and 
that the plaintiff’s acquittal precluded the 


question of his guilt being tried iii the (ilvil 
action, directed a verdict for the plaintiff not- 
withstanding the objection of the defendant's 
counsel, who required the question ••whether the 
defendant’s money had been feloniously stolen 
by any person ” to be left to the jury : — Held, a 
misdirection, and that it was open to the defen- 
dant upon the pleadings to show that the plaintiff' 
had stolen the money, and that he was not pre- 
cluded from doing so by the acquittal of the 
plaintiff on the criminal charge. (hililll v. 
Htzffibhon, 16 L. B., Ir. 371. 

In an action for false inifaisoiimcnt, the defen- 
dant justified on the ground that the plaintiff' 
had been his lodger, and after she had left her 
apartments, he discovered that some feathers 
were missing from a bed wdiich she had occupied 
and he, suspecting her to be the pei’son that had 
stolen them, caused her to be apprehended. It 
appeared that the defendant took a policeman at 
night to the new lodging of the plaintiff, a few 
days after she had left his house, and had her 
apprehended and taken to the station-house, and 
the next day she was examined before the magis- 
trate and discharged : — Held, that as the defendant 
had taken the law into his own liands, and not 
adopted, as a prudent person would under such 
circumstances, the cautious course of having a 
previous investigation by a magistrate, and 
obtaining a warrant from him, it was incumbent 
on him to make out to the entire satisfaction of 
the jury, not only that a felony had been com- 
mitted, but that the circumstances of the case 
were such that they or any reasonable person, 
acting without passion or prejudice, would fairly 
have suspected the plaintiff' of being the person 
who had committed it. AUeti v. W7'iQht, 8 
Car. Sc P. 522. 

A plea justifying the breaking and entering a 
house, without warrant, on suspicion of felony, 
ought distinctly to show, not only that there was. 
reason to believe that the suspected person was 
there, but also that the defendant entered for the 
purpose of apprehending him. v. Shirley^ 

3 C. B. 142 ; 15 L. J., C. P. 230. 

It is doubtful whether, in an action for false 
imprisonment, mere pei'sonal resemblance 
between the plaintiff and the person who had 
committed a felony can afford reasonable ground 
of suspicion, justifying an arrest on the part of 
a private person without a warrant. But, at all 
events, the plea will fail unless either the defen- 
dant himself saw the felony committed, or unless, 
the person who saw it, and on whose informa- 
tion he acted, spoke positively to the identity.. 
Raynei' v. German, 1 E. & E. 700. 

A declaration charged an assault and battery 
of the plaintiff, and taking him into custody 
along certain streets, and imprisoning him on a, 
false charge of an assault with an inten t to commit 
a felony ; plea, that the plaintiff having assaulted 
the defendant, the latter gave the former in 
charge to a peace officer, who took him before a 
magistrate ; all the allegations in the. court 
being proved : — Held, that the plea was no 
sufficient answer. Stanwers v Yearsley, 3 
M. k Scott, 410 ; 10 Bing. 35 ; 2 L, J., C. ?. 256, 

Whether a person alleged to be found com- 
mitting an offence punishable by the Larcen}^ 
Act, 1861, has been ** immediately apprehended"’ 
or not, within the meaning of s. 103 of that 
statute, is a question of fact for the determination 
of the jury. Grijjdth v. Taylor, 46 L, J., G. P, 
152 ; 2 0. P. H. ik ; 36 L. T. 5 ; 25 W. B. 196— 
0. A. 
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bable cause. Ss® %’■ ^ 

'',04: • 24 B. E. <>30 — Ex. On. 

' 'ho had ohtaiiied ail order for 

12 & 13 Yict. c. 106 ;, s. 112), at 
of his bankruptcv, was .*Y° 

- -V and had been assessed to a thud i ate, 

whicf hoTO was not allowed or published 
until after his bankruptcy. The ' 

iiirr the urotection, stinGmoned huu loi the non 

trssss s-ror .i. 
“£ I = 'S' 

mitilitlea bankrupt then brought an 

action against the OTerseers, for maliciously, and 
ithout reasonable or probable cause, proouniis 
rg from the justices, a warrant of 
ao'ainst him, and under that arrest- 
L'isoning him, and also ^^r assaulting 
,dng him into custody -lieicl, nrst, 
no absence of reasonable^ or pro- 
r assuming the court of_ 
lave the power of protecting the 
..:. ;t ::: rcoyoct of the rate made 
Sbwed till after the bankruptcy. 

absence of reason- 

..V supposing that the 

.Qod against the warrant ot 
" 'n respect of the aggregate ^of all 
Thirdly, that there was no evidence 
Fourthly, that trespass would not he 
for cansiiig the bankriipt to 
■ant of oomraitment. 
4 H. & N. 565 ; 28 L. J., Ex. 
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-TteplaintifioffemU^pax^^ ^ A^bankiupt (w 

Sf of e: 

.■as '‘a gold horseshoe pin, set with se\eu 
liamonds,” and » “ of 'Vlie 

?as a dealer. He replied that he -w as not. 1 - 

lefendaiit also aste<l the pamtiffi w 1 
ibtainod the articles. The IT 

rot them from a publican, whose name 
nlih^ss “ c stated. ' The defendant gave 
jlainti'ff into custody ot a constable. v. 

Afterwards proved that the articles ni 

of the plaintiff had not been stolen, | w 

hd that his statements were true .f;;”,- ft the 1 tress 
by him for false itnpnsonment the u lge_^m ] tie^^ 
question whether ?>ie defendant had a 

for^’thT ptodiifYHdd! that^ *^lcr®1872 
3#er?WefendYr^^^^^^^ 

on the facts there was 

of reasonable suspicion m the mmd of the detcn 
daat, and therefore judgment 
for him. JIaimrd v. Clarhe, 20 Q. b. H. ojb , 

58 L. T. 401 ; 52 J. P. 310. 

4. Otheb Matters. 

Claims. 1 — A count alleging that the defendmit 
caused the plaintiff to be a^ested and im- 
prisoned, without reasonable or probable cau^, 
on a false and malicious charge of 
for an assault and false imprisonment, and not aii 
informal count for a malicious prosecution, and 
therefore requires no evidence of malice, or wan 
.^■p v.nocinnc\>viA ii.nrl nrobable cause, jjiciwlt . 

‘ imprisonment phiujj, 

hbusd Burgess ,% 

See E-ii^Vislt> v. 

, . . liavhieloat a bill of exchange, w: 

3 h professes to 

imprisonments , circumstanoes 

iw distinct occ^ the magistrate gr; - 

wasaust^ed m ^ cliar.^- - 

T taken and carried away 
T..0/1; 2 L.J., (.L^,,g„age ' ' V ’ 

3 - AO when he laid his 

I’ - rLf tbe sequent Inve. ' 
oidei that the felony 

mableness ; and for maliciously procuring 
not aid what is , ® f ijff, warrant; to sustain the aver 
SaSLIthe change 4ust be wilfullyfalsa 
. (p.s.) Iv. B. . Morgan^ I). & Ik 8 • 
a private person, Morleg, 1 G. & L4. 27o 


bable cause 
ruptcy not t 

bankrupt from arrest ni^respc^e 
before, but not allowed till 
Secondly, that there was no : 
able or probable cause for si 
protection was not gc ... ^ 

commitment in 
the rates, 
of malice. 

against the overseer; 
be arrested under the jwarr 

, W. E. 064 — Ex. Ch. 

i Misdesoription of 

goes before a iiiagistrate, 

of the loss, and 

™rants his wai’rant to apprehend 
•e' of having “feloniously stolen, 
,.Akd c.,vay,’ " the bill of exchange 
which the comi'dainant did not use 
information), and upon sub- 
■estigation of the case it turns out to 
dlrleld, that an action would not 
the magistrate to 
inent of 
ChUeii 
i33. S.P„ 
1 Q. B. 18 ; 
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And subsequent Arrest.]-— The dcfeii- nuving imposed c 

(lant, a jniller, saw a number of sacks, which he I'cason or which 

ideiitilietl as his property, lying on a quay along- pro<liiGtioii or the 

side a Ycssel. Being informed that the sacks there is no charg 

were about to be shi[)ped by the plaintiff, he to arrest th 

laid an information before a magistrate that he 

had reason to suspect, and did suspect, that some tis[). . 

sacks, his |>roperty, liaii been stolen, and were 

then in possession of the plaintiff. Thereupon "h. Mai 

the magistrate issued a warrant to search for the Proof of.1 In 

goods, and if they sliould be found, to bring them ^ malicious ci 
and the plaintiff before him, to be dealt with -j-p^ plaintiff to si 
according to law. The }>laintiff was accordingly ofiience of which 
apprehended, and taken before the magistrate, prove, from 
who dismissed the charge. In an action for trate, that 'there 
maliciously causing the search warrant to be v. Befhu 

issued, and the plaintiff apprehended : — Held, ^ count allege 

first, that the magistrate was justified in issuing peace, u 

a warrant in that form, since the application for -without reasona; 
a search warrant involved an application to information of A. 
arrest. Secondly, that there was no absence of wilfullv, n 

reasonable and probable cause for the informa- ^^pfg ’oj. probabL 
tioii, and consequently the defendant was not who was thereb 
liable either in respect of the search warrant or nioney. and tha 
arrest. M yatt v, U Jiite, 5 PI. &; IST. B71 ; 29 sessions the coiiv 
L. J., Ex. 193 ; 1 L. T. 517 ; 8 \\ . K. 307. A’crdict ha vim 

Under s. 10 of the Criminal Law Amendment ^pg ggnrt refused 
Act, 1885, the justice has a judicial duty to y. Hull, 2 H. k, 
perform, and his decision that there is reasonable 757 ^ 

cause for such suspicion is a protection to a 
person who bonH, fide applies for a search 2 lyBA-NKi 
warrant, and is an answer to an action for mali- ^ 

ciousiv causing the warrant to issue, llojjc v. Presenting Pe 
Evcml, 55 iAj., M. C. 140; 17 Q. B. I). 338 ; attorney, having 
55 L. T. 320 ; 34 W. li. 742 ; 10 Cox. 0. C. 112 . J. bankrupt, obh 
S. lb, Lea V, Chirrinqton, 58 L. J., Q. B. 461 ; 23 served it on him 
Q, B. D. 45 : 61 L.‘T. 222 ; 37 W. 11. 736 ; 10 registrar of the 
Cox, C. C. 704 ; 53 J. ?. 014. Affirmed on other summons. Havi 
grounds. 23 Q, B. 1). 272 ; 61 L. T. 450 ; 10 trar made an ore 
Cox, C. C. 704 ; 54 J. P. 19— C. A. ^ ^ should, within s 

In an action for malicious prosecution, it is no with two such 
evidence of malice 011 the part of the defendant should approve, ^ 
that in applying for a search evarrant to issue recovered by H. i 
against the })laiEitifi:, the defendant asketl that a from the debtor, 
warrant at the same time might issue against all procectlings o 
another person for the same oifence. Uttiny v. until the court ii 
Berneih 52 J. F. 806. be taken had c 
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commission was superseded /before the 
emeiib of the action ; and if this fact is 
jd, the plaintiff ought to be noiismted, 
id in the declaration, and 
dio might haye demurred 
t done so. WhAtiooTtJi'V^ 
9 L. J. (O.S.) K. B. 297 
to prove merely that the 
rseded, as a supersedeas 
strict legal grounds, and does 
iclence of the want ot 
Car. & B. 361. 
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7 the debt alleged to be due, or to 
cmnpound for the same. J. objected 
and after several hearings the 
the 8th of May adjudged 
This decision was affirmed 
but was after- 
by the lord jukice of appeal, who 
" ' on the ground that the 
. ... was a stay of proceed- 

of the petition and adjudication : 

- '■ and Cleasby, B.), that 

on was maintainable by 
usly and without reason- 
i presenting the petition 
' a bankrupt, 
nil, B.), 


neglected to pay 
secure or c 
to the petition ; 
county court judge on 
him to be bankrupt, 
by the chief judge in bankruptcy, 
ivards reversed 1 ’ 

annulled the proceedings < 
order of the 12th of April 
iiigsatthetimec. ~ ' , 

—Held (per Kelly, C.B. 
upon these facts an acti' 

J. against S. for malicio 
able and probable cause ^ ^ ^ 

and causins: him to be adjudicated 
Held, contra (per Martin, B., and Bramw 
that such an action w^as not mamtamable by J . | 
against Johnson v. Emerson, w h. J., 

201 : L. B. 6 Ex. 329 ; 25 L. T. 337. 

A declaration alleged that the defendant falsely 
and maliciously, and without any reasonable or 
probable cause,' tiled a banlamptcy petition 
against the plaintiff, and falsely and maliciously , 
rc»n«nTinhlc oi’ nrohahlc cause, causecl 


though it was not averred m 
though the defendant, wL- 
for the omission, has 
IJall, 2 3. k Ad. 695 
It is not suffic'"'" 
commission was 

3 ceed upon strict 1 
u'efore, furnish ev 
e cause. lAny v. JfeaMey, o 

intation of Petition to wind up Company.] 
ctioii will lie for falsely and maliciously, 
hout reasonable or probable cause, pre- 
a petition under the Companies Acts, 
867, to wind up a trading company, even 
h no pecuniary loss or special damage o 
ipany can be proved, for the presentation 
petition is, from its very nature, calculated 
re the credit of the company, i he defem 
^10 had been a shareholder in the plamtift 
ly, instructed certain brokers to sell his 
*onri sicyiicd a transfer. The brokers 


waiting tCli V vicv ^ 

to wind up the company on the 
in its formation, and of the 
could carry on business at a proht. At the time 
of presenting the petition the company, whxch 
was a trading company, 
amount, and its debts were trifling. 
dant was not then, in fact, a shaieuoldei , his 
shares had been sold, and the transfer had been 
registered. Upon discovering that his shares 
had been sold, he gave notice that the petition 
would be withdrawn, and it was ultimately dis- 
missed without costs. The company having 
brought an action for falsely and raahciouslj , 
and without reasonable or probable cause, pre- 
senting the petition, at the trial im 


which the act 
^ed, but which 
..V ..,/amountUo an act o£ bankruptcy, is 
sufficient to call upon the defendant to prove 
‘ cause. Cotton v. 

1"b’& Ad. 128. . . . ■ , ■ ■■' 

of the commissioners does 
itself negative the want of probable cause. 


Onus.] — Evidence ot tacts i 
of bankruptcy was probably 
facts do not £ 

the affirmative of probable 
James, 1 3. k Ad. 128. 

The adjudication . 

not in i — A — o” -* 
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the petition honestly believed that he was a 
shareholder ; but they were not asked whether 
the defendant had taken reasonable care to 
inform hiinself of the fact: — Hei<i, that the 
latter question should have been left to the jury, 
and that there must be a new trial. Quartz 
Hill Gold Mkibig Co. v. Eyre^ 50 L. T. 274. . 

3. Arrest b’or Debt. 
a. When Wrongful. 

Ahollshed ma'O in eertain eases by the Behtors 
Aet, 1869 (32 4' 33 net. e. 62). 

Process and Arrest.] — If in a declaration for a 
malicious arrest it is averred that the plaintiff 
was arrested, that allegation is satisfied by proof 
of a detainer. Whalley y. Pepper^ 7 Gar. & P. 
506. 

An officer, who had a writ against a man, sent 
to him to say so, and asked him to appoint a 
time to come to his office and execute a bail- 
bond, which he did : — Held, not to constitute an 
arrest, so as to support an action for a malicious 
arrest, although the original plaintiff had no 
cause of action. Berry v. Aclanmn, 6 B. & C. 
528 : 9 D. & E. 558 ; 2 Car. & P. 503 ; 5 L. J. 
(O.s.) K. B. 215. 

An allegation that the defendant maliciously 
caused the plaintiff to be arrested, and to be 
detained in prison, until, in order to procure his 
release, he was forced to procure bail, is not a 
divisible allegation ; and if there was a giving 
of bail proved, but no evidence of any arrest, it 
is not sufficient. Ih. 

But an averment in an action for a malicious 
arrest, that the defendant detained the plaintiff 
until he found bail, if some detention is proved, 
is sufficient to support the action, although no 
bail was put in. Bristow v. Hey wood. 1 Stark. 
48 ; 4 Camp. 213. 

In an action for malicious arrest, it should be 
averred that the arrevSt was “ malicious.” Sa,eon 

V. Castle. 1 N. A P. 661 ; 6 A. A E. 652 ; W. 

W. A D. 305 ; 6 L. J., K. B. 177. 

And without reasonable or probable cause. 
Bout or Boret v. Lewis^ 5 D. A L. 371 ; 17 L. J., 
Ex. 99. 

A declaration alleged that the defendant 
arrested the plaintiff, and that the plaintiff had 
been detained in custody until he was discharged 
by reason of the defeiKhrnt’s not having declared 
against him ; that the defendant might have 
procured judgment in that suit if he had thought 
fit, but that he afterwards, without any reasonable 
or probable cause, maliciously arrested him a 
second time for the same cause of action, without 
the leave of any judge of the court : — Held, that 
the declaration was good, as it must be taken 
that the second arrest was maliciously made by 
the defendant without the contemplation of any 
benefit to himself. Ileywood v. CoUuiffe^ 1 P. 
A D. 202 ; 9 A. A E. 268 : 1 W. W. A H. 702 ; 

8 L. J., Q. B. 6 ; 2 Jiir. 1038. 

Amount due.] — If a plaintiff maliciously takes 
a defendant in execution for a debt, in respect of i 
which he has been discharged under the Irish 
Insolvent Act, he is liable to an action on the 
case. Ewa 7 ‘t v. Jones., 3 I). A L. 252 ; 14 M. 
A W. 774 ; 15 L. H., Ex. 18 . ■ 

But trespass will not lie against a plaintiff or 
his attorney for suing out execution, and arrest- 
ing thereon a defendant who has obtained an 
order for protection from process under .5 A 6 


Viet. c. 116. Yearsleif v. Ileum'. 3 D. A L. 265 ; 

14 M. AW. 322. 

Where a cause (in which Uic defemlant Las 
been arrested) is referred to arbitratii>tL, and ilisi 
awai’d is given in favour of the defendant, he 
cannot on that ground maintain an act ion against 
the plaintiff for a malicious arrest, llahershon 
V. Trohy, Peake, Ad. C. 181 : 3 Esp. 33. 

No action lies against an execution creditor or 
his attorney for issuing a fi. fa. indorsed to levy 
the whole sum recovered by a jmigment. which, 
to the knowledge of both, has been ’partly satis- 
fied by payments, unless malice and want of 
probable cause are alleged in the declaration, 
and proved. Be Jfedimi v. Grove. 10 Q. B. 152 ; 

15 L. J., Q. B. 284 : 10 Jiir. 426. G. C. affirmed, 
10 Q. B. 152 ; 17 L. J., Q. B. 321 : 11 Jiir. 145— 
Ex. Ch. 

But an action lies at the suit of a debtor taken 
in execution under a ca. sa. upon a jiulgmeiir 
against an execution creditor who jnalicioiisly 
and without any reasonable or probable cause, 
causes and procures a w^arrant to he issued upon 
such wu’it, indorsed to levy a larger sum than 
remains due upon the judgment, and the liebtor 
to be taken to satisfj^ such sum, there being no 
difference between an arrest on mesne process 
and an arrest under a ca. sa, on a judgment. 
ChurehiU v. Siyyers. 3 El. A Bl. 929 ; 2 C. L. E. 
1509 ; 23 L. J., Q.’ B. 308 ; 18 Jur. 773 : 2 W. E. 551. 

A. having issued a writ of summons against B., 
specially indorsed for 2Sl.. B., without appearing 
to the writ, paid 10/. to A. on account of the debt. 
A. afterwards signed judgment, for default of 
appearance, for the full anioimt of 28/. and costs, 
and issued a ca. sa. indorsed for that amount, 
under which B, was arrested, ami paid the sum 
demanded. B. having brought an action against 

A. for maliciously, and without probable cause, 
signing judgment and issuing execution : — Held, 
that whilst the judgment stood for the whole 
amount, it estopped the plaintiff from denying 
the correctness of the judgment or of the execu- 
tion, Hufer V. JUeit. 4 H. A 0. 684 ; 36 L. J., 
Ex. 17 ; L. E. 2 Ex. 15 : 12 Jur. (N.S.) 930 ; 15 
L, T. 225 ; 15 W. E. 281. 

A declanation stated that the defendants (the 
one, A., acting as attorney for B., the other) 
recovered a judgment against the plaintiff for 
30/. 7s. id., that the plaintiff paid and satisfied to 

B. the debt recovered by such judgment, except 
15, S’. 8^/., and that they sued out a ca. sa. upon the 
judgment, and wrongfully and maliciously, and 
without any reasonable or [irobable caiLse. indorsed 
the writ with directions to levy 5/. 14.s'. 8<7., and 
interest, and 1/. 7.v. for the costs of execution; 
that the plaintiff tendered and offered to pay to 
the defendants 3/. 8.s\, which was sufficient to pay 
and discharge all that was recoverable against- 
the piaintiff upon the judgment and writ, together 
with the costs of the writ of execution, and all 

I other legal and incidental expenses ; and that 
they wrongfully and maliciously, and without 
any reasonable or probable cause, procured the 
sheriff to arrest the plaintiff, and detain him until 
he paid 71. 6a\ 9<^., whereas the sum of 3/. 86*. an<l 
no more was due and owing from and recoverable 
against the plaintiff upon the judgment : — Held, 
that the declaration disclosed a good cause of 
action, and that it was not necessary to allege 
that the piaintiff had obtained his discharge by 
order of the court, or a judge, so as to show that 
the proceedings had terminated in his favour. 
GUdiwi T, Eyre, IQ 0. B. (2n\S.) 592 ; 31 L. J., 
0. f, I7i 5 L. T. 136 ; 9 W. E. 946. 
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A declaration, in an action by an execution 
debtor against his creditor for maliciously and 
witiiout reasonable or probable cause arresting 
the plaintiff for more than was due on the 
judgment, alleged as damage that the plaintiff 
was always, during his detention, able and willing, 
and offered to pay, and was finally discharged 
fi“om imprisonment by paying the smaller sum ; 
and that he was put to costs and expenses in and 
about his maintenance during his detention, and 
in and about obtaining bis discharge : — Held, 
that the declaration suthcicntly slunved special 
damage resulting to the plaintiff from the arrest, 
inasmuch as to entitle him to a verdict he must 
show, not inerel}' that he was arrested and 
detained for a greater amount than was due, 
however properly indorsed, but also that, by 
reason of the arrest and detention for the larger 
sum, his imprisonment was prolonged, or the 
expense of obtaining his discharge increased. 
Jminfjs V. Florence., 2 C. B. (N.s.) iii7 ; 20 L. J., 

C. P/277 ; 3 Jur. (N.S.) 77-1. 

By a cognovit A. confessed the action, and that 
B. had sustained damage to the amount of 3,000/., 
and agreed, that, in case A. should make default 
in payment of 25 9Z. on the 7th of May, B. should 
be at liberty to enter up judgment for 3,000/., and 
sue out execution for 259/. and costs, which would 
have left a principal sum of 1,650/. due to B. 

A. not having paid the 259/. on the 7th of May, 

B. entered up judgment, and sued out execution 
for 3,011/., indorsed with a direction to the sheriff, 
requiring him to levy 1,967/., and A. was arrested 
and detained in prison for that sum : — Held, that 
A. might maintain an action against B.for having 
caused him to be arrested for a larger sum than 
he ought. Wonticorth v. Bullou 9 B. & 0. 840 ; 
9 L. J. (O.s.) K. B. 33. 

In Inferior Courts.] — An action was held to lie 
for holding to bail in an inferior court, when no 
more than 30.i\ was due. Smith v. Cuttel, 2 "Wils. 

K. B. 376. 

So, when an inferior court had no jurisdiction 
over the cause. GosUn v. WUeocJi^ 2 Wils. K. B. 
302. 

Under Irregular Process.] — An action of tres- 
pass is not maintainable where the process is 
irregular merely, and not void. Reddell v. 
Faheman., 2 C. Si. & E. 30 ; 1 Gale, 104 ; 5 Tvr. 
721 : 3 H. B. C. 714 ; 4 L. J., Ex. 130. S. P., 
KiUludo V. Croivther, 3 L. J. (o.s.) Oh. 101. 

A., being in the custody of the marshal of the 
king’s bench prison, was brought up to that 
court upon an order of court, and charged with 
an attachment for contempt, upon which attach- 
ment he was afterwards detained in custody : — 
Held, that trespass was maintainable against the 
party who caused the order to he served on the 
marshal. Brijant v. Olntton, 1 M. W. 408 ; 5 

D. B. 0. 66 f 2 Gale, 50; 1 Tvr. & G. 843; 5 

L, ff., Ex. 182. 

An action for false imprisonment could be 
maintained against a sheriff for arresting a 
person who was wrongly named in the process, 
although he was the person against whom it was 
issued. Carridge v. LmUonr.,. 7 E. J. (o.s.) K. B. 33. 

Trespass would not lie, against a plaintiff or his 
attorney for suing out execution, and arresting 
thereon a party who had obtained an order for 
protection from procciss, under 5 & 6',Tict. c. 116. 

Meaiie, $ B.icE. 265 ; id W^i. 322 . 

' If an attorney issues a ca. sa.j which is after- 


20/. was not due, the client is liable to an action 
for false imprisonment at tlie suit of the party 
arrested. Collett v. Foster, 2 H. A H. 356 ; 26 
L. J., Ex. 412 ; 5 W. E. 790. 

And the defendant who is taken under a ca. sa.^ 
issued on a judgment for less than 20/., may 
maintain trespass against the creditor and his 
attorney, although the writ lias not_^becn set 
aside. Broolts v. Ilodqhlnson, 4 H. & K. 712 ; 29> 
L. J., Ex. 93 ; 7 W. E. 735. 

Evidence of Bona Bides.] — To an action for 
false impi-isonment of the plaintiff, the defendant 
pleaded, that a judgment was recovered against 
the plaintiff, an‘d that a ca. sa. issued tliereon, 
under which .he was aiTested. Ecplication, that 
the judgment was signed upon a warrant of 
attorne}^, and that the judgment and ca. sa. wore 
set aside by a judge’s order, which wms afterwards 
made a rule of court, on the ground that the 
warrant of attorney was never delivered as a 
complete authority to do or suffer any of the acts 
therein speciffed, but as an escrow to talie effect 
in an event which had never happened, and was 
to be kept by the plaintiff, in his own possession, 
till such event should happen ; and that the 
defendant, by an improper contrivance, obtained 
and kept possession of it, without the plaintiff’s 
consent ; that judgment was signed under colour 
of that document, and the ca. sa. issued upon the 
judgment : — Held, that the replication was good, 
as it sufficiently appeared that the ca. sa. was set 
aside, not on the ground of its being erroneous, 
but on the ground of irregularity, or want of 
good faith. Brown v. Jones, 15 M. &: W. 191 : 

3 D. -k L. 678 ; 15 L. J., Ex. 210. 

The defendant having issued a writ of summons 
against the plaintiff’ specially indorsed for 84/., 
signed judgment in default of appearance for 
the full amount and costs, and issued a ca. sa. 
indorsed for that amount, under -which he was 
arrested, and paid the sum demanded. The 
plaintiff then applied to set aside the judgment 
on the ground that the sum of 16/. only was due 
to the defendant, and the master set aside the 
judgment on payment of costs by the plaintiff ; 
the plaintiff then brought an action against the 
defendant for false imprisonment : — .Hudd, that 
as the judgment was regular, and as it must be 
taken that it was set aside as a favour to the 
plaintiff, and not for irregularity or anj" bad 
faith on the defendant’s part, the action could 
not be maintained. Smith v. Sydney^ 39 L. J., 
Q. B. 144 ; L. E. 5 Q. B. 203 ; 22 L. T. 16 ; 18 
W. E, 628. 

It will he evidence of malice in an arrest on 
mesne process t,hat the plaintiff has taken a bill 
for the debt, and it will also negative reasonable 
and probable cause. And though the party has 
been discharged on the condition of bringing no 
action for trespass, that does not preclude an 
action on the case. Macfurlane v. Bills, 1 

E. & F. 288. 

b. Under Judge’s Order. 

False Statement to Judge.] — An action for 
maliciously arresting on a capias issued by a 
judge lies oni}^ where the party obtaining the 
order for the capias has imposed on the judge 
by some false statement or suggestiO' falsi, and' 
• thereby satisfied him of the existence of the debt 
to the requisite amount, and that there wasrj 
reasonable gi'ouiid for supposing that the debtor' 

, was about to quit the country. Daniels w 

IF'CC yd ' ' ' , ' , 
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FieJdim;, Ifi & \V. 2(N) ; 4 D. A: L. 329 ; IC 
L. J., Ex. 153 ; 10 Jur. 1061. 

t>ucli an action camior be supported on the 
more fact, that the defendant, when he procured 
the order and arrest, hail no reasonable or prob- 
able cause for believing that the plaintiiS was 
going abroad. Ib. 

A creditor receiving information from one 
person that his debtor is going abroad, and 
obtaining an order to arrest him on an affidavit, 
Avliich is afterwards held to be insufficient and 
to some extent untrue, is not therefore liable to 
an action for inaliciously obtaining the arrest 
without reasonable cause, there being enough to 
justify the belief that the debtor was going 
abroad, and the payment into court of a sum 
over 20Z. is a sufficient admission of a debt to 
justifv the application. JYerlll v. Load man, 2 
, F.&E. 313. 

A declaration stated that the defendant, not 
having any reasonable or probable case, of action 
against the plaintifi:, to the amount for which he 
maliciously caused the plaintift' to be arrested, 
falsely, maliciously, and unjustly procured from 
a judge an order for a capias, by falsely and 
inaliciously representing to the judge that the 
plaintiff was justly and truly indebted to the 
defendant in a certain sum, by means of a false 
affidavit shown and utteied by the defendant 
before the judge, and thereupon maliciously 
caused a capias to be issued, and without any 
reasonable or probable cause of action, caused 
the piaintifi: to be arrested : — Held, that the 
declaration was sufficient, and that it need not 
more particularly wet out the false statement, by 
which the judge was induced to make the order, 
nor show that the facts were false within the 
defendant’s knowledge, or tliat he had not reason- 
able or probable cause for believing tliem to be 
true. Jhmfi w Xorman, 1 L. M, Jb 409 ; 5 Ex. 
859 ; 19 L. J., Ex. 329, 

The plaintiff alleged that the defendants mali- 
ciously and without reasonable or probable cause, 
obtained a writ of capias against him in an action 
on certain promissory notes of which he was the 
maker and the defendants were tlic indorsees for 
value, by falsely and maliciously representing by 
a false affidavit that he was about to leave the 
province, anti alleging his ai'rest thereunder 
and his subsequent discharge by an oi’der of 
court on its appearing that he was not about to 
leave the province. Plea, that having been 
informed and believing that the plaintiff was 
about to leave the province the defendants caused 
proceedings to be taken to recover their debt, 
which was of long standing. The judge directed 
the jury that if the defendants did not at the 
time of the arrest believe that their debt would 
be otherwise lost, and acted with a view to 
protect the interests of the indorsers of the notes 
rather than their own, that would be evitlence 
of want of reasonable and probable cause for 
arresting, and entitle the plaintiff to damages : 
— Held, "that there was misdirection, which justi- 
jfied a new trial. There was reasonable and 
probable cause for the arrest if the defendants 
believed that the plaintiffi was about to leave the 
province, and that their remedy against him 
would be lost if he wei'e not arrested ; notwith- 
standing they might have believed that they 
could recover the debt from the indorsers, and 
were endeavouring to protect the interests of the 
indorsers. JBanh of Xortk AmeHod v. 

Strong, 1 App. Gas." 307 ; 34 L. T. 627— P. Gi ■ 

In an action for maliciously and without 


reasonable or probable cause obtaining a judge's 
order to hold the plaintiff to bail, luul wltliout 
reasonable or probable cause for believing anil 
not believing, that the plaintiff was alnuii t.) 
quit England, suing out a ea]nas, and wiong- 
f Lilly and maliciously causing the phiintiii; to ]>e 
arrested under such writ, an<l to be r hereupon 
imprisoned, the evidence was, that the d^dbu- 
dants obtained the order, ami caiiseti a oapiias. 
to be issued thereupon: that tiie [Taint iff vras 
afterwards found in the custody of tlm sherifi : 
that one of the defendants being informed (in 
the presence of the other) that the }>iainfiff was. 
in custody at their suit, observed that, tiiey iiad 
got him fast and meant to keep him; that an 
application by the plaintilf to the judge for his 
discharge from custody wais opposed by tlie defen- 
dants ; and that, on the order for his discharge 
as to that writ being left wit.h the officer in 
tvliose custody lie was, he was releasetl: — Held, 
that this was sufficieot to sustain the action 
without proof of any warrant. Pvtrio v. Laniout, 
4 Scott (K.it.) 385; 3 Man. A II. 702; 11 L. J.^ 
C. P. 63. 

In an action against a builder, his attorney, 
and the attorney’s clerk, for maliciously an«l 
without reasonable or probable cause iirocuring 
an order for the arrest of the ])laintiff in an 
action of debt, it appeared that he, being a 
Homan Oatliolic priest, lia<l entered into a ism- 
tract with the builder for the erection of a 
cliin'ch, the contract containing a condition for 
payment only on an architect’s certiticates ; am! 
all the money originally due upon it having becai 
])aid, and a further claim made by the builder 
for extras, which the architect refus(‘d to allowq 
thereiq)On the builder consulted liis attiu'iiey, 
who sent his clerk to serve the plaintiff, ami see 
what he would say ; and on the clerk's statement 
as to what he said (viz. tliat the plaintiff had 
said lie was going abroad at .^ome time, the 
precise tvords being in dispute), tlie attraney 
caused his clerk to make an aHidnvit thereof, 
anil his client to make an afthlavit of debt, ami 
of belief that the ])laiiitiff was going abroad, 
upon which a judge made the order, tlie atlidavit 
not making mention of the contract a.ml its con- 
dition, or of the arohitoct’s refusal to certify, or 
of the plaintiff's [icrmanent office : — Held, first, 
that there was no reasonable or iprobable cause 
for the pi'ocecding, as there was no reason to 
suppose that the plaintiff was going abroad for 
any lengthened time, or to avoid the action; 
secondly, that if the proceeding was for any 
improper imrpose, as to coerce the ])laint.iff into 
more speedy payment, it would be malicious : ami 
thirdly, that in such case the attorney wauild be 
liable, but that its merely being an impro|ier 
proceeding, and without, reasonable cause, was 
not per se evidence of malice, assuming liona 
tides. 2lolia v. Xoate, 3 F. A F. 757. 

G-., who had advertised liisfaiming stock and 
effects for sale, was arrested at the suit of B., on 
a judge’s oriler to, hold to bail, made iqion an 
affidavit of 0. that G. had stated his intention to 
go to Jersey to avoid his creditors, but he was at 
once discharged upon paying the amount to the 
officer. On "the following day lie was arrest et I 
at the suit of the defendants, iqion a like order 
made upon the affidavit of their London agent, 
that he had read and believed the statement in 
the affidavit, of C. to he true. It eventually 
'appeared .that.C.’s statement was untrue, and <1. 
was discharged by a judgeis order. At the trial 
of the action, against theffefeuclants forarrestin 
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•ithout reasonable and ] Filing Judges’ Orders, 
the agent was called on their judge’s order tor payment ot deb 
, red, without be taxed: the cost! 

_ ’s affidavit to amount of 

tire time that he applied for and and within , , 

Tier to hold to bail, and there- caused it Jo be hied tlia^ 

■ ’ ‘he verdict to be entered 12 k 18 \ict.^ c. lOo, s. 18/ 

on the ground that there the ordv... , . 

Lobable cause for the arrest, not, no action would he aga 
could onlv be maintained inasmuch as it could not b( 

___ " ■’ 2 done without reasonable . _ 

ant of reasonable JDlmmwh Y. Bowley, 2 C. B.^(N.S.) 
that there was L. J., G. P. 231 ; 3 Jar. (N.s.) lUoD. 
probable cause for the arrest, 

•e was no dutr on the defendants 
.-.-' jhitothe truthof 
affidavit before making 
■der to 

Vm^^cy, answer 

trust fund ; ar 
the suit register 

s. 19, and G. was in consequeime prey 
disposing of his lands 
ing of the order was iiol 
and that no action Cw. 
without proof of malice. Glhh 
M. & W. 851 ; 1 D. (N.S.) 409 
6 Jur. 465. 

Wrongful Eegistration of Bill of Sale.] — No 
„_.h- ’ill lie for the wrongful registration of a 
document erroneously supposed to be a bill of 
sale unless the plaintiff proves malice and want 
of reasonable and probable cause. Horsley y, 
4 K. 674; 69 L. T. 222 ; 58 J. P. 8b— 

c.‘a. 

-A count for distraining for 
due is bad, although it alleges 

, J’-.-ie maliciously, for an act 

hich does not amount to a legal injury cannot 
because it is done with a bad 
NewnhaM, 18 0. B. 285 ; 
i 1 ^. n., c.. r. ixv , 17 Jur. 600— Ex. Oh. 

In an action for a malicious distress, the plain- 
his extra costs as between 
and client, incurred in an action of 
which the plaintiff had brought to 
the goods distrained. Grace v. Morgan^ 


A trader gave . B. a 

and costs to 

were duly taxed, and the 
debt and costs paid : and afterwards, 
(lavs from the order, B. 

whether the 
made the filing of 
der. under the circumstances, imperative pr 
‘ ist B. for filing it, 
said to have been 
r probable cause. 


him maliciously, and w; 
probable cause, 
part, and he swore 
further inquiry, 
be true at 
obtained the or 
upon the judge directed the 
for the i'lcfendanti 
was reasonable and pr 

aiul that the action c... 

on proof, first, of malice on the prt ot thj 

defendants, and secondly, of wa... 

and probable cause : — .Held, 
reasonable and 
and that tlier 

or their agent to make inquiry 
the facts "stated in G.’s afikk.. 
an application based thereon for aii or 
hold the plaintiff to bail. Gilmai v, 

15 L. T. 586. 


►42 ;, 26 


Eegistering Charges.] — Where, in a suit in 
an order was made that G. should pay 
into the name of tlie accountant-general, in truj 
in the cause, a certain sura admitted by his 
to have been the amount of the sale ot a 
!id the solicitor for the ^plaintiff in 
•ed it under 1 & 2 Viet. c. 1X0, 
■ented from 
-Held, that the register- 
of itself a wrongful act, 
could be maintained for it 

: Y, PiH ^ 

12 L. J., Ex. 257 ; 


4, Other Malicious Procebdihos. 

In Court-martial.] — An action will not lie for 
a malicious prosecution of a court-martial by a 
captain in the navy against his commander-in- 
chief. Suttort V. Jolirstone^ 1 Bro. P. C. 7b ; 

1 Term Rep, 498, 784. 

An inferior officer cannot maintain an action 

officer in respect of any i action w: 
officer in the dis- 


against his superior 
matter done bv such superior 
charge of his duty, but he must pursue the mode 
of redress prescribed by the articles of war. 

Daichlns v. Paulet QLord'), 9 B. S. 768 ; 89 
L. J.. Q. B. .58 : L. R. 5 Q. B. 94 ; 21 L. T. 584 ; 

18 W'. R. 836. 

Distraining. J — 

Abuse of the Process of Court.]— In an action more rent than is 
for abusing the process of the court, in order to have been dom 

illegally to" compel a party to give up his pro- 

perty? is not necessary to prove that the action actionable, 
in which the process was improperly employed intent. Stcamson. v 
has been determined, or to aver that the process 22 L. J., C. P. 110 : 

was sued out without reasonable or proper cause. . 

Granger v. Hill, 8 Scott, 561 ; 4 Bing. (N.c.) tiff cannot recover 
212 ;‘l Arn. 42; 7 L. J., C. P. 85; 2 Jur. attorney 
235 replevin 

_ recover 

Procuring Sureties to Keep the Peace.] — In j Hodges, 898. 
an action for maliciously, and without reason- ' . 

able or probable cause, going before a magistrate. Outlawry.] — ihe c 

and procuring the plaintiff to be held to bail to held reasonable cause 
keep the peace, it is not necessary, as in an ing to outlawry, imt 
action for a malicious prosecution, to aver might know that the debtor 
that the proceeding before the uiagistratc was England. Pruwmond v. Ph^ 
determined in favour of the plaintiff, such a 114 : 1 Hodges, 190 ; 2 Scott, 

proceeding being ex parte, and the truth of the 294. 

statement made by the applicant to the magis- 

tvate not bshiR controvertible. SUwurd v. Conspiracy. ]-A declaratio 

Gromett. 7 C. B (S.S.) 191 : 29 L. J., C. P. 170 ; pliiuitift being vossessed of r 
6 Jar, 776. dan t and S. maliciously cons 

In an action *for laying a complaint before a sioj of a poriimijf the prer 
magistrate of threatening language, m conse- illicit stills tlieit , anci Ihcit 
queiice of which the plaintiff was taken into of the conspiracy, they, by 1 
custody and imprisoned till he found bail ; if it lently representing to the 
appears that the threat was used in consequence required such poition ot ti 
of a private dispute, and was not uttered to the purpose of making mk, indue 
defendant, but related to him by a servant, who ijrmit b. to enter ^hereon; 
gave evidence of it before a magistrate, theques- defendant and b., in turuic 
tion for the iury will be. whether the defendant conspiracy, entered thereupo 
acted bona fide upon the threat mentioned 
him, or merely used it as a pretext for acc< 
pushing his omi private purposes. Vlemfn 
8 M, & Bcott, B47 ; ' 10 Bing. 801 
Calx & F, 60 ^ S L: 


,6 so set u]> the stills ; and also, that, 
V pursuance of the conspiracy, the del 
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8. manufactured in that portion of the premises 
exciseable articles contrary to the statute ; and 
then nialicioiisly represented, and made it appear 
and be believed it was the plaintiff who 
nianiifactiired such articles, and that he was 
knowingly aiding and concurring in the manu- 
facturing of such articles, by means whereof an 
officer of the excise found in the said portion of 
the premises manufacturing, and in the cout'se 
of manufacturing, divers goods, and did at the 
same time (liscover in and about such place the 
plaintiff, who, by reason of the premises, appeared 
to be assisting ‘in the manufacture, &c., where- 
upon the officer arrested the plaintiff, and lie 
was convicted b,y a magistrate in the penalty of 
30^. ;__Held, bad, as neither stating a good cause 
of action in the nature of conspiracy, nor of an 
action for a malicious prosecution. Barber^ v. 
LeMer, 7 C. B. (N.S.) 175 ; 29 L. J., C. F. 161 ; 
d Jiir. (N.S.) 65-i. 

To issue Commission of Lunacy.] — An 

action lies for a conspiracy in issuing a commis- 
sion in lunaev. Turner v. Turner, Grow, oO. 

To support such an action, malice and a want 
of probable cause must be proved ; but on proof 
of a total want of probable cause, malice may be 
im[)lied ; and although express malice is proved, 
some slight evidence of a want of probable cause 
must be given. Ib. 

Froenring Breach of Contract.] — An action 
lies for maliciously inducing a person to break 
his contract with the plaintiff. Whether the 
contract is between a master and servant or not 
is immaterial. Bowen v. Jlall (6 ^ Q. B. D. 363) 
followed. Temperton v. liuMell, 62 L. J., Q. B. 
412 ; [1893] 1 Q. B- 715 ; 4 E. 376 ; 69 L. T. 78 ; 

41 W. R. 565 ; 57 J. P. 676—0. A. 

Intention to injure Plaintiff— “ Malice.”] 

— If the persuasion is used for the purpose of 
injuring the plaintiff, or of benefiting the defen- 
dant at the expense of the plaintiff, the act 
becomes malicious, lb, 

Special Damage.]— The plaintiffs, under 

an agreement with the committee of the Stock 
Exciiange, were allowed to collect information 
as to the prices of stocks and shares. The plain- 
tiffs entered into contracts with their own sub- 
scribers which contained a stipulation that the 
information supplied to them by the plaintiffs 
should not be sold or communicated to noii-sub- 
sQYibevs Held, that in order to support an action 
against the defendant for mducing one ot the 
plaintiffs’ subscribers to break his contract by 
communicating the information to him, it was 
not necessary to prove specific damage, but that 
it was enough to show that the act complained or 
was of such a nature that damage to the plain- 
tiffs ought to be inferred, media nge 
Co. V. (rregory, 65 L. J., Q. B. 2&; i_lb9(>] 1 
Q. B. 147 74 L. T. 83 ; 60 J. P. 52— C. A. bee 

also Edwhanqe Telegraph Co. v. Central 
L. J,, Ch. 672 ; [1897] 2 Ch. 48 ; 76 L. i. o91 ; 
,45 W. E. 595. 

Inducing Person not to Enter into Contract.] 

—It is not actionable maliciously to induce a per- 
son not to enter into a contract 
f67 L. E, Q. B. 119 ; [1898] A. C. 1 ; Ti L. T. H 7 , 
46 W. R. 268-H. l:(E.) p V., Huttly r. Sut^ 
mons, 67 L. J., Q. B. 213 ; [18i»8J 1 Q. B. 181. 

-Action for mali- 
an election 


. * Eejeoting Elector’s ^ Votes.]— Actio 
ciouslv I’electiiig the plaintiff s vote at 


of vestrymen and auditors under 19 \ iCt. 

c. 120. ‘'Plea, that the plaintiff was ratea to ti 
church rate more than six months _ beio re me 
election, and at the time of the election toe rate 
was due and unpaid. Replication, that toe rate 
was void in this, that it was made for^ «Ietra} iiig 
expenses for which a rate couhi not oe maoe. 
Eejoinder, that the rate was good on the ot 
it, and had never been quashed liea.. timt r ae 
plaintiff having no means or fpiestiomng the 
rate, the rejoinder was not good, bur toat ^liie 
reijlication was good, as it shewed that the late 
was not due, therefore that the piUintili 
entitled to vote ; and that the action lay, maoce 
being admitted on the.se pleading.s. v 

Cluid, 6 EL & BL 289 ; 2, I L. J., Q. 1>. .'bb : 2 
Jur. (N.S.) 928 ; 4 W. R. 513, 

In an action against a retiiriiiiig officer tor 
refusing a vote, the malice of the defemlant is aii 
essential ingrrediont to support theactirm. la~ei' 

V. CkUd^ 7 El. & Bl. 377 ; 26 X.. ,f.. Q. B. 1.>1 ; 

3 Jur. (N.S.) 409 ; 5 W. E, 287 — Ex. Oh. 

Vexatious Ejectment.]— An action on the case 
to recover damages against the lessor of the 
plaintiff, in a vexatious ejectment, is nut main- 
tainable. Burton v. Jlonnor, I Bos. P. 20, >. 

Annoyance by Musical and other Sounds.]-— 
Where a tenant of a house makes musical and 
other sounds for the purpose of vexing and 
annoying his next *loor neighbour, tins is in 
point of law done maliciously, and is an um'cu- 
sonable user of the house that may be restniuied 
by injunction. Ohrid I e v. Daeeg, 6i L. J., 
Ch. 439 ; [1893] 1 Ch.316 ; 3 E. 210. 

i Prosecuting Civil Action.] — If A... in the name 
of B., prosecutes an action against C. maliciously, 
and without reasonable and probable cause. O. 
has no action against A. unless lie has thereby 
sustained legal damage. Cottcrell x. Jones, 11 
0. B. 713 ; 21 L. J., C. P. 2 : 16 Eir 8j>. 

If C. has thereby sustained legal damage, an 

action lies. Ib. ^ x. . p,,,. 

Semble, no action will lie against a party toi 
inciting a third person to bring a civil action 
against a plaintiff without reasonable or probable 

cause. Bkaz or Flnan v. Xwholh, 2 t. 1>. nUl ; 

15 L. J., C. P, 125 ; 10 .liir. 50. 

Party interested in Suit,] — An action 

cannot be maintained against a third 
tire gromid that he was a mover ot and had an 
mterest in asuit, in the absence of malice- and 
want of probable cause. Ba ni Loom a r Coo n(hw v. 
Chiinder Canto Moolierjee, 2 App. Cas. Ibo— 

B...a ;.■■■ 

Defending without Authority .]— A declarat ion 
stated that the defendant was an attorney, that 
a writ of summons had been issued against tnt 
plaintiff at the suit of A., but no further pro- 
ceedings had been had, nor would ^^^'5 ^ 

have defended the same, nor 
been retained by the plaintiff to def«^ 1% 
action, or take any step 

thereto, yet the defendant wrongfully, and v itn- 
out the consent of the plaintiff, en tered an api »ear- 
ance for the plaintiff in the action, 'Ymorf 
the same, and such proceedings were had tna e- 
upon that, A. recovered judgment against the 
niaintiff for 88L 9^.. and thereupon execution 
issued against him, and he wafe^f Grced.^^. to 

sum recovered, andyZ. ^ 

exeoutiaa:r-aeld,^ bad, in arrest of judgment. 



clefeiulant falsely, fraiuMeiitly, maliciously and 
wrongfully, and without any reasonable or pro- 
bable cause, represented to the solicitor-general 
that he had an interest in opposing a grant ot 
letters r>atent to the plaintiff, and gave notice 
that he had applied for a patent, and obtained 
iirovisional protection for a certain inveiition, 
and that in consequence of the alteration in the 
title of the plaintiff’s patent, he had reasoii to 
apprehend that such alteration in the title might 
admit of his invention being embraced in the 
plaintiff’s patent, whereby the solicitor-general 
refused to allow the plaintiff’s application for 
letters patent to proceed, and he was put to 
expense in opposing a grant of letters patent to 
the defendant Held, that the special damage 
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Eendering in Discharge _ of Bail.]— In an 
action for inaliciousl}' and without the authoiity 
of the bail causing the defendant to be rendere<.L 
in discharge of his bail, it is necessary to prove- 
express malice as well as want of^authOTity. 
'PovteT V. o Bing. (N.c.) 71 o ; 8 bcutt, 

25 ; 8 L. J., 0. P, 3-19 ; 3 Jur. 507. 

C WHVr MUST BE PROVED IN SUCH 
ACTIOXS. 

1. Proceedings before a Judicial Officer. 

Defamation and Malicious Prosecution. 1 — A 
claim alleged that the defendant wrote and sent 
to the police letters charging the plauitiit witn a. 
murder, and required his arrest, and that a supci:- 
intendent, in consequence, endeavoured to arrest 
the plaintiff on several occasions, but was an able 
to meet with him ; that the defendant had no- 
reasonable or probable cause for making the 
charo*e, that the same was false, and maile mah- 
ciouslv and with intent to injure the plamtiit,. 
whose" credit and reputation were thereby mpired. 
On demurrer Held, that the claim was bad ; 
because, if it was for libel or slander, the deta- 
matovy words wove not set out ; if for malicious, 
prosecution, none had been instituted before a 
judicial officer. Tlarrh v. Wavre, H J v 0-1 * 
310 ; I C.P. D. 125 ; JO L, T. 429 ; 27 W. R. 4bH 


2. Termination of Peoceedings 

FAVOURABLY TO PLAINTIFF. 

Plaintiff must Show that he Succeeded.]— A 
plaintiff, to recover in an action for the malicious 
issue of process, must have had judgment in hm 
favour in that process. Taylor v. Fom^ 2.) L. 1. 
392 : 22 W.R. 47. 

A declaration for maliciously setting in motiori 
a court of competent jurisdiction is not bad, 
l)ecaiise it does not aver that the proceedings’ 
terminated in favour of the plaintiff. Fedwa^ : 

V. McAndrew, L. R. 9 Q. B. 74 ; 29 L. T. 421 ; 22 

W. R. 60. ■ . . ■ 

Therefore a declaration for maliciously and 

without reasonable or probable cause procuring' 
the arrest and detention of a vessel in a county 
court suit for necessaries, ‘■until the proceedings’ 
in the court in the matter of the arrest and deteii- 
tion were determined and the ship released, 
is good, without an express a'verment that ; the . 
proceedings were determined in favour of the 
plaintiff!. IT. , , 

All action for malicious prosecution cannot 
be maintained till the prosecution is terminated,, 
which must appear upon the declaration. Fhlirr 
V. 1 Dougl. 215. ^ ^ 

A declaration in an action for a maliciouS’ 
prosecution for felony must state that the pro- 
secution is at an end ; and alleging that tiie- 
plaintiff was discharged from Ms imprisonment 
is not sufficient. Moryati v. Ilvglws, 2 Term 

Eep. 225. ■, -u 4,1 

If it alleges that he was discharged by the 
grand jury not ffnding the bill, it will show a 
legal end to the prosecution. Ih. 

It is necessary to state in a declaration every 
allegation proper to s'lipport the actioii ; namel) ^ 
that the defendant falsely, maliciously, and 
without any reasonable or probable cause, caused 
the plaintiff to be indicted, and to state the tiiaii 
and acquittal, Carnum v. TTuma-n, 1 Bro. P. C., 
JOL;] 
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Proceedings Abroad.]— The pririciide that 

ill rm jieiion iV>r maliciously and without reason- 
aide and ]U'ol)abIe cause setting the law o£ this 
aounlry in niotion to the daruagm uf tiic plaiiitilf. 
It is essential to sliow that the proccedingalleged 
to be instituted maliciously, and without reason- 
able and probable cause, has terminated in favour 
of the plaintiff, if from its nature it is capable 
of such a termination, applies where an action 
is brought for falsely and fraudiilenth" causing 
a ])roeeeding to be taken in a foreign" court to 
the damage of the plaintitr. fU.st riquev. 

3 El. .k Eh 709 ; 30 L. J., Q. B. 1 03 : 7 Jur. 

1028 ; 1 L. T. 52. 

Sx Parte.] — The rule, that in an notion 

for M malicious prosecution the jiiaintitf is bound 
to shew a termination of the ])roecedings in his 
fa-^'our, docs not apply whei-e the pi'oceedings, in 
respect of which the action is brought, are ex 
parte, aaid must of necessity terminate iiiifavour- 
abiy to the jdaintitf; as where the <lefcndant 
maliciously cxliibits articles oi' flcmands sureties 
of the peace against the plaintiff, in which cases 
the latter lias no oiiportunity of controverting 
the oatli of the defeiifhant. Steicart v. (rromed, 
7 0. B. (X.S.) 191 : 29 L. J., 0. ?. 170; G Jur. 
(K.S.) 776. 

Nature of Termination of Proceedings.] — An 
action lies for a malicious prosecution, though 
the [ilaintiff is acquitted on a defect in the indict- 
ment. ]17c7.’.,v V. JE'entliuni. 4 Term Hep, 247 ; 

2 E. B. 874. 

Ho, for the malicious prosecution of a bad 
indictment for perjury. Plpjjet v. Ilem-u., 1 
D. &: E. 2GG ; 5 B. k Aid. G34. 

If a party is indicted for a felony, though he 
is acquitted without calling witnesses, he cannot 
maintain an action for a malicious prosecution, 
if his acquittal was the result of deliberation, 
and the evidence was suthcieiit to cause the jury 
to pause. Smith v. Macdomdd ^ 3 Esp. 7. 

An action for a malicious arrest cannot he 
maintained where the former cause was termi- 
nated by a stet processus, by the consent of the 
parties. Wllldnmii v. Howel, k 495. 

An action may be brought to recover damages 
for a malicious arrest, where the suit is terminated 
by a rule of court, and that rule is evidence of the 
termination of tlie suit. Brook v. Carpenter^ 3 
Bing. 297 ; 11 Moore, 59 ; 4 L. J. (o.s.) C, P. 70. 

The acceptance of the debt and costs, in satis- 
faction of the action, under a judge’s order or 
rule of reference, is a SLitffcient determination 
of the suit. Comke v. Cap ran, 1 M. k Bob. 398. 

An averment that the suit is wholly ended and 
determined, is evidenced by proof of the rule to 
discontinue upon payment of costs, and that the 
costs wore taxed and paid, Brhtow\' , Ileywood^ 

1 Btark. 48 ; 4 Camp. 213. 

In an action for a malicious arrest, the plaintiff 
proved the averment in, the declaration that the 
defendant’s action had been discontinued by 
jiroduction of a rule to discontinue on payment 
of costs, and subsequent payment of them by the ' 
defendant : — Held, sufficient. WaililM v. Lee, 
5 M. &: W. 270 ; 7 D. P. C. 498 ; 8 L. J.. Ex, 2GG ; ' 

3 Jur. 484. See also Bierce v. Street, 3 B. k Ad. 
397 : 1 L. J., K. B. 147 ; and Korrldiy . Bhekards. 
5 X. & M. 2G9 ; 1 H. & W. 437 : 3 A, & E. 733 ; 

4 L. J., K. B. 254. 

Wlifen Proceedings not ^^naslied*] — An action; 
for a malicious prosecution will not lie if the 
proceeding compJaiiied of terminated in the 


conviction of the plaintiff, w'hicli has not been 
cpiaslied; and it makes nu difference rhat riiere 
is no appeal from such conviction. Jhj.sehe v. 
Matthews, 3G L. J., M. 0. 93 ; L. B. 2 C. P. G84 : 
IG L. T. 417; 15 W. B. 839. 

Quaere, whether an action is mainnunablc 
against a justice of the peace fru' will'uliy and 
maliciously, and without reasonable and probable 
ca,use, convictiiig a person in a penalty in n 
matter in which the justice has jurisdiction, and 
which penalty is paid, but tlie conviction has 
been subse.'jiiciitlv quashed. Celen v. /{ali, 2 
H. A N. 379 ; 27 L. j., M 0. 78 : .5 W. B. 757. 

A ]»erson convicted of a trespass under the 
j Game Act. 1 A 2 4Vi]l, 4. c. 32, underwent the 
j sentence of im[>risonmenr under tliat convicti<»n. 
and did not appeal against it ; — Held, that that 
conviction was an answer to an action against 
the infoimer for a malici<.)us |>ro.secut ion. Mtilor 

V. Badfleln/, 2 0. A M. 375 ; 4 I’vr. 9G2 : G Car. A 
B. 374 ; 3 L J., Ex. 217. 

A tleclaration stated that x\. issued against B. 
a WTLt of summons, specially iutlorsod, for 2s/. ; 
that B. paid xA lOZ. on account; that A, after- 
wards, maliciously, and without reasonable or 
[)robablc cause, signetl judgment for tlefanlt of 
a})pearaiice for 28/-., and arrested B. under a 
ca. sa. for that amount, amL compelleil him, in 
order to obtain his discharge, to i'»ay 30/. : — 
Held, that the action was not maintainable, 
inasmuch as the judgment operatetl as an estop- 
pel, and precluded tiie plaintiff from averring 
that the sum of 28/. was not due. Ifaifer v. 
Allea, 4 H. A C. G34 ; 3G L. J,, Ex. 17 : L. B. 2 

Ex. 15 ; 12 Jur, (K, s.) 930 : 15 L. T. 225 15 

W. E. 281. 

The proper course would have been to ap]ffy to 
tlie court or a judge to reduce the judgment to 
the amount actuall}^ due. Ih, 

3. Malice, and Absence of Beasonable 
xiND Probable Cause. 

Malice.] — ^xVn act which Ls lawful in itself does 
not become unlawful because it is done with 
malicious intent. Bradford Corpomdlon v. 
Plehles. G4 L. J., Gh. 759; [1895] xA C. 587; 

11 B. 28G: 73 L. T. 353: 44 W, B. 190; GO 

J. l\ 3— H. L. (E.) H. P. (per Lord Watson), in 
Allen. V. FUhhI, i>7 L. J., Q. B. 119; f 18981 

A. C. 1 ; 77 L. T. 717 ; 40 W. B. 2.58. ' " 

Malice must be proved in an action for a 

malicious arrest. George v. Badford. 3 Car, A 
4G4. 

xln action will not lie against a party suing 
out a writ if he neglects to countermand it after 
payment of the debt, at least, niiless inalice is 
averred. Sekeihel v. Fairhaiti, 1 Bos, A ik 388, 

And if the costs are paid as well as the debt. 
Page v. Wlph, 3 Bast, 314 ; 7 B. B. 470. 

in an action for a malicious arrest, the jury 
may imply malice from the absence of reasonable 
or probable cause. But this is an inference not 
of law but of fact, which the jury is not bound to 
draw. Mitchell v. Jeukuu, 2 N. A M. 301 ; 5 

B. A Ad. 588 ; 3 L. J., IC, B ' 35. 

Presenting to the jury the absence of such 
cause as conclusive evidence of legal malice is 
a misdirection, Ih, 

111 an action against an attorney for a malicious 
arrest, the jury must be satisfied of the absence 
of any Just demand on the part of his client, fuid 
also, that the attorney knew that there was not 
any such demand'; and, applying the law for 
some purpose -ol' Ms own, or, for some other ill 





purpose, wliicli the law calls malicious, coitiniitted 
the injury complained of by the plaintiff. In 
such a cak it is not necessary to prove malice in 
the ordinary sense of the word ; any improper 
or sinister motiye will be sufficient. Stoldey v. 
Ilarmdfje^ 8 Car. &P.11. .• 

A. hOvVing by his laches lost all right of action 
on a note indorsed by B., arrested B., and after- 
wards discontinued the action ; these circum- 
stances do not of themselves so exclude all pro- 
bable cause as to afford a presumption of malice. 
Briatow v. lleijicood, 1 Stark. 48 ; 4 Gamp. 21 B. 

The first action being non-prossed, is not ot 
itself evidence of malice. SUiclair v. Eldred^ 

4 Taunt. 7. . 4- 

Aii action lies for maliciously and without 
reasonable or probable cause arresting the plain- 
tiff, and detaining him until discharged by a 
iudge’s order, pending a former suit by the deten- 
da-nt for the same cause of action, in which the 


Where Privilege.]— Ko action lies against 
arresting a person 
5, although alleged 


a sheriff or his officer ^ for i 
attending court as a witness, . -i i 

that the defendant knew that he was privilegetL 
and arrested him maliciously. Maynay v. Jhirt, 
D. & M. 652 ; 5 Q. B. B81 ; 12 L. J., Q. h. 22.9— 

Ex. Ch. ■ .. , , 

In an action against a party for causing th^ 
arrest of a person privileged from arrest (O-g- 
witness attending on his subpoena, or a practising 
attoriiev), thereby putting him to the expense o1 
tiiuling‘bail and procuring his discharge by ordei 
of a judge, the plaintiff must show that hi; 
imprisonment at the particular time in questioi 
took place by some act of the defendant, au( 
that he knew or recoguised the circumstance; 
accompanying it, and also knew that the paitj 
arrested was privileged at that time. ^ 

White, 4 Tyr. 786 ; 1 C. M. k B. 223 ; 3 L. J. 


declaring. Hey wood v. Coiling e, y A. , 

1 P. & P. 202 ; 1 W. W. & H. 702 ; 8 L. J., Q. B, Intention.] — Prosecuting 

6 • *2 Jur. 1038. other motive than that of br 

Tp such action it is no defence that the second to justice is a malicious prc 

suit is still pending. Ih. for instance, where a prosi 

E having obtained a judgment against F. and against a person with a viev 
T lie bv H,, his attorney, sued out concurrent from the commission of soi 
writs of ca, sa. into London and Surrey. F. was _^Per Alderson and Mar 
taken on the former writ, and on giving to H. a Midland Co 2 Lnties Ity., 2 C 
promissory note jointly with B., as his surety, 352 ; 23 L. J., Ex. 328 ; 18 
was discharged. No notice of this was given to To show that the prosecu 
the sheriff ' of Surrey, and he took T. on the is not enough to make hin 
other writ of ca. sa. In an action against H. for for malicious prosecution ; 
maliciously omitting to give notice to the sheriff he was maliciously so, tha 
of Surrey, that the judgment had been satisfied improperly in the wrong, 
by the arrangement with F. : — Held, that, to feeling, or any bad motive 
support this irction, the jury must be satisfied from a sincere, honest desi 
that there was malice ; but that to constitute force. Barlhig^ v. Ooo 2 ?er, . 
malice, it was not necessary that H. should have An action lies ^ for ma. 
acted from any spite or ill- will, or the like ; but person to break his contra 
that if he acted as he did from any indirect if the persuasion is used 
motive, such as to get the debt for his client injuring the plaintiff, or of 

from T., or get more costs for himself, that would Taut at the expense of t 

be maiice for this purpose. TeUutt v. Holt, becomes malicious. Bower 
1 Gar. & K. 280, , 333) followed. Teinyerton 

The mere fact of H. not giving notice to the q. B. 412 ; [1893] 1 Q. B. 7] 
sheriff of Surrey, that the judgment had been 73 ; .fi W. B. 565 ; 57 J. P 
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knew, would assert their belief that the plaintiff 
was. a'uilty. ll/frri'fOib v. Xdtlotu'il Provhicial 
JJanh 4i) J. r. HhO. 

The dcfeiuhuit having beeiirobbe<l in a crowd, 
gave a description of the offender, of whom he 
caught a glimpse, to a police constable, by whom 
the plaintiif, upon the strength of that descrijffiou. 
was apprehended on suspicitui. The defendant 
met the constable while taking the plaintiff 
before the magistrate, and said, “ This is the man,” 
and accompanied them to the magistrate. The 
plaintiff was twice remanded, being let out on 
bail, and having surrendered and the defendant 
not appearing, the jilaintiff was discharged. The 
defendant was afterwards informed that the 
plaintiff was not the tliief, ]:>nt subsequently he 
took out a fresh warrant against the plaintiff : — 
Held, in an action foi' false imprisonment and 
malicious })rosecutioii, that the defeudaut was 
not ]*cs])onsib]e for the remands, hut that the 
failure to ap^iear before the magistrate at the 
hearing, coupled with the })rocuring of a fresli 
warrant, was evidence of Avant of itrobable cause 
and also of malice to support the count for 
malicious prosecution. Shnpfehottvin y.Alldau, 

5 W.R. 31.5. 

Against whom.] — There is a material 1 

distinction, as to tlie liability for a malicious ' 
prosecution, between the institution of the prose- 
cution and its continuance after it has been ' 
already instituted without authoiity by an agent. | 
And the absence of reasonable and probable ' 
cause, which mi.ght be evidence of malice in the | 
one case, will not be so in the other. Wedon v. 
JBemnan, 27 L. J., Ex. 57. 

Where the party put in possession under a bill 
of sale issued a summons against the assignor 
for feloniously stealing some of the chattels i 
assigned, and t he assignees attended the hearing, i 
an<rallowed the case to be opened on their behalf , 
as prosecutors : — Held, th,at the absence of reason- ' 
able and probable cause would not be evidence of 
malice as against them. Ih. 

Onus of Proof.] — In an action for malicious ' 
prosecution the burden of proof as to all the 
issues arising therein lies upon the plaintiff. : 
Ahrntli v. Xortli Eastern Ihj., 55 L. J., Q. B. ' 
457 ; 11 App. Cas. 247 ; 55 L. T. (13 ; 50 J. P. i 
()59~-H. L. (E.) 

It lies on the plaintiff to give evidence of 
malice in the defendant, either express, or to be 
collected from circumstances, showing plainly the 
want of probable cause ; and the malice is not to 
be imj)lied from the mere proof of the plaintiff’s 
actpiittal for want of the prosecutor s appearing 
when called. Purcell v. Macnamara, 9 East, 
361 ; 1 Camp. 199 : 9 K. R. 578. 

Difference between Malicious Prosecution and 
False Imprisonment.] — In ffilse imprisonment, 
the onus lies on the defendant to plead and prove 
affirmatively the existence of reasonable cause 
as Ills justification, whereas in an action for 
malicioiis prosecution the plaintiff must allege 
and prove affirmatively its non-existence. IBcks 
Y. Faulkner, 51 L. J., Q. B. 268 ; 8 Q. B. D. 167 ; 
30 \X, E. 545. Affirmed, 46 L. T. 127 ; 46 J. P. 
420—0. A. 

Proof generally,] — Where the bill has not 
been found, an action cannot be supported with- 
out evidence of express malice, as well as the 
want of probable cause. Eyne v. 2Iooo'e, 1 Mar- 
shall, 12 ; 5 Taunt. 187. 


Malice and the want of probable caii.-e ’misr 
both concur. Farmer v. Btniing. 4 Burr. 1971. 

B-easonable and Probable Cause.] — An actioii 
for a malicious prosecution cannot beinaintainc;!, 
though the accusation turns out to be iiufoinidvd, 
if the prosecutor can show ])robable cjiusefr.r thu 
prosecution. Arhucklew TayJar/l> Dovr. 160. 

Although want of reasonable and prnbable 
cause cannot be inferred from }>roc)f of malice, 
yet where a person acting upon tijc inf(U’mrtticii 
of another makes a highly imijro];able charge 
before a magistrate, the juiy may infer from the 
proof of malice that he <lid not believe the >tare- 
ment to he true. Wright (rrcmavotl, I W. IL 
393. 

Definition of.] — Reasonable and probable 

cause is an honest belief in the guilt of the 
accused basetl u])on a full conviction, foiunletl 
u[)on reasonable grounds, of the exisfence uf a 
state of circumstances which, assuming them to 
be true, would reasonably lead any oi-tlinai-ily 
prudent and cautious man, placed in rhe pinition 
of tlic accuser, to the conclusion that the person 
chargetl was }>robal)ly guilty of .the ernue ins- 
I pitted. There must be (1) an honest belief of the 
I accuser in the guilt of the accused ; (X) such 
belief must be based on an honest conviction of 
the existence of the circninstances whiclt led the 
accuser to that conclusion ; (3) siicli secondly- 
mentioned belief must be basetl iipuu reasonable 
j grounds ; (4) the circumstances so )>clieved and 
relied on by the accuser must 1)0 such as aniuuut 
I to reasonable ground for belief in the guilt of the 
' accused. Ilirks v, Faulkner. 4h* L. T. 127 : 46 
i J. P. 420— C. A. Amriniinr, 51 L. J,. Q. B, 268 ; 

I 8 Q. B. D. 167 : 30 W. R. 5X>. 

Question for Decision of Judge.] — Where the 
judge to enable himself to ileteiauine the is>ue of 
reasonable and probable cause leaves subsidiary 
cpiestions of fact to the jury, the onus of proving 
the existence of such facts as tend to estalffisk 
the want of reasonable and probiible cause, rests 
upon the })laintiff. The plaintiff, a surgeon, had 
attcn(Ie<l M. for injuries alleged to have been sus- 
tained in a collision upon the defendant’s railway. 
M. brought an action against tiie defemlants, 
which was comynuiniscd by the <lefendants. 
paying large sums for costs and damages. Sub- 
se(iuently the directors of the defendant company 
caused certain investigations to be made which 
went to sho\v that M.’s alleged injuries were not 
causetl by the accident, but were irandulentlj' 
produced by the plaintiff with the consent of M. 
with the intention of defrauding the defendants. 
Counsel advised, on these statements l^eing laid 
before him, that there was good ground for prose- 
cuting the plaintiff and M. for conspiracy. The 
plaintiff was .accorilingly prosecuted and ac- 
quitted. In an action for malicious prosecution, 
the judge directed the jury to find whether the 
defendants hail taken reasonable care to inform 
themselves of the true state of the case, and 
wffiethcT they honestly believed the case which 
they laid before the magistrates : the jury having 
answered these questions in the affirmative, the 
judge entered judgment for the defendants : — 
Held, that the direction to the jury was correct, 
that upon the facts and findings of the jury, the 
defendants had reasonable and probable i^ause for 
prosecuting the phiintiff, and that judgment ha<l 
been rightly entered for the defendants. Ahraf h 
Y. Worth-Eastern 65 L. J., Q. B, 457 5 ^ 11 
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of the o'oocls obtained from, his ^icntfi throiigh 
V. the defeiulaiits’ represenratioii, and stating tha ■ 
t to the circumstances made it iiiciimbent oii his 
a clients to bring the matter imder the notice pf 
Vo\r the public, if the defendants did not iminediatch 

and tions to adopt proceedings, if the matter ' 

un' arranged in the course of the morrow ; and that, 
linst as those measures would be of serious consequence 
the to the defendants, he hoped they ^^mulcl prevent 
heir them by attention to liis letter. Ihe detendai ^ 
cted were then summoned before a magistialc t. 

not answer a ebarge of obtaining ™ 

ittorney served the fsuuimons, 
and the complaint 
afterwards 
threatening 
, s. 8, and he 
this ’ action, ^ the 
„.:tion to the jury, 
able and probable 

t Held, that 

and that the evideiiGe 

itioii of fact for^ the jury, 
bona fide believed that 
abic 'cause for indicting ; but a 
■ Ige, whether the 
MapJiford 


App. Gas. 247 ; 55 L. T, 63 ; 50 J. P 
H Ij (^E "I 

At the hearing of a plaint in a county ' 
recover rent, the tenant’s son was caiJ 
witness, and swore that he had gi%’eii up 


^nlaintifi: had not and attended for his client . 

^ inTii- w^s entitled was dismissed. The detendanth 
«rplam. indicted the -ttom^pyo,^sendmg a 
.edefendant, owing "7 

rhwomfSbiid decfded that there was reasona„.. 

M hi b^nstified cause for preferring the mdiotment 
It maliciously and the decision was correct, 
de cause prosecuted did not mise a qrrei 
It would be entitled whether the doteudanis 
^ the direction was they had 

T T 197* 46 J P. pure question ot law loi me luuj 

i 0 B ^68 ; 8 defendants had such reasonable cause. 

• ’ V. Dad, 2 B. & Ad. 179 ; 9 L. J. (O.S.) K. B. 1%. 

jury must find the .. inference from Facts.]— In an 

of reasonable amj ^ ^ malicious prosecution, though in it 

:hat the qndge mns c . ^ reasonable or probable cause 

ictsfound cto comti- the qi estio ^ but upon 

cause. Mtohe ^„,^erous and oom#cated and 

’71 39 L J upon numerous and complicated iimeienceb^ 
t’ 269 •' 19 drawn tberefiom, it is the duty ot the ^udge to 
inform the jury, if they find the tacts o ^ 
the ques- proved, and the inferences to be warranted _by 
’ S one of such facts, that the same do or do not aioomt to 
irtheiury. reasonable or probable, cause, so as 
L H EX. leave the question of fact to 3 ury, and 

E. abstract question of law to the 

• 19 V. '\rillia7nf;.l G. & D. 504 ; 2 Q. B. lb.) ; 10 L. J., 

’ ' Ex. 545— Ex. Ch. ^ ^ ^ 

mmp Though the ciuestion of reasonable and probabit 
ition cause is to be determined on facts, the existence 
Jjnm of which, in cases of doubt, can only be properly 
£?, 14 decided by the jury, yet it is necessary toi 
the iudge, where there is a variety of tacts, to 
the leave each fact specifically to the jury, but to 
le or decide, on a general view of the circumstanc^, 
ere or whether there is or is not reasonable and probablt 
each cause for the proseentioju Rowlanmy^ baime^-, 
&"e. 11 Q. B. 39 ; 17 L. J., Q. B. 65. ^ i 

The facts material to the question of probable 
may cause must be found by tlie jury, and the ^udge 
bable is then to decide, as a point of law, whether the 
jury facts so found establish probable cause or want 
5 of it. Turner v. Amhler, 10 Q. I>. io2 ; lb L. J., 
Q B. 158 ; 6 Jur. 346. S. V., Chapman y lleslop 
rin error-), 2 C. L. E. 139 ; 23 L. J., Q. B. 4.9 ; 
IS Jur. 348 ; 2 W. E. 74— Ex. Gh. 

Among these facts are the defendant s know- 
ledge of the alleged ground of accusation at the 
t^the^Wh tirne when he prosecuted, and Ins bcliet at the 
who had time that the conduct forming such ground ( f 
naa amomited charged. 

.. Ambler, 

If the defendant did not so believe, the want 
_ ' ^ - cause is esta Wished, 

though the imputed offence appear piiina facie 
to have been committed by the plaintiti, and t.hc: 
fact to have been known to the defendant bciore 
the charge was made. Ib, 


facts on which the question 
i.irobable cause <lepends, but 4 
then determine whether the la 
tuto reasonable and probable' 
rule can be laid down for t 
iudero's iudginent. Lister y. 

Ex.'^T77; L. E. 4 H. L. 521 

W. E. 9. . , . : 

In an action for false impr. 
tion of reasonable and proba 
law for the judge to decide, a 
Halles V. Marhs, 7 H. & H 
■389 ; 7 Jur. (N.S.) 851 : 4 L 
808. 8). P.. Baxendi 

L. J.,0.P.'149. 

The existence of reasonabJ 
is to bo decided by the judge 
for him and not for the jury. 

30 L. J., Ex. 75. S. P., WaU 
L. J., Ex. 41 ; 8 Jur. 964. 

In an action for a malicious prosecution, 
question, wliethcr there is or is not reasonaW 
probable cause, may be entirely for the ]ude 
for the jury, according to the evidence in < 
particular case. 

483; 3 P. & I). 231 ; 9 L. J., Q. B. 106. 

If the facts are undisputed, the iudge 
■decide the question of reasonable and prof 
cause without taking , the finding of the 

upon them. WilUrmm v. Booto, 5 TV . E. 22. 

Where no Question for Jury.] — In an „ oVn 

action By an attoi-ney for maliciously, and with- 1 18 318 

out probable cause, indicting him tor sondiUt, a 
threatening letter, it appeared tas clieute 

haidSg inquired of the defendmm^ 

o&hd aem,’'7he° defendants af 

rwlih that they would not be responsible for v. . 

! thhprice gooife of ^asmiakfe and p: 

ruimed out to be false, and the 'attOTn^, by 

' Sreotioiofhisclients^'wrotealettertotheaefen. 

■'j-' '-',; V dantg, aenianding payment of them for the price ! , ^ ~ 

’ iG .. 'dh 'r. c G.'.„ r ...:h - ^ 
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1 lv‘ of huUc*f DiiHt oc 1 a tl]»* 

ornl if it bo not provod, tl-o <itdV<;t i'i 
not supplied (for the pu,rpo,-e t.-f she\rin,i 4 ’ proha))bo 
cause') Ipv cvio'eucc tliat tlie defendiOtil tnnde use 
of tile <‘hur.L:’e as a isternis of (.rhn5?niii,u- an unfair 
adYaiita,Lrt* over the })iaintifr. Jh, 

rpnHi tiie trial rd* an aerioii bar nudieionsiy 
ir.dictiny the plaintiil. be jjrovcd aea'^'.j, wlnoli io 
the opinion of rlie jiuiee sliewedi tint lleov was 
no reax'inable or prol^able oan-o b>r ]srcfi‘rri:in' 
Mie indiennenr. The dad'endtuit t.inai oalK-ds a 
witiio.-'S to prove an adaiitional fact, and fiiat 
beii!,U’ proved, the judpnwas of npiido!! tinr there 
vva-' : — Held, that theta; ladny no com radiet ory 
t('stimoay as t o that fa<d. and there beiny notlihio' 
in rlio diMueutiour (Vf tlie wit ttess wlioprovrd it to 
impeacli bis credit, tliedjudye was not bound to 
letive to The jury to iind tlie fac't, but tliat in* 
niiyiit act upon it tis a fact proved, and iion>uir 
the plaintitf. Durii^ v. IlttnUj. d IS. (\ ; 

h il. :m ; d h. J. iO.S.) K. Ih i'l ; do id fL 
3d«::i. ■ 

The defendant had indicted the |)]aintill‘ for 
maliciously (obstructing the- air- way csf a mine, 
but Tvhich it appeaiad the plaintid: did borna tide 
under a claim of right. Jn an actioii by the 
plaintiff for a malicious prosecution : — Held, that 
it ought to liavc been left to the jury to s;iy, 
whether the defendant knew that tin? obstruetioii 
liad been done iriider a claim of right; for rdiat, 
if 80 , there was no cause for the indict- 

ment. Jame-ii v. Phel-jj.9. H P. &■ D. 2H1 : 11 
A. & E. 483 ; 0 L. J., Q. B. lOB. 

Where the (jucstion of malice was never in 
terms left to the jury, the court matle a rule 
absolute for a new trial. Payiw v. AV/vnus*, 
9 ^Y. K. BOB. Hoc S. C, at nisi prius. 2 V.k F. HB7. 

Action foi’ maliciously, and without })robable 
cause, indicting the plaintifi! for ]>erjury : aver- 
incaxt, that he was tried and acquitted, and judg- 
ment given that he should depart without 
day, as by the record ap])oared. The evidence on 
wdiich ])eriury was assigned was given against 
the defendant in an action in wliicli he was 
the defendant, and in which -the evidence for 
him (lontradicted that of the then plaintiff. The 
defendant, on being told of the now plaintiffs 
evidence, said he would indict him for perjury. 
The defendant’s informant said, he thought there 
was no ground for such indictment, but tlie 
defeiidaut rcjilied tliat he should move for a new 
trial (in the then action), and the indictment 
would stop the inouth.s of the now plaintiff and 
the o]}posite part}’ for a time : — Hehl, iirst, that 
the jury were pi'operly asked whether the defen- 
dant believed there was reasonable aiul probable 
cause for tlie pnTsoeution, and they having found 
that he did not, that the judge was rigiit in 
ruling that thc;re wfis no such cause. ILuldr'n^h 
Y,Ifedop, 12 Q. B. 2f>7 ; 17 L. .L, Q. B. 313 ; 12 
Jiir. 6(J0. 

The jury was rightly tr>ld that, if uj-ioii t.he aliove 
evidence they believe<l that the defendant acted 
from an improper motive, they might infer malice. 
11 ). 

In an action ''against a defendant for taking 
the piaiiiTiff to a. poiiee-ofhee, and causing him 
to be imprisoned without reasonable or probable 
cause, on the charge that he uttered menaces 
against the defendant’s life : — Held, that ii was 
not for the judge alone to <letermiiiewherher the 
menaces justitied the charge, Imt that ii should 
have been left- to the jury to determine whether 
the t'lefendant believed the menaces, before the 
judge deci<led whether or not there was reason- 

;• - Toii, IX* 


, — Whut Mih^t he Pranfih 

able and ]>rt»]j.ab|(> cause for f he chary*. I ^ ;c//Vyu 
V. 3 M. k. bcctp S47 ; lo 'Binuo 3i)l ; B 

, Car, A P, 70 : 3 L. J., C. lb bi. 

I In an acti«ui fm* nialii;ioiisly and withoiit; 
i reasonntde or prolmbh; caii^e(‘au<ing the piainrit? 

I to bo arrc'^tcd on a cnpi,as,tUeo''di‘r fur hich h;ul 
i been obfained upon nnallidavit not fairly duscifo-. 

I iiig tlxc nature of tlie cs-tiitract- for the alleycil 
! bivach of: which Hic <!< fondant wa-^ ''tiing, tho 
i judge iiiviny stated that, in hi< opinion, the- 
’phiiiiUtf iKid f-tilod tcUi.'ikcouf a warn of rs-a-nn-. 
j a!)le‘ and probable Ciuse. told iloi jury that, to> 

' eiititle 5 Ik; piaintitf ti* a vc!*di.*t , tluw’ !im--r be 
'^a.tf-'ilod ilia; tiierc wa> a tmai want tif ivasou- 
able and prUicsible cause, and tluir tree oO'fendaiiT 
ha i acted witli rn:d ice ; 1, a mi-^dirccLinn. 
frihhoH. V. Alli'S-Hfl. 3 U. B. 181. 

Idle (jimstiuu of probable cause is a mixed 
pro]>nsition of law liiid fact ; whether (lie cinaiiii- 
^tai!c('- alleged arc tria; or ftof. i> a questitjn of 
fact for the jiiry ; whetii(-r they amotiiir to 
probable catisc. i> ti opotioti of ];iw. JoImPiOie 
V. Shittm. I Term Bop. bib : 1 Hro. P. P. 73 

I II, ii. 2t>i). And sec Caudeil v. lAUithn, 1 Term 
Bep, bid), tn 

If A. strikes lb, a.nd B. returns the hhuv, 
which A. indicts lb for an assault, the bare fact 
of A. havinir s'ruck th? nest blow is not sniHclcnt 
to supp«)rt an action for a malicious prosecution.. 
FUh V. S'oft, Peake, IHb. 

How Question tohs left by Judge to the Jury. J 
— Where A. arrestcil B. upon the mlvice of liise 
special jdeuder that lie had a good eau>e of acrion,. 

, }>ut afterwards upon being ruled to declare, diserm- 
tinned })roceediugs, and B. hrouglrl nn action for 
I a malicious arrest, without any reasonable or 
I jiTObtible cause : — Held, that the reasonablene.ss. 

I or probaleiliry of the cause was a mixed question 
I of law and fact for the jiir;s to decide ; amt that 
i they were rightly told by the judge, that if rhej 
j Ijelfeved the tlefendant to have acted bona tide 
! upon the advice he had received, he was entitled 
I to a vm*<]iet : but if otherwise, they ought to- 
‘ find for the plaintiif. Partfuga v, Mfrhitiwh,, 

4 J). cV H. 107 ; 2 B. A G. (503 ; ] Car. .b: P. 204. 

Question when left to the Jury,] — In an actioih 
for malieiuus pio^eeiition though'’ reas<Tmible or 
I probable cause, or tin* want of it, is a question of 
i law for the opinion of tin* judge; yet; when such 
! question is combined with, and depending upon,, 
i alufigehain of facts; as given in evidence, tlie 
; whole may be left to the jury for their decision ; 

I and tin* J la ige, by leavitig t he matter thus, does not 
surremlcr tlte authority witii which he is vested. 
P'Jh»i<(hl or M'JJonnell v. Ikwhe or Prooh\ 2* 
Bing. (X.C.) 217 : 2 Scott, HbO ; 1 Hodges, 314 : 

5 Lr,!., C. P. lb And sec Slinmherg v. 

37 L. T. 702. 

Hoaest Belief ia Charge,]-— In an action for a 
I malicious prusticuTloii, nltliongh the question of 
I reasonable and probe.ble cause is an itiferencc to. 
j be drawn by tho judge from facts undisputed or 
: found, yet the rest is. not what impression the 
circumstauce would make on the mind of a 
lawyci', but wiicrher the circumstances warranted 
a discreet man in instituting and hallowing up 
the proceedings. KAlg v. Mhlland (dreut 
JFedere^ Ir, E. '7 C. L. 8. 

The evidence in support of the plaintiffs case 
was, that he had been a 'foreman porter in the 
cmploymcTit' of a railway ,eoiapany, his duty 
being to charge for extra luggage, and to give 

' ' ' 24 1 
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believed that the letter was in the plainti 
liandwritin.y: ’ But he did not explain to th 
how their tin ding upon the lirst issue should 
regulated by their answer to the ([iiestion. 1 
jiirv having found tlie issue in the altirnuiti 
and answered the question in the negative 
Held, that there was misdirection, inasmuch 


receipts for the sums received by him on that 
account ; that he was Informed by the manager 
of the company, in the presence of the chairman, 
one of the directors, and the vsoiicitor, that a 
passenger had accused him of having charged 
and received double the amount for which he 
had given a receipt, and was coming up from the 
oountry to swear information against him ; that 
he %vas subsequently arrested on informations 
sworn against him by the passenger ; that he 
was afterwards tried, and the passenger and his 
wife swore to the truth of their accusation ; 
notwithstanding which, the jury acquitteil him : 
— Held, that the plaintiff: failed to shew want of 
reasonable and probable cause, and that the judge 
ought to have nonsuited him, or directed a verdict 
.against him. Ih. 

The railway company produced their solicitor, 
who deposed that the i)assenger wrote a letter to 
the manager making the accusation ; that the 
matter was put into his (the solicitor s) hands ; 
that he had the passenger brought up from the 
country, took down his statement in writing and 
closely sifted him as to the truth of it ; that his 
answers were satisfactory ; that he (the solicitor) 
believed the statement, and then directed informa- 
tions to be prepared, and the criminal prosecu- 
tion to be proceeded with. This evidence having 
been in no wise impeached : — Held, that the 
judge ought to have inferred from it reasonable 
nnd probable cause, and directed a verdict for 
the company. Ih. 

Where in an action for a malicious prosecution 
for sheep-stealing, the sheep which the plaintiff 
was charged with having stolen was not. the 
defendant’s, but the jury found that the defendant 
beiievecl it was his, and that he had reasonable 
ground for so believing, and the judge ruled that 
there was reasonable and probable cause : — Held 
.(Erie, J., dissenting) that the ruling was right. 
Doiuilds V. Corhett., 6 EL & Bl. 511 ; 2 Jur. (K.s.) 
1247. 

In an action for malicious pro.secutioii the 
jury found that the defendant did not take 
reasonable care to inform himself of the true 
facts of the case, that he honestly believed in the 
charge made by him, but that he was actuated 
by malice and indirect motives. There was no 
direct evidence of malice and indirect motives, 
the only evidence relied upon by the plaintiff ‘as 
proving malice being that the defendant acted in 
haste, anger, and without adequate inquiry : — 


in circumstances justifying his action, the 
question of reasonable and probable cause cannot 
be ruled in his favour. Rcasoiiablo and probable 
cause in the mind of the judge is not sufficient ; 

been reasonable and ])robable 
he defendant. Shrojiher'i/ y, 
L. T. 792. 

-The plain- 

' ’ "which the defendant may rebut,, 

...a, by shewing the existence of probable 
The defendant presented two bills for 
7 amiinst the plaintiff, but did not appear 
y, and the bills were 
. 3 xxv.,.Jd.~ He presented a third, and on his own 
testimony the bill was found. This prosecution 
ho kept suspended for three years, till the plain- 
tiff taking the record down to trial, the defendant 
declining to appear as a witness, although in 
court, and called on, plaintiff was acquitted : — 
Held,' sufficient prima facie evidence of want of 
probable cause. Tayhu' v. W'dlans^ 2 B. & Ad. 
845 ; 1 L. J., K. B. 1*7— Ex. Ch. Affirming 8. C\, 
nom. ^Villuns v. Ttnjlov., 6 Bing, 183 ; 3 M. &; P. 
350 : 7 L. J. (O.S.) C. P. 250 ; 31 K. B. 379. 

The disbelief of the party _ making a charge 
before a magistrate is some evidence of want of 
probable cause, notwithstanding other evidence 
may have shewn that there was piima facie pro- 
bable cause for making the charge. Bnmd v. 
Bam or Bom. 5 Bing. (N.C.) 722 ; 8 Scott, 40 ; 
8 L. J., C. P. 357. 

In an action for maliciously indicting the 
plaintiff for an assault on the defendant, it was 


there must have 
cause movi 
Obonaston. 3 


Evidence of Bisbelief in Charge.^ 
tiff is to give primd facie evidence of want of 

probable cause. i - 

if he can. 1 
cause, 'j 


^.ainst the plaintiff, but did not appear 
hiniscif before the grand jury, th. hilL r. er:: 
ignored. 
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was a very n^ppctaljic luai!. aial not lilvcly to unlawfully and maliciously brenkin.:? ilow:i tlni 
have (‘ommitied the ofl'enec. The defeinkint, < lam and destroying the fish, under 7 Llco. 4, 
however, |)ersisted in. his eliarge, and he was c. MO, s. 15; am! D. having been examineih the 
taken hefoie a inagist rare, lii an action for a magistrates required the plaintilf to hufi bail to 
malicious arrest : — Held rJiat it was a mfsdlrec- appear to aa indictment for that olfeiK’e ar the 
Tlon to tell the jury, that if the defendant assizes, where a bill was preferred bm .ig.nored. 
believed the good character given by the con- The defendant t,vas not present at the hearing ei 
suhole. ami persisted in his charge merely from the information, nor was there any evidence to 
<H;srinacy, it put an end to the reasonable or shew that he knew that I), had given the plain- 
p!-ohal.>ie cause for taking A, into custody. J/^/,s‘- tiS pertnission. At the trial, the judge tiskedi the 
///v/re V. A7?nv///, 1 31. A W. 582; 2 tfale. hi; jury whether, in their opinion, D. had given 
i Tyr. 3: id. ‘.)57 : 5 Ih, Ex. 227. perinis.sion, and they found that he had : they 

if 0. is int]'aste(! to receive money for A., with also foimd that B. acted under the defendant's 
a written direction fi.u' its application, atid C. authority in instituting the proceetlings, and the 
w]*ii"C!S a letter to A. stating that lie has not judge having expressed his opinion that ilmre 
received ir, when in fact ho has. this is sufficient was absence of reasonable ami probable cause ; 
o4'i<Ience of ]n’obn])le cause to I'cnder a prosecu- — Held, that he was correct in so deciding, and 
tion of (J. under tlie 7 & 8 Ueo. 4, c, 21), s. 41), not that, independently of the permission given hy 


V. Bjfott, 5 Car. tk ih 4. 


I)., there was no reasonable or ]>robab1e ciinse for 


In an action for malicions proseention, the instituting the proceedings. Mtfnhrll v. Ilhb 
chai’ge having been for stealing a horse left with lUima, li M. k W. 2br> ; 12 L. J., Ex. llbh 
a servant to shew witli a view to a sale, and the 

horse I laving been ])onght honestly and openly : Forcible Entry.] — .L., being eriritle<l 

— Held, that there was no rea>oi.iabie cause, to the possession of promises, entered upon 
Held, also, that the facts, not having been fully tliem, but was afterwards ejected rty T. and W. 
and fairly stated, and there being apparently He then indicted tliem for a forcible eiiiry, but 
some anger on the part of the prosecutor, tliere they were acquitted. They then brought an 
was evidence of malice. Steivrnt v. Bmuniout action against him for malicious prosecution : — 

4 F. k F. 1084. Held, that the action could not be inaiatained, 

as the facts shewed that L. bad a right to the 
Claim of Eight.] — In an action for mail- possession, and there was therefore reasonable 
ciousiy causing the plaintifi to be arrested, it and probable cause for the indictment. Loiv,^ \\ 
appeared that he was employed to work u}) some Telford^ 45 L. J., Ex. 018 ; 1 App. Gas. 414 ; 85 
timber into spars, under a contract with H., by L, T. ffii — H. L. (E.) 
which he was to be paid 4Sh, by weekly iiistal- 

ments, during the progi-ess of the woi'k, and the Knowledge of what Evidence was Given.]— 
balance on the completion, of ir. Before tlie In actions against a railway companv for 
w’ork was completed H, assigned all bis goods to malicious prosecution, it appeared that there had 
the defendant and others, for the beneiit of his been a disturbance and struggle at one of tlie 
creditors generally. At this time about 19^. company's stations between their servants and 
remained due to the plaintiff, as the value of the some passengers, and that after the struggle was 
w'ork done up to that time. The plaintiff went ovei’, and 3\h, who had been one of such passeii- 
to the defendant’s yard, where the spar.s were, gers, had left the station ami was walkingaway, 
and asked for them, ami on the defendant's fore- A., one of the company's servants, wlu) had been 
man refusing to give them up, he took them the engaged in such struggle, and who w'as a sworn 
next morning, at four o’clock a.m. His attorney constable, took W. into custody on the charge, 
then wrote to the defendant’s attorney to say first', of being drunk, and on the se3gea.nt of the 
that he claimed a lion on the spars. Tlie defen- iioiice statioii I’efusing to take that charge, then 
dant demanded them back, but the plaintiff for assaulting A. in the discharge of his tluty. 
refused to give them up. The plaintiff was then During the struggle and before it ^^■as over, the 
taken into custody for stealing the spars, on the plaintiff S., another of such passengers who had. 
information and complaint of the defendant, taken, part in the struggle, was given into 
He asked the defendant why he gave him into custody by A., and removed to the police-station 
custody ; to which the defendant replied, ‘‘ You and there charged, in the first instance, with 
had no right to take the spars away ; 1 think being drunk and refusing to quit the coinjiany’s 
you merely fetched them away to get what was premises, and afterwards with assaulting the 
youv due’’ Held, that there wns evidence of company’s officers in the execution of their duty, 
tlie absence of reasonable and probable cause for The instructions issued by the company to their 
the charge. Ilinitleij v. Simmn, 2 H. & E'. liOO ; servants, wlio were s%voni constables, were that 
,27 L. 4 ."Ex. 184 : (J \Y. E. 106. they .might, when on duty, take into custody any 

The plaintiff having become tenant to the one whom they might see commit an assault at 
defendant, who resided in Wiltshire, of a house any of the stations, ‘* arul for the purpose of 
and lands in Carmarthenshire, together with the putting an end to any fight or affray,’' but that 
exclusive right of sporting over lauds adjacent, such powder was to be used with extreme caution, 
be.longing to the defendant, fxslied one of the and not if the fight or affray w'as at an. end 
‘ ponds by'cuttiug down the dam, and but few fish before they interfered. The attorney fur the 
having been caught, .1),, who was the defendant’s company appeared before the magistrates to 
local agent, suggested to the plaintiff that ■ be prosecute, and both plaintiffs were committed 
might fish a certain pond on the estate bv cutting for trial, and afterwards prosecuted by the corn- 
down a bank and placing a net to catch the fish,, pauy at the sessions and acquitted. In order to 
which the plaintiff accordingly afterwards did shew the absence of reasonable and probable 
dming the tenancy, and a few fish were taken, .cause, the 'depositions of the servants of the 
Disputes having afterwards arisen between the company -before the .magistrate vs'ere put in evi- - 
plaintiff and defendant, D. laid an information deuce, 'but, they contained evidence of assaults 
, / ’ before ■ magistrates against , the plaintiff' fbr I lipon-shck serVantSj and particularly of an assault 
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ious of the company’s sen^aiits had had stolen tlie s 1 v. 

unicate<I to ® defendant in an action for maliciously and 

;^t”"thy"«rnorbeif hr'n^^^ .v4;u“.Ue or probable cause procuring 
hfvetusKtered there was a probable the ^ U^hmees ^4rfs4 

thoplaiiitift'stoshewsuchabseiioo, It tor a detoico_to the act.on. mii . 

U 'f > x"; ThriSlS AS: 

S' rv'rs 'Trr? s? “ ? ss;!s;;S ss sr: no'f'' 

T> rui T 14* IS \V K to SIIT that he (the plahitifi:) had heard, a tew 

a C. P. i>dO ; 23 L. i. , lb • 1^- ^.,^bery, that Imxl abscondc|ih 

and that A. had })reviously told him (the plaint til) 

3 f Evidence.]— A trustworthy servant that ho intemlecl tt> go 

lis master whose <>’un had been stolen, been seen, early ni the nioinn ^ citdci » 

lible person (one'^Kobinson) had told defendant 

e ha.l seen the gun with a young man door ot tho^ pkm rfl s hou^o. Hm 

ge; and went on to inform the master, the planitifls nmMCi, 

■™. .h.. u. « r, 3 ‘£STe j?jh=Tt;;nAp' “f *r 

m,'arthe“ prop4a] thTplaintiff in 

• to the place where making the charge. ^ o m>nwol 

n the gun. namely. The defoiidaut, who was robbed m a ciowd, . 

acerrsed ■ and that gave a desciiption of the offender to the police, who : 

.SKobinson said Sn this arres ed the pl-intiff. lAe plamtitt was 
charged and remanded on bail, xlaviiijj, siii 
rendered and the defendant not appearing, he 

, yy y ^ _ I. The defendant was subsequentljr 

informed that the plaintilf was not the thief, but 
'tha?iftho notwithstanding he took out a fresh warrant :— 
of his Held, that the defendant’s failure^ to appear 
of liobinson he before the magistrate, coupled with the pro- 
3 , curing of a fresh warrant, was evidence ot w£Uit 
The of probable cause and also of malice. 

■Held, that the latter loftom v. Allfhn/, W P. 315. ^ ^ ^ _ 

■ farmer having lost tw’O trusses ot bt.ia\\ ana 

finding the plaintilfs soon afterwards at a place 
COTitainedin the first some two or three miles distant with some loose 
a mis- straw in a cart, gave them into oustody with 
iurv that some expression of irritation and prosecuted tlieni 
for for stealing it Held, that if the straw was ot 
the same Mnd as that lost, and in particular it it 
was clean and new, there was probable cause 
for suspicion ; hut if otherwise, there was not 
Ex, 1 probable cause ; and if the jury; thought that tliev 
1. •). defendant had acted under irritation, rashly, 

rather througli the influence of angry tcehng 
it, pointed out I than with reasonable care or due iiufiiiry, tijore 
■ ' ’ was evidence of malice on a count lor maiicious 

Marling y. Coogfey, 11 Cox, C-. 0- 

and probable cause may be shewn 
hitih would make a priina facie case 


lereupon gave the accused 

bter having been tried and was discharged, 

action for false imprison- i.**. ^ - _ 

ment. The judge directed the ]ury U... 
master had ^ acted on the information 
servant wi thout making inquiry c 
must be taken to have acted on heai-say evidence, 
and without reasonable aiid probable cause.^ j 

iurv found for the plaintilf ;—r T \ " 

Dart of the information given by the servant was 
ail original account and not merely a confiima- 
tion of the hearsay evidence i- Ik 

part of his information, and that it was a 
direction by the judge to direct the j 
there was no reasonable and firobable cause 
the arrest of the suspected person, on the assump- 
tion that the information 011 which the arrest 
had been ordered was derived from hearsay ovi- 
dence onlv. Lider v. Perri/man, 39 
177 ; L. 1-1.4 H.L.521; 23 L. T. 239 ; 19W. E 
The porter of a silk mercer, w'hose duty it ivas 
to sleep in the warehouse at ni^^ . ^ 
to his master that some silk had been stolen by 
cutting the same out of larger pieces and then prosecution, 
sewing on the ends of same. As the duties of the 533. 

Dortcr gave him no opportunity of becoming Reasonable 
acquainted with the state of the silk, suspicion by evidence w 
at^ainst him was excited, and a search being made, such as woukl 

fl'^chain aiid seal W'ere found in a box of which it might be m.. ^ 

the porter kept the key and of which he had the it might reciuire conhrmatioii by furtliei 
use mid which were idontifled by his master as not 

belonging to him, and the porter was given into until after he had g^en the plmnUil into cu. t< - } « 

custody upon a charge of stealing the silk and Mawsonw VaNmnduu, 11 v\ . R. i)U>. 

the chain and seal. It turned out that the silk Evidence of an accomplice, that he 

was stolen, but not by the porter, and that the tam])ered ivith by the attorney tor the deici cc, 

chain and seal had been given to him, wRich at coupled with a letter found on 

the time the charge was made his master had attorney, after his arrest on the crimma. c . ^ ^ 

foro-otten. In an action for malicious prpsecii- is evidence of reasonable cause loi its piosec 

tion •— Held, first, that' there was suificient tion. Ih. ... ^ ,,, 

evidence of reasonable and probable Cause for Similarity of handwriting k 

oiying the plaintiff into custody' irrespective of without other circumstances, 

'anTthino' cimnected wdth the cha.m -and seal ; preferring a charge ot perjury afe,uinsfc a 1 ^ ^ 
" secondl:^ that .the ' circmpstanc.es' of suspicion at whose handwriting is like 

time connected with the finding of the chain I ment. Clements v. Ohrhj, 2 C ar. A H. (>bb. 
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i!iform:ition ret;cive<l froin iicrsons apparentiy ; 
.octabk*. aiid 'oeliovod to be credible, is sufficient 
cvi(!.ence <>1 reasonable and pr!>])abie cause for a 
osecntion. ( 'iuitjU’Id v. i 'omrforfl, 4 F. & F. 1008. 
in jiistifyiiig ,s:>-iviiej a p'erson into custody on a 
clia,!\ue of felony, it: is sufficieiit; to prove such 
facts as co!istitut(i a riaisonable and probable 
cause tor the charge, although the <lcfendaiit may 
have acted lUit merely on those facts •which are 
proved, but also on otliers, the tj’uth of which, 
aii'liocgh alleged in the plea, are either not 
|jroved, or are <lispi'Oved. Ilalle.'t \\ Jlarka, 7 
H. vv: X. o() : ! j. d,, Ex. 381) ; 7 Jiir. (K.S.) 851 ; 

4 I..-. 'W 8d5 ; 1) W'. li. 808. 

A female who <’)ceupied a hc)use belonging to 
the defendant, saw a man, on a Snmlay, throw a 
stone at the windows of the house. She imme- 
diately pointed out. to tlie dcfemlaiit two men 
running away, saying, ‘olt was one of them, the 
one with the stick.’' and telling iiim to arrest 
tliem. He did so : and one of them, the plaintiff, 
was pi’oved to bo the one who had thrown 
the stone : — Held, that there was reasonable 
"round fcfi’ giving him into custody. Jone.'H v. 
y/ou:elL 29 L. J., Ex. 19 : 1 L. T. 330 fS W. R. 151. 


. HEdiscIosed Facts sufficieiit to ' support 
Charge.] — In an action for malieions pro-edi- 
tion, it appeared that the defendant \s rmvelicT 
applied to P. fur payment, that. P. sliewoil lii.m a 
receipt of the plaintiff (who had formerly been 
the defendant's travclk*!') for 20/.. which lie never 
accounted for ; that tlie defendant on learning 
this communic£ited with P. wlio sent tiie rceeipi 
and reahirmed the pajmient, that the defendant 
then consulte<l his attorney, and charged the 
piaintitf with embezzlement before a magistnit*.;, 
who dismissed the charge ; it also ai^jicaredt that 
there were otlier eases which, if known to rlie 
defendant, would clearly have jiistiiied him 
in making the charge, but it was not sliewn 
whether he knew of tliem when he maile it : — 
Held, that the plaintiff had faiidl t<( siiew tlie 
absence of I’casonable am.1 probable cause, been use 
(jier Rovill, C.J.) the facts of P.'s case .she wet I 
reasonable ami jirohable cause, or because at all 
events (gier Bylcs. J. and Brett. -J.), as the plain- 
tiff did not shew the eniitrary, the tlefemhmt 
was tt> be assLunotl to have known of the other 
matters, /Aym/ov wJJhfhi, 39 h. d., C. P. 1. 


Interference of Judge — Evidence of OounseL] 

Intent.] 1 he mere fact that a report — in an action for false imprisonment and mali- 

and balance-sheet prepared and published by the eious prosecution, to whi<di the defence was a 
.secretary of a public company, contain errors or Justitication on the ground of cmbezKlemeiit, it 
misstatements, does not a:fford reasonable and appeared that the plaintiff had been servant to 
probable cause for charging him crimmally tlm defendant, and was by him given into 
uiuler the Larceny Act, 1861, s. <S4, and will be e.ust<idy on a charge of embezzlement, uml taken 
no defence to an action for malicious prosecution before niagisirates, when a day-book kept by him 
brought by him if he has been so charged, unless pj-oduced bv the prosecution, and no entry 
some proof be given that he made and circulated tlie suin in question. The plaintiff was 

the report and balance-sheet as a wilful falsehood remanded, but bailed, and on a mrfher hearing 
and with a fraiululent intent. Ay?Y^sw. A'//w-/wy//., the book was again' prodneed, and found to 
22 L, T. 106. contain the entry, whereupon the charge was 

dismissed. At the trial of the action the defen- 

Inference from subsequent Acts.] — In dan t's counsel charged the plaintiff with having 

an action for malicious prosecution the conduct when on bail surreptitiously mailc that entry in 
of the defendant subsequent to the making of the the book. The judge, observing in court a 
charge may be looked at with a view to shew barrister wlio had been eouusid fur the plaintiff 
malice. Where, therefore, the defendant had, onbothoccasionswheiihewasbefurethemagis- 
^vi tho lit reasonable or lu’obable cause, chargecl the trates. said he ouglit to be examined as to 
plaintiff with leaving his wife and family charge- vvhetlier the entry was in the book at the tirsr 
able to the parish, and after the })iaiiitiff bad been examinatiuii. ^ He was accordingly examined by 
arrested, and before he had been brought before the defendant’s counsel, and de|}osoil tlmt in his 
a maffistrate, colluded with a parish officer to get belief it was not. The judge ttdd tlie jury that 
the plaintiff’s wife into the workhouse Held, if tlie plaintiff made that cutiy surreptitiously 
that the jury might infer malice from such con- it was the strongest evidence of his guilt : adding, 
duct. Jleailt v. Jleape, 1 H. (k X. 478 ; 26 L. J., that he was ashamed to put it as mattemif doubt, 
M. U. 49 : 5 W. R. 23. because they hnd the evidence of the counsel 

whoso duty it was to make the investigation. 

Without Cause. j—Jt a pln-mtiff ilecyic* m .m counsel was not a 

actiontlnit Ucdeteiuiai.t maliciously and wi - [ coiuimiiiicatiou ; secondly, that the 

out iiTobable cause prctciTcd an imhctmeut, improiK-rly juterfurod with the 

setting It torth, the avornient is pioted it some g ■ bV calling him as awitness ; 

ohiirgos^u) the indictment wore uia cious j a 1 the obsorvatfoiis of the judge to 

without probable cause pvelerm altho^ ovidei.oe were not a misdirection, 

was good ground toi otlicis ot the chaioU pit- for a new trial, linmn v. i'onfer, 1 

ierreii. Ueed r.J<<nh»-, 4 iamit. Oil. , U K. B. . 2(; L. J., Ex. 24h ; 3 Jur. 

Hd. And see AHis' \\ --IWmw 2^.. . j:._ .^y^. And sec Shroaori/ y. 

],) .U .j., (4. b. iik ^ ^ i /n. a? T. T 


'Ihe plaintiff was indicted under s. 4 of the O^sma^sti n, di L. 1. k*.. 

Xcwsiiaper .Libel Act, though only committed ‘ ^ 

for trial under s. 5. In an action for malicious Opinion of Counsel.]--Iu an action for a 
pro-ecution ;~-Hel(l that he had been put on malieloiis prosecution, it is no answer that the 
his trial wantonly and that -there was an absence defendant ■ w^as encouraged in what he (hcl by 
of rea.somible and probable cause ; ].ie was there- the opiiiion of; counsel, if^ the statement nf facts 
fore entitled to maintain an action for malicious was.. incorrect, or theopiiuou iiltoimdeil. xmmeU 
lirosecutiou under s. 4 of the act, Boulop v. v, Cnwhl&ij.^ 5 Tauirt. 27/. And see v, 

51 J. R. 277, , k ' ’ ' ' 7 k \ /34.‘ ' ■ ■ 


R. 277, k ' ’ ' ' 7 - ' { 





a railway company on a charge of theft ; he was The arrest, and ^ still less the prosecutmn ot 
taken before a magistrate and remanded for a offenders, is not within the orainaip’" rontme ot 
week at the request of an attorney employed banking business, and therefore not the 

the comjjany, and -was riltimately discharged, ordinary scope of a bank managers authority. 
At the trial of an action for malicious prosecu- Evidence accordingly is requirea^ to shew that 
tion against the railway company, he denied such arrest or i)rosecution is within the scope ot 
that he was guilty of the theft, and the judge the duties and class of acts such inanagei is 
nonsuited : —"Held (per Kelly, C.B., and authorised to perform. That authority may be 
Cieasby, B.), that the nonsuit was wrong ; but general, or it may be special and derived trom 
per Bramwell, B., that the nonsuit was right ; the exigency of the particular occasion on winch 
and that no action for malicious prosecution \yill it is exercised. In tlie former case it is enough 
lie atyainst a railway company, for a corporation to shew connnohly that the agent was acting in 
aggregate is in law incapable of acting mali- what he did on behalf of the principal ; but in 
cimislV. IIei\dcrson v. Midland Ily., 24 L. T. the latter case evidence must be given of a state 
881 ; 20 W. K. 28. of facts v/hich shews that ^ such exigency is 

A railway company, though a corporation, is present, or from which it might reasonably be 

liable to an action for false imprisonment, if that supposed to be present. Ih. 

innirisonment is committed by its authority, and , , 

such authority need not be under seal, but it lies Police.] — Where a party charges another witii 
upon the party to give evidence justifying the felony, a police officer ought to take him into 
jury in finding that the persons actually im- custody, unless there are circumstances shewing 
prisoning him or some of them had authority that the charge is an imreasoiiable one. it he 
from the company to do so. Ooff v. fr. A. takes the party into custody where theie aie 
Ml/., 3 El, & EL 672; 30 L. J., Q. B. 148; 7 such circumstances, he is liable to an action fnr 
Jiir. (X.S.) 286 ; 3 L. T. 850. _ ^ false imprisonment. Jlogg v. If ard, 3 H. & 

An incorporated railway company is not liable 417; 27 L. J., Ex. 443; 4 Jur. (N.s.) 8So ; 6 
foramaliciousprosecutiori, in respect of a criminal W. il. 595. ^ . i 

proceeding instituted by their servant without A police constable having impiy .soiled the 
their knowledge or direction. Sterem v. Midland plaintiff in a cell, on a charge of aiding another 
Countirif J^y., 2 0. L. R. 1300 ; 10 Ex. 352 ; 23 person in assaulting him in the execution of his 
L. J., Ex. 328 ; IS Jur. 932. duty, some hours afterwards the defendant (the 

If a servant of a corporation commits an chief constable) arrived at the station, and, on 
assault by the authority of the corporation, an the report of another constable, without inquiring 
action for assault and battery is maintainable into the facts, handcuffed the plaintiff and took 
against the corporation. Eastern Counties Bnj, him before the magistrate, ^vho dismissed the 
v. 6 Ex. 314; 6 Railw. Cas. 743; 20 charge Held, that the defendant, in order to 

L. J., Ex. 196; 15 Jur. 297— Ex. Ch. ^ justify himself, was bound to shew that the 

If an assault is committed on behalf and for charge was W'ell founded : and that, having 
the benefit of a corporation, the corporation may failed to do so, he and all other persons con- 
ratify the act of the agent, and if they do so they cerried in the imprisonment of the plaintiff -were 
lendk- themselves liable to an action for the liable in trespass. Griffin v. Colniuu, 4 H. & H. 
assault. 265 ; 28 L, J., Ex. 134. 

If a servant of a railway company, acting on . a 

behalf of the company, assaults and imprisons a Persons giving Information to.J — A 

passenger, to compel him to pay his fare for party is not liable to an action for false im- 
ricling in a carriage of the company, the act of prisoiirnent who, seeing a man in custody of 
the servant is one which may be for the benefit a constable for a supposed offence, points out 
of the company and may be: ratified , by the another as the real criminal, and does not direct 
company. Jh<, , the constable to take that party into custody. 

j, , Gosden y. Mfich, 4 Ex, 445 ; 19 E. J,, Ex. 9 ; 13 

‘ Trustee in Bankruptcy .l^AHmstee' in, bank-, _ Jur. 9,89. , ^ , 4 s 

iruptcy mav' be liable, to be'pi’^^^eeded Against lor .. The defendant, haying ^missed two pairs or 
'malicious prosecution: of ■the’:,'bankrupt,.'eyen horse clippers from his staoles, sent for a police 
' ' ■ - ■ have had' :two ' pairs of : 
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must be eiitere<l. Held, abi’», 

■ .;v*.rjazccs, ■ ■ the maiiagiBg, 
to render tlie »..lei:eruiaiits 
Ijiiudoii Piu nofiH'te 

ill Cox. C. C. 211. 

• ■ give ''a, 

necessary; to 
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X-n 11 who^vas tal^cn before the inaaristrate 
for tviaf :-HeltL that there 
ro eraleiice that the deleiioaut was 
iiistramcntal in putting tue criminal 
forc<‘ imd thoreforc he was not the proseciuor, 
amriiot liable in an action for. false iinpnson- 
piPiit and ivuilicions prosecution.. Danhy a. 
jfoarddcij. 4B L. T. tK-iB. See also, J>rowne. t. 

Stradlh4.r> L.J.,C.l>.21h>. 

Charge of.] — The fact that the ! 

’ -sheet, and. appeared | 
against the plaintitf, is | 
dusive, evidence that he j 
Ilarrh v. Dlgmim, 2“ ^ 

I'iiL-*' been connnittedj the defen- 1 
)oliceman, who, on the deferidant s 
■ v.iries made by iiimselt, | 

The defendant accom- 
the station, and signed 
-Held, that he was not liable 

, T. 

Ex. 242 ; 5 Jur. (N.S.) 444 ; 7 W. ii. 

another in charge for] 
constable in the arrest, 
jqiiittal on the general 
brought against 

V. MaTehaiit-, M . & M. 

suspects B. to be 


that a nonsiiit 

under the circumstances, 
director had no power L. — 
liable in the action. Powe v 

34 L. T. 450 ; - ^ . , . 

A servant has an linplieti auttionty to 
I npTsoii into custody only wdien it is ^ 

take such a step to protect his masters iiroperij. 
i 1£ a servant gives a person into cus ody. 
such dan.ger exists the mastei 
\StMe,is V. lImAdwoo<l oo J. i. yt 
f! P., Abrahniis v. Deakiif, bO L. J.. Q. b- 

I risyil 1 Q- b- -"’IG ; ’ 

|55 j.lh212— C. A. 

Tent's Act authorised or ratified,] 
lilt's son, a youth abvut seventeen 
Ins employ, caused a servant whom 

2yrheluspected of olrtaining ^i'°"rf7iken 

I false pretences, to be apprehen.ka and t. u 
'before a magistrate, who reraaiided, ul^i 

mately discharged him. After the remand, lue ^ 
told his father what he had doue ; 
noi" orohibit his son from proceeding m tiu. 
matter; but said that as 


— - Griving in 
defciidani" signed the chaigo- 
before the rnagist-rate i _ 
strong, though not couclusii 
authorised fhe arrest. .II(( 

L. J,. Ex. 23: 1 H 

A felony liaving 
daiit sent for a ^ 

information, and on m'lUir 
arrested the ydaintiif. 
panied the i.)ob;ceman to 
the charge-sheet J — Hl... 
in trespass. Crvudunn y, 

28 E. J 

463. . . 

The person giving 
felony, and assisting a 
is not entitled, to an ac( 
issue in trespass b_ .. „ , 

with the constable. Iiougk 

“V. haying been robbed, suspects 
guUtyT'and takes 

charge A.’ dtowhow v. 

Mliiou, 6 Term Kep. 315 ; 1 ksp. 2,2 , o K. h. 

rellintr a ooliceinan to take ehar.ge of B. is 


Iclmess ofOvewk. He carried away witu ms ^ 
wu tools one belonging to the < 

,heu he found inquiry fff ^.heii = 

oturned to the toremau of the factoi} . ■ 

le afterwards called about it 
lotective was present who asked tne foienmn it 
Tgde It ibiutiff in charge for stealing the 
, 00 l to which the Eoremau rophed i 

:ho defendants’ mana^^ng S ®ho the 

ilaintiff and the detective went togetht i to me | 

mahaging director gave evidence against the 
plaiiitifi,' but the charge was t^rk 

tliat, the managing director made » 

riasrtoSrTS^^^^ 

Ltiol in a county court 

nr the end of the plaintiffs case the 3 ^dge. 

Sflsed to nonsuit : and the jury found a vewlict. 
S te the plaintiff :-Held, that these, facts, 
akrded no evidence tlia^he mana^Mg ditoctor 
ratified the foremans action m the matter , an 
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during the examination on the charge, such 
person is, in his hearing, repeatedly alluded teas 
pi'osecuror. and does not deny that character, 
that is eyidence from which a jury may infer 
that he repi-esent ed himself as the person pre- 
fen-iiiQ' the ciiarge. Clements \\ Olirly^ 2 Car. &: 
K 686. ■ 

To maintain an action against a person for 
haying made a false charge of felony before a 
magistrate, it is not necessary to shew that the 
charge was taken down in writing and acted 
upon by the magistrate : but it is necessary that 
the jury should be satisfied that it was niailc to 
the magistrate with a view to iiitluce him to 
entertain it as a cliargc of felony. Clnrlie v. 
Postim, 6 Car. k P. 423. 

Where a }iersori who was robbed while in a 
state of intoxication was compelled logo before 
a magistrate next <lay and bound over to prose- 
cute. but who made no charge, merely saying -he 
had lost his watch, and the suspected party was 
committed on the evidence of another person, it 
was hekl that an action for malicious pjiosecu- 
tion w-as not maintainable against him as no 
malice was provetl, and it did not appear that he 
put the law in motion, Bnrwne v. StradUng, 5 
L. J,, C. P. 295. 


Before Boreign Authorities. ]~The captain of by a solicitor, that he preferred the indict- 

a merchant ship is liable in trespass, for procuring bV order of a city alderman : — Held, that 

a mutinous seaman to be fioggedand imprisoned in counsel might ask the solicitor whether A. 

a foreign poit by the' local authorities, if he took desired hirn not to prosecute on his behalf, 

an active part in the proceeding.s, and did not but could not ask him generally what A. had said 
.merely leave the local authorities to act as they bim on the subject of the prosecution. Oster-^ 
thought lit, Aitke/i v. Bedicell, M. & M. G8 ; v. Bateman, 2 Oar. & K. 728. 

31E, R. 712. 

Trespass lies for procuring by awe, fear and Opinion of Magistrate or Judge.] — Ou-the trial 
influence, and contrary to his own inclination, a of an action for malicious prosecution for perjury 
sovereign, independent, absolute jn'ince to in making a charge against the defendant before 
imprison the plaintiff. Bafael v. Verelst, 2 a magistrate, evidence of what the magistrate 
W. P>1. 983, 1055. said in his hearing on disposing of the charge is 

admissible for tlie purpose of shewing the ex- 
Convicting Magistrate.] — In an action against Istence of reasonable and probable cause. Edden 
parish officers, for maliciously taking the plaintiff v* 0 Jur. 265. . ,, 

before a magistrate, and procuring him to be action tor maliciously indicting the 

convicted of an act of vagrancy, and imprisoned plaintiff, the observations made by the judge on 
and kept to bard labour, the conviction being the trial of the indictment are not evidence for 
afterwards quashed, it is not necessary that the 

convicting magistrate should be made a defen- contra 11 v. Hose, hiisi Itius Hvid. 

idant. V. 12 Price, 394. 886. Kith edit.^ ^ ^ _ ^ , 

The plaintiff cannot give in evidence what the 
1 ^ magistrate said uii his discharge, as, if unfavour- 

,a«i,UI« in a. notloyor a,. ^ ’’ ^ ^ teTpraon- 

turn of an indictment, and made absolute, is no _ , Mnnv if the iilffintiffs 

bar to such action although was ' what Ls bv the 

.n,git,nst theplamtifE ana clefemlaut when the parties were before tlie 

19 - 31 H P ^ ♦•(•*) * * magistrate, the defendant’s counsel may ask, on 

' ’ ’■ * cross-examination, what was said by the magis- 

. . trate. Bkdiards v. Bnrnem Car. k M. 4.14, 

Persons Jointly Iiaole.] — If, while A. is 

unlawfully imprisoned by B., C. commits an Of Jury.]— The opinion of the jury on a 

assault upon him, C. is guilty of the false former trial is not material. JDhherdY, Charles, 
imprisonment as well as B. Bayee v. Bayl{f'e, 2 F. & F. 126, 

1 Camp. 60. See i^^i-y v, 2 M. (feHob. 151. 

. ' ' ' Evidence of Accomplice*.'] — Where a plea 

.. Liability of Person to. Separate -Actions for justifying the trespasses, in such cases, states that 
Ealse Imprisonment and Malicious Prosecution — .the pkinti:ii comraitted a felony, the jury must 
Same Pacts.] — False imprlsonmentand malicious' tiy that question in, the same way as if sitting in 
prosecution give rise, to distinct' causes of '.action, a criminal court trying the plaintiff for the 
and therefore a person may be liable.Tq. separate offence itself ; and, if a witness, who admits that 
actionsarising out/qf;ihdp#|nc:!fao,lJS.;.l::&^f^,W'bef.stole.,simiiar property at the same time, k’ 
0, called’ to’' the plea, though he is not 

48 JuF* .133 ; '2 c,,' ’ exactly in. the si tu^ition of an accomplice^ yet it 


MALICIOUS PEOCEDURE, &c 


753 

seeins t hut ills tcsfim(tiiy ouyiit to receive some ■ 
oonHnuatioiL lilrhanls \\^Tui'ne.i\ Car. M. 
414 . 

Depositions.] ™ "Where, iu an actioii for a 
inalieums chiui'C of felosiv. the plaintiff put in, 
to nrfive a formal part of his case, the defeMalaut’s 
ami another person’s (le[U)siT ions before the 
irmeist rate, the (lei'eiulaiit has a right to use his 
-own (lo[)osition as evidence in the caii^e, ])Ut not 
tiiat of the other de[)Oneni. Jaehmi w JiuU,2 
M. (S: liob. 17 b. 

As to Giiaracter.] — In an action for maliciously 
■|n\icitriinr the ]|)lainTitI to be a!'re?ted on a charge 
of larceny, the defendant cannot give evidence to 
.slicw that tlic plaintiff's character was sas[)icious. 
and tliaf his house ha<l been searched on former 
occasions. v, 2 Starlv, ()h ; 

11, Ih <>75. _ _ 

In an action by A. for the rnalicious pro«ecu- 
tioii by C. of airindictment against A. and B., 
evidence of the niisconduct of C. towards B., , 
after his apprehension tentling to shew the bad 
motives of C. is admissible. Caddy w Ba How, 
1 AL & ll. 275 ; 6 L. J. (o.s.) AI. C. 19 ; 31 II. E. 
325. 

” Where the defendant gives evidence of prob- 
able cause, a witness may be asked whether the 
plaintiff was not a man of notoriously bad 
character. Bodriyuez v. Tadmire, 2 Esp. 721. 

In an action, for false imprisonment on a 
criminal charge, the defendant cannot cross- 
examine as to the bad character of the plaintiff, 
Tior as to previous charges made against him. 
DtnoHiiig V. Butcher, 2 M. & Kob. 374. 
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Of Proceedings.] — In an action for malicious 
an-est on a charge of felony, it is not necessary 
for the plaintifi to give in evidence the whole ot 
the rii'oceeilings before the magistrates. Bigijs 
V. Clfiy, 3 H. & M. -tiH ; .3 L, J.. 

A declaration which alleges that the dclendant 
chareed the plaintiff with felony, is supported 
hv evidence that the defendant stated to the 
inaaristrate that he had been robbed of specinc 
articles, and that he suspected and believed.^ and 
had good roa-^on to suspect and behove, 
plaintiff had stolen them. Dutir v. ^ouke, b M. 
& S. 29 ; 1 Stark. 377 ; IS 11. li. 290. 

4 the servant of B.. stated before a magistrate 
that C. came into the yard of his employer, and 
took from a stable there two geldings, the pro- 
perty of B., and rode them away, thimgh he was 
told'that he must not Held, that tins infomia- 
tion did not support a count in an action ioi 
■malicimis prosecution, which alleged 
information charged G. with having 
stolen and ridden away with two geldings. 
Milton: V. Mniorr, 4 Car. A P. 4o(>. 

A declaraf.ion, aUeging that the ddmidant 
maliciously and without probiible pic- 

ferred an indictment against the plamtifl for 
peiiurv. is supported by proof that some ot the 
Ligiimonts of perjury in the 'f 
w.as" set out at length in the declaration wcie 
preferred without probable cause. Ulu. '■ 
^Ahrahamn, 8 Q. B. 709 ; 1» L. J-, Q. B. 221 , 10 

Tim 'plaintiff's counsel stated that he should 
offer no evidence as to the 

the other assignments or Pf aiveevi- 

that the defendant was not at ®; ... 

donee to shew that there was probable cause for 

those Other assignments ot perjury. 2 0 , . , 


To a ileclaration containing one count 
•i^sault. anil false imprisonnumt, the plea ju>t.aL.l 
the appreheniltug the plaintiff on j*: 
felonv. and proceeded to aver that the p.. - y- 
re^istca, whereupon he beat him. At tne umi, 
the iust'itication as to the a,))prehcnsiori foi n mu ^ 
was‘])VOved; but the detendant did 

wiistaiice of the plaintiff. The jury having iouml 

for the defendant -Held, that the verduu u.is 

ridit. the defondaTit having proved so 

his idea as was necessary to cover the declanv 

tn. ;b<l it not being ^ 

what was uimecessaiily aikged^. - ‘ 

^mzrne, 1 C. M. ^ I 32r ; o .l>i. IM t - 
I). P. 0.4^3; 6 Car. & l.d>bi. 

Charge Sheet.]— A charge sheer is 
proof of the signatures whioli it coiitams. « ■ • 

V. Lftacelles,^ L. 293. 

Eeturus on Writs,]-^Inym aetimi 
judgment creditor for nialiciousU \ i 

ilias fi. fa., after a sufficient eycut on ly ^ 
upon the plaintiff's gowls under the hrst ^ ■ 

Held, that the sheriffs ‘ b 

the two WTits (which writ.s had been I ’ - 

ill evidence bv the plaintiff as part of hiy <-1^ ej, 
wherein the dieriff stated 

to sell under the first, and luffi . “’y.'L 
second writ, by the request and ‘ tvhleimo 
of the now pLaintifl, were prima 
of the facts so returned ; credence being tine 
the official acts of the steriff boyeen nird 
persons. Ihjfforil v. IVmdijatn, 11 hast, .9. , - 
Camp. 117. 

Subsequent Acts.]— The plaintiff, the sey- 
tary of a joint-stock bunk '\'A 

branch at D., went with the cashier to tne Littei 
place, with a paiier purpeying to ^ aii onlet 
upon the party having charge and 

bank to deliver up to them die biioks and 
moneys in his custody. The jletvm mi mie of 
the direefors of the bank, seemg a V It,!' 


todd7g^o»e at A ‘hey 

and not being satisfied of their Id the 

as they were doing, placed the , 

cashier iu the custody ot a policeman, '^lo i;™ J 
cuffed them, aud put them in tne cage the 
nio-ht In an action for false imprisonment, cvi- 
deuce, that the defendant had on ^ 'f 

morruTig, gone to the baiiking-houso^ 9 5 

broken open the desks ot the seciet<. n y ^ 
cashier, and abstracted papem, for 
(as was sugsosted) of depriving them ot mc.iiis 
of justifying their conduct, 'y 
received. MyeU v. Fraoic^, yott (XB.) 1 18 , 

I Man. & G. 222 ; 9 H J-, C- B. yi] i 
And see Broohs v, Blatn, i>9 L. 3., b. t . i. 

Of AutlLority.l--The defendant was lieutenun t- 

bjovenior of the fortress of Gibraltar, and wishing 
fo obtain possession of General Torres, a hpaniy 
refugee, whom ho thought was harbour^ in the 

housb of the i.laintiff, an Eiiglisli * 

siding at Gibraltar, he placed a part of the m\li. , 
tarv force of the garrison under the coiinnauu ot 
his ‘military secretary, who ordered it to 
the plaintiff’s house, and, in the course ot 
duty; QUG of the soldiers prevented tlie plaintiff ^ 
et’^ress. ■ ' ''This 'was^ the Assault and^I alseniuprisin^i^ 
menf coniplaiped of Held, that there was 
sufficient evidence ,that' the^ various pt'Octcchn|sS _ 
i were under the direebipn, and carried on by the 
authority/ of the ■ commandant of the gamson. 
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2 Scott (K.E.) 5 2M. &Gr. which they thought not fairly incurred by the 

plaintiff, and they haTe fomid for him as to the 
ae soldiers being directed to whole. Howlands v, Samuel^ 11 Q. P>. 39 ; 17 
whose person they did not LtJ., Q. B. 65. 

’s military secretary in com- In the calculation of damages, in an action for 
only carrying out his orders maliciously holding to bail, the plaintiff is. 
to prevent all persons from entitled to recover not merely the taxed costs, 
; and that the governor’s but the costs as between attorney and client, 
him liable for this particular Sandhach y. Thomas,! Stark. 306: IS B. E. 771. 

In an action for a malicious arrest the plaintiff 
a into custody by a constable is entitled to recover costs iiicmTecl in the former 
igiiature of which is proved suit beyond the taxed costs in that suit. Gould 
vriting of the defendant, a v. 2 M. & Bob. 171. 

rrima facie evidence against The plaintiff can recover no damages for extra 
n action for false imprison- costs, nor any damages, unless malice is proved, 
her proof that the warrant SinoUdr v. Mdred, 4 Taimt. 7. S. Wehher v. 
Mason v. JJarkor, 1 Car. & K. JMeholas, B. & M. 419 ; 4 Bing. 16 ; 12 Moore, 87. 

Aggravation.] — To an action for false im- 
imprisons B., and in con- prisonment, the defendant pleaded a justiffcatioii 
[U'isonment delivers him into that the plaintiff had committed a felony. At 
lO keeps him in custody, the the trial liis counsel abandoned the plea, and 
s of C. are evidence against exonerated the plaintiff from the charge : — Held, 
Hs, 2 Car. P. 432. that it was not a misdirection on the part of the- 

ist three defendants jointly, judge to tell the jury that putting such a plea 
one tending to shew malice on the record wms a persisting in the charge, 
ter the imprisonment though contained in it, aud was to be taken into account 
is co-defendants, are admis- in estimating the damages. M'arwlcJiY. FoulJws, 
mrt, 2 Car, &. P.' 232. 12 M. & W. 607; 1 D. & L. 638 ; 13 L. J., Ex. 

lice-officer to take B. into 109 ; 8 Jur. 85. 

e of embezzlement, and the If there is an abuse of an authority, by which, 
so, the officer and A. ■went the party becomes a trespasser ab.i’nitio, the- 
f B., and the officer, in the plaintiff is entitled to recover damages, as well 
bed the box, and took from for the j)art of the injury which would have 
Id, that ill an action by B. been justified if there had been no abuse, as for 
espass in opening of the box that part which is directly caused by the abuse, 
sreign, proof of these facts Kerhey v. Denhy, 2 Gale, 31 ; 1 M. & W. 336 ; 
participation in the trespass. 1 Tyr. &; G. 688 : 5 L. J., Ex. 162. 

Jar. & K. 266. A defendant is ans-werable for all the ordinary 

acts of })rccaution on the part of the policeman 
] — In an action against the to whom he has given the plaintiff into custody,, 
g the plaintiff’ into custody on a charge of felony, though more severity may 
Ling oysters from an oyster- have been used than the occasion required. 
2 could not, for the purpose Edgell v. Francis, 1 Scott (JT.ii.) 118 ; 1 Man. & 
;s on his part, give evidence G. 222 ; 9 L. J., C. P. 233 ; 4 Jur. 365. 


Mitigation.] — In an action for false imprison- 
ment, by givjiig the plaintiff in charge to a. 
police officer, the defendant may, in mitigation 
of damages, give evidence to shew that the 
plaintiff had, for several days, been in the habit 
of going after him and armoying him. Thomas-, 
V. Fmvell, 7 Car. & P. 807. 

In an action against an individual for giving: 
the plaintiff into custody on a charge of felony, 
reasonable and probable cause of suspicion is 
good evidence in mitigation of damages. FerMm. 
V. Vauqhan, 4 Man. &: G. 989 ; 5 Scott (N.ii.) 881 ; 
12 L. J., C. P. 38 ; G Jur. 1114. S. P., Chinn v, 
Morris, 2 Car. & F. 361 ; By. & M. 424 ; Tulley v.. 

10 Cox, 0. G. 584 ; Cowles v. Dunbar, 
2 Car. & P. 565. 

, In an action for assaulting the pla, intiff, and 
giving him into custody of a policeman, it 
appeared that the charge upon which the defen- 
dant arrested the plaintiff was for fraudulently 
heaping up mounds of earth, to make it appear 
that he was entitled to receive from the defen- 
dant a large sum for work contracted to be 
done : — Held, that as the charge could not bc: 
pleaded as a justification, evidence of the truth 
of it was admissible in mitigation of damages. 
Linford v. Lahe^ 3 H. & H.' 276 ; 27 L. .J,, Ex*. 

W. Ei 513* ' '' , ' , 

In ,an action for false imprisonment on a. 


3. Damages. 

Malicious Prosecution— Costs.]— Semble, that 
if one of two parties indicted, having a defence 
common to both, retains an attorney to defend 
them, and pays him the whole costs of defence, 
and they are acquitted, such party, in an action' 
for malicious prosecution, -may demand the costs 
so paid as part of his damages Held, that at 
all events he may so recover, if the Wts of 
defence,' ^beifig divisiMe;- it:hus’ been-eiferbssly 


left tp the 'jury to 'deduct hny part of < 
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See ClilMIi^AL LAW 
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G. Disturb ANCE of Market. 
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MALTA. 
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M^ : 
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r>h«ii-f'C of stealine mniioy, \Yhcre there is no plea 
of iustification, the defendant cannot, in mitiga- 
tion of daraasres. give oviderico ot recent apiiarent 
losses of money on his iiart, though ottered tor 
the purpose of explaining tlie cireuiustancos , 
^:;iicFi induced h.i>is niiud a belief m _ttic - 
plaintlfr’s guilt, lardley v. Ilnu\ 1* L. i. -‘)‘L , 

■ 'Expenses Incurred.] — ^The , defendant by ^ a 
warrant of coniniitmeiit on a c<)iT>iu3r’s inqiiisi- 
tiou wirliout jurisdiction, caused the planititt to 
h(‘” imprisoned. The plaintiil was bailed, and 
af+-erwards, while on bail, procured the mquisn 
tion'to bo quashed :-Held, that the xdanitiii 
was entitled, under an allegation that he diad 
incurred expense in piYjciiring his discAiarge trom 
ciistodv* to recover damages for the expenses ot 
quashing the inqiiisitioii. 

El & Bl. 928 ; 2 0. L. E. 2 < d ; 23 L. J., Q. L. ^ » 

18 Jur. 41 ; 2 W. 11. 61. 
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MANOR. 

See COMMON— C0PYH05.1.'. 


M ANSLAU GHTE R. 

See CRIMINAL LAM". 


MAPS. 

Sec DEED AND BOND— EVIDENCE. 


Semoteness.] — A plaintiif cannot recover 
damasos in respect of having been dctame<l 
bWoiul a certain hour, whereby he missed an 
npportiinitv of being taken into an employment 
in a shop' or factory, the damages being too 
remote. Hocy v. Felton, 11 C.^L. (N.S.) ^ 

L. J., C. P. 105 ; 8 Jur. (N.S.) d>4 ; .> L. I. 3o4 ; 
10 IW E. 78. 


Several Defendants.]— In trespass and assault 
a‘^alnst two, damages cannot be severed, though 
the assault is proved to have been committed by 
one with more violence and more circumstances 
of aggravation than by the other. Frown v. 

Allen, 4 Esp. 158. „ 

In an action against several where ail aie 
implicated in one joint act of trespass, the 
damages must be assessed against all jointly, 
thoin^h all may not have been equally culpable. , 

Miot V. Allen, 1 C. B. IS. ^ , j? .p i i 

Where two persons are lonitly sued tor false i 
imprisonment, one of whom has Boted troin 
improper motives, the damages ought not to be 
assessed with reference to the act and motives 
of the most snilty or the most innocent party, | 
but the true criterion of damage is the whole | 
iniLirv which the plaintiff has sustained from the 
ioint'act of trespass. Clarli v. Aewfiain, 1 Ex. j 
131 : 16 L. J., Ex. 296. | 


MARGARINE. 

See L0C.il GOVERNJIF.NT (BOOD). 


MARINE INSURANCE. 

See SHIPPING (INSURANCE). 


MARINER. 

See SHIPPING. 


market gardens. 

See LANDLORH AND TENANT. 


MARKET OVERT. 

See MARKETS AND FAIRS. 
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I. Slaegt-itek of Beasts, 785. 

Market Overt, 

1. Prii'ileyeof, 78f). 

2. Side.s ui Murhef Overt — What are, 787. 

3. Stolen Goods — ItUjhtof Oioner to Pecover, 

788. 
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Offences, 781). 

L. Hawker and Pedlar. 

1. Licence^ 789. 

2. Fd‘empthms^ 791. 


AND OTHER 


Rating Markets and 
Rates and Eating. 


Tolls — See 


A. GENERALLY. 

— Meaning of — Sliows and Contri- 
Tances for Amnsements — Buying and Selling.] 
— The api)ellant brought upon his land swing- 
boats, roundabouts, shows, and other contrivances 
for amusements, and allowed certain other 
persons to bring upon his land similar contri- 
vances without any payment. There was no 
buying or selling, and no exposure of goods for 
sale. The appellant having been convicted of 
having permitted a ‘‘fair’’ to be held without 
obtaining a licence so to do :• — Held, byBruce, J., 
that there was no evidence to justify the con- 
viction, as there was no buying and selling of 
goods, which is a necessary element in a “ fair.” 
Held, by Lawrance, J., that the amusements in 
question constituted a , “ fair,” and that the 
appellant was properly convicted. Oollvm v. 
Cooper, 5 R. 256; 68 L. T. 450 ; 17 Cox, C. C. 
647; 57 J. P.248. 

Bes training Holding of,] — Where land 

was directed by a local act to be put and kept 
in proper condition for purposes of recreation, 
the court restrained a corporation from holding 
thereon a fair at which cattle were sold. AU .- 
Gen. V. Smthampton (Jorp oration,, 1 Giif. 363 ; 
29 L. J., Gh. 282 ; 6 Jur. (N.S.) 36 ; 1 L. T. 155. 

Accommodation in, Market. ]^ — A person who 
V exposes goods for sale in a public market has a 

right to'occupy the soil with baskejts necessai'y 
and proper for containing the goods. Toionend 
V. Woodruff, r> Ex. 506 ; 19 L. J., Ex. 315. 

• ; > If a person is refused, at a fair or market, 

“ ■" the accommodation to wiiich he is entitled, a 
court of equity cannot interfere by injunction, 
.semble. WealeY. West Middlmeiis Watenoo^lis, 
1 Jac. & Waik.;373:; 21 R; R^ 183, „ ; - , 

Failure on the part of , the lord of , R- market to 
afford suificient' accommodation, for' the public 
; .'VI ’ is not - a defence to an action for disturbance by 


it is a defence t*) an action against a dealer who 
cannot iind room in the market. G. F. Ity. 

V. Golds/iild, 54 L. J., Gh. 162 ; 9 App. Cas. 

927 ; 52 L. T. 270 ; 33 W. R. 81 ; '49 J. P. 260— 
PLL. (E.) . . 

A custom for all persons exercising a particu- 
lar trade to enter on the soil where a fair was 
to be held a reasonable time before it took place, 
and erect stalls and booths thereon for the more 
coiiveiiient carrying on of the trade and to keep 
them there until a reasonable time after the 
fair, paying 2^7. to the lord of the fair, is valid. 
Tyson v. Smith , 6 A. & E. 745 ; 1 N. (k P. 784 : 

6 L. J,, K. B. 189. 

Interference with Market— Power of District 
Board to erect Posts.]— A district board of 
works, under the statutoiy powers confen'ed by 
57 Geo. 3, c. 29, s. 58, and 18 A; 19 Viet. c. 120, 
s. 108. threatened to erect posts by tlie side of 
public footpaths along the public roads leading 
into the area of Spitalfields Market, in order 
to preserve the rights of the public and to insure 
the safety of foot-passengers. It was proved 
that this would seriously interfere with the 
access to the market, which had been recently 
enlarged by throwing into it the site of houses 
whicii had been pulled down belonging to the 
plaintiff Held, that such an exercise of the 
board’s powers would be an interference witli 
the “ rights and privileges vested in the plaintiff 
in reference to a market” within the exception 
contained in 18 & 19 Viet. c. 120, s. 91, and an 
injunction was granted restraining the proposed 
action of the board. Horner v. Whitechapel 
Board of Worhs, 55 L. J., Gh. 289 ; 53 L. T, 
842— C. A.' 

Erection of Weighing-house and Weighing- 
machine— Interference with Public Highway.] 
—In Dec., 1887, the plaintiffs, as the market 
authority under the Markets and Fairs (Weigh- 
ing of Cattle) Act, 1887, took steps to provide 
under that act a weighing-machine for cattle 
upon a site in their market-place which, accortl- 
ing to the plaintiffs’ contention, consisted of two / 
Iona- and nain'ow strips in the market town 
separated by the highway. The defendants 
interfered, their contention being that tlie mar- 
ket-place was not distinct from the highway ; 
but that the entire space upon which the mar- 
kets were held was a public highway dedicated to 
the use of tlie public, subject only to the right 
of the owner of the soil for the time being or his 
lessees to hold markets thereon : and that the 
market-place, as a highway, was vested in them, 
the defendants, as an urban authority under the 
Public Health Act, 1875, and that tlie proposed 
weighing-machine would be a public nuisance, 
and.”^ interfere with their rights in such highway 
and with the public right of passage thereon 
Held, that s. 4 of the i^larkets and Fairs (Weigh- 
ing of Cattle) Act, 1887, was an imperative 
section, and that the market aiithoi-ity was not 
only at liberty, but was bound to provide a 
proper weighing-machine for their market, which, 
according to the act, must be a permanent struc- 
ture and" not a movable machine, and that the 
defendants were wrong in their contention. 
McIntosh Y. Ilomford Local Board, 61 L. T. 185. 

‘ Power to. let Covered Portion of Market' for , 
other Purposes.] — 'By 37 & 38 Viet./ c. Ixxkv.y ; 
s. 8, the corporatuni of Edinburgh (who were 
grantees of a market in Edinburgh) “ may cover 
" a suitable and convenient manner the fruit 
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a,„l vooetable inarkot-placx., a.d improve mrd 

better adapt tire sm.te tor tue purposes ot ^ over parts of the oxtcnial streets as rveU 

natrkcT. aad for the aeeonmtodtP.m. ol a > 0 = .ut.Uts ova^p i,,,,,,,,, 

■usii\u- tlie same, and l*id.>Iie, iVe. , streets •—Held, that mnler the grant *' ni sue 

always that the ground lloormd\ oi sudinniiha ; ^ market -rights extended into tlm hair 

plaeJ shall be n.e<l for sueli iruit and vegeti 1 internal sti4e?s wdl as over the market -i laeo 
marker, and that ad vacaiD J' ij^tcrnal streets ; and th.e 

market-])laee, \vbetner on the f-iy^tnd ■ from the documeihs and evuienee 

alK>vetln 2 samcmnHltdlyaermran< mfetence n m dedicated to the nnlhic, 

stalls, or shops in or on such imukct-idiee i n^ ! > oct to the e%-ereise of the inarket-rignts, 

}>o let or used ].)y the corporation top such pum 55 L. J.. Q. B. IhH: 11 

DOM'S and for such rent^ or sales a^ to them shall Att-Orn. . - • ^ \V. h. o-ll: .“><* 

i ee m aoper ’* :~Held. that the eoiia'^ation were xV].p. ha^. d. , of L. i. -- l 
iiot entitled to exclude memhors of the public J. 1 . L. Ch.) 

from the covered portion of or at/'l—hnder a grant of the 

inai’kel hours and ‘ ^^7 jllarlitr ridit of holding markets and fairs •■ in or at a 

purposes * ’ ^owip the limits of the frauchise mclude ml the 

.11 App. has. bho— H. L. C^e.) the grantee has the right, in dm 

absence of anything in the grunt to the a<aitraiy, 
to appoint the place 7^1^ Hi' 


B IllGHT. HOW AOQIHBED. to appomi- tuo ~ itv 

Prescriptioii.]-^i'?'i a right may be gained U held. C 

bv immemorial enjoyment or ptesmiptiom . • 

Penripi Corjnmdvny, On what Days.l-Wlierc by the term of a 

■] Ex, H. 2i)2 ; 38 L. T. 80.:. ; 27 . H. 12b-- be hold on speclhcd days. 

Sdicles to sale :-Held, to be a sufficient answer Ilomei, m h. A., supia. 

to an indictment for a ^ Biseontmuauce--Ahandonment.]--IHsus^^ of 

had been enjoyed • 6 the fair groimd, in consetiuence of the illegal 

out interruption. v. SnuJp d L^p. 1 , ^^Qidiiig of rival fairs, does not constitute a di.-.- 

il for t^veutY-{our years without interruption, the 0 19 1.. 1.., 

grantee is by such use “'P" p? w, Forfeiture of Graut-Waiver.l-The pyinciple 

disturbance. IMcroft v. Heel, 1 ios. i. P. 400. the Hurhi Ca.u D Cl. K 

Crown Grant.]-The crown h.as a right to 

grant a market franehise to one . accommodation for the public cannot 

land of another, thoiigli it cannot be mmicisc I 1 , h ground ot granting 

against the wiU of the ptmsou to whp the ov ^ t 

belongs. H hV 4 h J P within the corninou luAV distance, applies 

227; 14 Q. B. U. 24., ; W • h- J-. ■ J- i- „ther breaches of duty involving oipitnro p 
S2e-e.-A. Aftrmed ultra irrant. such as holding a fa r or inarket on ilajs- 


markets. The right to set up a k' only cun take advantage ot such a tor- 

is a prerogative right, whipi can OTiy JO ' be waived by the 

by the crown after a prolimmabV mqu v nndu 1 tcu individuals and 

right to hold a market - m or near u ceitmn li. 1. 

place is not a grant by metes and bouips. Statutory EigMs.j-A statute, of 

Ge„. V. 7 /,n-»«r,inC.A.,snpra-pcrLoid Itsliu, of a statute,^ may lie 

M.B. , , ... Si bv the party for whose beneht it wras. 


Bedioatiou of Street subject to Mpket 33 \v. B. SI ; 4U J. P. 2«0 H- 1. (H.) 

Sights.!— By letters patent m 34 Graut of Hew Market— ExUnguispueut of 

kiiTg grinted market ri.ilhts ;m sive juxta a -Under 


the "reater i.art ot me re v ^ .Manchester, wuicn wiis 

it'-'Dio grantee or his successors in V/l® the sis townships included in Ip 

out the square as a niarket-place mth fo ATnon"- these rights, was an ancient tranohise p 

internal streets The land immediately x ^T- market which appieared to have been a. 

•omdindbAWowus afterwards laid out m -tho .Man- 

four external streets, but it did not apppr to . Market Apt, ,1846, the oPrporpwn were 
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they Fhould ftink fit >1* i ”l 

respect of .^-h -le j is not and 


teouprli WMon tuoj “tn^-r-vr- . 

martet-places. and to chwge apy tolk not 
exceeding those mentioned in the schedule to 
the act (which were higher than the old accus- 
tomed tolls), and to make certain charges fm 
wSng which could not have been mtule 

mufer the old franchise cSi^rof 

Tinder the act a change of time, a chaiit,e o 
place, an alteration of the old ‘ 

imnosition of new charges, and an 
sfon of ?he market from the township to t e 
boiouglutho elEect of the act to ^ve 1lm 

r.nrnnrition ncw rights of hokling inaiKcu 
in substitntion for the old 
the old franchise was 

■Corpoi-fitiim T. I^yois, 22 Ch. U. 2b/ , i( 

'677 — C. A. 

-When Old Grant Insufficient.]— H, by 

SI „ tfi-ms of the grant, the market was to be 
>!c?d^ to a fixed place, defined and known by 
lotos and Ws, should those limite not be 
sufficient and the owner of the market have 


T’csnect ot siicii saic^, uug * >- 

niaf bc gaincl by immemorial custom or pre- 
Stiorn The iraut of a market •■ with all 
ifbSties an.l free customs to such a market 
belonging” doos^uot imply such a right, 

Co>-p.>ratio» V. Bed. IS L. J., hx dKl 3 Lx. L. 

o<)o ■ 38 L. X. SO.”) ; 2/ W. R. 12o— C. A. ^ 

The ei’nnt of a market does not of itsck imply 
a rin-ht in the grantee to prevent persons h'oui 
selUii'i' marketable articles in tlieir private simps 
withhi the limits of the francliiso on marlct't 
days. CorpoMy Chqman, 12 

M.' i: W. 18 ; 18 .L. .1., Kx. .It ; ^ Jui . IC-tl- 

A vio-ht bv custom to exclude persons from 
selling“marketable articles in their shops ou 
Im-ket days withuut the limits ot the niarlmt, 
is valid. ' Mneclesfichl Corpordtuui v. Pedhnj, 

{ K. & 21. IbS ; 1 B. & Ad. 39". 

Evidence for.] — Mhere a market fOj. 

meat &c . was proved to have been in existence 
n the rcigu of lames 1, proof that the grantees 
of the market had for the last hundred years 
A, pointed market brokers, that no butchers 
stops had existed out of the market place until 
1810“and tbatthe stops then set up were objected 
to by the grantees ; — Held, to be sufficient e\i- 

donee of siicli immemorial riglit. lo. 

T corporation claimed to bo entitled by pre- . 
scriptioii to a moat market within the borough, 
and' as incident thereto they claimed the right 
to prevent butchers from selling m^t m tp't 
own shops on market days withm the limits of 
the finuohiso The evidence was that from the 
toe oriWng memory down to 1862 butchers 
Iho had shops in the borough closed them on 
uc fn tPp nifTT'kel: and 


rharter— How Bepealable.]— And where the 
ffito chapter plportcd tobc granted “de assensu 

prielatorum c«ni, “f'^yed ‘io 

holdlhrmartot within the prescribed 
\vmil(i be void, and would be repealable by ^n o 
The words stated would have the efiec 

pf giving the first charter the authority o shops in tno uoiuugu 

act of parliament. Ih. mu i,,, ,r.t nvivkpt days and resorted to the market and 

kch a charter could opy lie repealed by act I m.i ’ {„g stallage; that in 1862 two 

of parliament. If the market^ created by the , this, but on actions being 


rvp ri^vlinment it tiie uuukcu -- 

first dlrter had not sufficient space tor the 
accommodation of the public, and also if 
the Since originally allottal to it was employ td, 
o^sifffered by the grantee to be employed tor 

InlXerllkhffi such 

circumstances would form a good defence to an 
actir brought by him 

iSi Sul Ilk -facias -to r^ieal the 

Itiula ^ -r. .. would, an action would 

^Uld'^bf glared withi the limited distance. 

Id. 

-FfTect of Charter on Prescriptive Slight.]— 

S be consid^ed to extend beyond that winch 

u attached by the common law to the giant of a 
3 , Cl. & F- ^ ‘ ' 


sold there, paving ...x 

butchers refused to do this, but on actions ^emg 
brought submitted, and thencetorth paid toll for 
kecpiiui’ their shops open on market and 

that the defendant bad paid a sun ihxr toll toi 
some years before 1875. when he declnied to 
continue the payment : — Hehl, that the Evidence 
was sufficient to support the claiin to prevent the 
owners of shops from selling in them on market 
days. Penrpi Corporution v. Bed, supra. 

Locality of Market.]— In an action by a lord 
of a manor, for disturbance of a maiket, it tlic 
lord proves a market immemonally liolden in 
certain places within the manor, it is not a 
necessary legal inference (no grant being pro- 
duced^ that the market was granted to be holden 
in those places only: but a jury may presume , 
from circumstances, that the market was granted 
to be holden in any convenient ^placc within the 
manor. De Ihdzen v. LlAycI^ A, & h. lob ; b 
N. & M. 776 ; 5 L. J., K. B. 202. 

Xrnder Parliamentary Powers.]— A mar- 

ket company obtained an act, the preamble ot 
which recited that a conveiiierit site inight bo 

obtained between certain streets on the east ana 
certain other streets on the west, and 
enacted that the Market and hairs Clauses. Act, 
1847, was incorporated therewith. The special 
act authorised the erection of a market-house on 
land described in the deposited plans, 
company was enabled to alter and widen streets 

— pointed out on the deposited plans, 

Idditional lands, not exceeding two 
qifvxter of land on the west side 
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K^iJ) Fkm^i—Right, Eom Acquired^^ 

tern boundary to the accommodation o£ the public, 0 llcilhj, 

and liis 1 A os. J. 114 ; lii.rw.o-- 

“l olaui^. but it Fiiluro on the part of the lord ot a maAet 
■ %\W iutcudod to afford sufficient accommodation tor the pub lo 
fen one of the is not a defence to an action tor uisturnauce b> 
d to take tlie the setting up of a rival place ot sale, rut uoiigi 
■i to build upon it is a defence to an action against a deal. i >suo 
0 thrimXS cannot find room in the market, lu order m 
.rem oiiA.filed make a defendant liable to an action tor lU.,- 
In^is the land turbaiioe of a market, it is not uecessaiy to prove 
nd as therefore that he acted with the intention of defrau.Uiig 
was authorised the plaintiffs of their tolls t'-*uig adyan ai.e 
(‘f siivulav of the concourse at their market, h, h.Ji . \ 

hat lauds were conferring certain prinlegch on the citueus, ant; 

's‘v granting that no market shtadd be held witnin 

JJ seven miles of the city. A charter was gran te<i 

iitj 1 ..JO. ^ Dlaintiii’s predecessors 


MAEKETS 


ot one of the streets on the wes 
■of the area sviokeii of in the |>ie< 
lantl was tlescribed in the depositt 
tU*d not thereby apitear tliat nmrt 
to be bikt-m than enough to wio 
stretu-s. The company proceede 
whole iaml of A. compulsorily, am 
it a covered building, in ailditiou 
iiouse. authorised ]:)y the act, win 
a bill for an injunction Held, i 
of A. w;is described in the plan, a 
it might be wanted, the company 
to take it ; and as ]>y the general a 
rnav mean the plural," the coi 
restricted by the word ^Muarkc 
tlie enactments of die s^iecial act 
a reference to tiic preamble to ex 
the injunction riuist be refusei; 
being the prosier judges of w 
necessary for the works. Iliclia rd 
I^ahlic Marlict Co., 28 L. J., Ch. 


0 DTSTURIIAInCE of market. “in’ or next to S. Square, ' winch was witnin 

1. ACTIONS FOR. proved from 1728. The plaintiffs built bouses 

• -n iw -p,-.,. at S. Square, and let many of them for purposes 

Ho Toll taken.]— All action will lie foi exect- ^ market, anti there was 

iug a market near pe plaintiff evidence that tlie market was very crowded, that 

though the defendant only took niotiey i i ttie “y^yy^fficult for dealers to get stalls there, and 
nature of rent for his stalls, which is a _ substantiallv the whole market area was let 

act: but took no toll, and imd no pretence o a or week, leaving no space 

pieixoiK'lre court, oimaiiy thing that amouixte^^^^^^ the^general public. The defendants, \vho 

a ufurpatioii of a fraiichise^of the ciowm -_ • qi( ^ i.,xU,vay company, established a depot or 

V. Clmiu-ich, 7 bos. k C. 4 1 , ii. , .41 1,. tu terminus, which was within 

8 Doug. 1T7. 300 yards of S. Sfiuare, and let them to dealers 

Effect of Waiver.]-I£ the grantee ot a nm^et for the 1’“^"^° tlw 'c^muy 'fl® 
under letters patent trom the tcii.aiits’ advertisements inviting consign- 

another to erect a market of produce; no pei'sons %vorc allowed to 

and uses it for the space of sell except the tenants of the shops, The plaiii- 

withoiit interruption, be is by such use bromdit an action to restrain the defendants 

hisaction for disturbance ^ “interfering with their market rights 

croft V. Heel. 1 Bos. ^ 1.400. t.ee 6-. L. >J. . although the charter of .Edvv. 8 bad 

GoUUvml^ infra. force of an act of paidiament, the corpora* 

..Utot S.l,]-To ™.r. ... J- S 

action for the disturbance of a maiket, it i» , ■ presume that tlievcousoiited totheohartcr 

necessary that the dcfeiulaiitshoukUiavoactaalb “.f "h^pi. ^Iso. tbit thedep,-.t uf the defon- 

sold : any active intertereiice “tj , ® lilthoueh not' technically a marker, was .a 

duct of the new market, or V ./ aisturbance of the plaintiffs’ rights, and nmde 

profits or risk, s sufficient, 35 ttm iiiible to an i.’.juiicrioii : and that even if 

turn V. Emoi‘, .19 L. J., b-v. il , t-'- n. * pUintiffs' mode of ooiiductiiig their market 

•r\ jz • 4. Crtio K-cr 1 would nreclude them from maintaining iin act ion 

Where ^pace Behcient-S^ ^ ^ defendants, yet it did 

^Mdierc ])axuuM the space preclude them from bringing an aetmii 

was used tor otkea-purpohes thaixth.^ a‘miiist the defcmkints to restrain them trom 

in the grant, and the remaining became g,,le in the neigh- 

insufficient for the public q tairhood. ZsHmten 3lurke.t Case (12 M. A W. 

at XI time whmi therc^ayocim ni Hleffal Tolls no Excuse. J — Although the 

without shewing that p takin^^ of tolls on xxn animal not sold imiy be 

took place, ho ^ v illeeaT, unless such tolls are demanded as stallage, 

there vimii r«.m bin «.ke - >^^bhe levying of them cayot form ,a j^tffioa- 

^•'bVtro^SKB 18^29 II.B. 28.5. And tiou for setting up a rival market. 
see’ o f Sri GoW^mU, inf ra,^ My v (i«rd) v. Pome,, 19 L. K., ir. 1. 

Waller, 7 B. & 0. 40 ; » D. & B. 863 ; 5 ... .I,units— Different days— liability 

(o.s.) K. B. 358 ; 31 B. b. i*o. - , . , persons taking part in Disturbing.]— tyhero 

Wft v'kp’t 1—Tt Is e^^sentxaT' to there is a franchise right of holding .fairs and 

^ ““id market against a new markett,.and'.d£ taking tolls in xespwt thoreOf, 

the complmnt of “ maiUt g an unauthorised fair or maritotisheld within 


b.', f : ■ - -: — 
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MARKETS AND FAIRS — Disturbance of Market. 

able distance of the prescribed place, and 
:ho ambit of the grant, 
is held on the same day as is presci ibcd 
M-art for holding a fair or market, there mar 
rtxml intendment of law that there, has the mar 
■disturbance. ■ If. however, the injju.> unless d 
h'om, acts done outside the prosc 
;,r done on different d.ays from those, 
d, a question of fact arises^ .. , 

e adduced of ‘totual disturbance by the 

, sought to bo made liable, and ot njmi 
•ifrhts of the patentee. Every peis>on ^v 

In an ilUal combination to dis uih a 

1 , 4 - r^•F Unlflinp’ fairs, or -who know- 


,2.. DISTUEBANCE, ' \V 

Sale hy Sample.]— A sale by 
•ket day, near to but withoul 
jket, is not a disturbance 
done designedly and with 
;ribed I to evade payment of toll. Breconj 
JtJdivarth, 1 H. & C. 51 ; 31 L. J,, 
and proof | (K.S.) 461 ; 6 L. T. 293. 

Sale out of Market— Custou 
6.10 1 Market.]— A person broiight shec 
house forty yards out of the lirn 
left them there, went into the m 
o-iiilty of disturb- of customers, whom he brough 
aJMen, 19 L. E., public-house, and there sold the 
l_Held, that this was a fraud up 
for which the seller was liable t 
the lessee of the market. Brldgi 
an action . W. 375 ; 8 L. J., Ex. 246. 
,.::A’s fairs and 
combination had 

within the I Yard.]' 

in such a way 1 ■ - 

. . that the 0 }auses Act, 184' 

csto such combination, take tolls for articles sc 

of the rival fairs with : * ^ 

uuy were infringing the plain- celling except on premises 
defendants, by their pleading t 5 ect. 1 

the action, denied the P^^titt s penalties on 
.. and attempted to justify the dwellings nr shops 

rival fairs and the conduct of holding sales 

' the combination : — Held, that potion could not 1 
)uted to the disturbance ; that j^j^Tket, though apj 
•estrained by injunction ; that wc 

be held liable in damages : but ancient mark 
■rd to the case, made by them, v 

the costs of the action. Bemble, 83 . go L 

had by their pleading admitted provisions in 

aintiff’s rights, and shewn that they weie intended to 
■usual vendors, and that the part they took inf,. ingin: 
i thc rival fairs was due to madvortence, thtj 
'ould not have been ooiidemned in costs. Ih. f,, 

also exen 

S™.ui w«kly .n ^ 

" \ liven lars stXb that weekly sales of as a sale- 

ftril b^auctioii 4ouia be held there on Mondays, upon it. 
atiie byaiicii ^ t +. 4 .v.mr ‘ifUinn to restrain urban sai 

;;i, 1 t ;"5 

rSndants ““redoing was in fait the establish- oliise ai 
\T„lT^defen&n?s undertaking to keep the coit 


Iniunotion—Bamages— Costs, 

for 'disturbance of the plaintiff^., 
markets, it appearal that a, u.-- 
been formed to set up riv J f.urs 
ambit of the plaintiff s grant, 
as to disturb their tranchise lights 
defendants were not parties 
but that they sold at one 
a knowledge that- the}’ 
tiifs rights. ^The ov.. 
and evidence in 
riirhts as claimed, 
holding of such x 
the origiuators of 
they had contrib' 
they should be r< 
they should not 1 
that, having regar 
they should pay t 
if the defendants 

the pis 
mere cj 
in 

W( 


Alteration by Statute— Modern Market— bale 
4'he commissioners of a town were by 
their act incorporating the Markets and 

- 7. cmiiowered to set up a market 

■^.juL . " As sold therein. Sect, 47 

of the local act imposed tolls on all persons 
_ ■ " in their own occupa- 

13 of the Consolidation Act imposes 
L all persons selling except in their 
:_Held, that an auc- 
on a field in' his own occu- 
be sued for disturbance of the 
„.’>art from the special act that 
^ould have been a disturbance of 
t . A.berg(i venn y Impwmment 
Stral‘e>% 58 L. 3., Ch. 717 4:2? 
T. 756 ; 38 W. E. 158. 

the local act were iipt 
0 increase the liability of a person 
-r the Consolidation Act, but to increase 
of exemption, and that a person pro- 
r the local act in respect of tolls was* 
it)t from the penalty under the Conscli- 
A nutherford v. 58 







I'lLice of biisine.ss, . or on nny farm or laiul 
in 'ills occn|iatio!L’’ Tlie (iofeiHiant.s wore an 
nssoeiatioii of six individuals ■\vho had set up 
within the borcaigsi a, snle-vardpjr private market 
for r)ig.s, to whieh tlic public liad access <Uirmg 
market iioni's, and at Aviiich the pigs of any one 
iniglit be sold. In this sale-yard there were 
coniiiioii ways, and a common room };)rovided for 
tiie frtrpienrei's of the market. .All the sales of 
]jig;s were, however, etieeted tbroiio-h the indi- 
vidual nienthers of the ass<jciation, to whom 
alone tlie various stalls were let as yearly 
tenants ; amd a charge of 'Id. had to be paid hy 
tlicin ti> the association for every pig sold, 
whenhor on. the jireinises or not. 'There was 
c'vitlence that sales took ])lace on ]')ortions of 
the yard ]iot let to the individual defendants : 
— Hold, tliat what the defendants were doing as 
an association and as individuals was not within 
the exceptions of the act of 1 808 , bnt amounted 
to a distnr],)auce of the market lights of tlie 
piaiatiffs, which much be I'cstraincd by an 
■in junction. L'lnii/nr/hcan Corj)0)-atloit v. JFoster. 
7UL. T. 871. 

Selling Cattle in Lairs on Transfer of Market.] 
— The plaintiffs were, down to 187)5, seised in fee 
of an ancient market for the sale of cattle, 
known as Sinithtieid Market, and were entitled ! 
to certain tolls in respect of cattle exposed for 
sale in the market. In 1855 the Sinitldield 
Marlcet was, under the authority of an act of 
parliament, removed to Islington ; but all privi- 
leges were expressly preserved to the plaintiffs, 
and it was enacted that 1 . 1.0 new market for the 
sale of cattle slioiihl be opened within a distance 
of seven miles from 8t. Idmrs Catliedral, in the 
oity of London. For more than fifty years 
').)e.foro the closing of 8inithfield IMarket, the 
defendants, or o.neuf them, had been in ] )os.sessio]i 
of a private lair near to that market, and in 
1854 the business that had there been carried on 
was transfeiTcd to certain premises about .six 
hundred yards distant from, the Islington Market 
and within the distance of seven miles from 
■St. .PauFy Catliedral ; lairs and recejitaclcs .for 
cattle were there provided, containing accom- 
modation for about four hundred Iiearl. Some 
of tlie cattle wore from time to time sold by the 
defendants upon, the premises between the 
market days, vvdiich were lield on Mondays and 
'Thiirsdays. Beyond a imifonn cliarge of lairage 
there was nothing in the nature of a toil upon 
'Sides effected by other persons than tlie defen- 
dants ; bnt where the defendants themselves 
noted as salesmen, they chai’gcd tlic same com- 
mission as if the cattle had been sold in the 
plaintiffs’ market. The cattle tints sold in the 
interval hetweeu the two markets, would if 
there had been no o})portunity for sale between 
the two markets, have found their way to and 
have been sold in the market of the plaintiffs. 
Jvrom time immemorial cattle had been sold in 
■certain lairs near Smithlield Market, of which 
that I'jossessed by the defeiKlanrs was one. The 
<lefeiulants now claimed to have a right either 
from lost grant, prescription, or otherwise, to sell 
cattle in the mannei’ described : — Held, that an 
action was maintainable against the' defendants 
IVir a disturbauee of the plaintiffs’ market. 
Lomlon- fhrpnrat'uyn- v. Low^ 49 L. J., Q. B. 144 
' 4‘2 L. 1\ 1(> ; 28 \Vk 11 250 ; 44 J. F. 109. 

Held, also, that if the defendants had had any 
'lu’cscdptivo right to carry on such sales in the 
neighbourhood of Bmithtield Market (which -the' 


.court were clearly of opinion they had not), such, 
right h.ad in 110 way been transferred to htirs in 
the neigh bouj’liood of bsliiigton 3Iarker. /*. 

Another Market on same Day.] — A market 
held in the same town witli an oLi market, if 
held upon the same, day, is a di.sturl-janci* b)- 
inteiidraejit of law ; Imt if it is Iield on a liiffbretit 
day it is only evidence of a <Iistu.rbai-K'c. iMir^ 
rhe,\'tcr 'ConmnUort v, AAw/*, tjh I,f. J.. Ex. 11 ; 

L. 11 4 Ex. 38.5. 

The establishment of .a new inaiket, xo l.)e 
holdeu within the same times, with in llic common 
lavv.distarice of the old market, was prlina facie 
injurious to the latter, and therefore vui<i ; tlie 
convcriieiice of the public would not, under such 
circumstances, justity the grant of a new market. 
Ifilhif/toH Bilk In re. 3 Ci. A: I\ 5,13. 

Holding Markets on different Days.] — T'Uc 
jilaintiffs were owners of the tolls of an ancient 
cattle market lield weekly 01.1 Thursdays. The 
defendants, who wore auctioneers, iitted up witli 
stalls and pens a neighbouring ipiece of ground, 
and issued circulars stating tiiat weekly sales of 
cattle bAr a.uction would be held there on 
Mondays. The plaintiffs brought their aciion to. 
restrain the defendants from holding their pro- 
posed sales, as being an interference with tlie 
plaintiffs’ market : — Held, that, having regard to 
modern facilities for traffic, a. market on Mom lay 
was prima facie an injury to a maiket on Thurs- 
day, that what the defemlants were doing was in 
fact the establishment of a rival market — })ci* 

M. Il Blicea V. Payne. L. .1., Cli. 831; 12 
Oil. I). 408 ; 41 L. T. 118 ; 28 W. il. 234. 

Shop opposite Market.] — Acor})oratioii bronglit 
an .action to restrain the defend.ants from selling 
eggs and driei.l Jisli on market days in their sho}), 

•The .shop was situate in a street whicli adjoiiunl 
one side of the plaintiff’s market, and was on the 
ojiposite side of the street from, but not opposite 
to, the entrance from that street to tlie market. 

The defendants only sold their own goods in 
their shop in the ordinaiy course of business: — 

Hehl, that this vwas no disturbance of t he statutory 
right of market. JfancJtesfen Oo/jM>ration v. 

Ly<m,% 22 Ch. D. 287 ; 47 L. T. 077— G. A. 

See eases ante, col. 704. 

Pleading.] — To account for <.l.isturbancc of a 
fair and market place, a plea that the market 
was held by the pl.aiiitiff, without any lawful 
warrant or authority, is not embarrassing. PUz- 
gemhl v. Connors, Ir. R. 5 0. L. 191. 

Where, by law, markets are forbidd.en to be 
held on particular feast days, it is unnecessary, 
in Yileadingtlie right to hoh.1 a market on certain 
days of the week, to state the exceptions of the 
feast davs. Mosleg v. Wulher, 7 .B. ck 0, 40 : 9 
D. & R. 863 ; 5 L.' J. (O.S.) K. B. 35S ; 31 Ik IL 
140. 

D. EiaHT OF REMOVAL. 

Transfer within Tov/nshlp — Right to Ancient 
Site.] — The lord of a manor to whom a grant of , /■;. 

a market is made infra villain de W,, uiay hold ' 
it anywhere infra villam de W. ; ami whether 
villa 'extends to the towm of W., or the township 'A- ■■ 
• or, pax'ish-.iof W;,! the ^Iprd:' lias,, a xiglifc id.:tn'mpTe“'' 
the market place from one situation to another ' 
within the precinct' of- his grant ( and thoiigh he ' ' • / ‘ • 
should, have ho}den it above twenty years within ’ "'1 '' 

the’towmsMp of Wkwhih 'the 'grant only gave, 'j 
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771 markets AND ^ 

it him within the town properly so caUeil 

the time, yet if he afterwards gives iif /''r'i A' of faiiVare justitia 

the ronioval to another place in tnetownsh^^^ ,1^^, precinct ot tlieir 

public has no right to go upon his soil and tiec ^ j ^ accorainodariou provided by 

hold ill the old market place : and any ^ : piadoniare, oi* the change so injurious as 

goiiig theiniV liable to an action oitrosim|^ b.t I thu^^ a, c franchise, the 

the lord. Cumm v. o East, .idh , j , „iyof those ini iirciUs not settingup ot 

PI. 11. r,]U. . S . .-vni .dfniv If such u chaiigc is prodLicl-ive of 

A person Imllctcil for a miisance m eiX'Cting a . mnedy must be with the 

stall in the old market place, alter a who can proceed by indictment or scire 

.removal of tlie market, mav set up f to repeal the patent ; if productive ot 

ne'.sof the reinoval_ as a detcnce. ^ the ! private injiiiV, the party injured mu^t resmiAt^ 

proceed by scire facias to repeal tho ant <>t tl 1 J v. Ponu^r, ID L. K., 

market. iA-r v. ^hirke!/, T A. k. D.> , W . • | 

i; D. .■)U2 ; (> L. J.. K. B. 2U2. ;to'ml)lo, that a transl'er of the market from 

the old ni'arket house anil open street to o 


Incident to grant of Market.] buoSlin.f at die end of the same, and partly in 

SceW. by a charter, granted to a y ipmation^^^^^ establishing a new market 

two fairs to ^ be liolden onnuall.t j yijjA „ 50 of the 21 M 22 Viet. c. US. iV/ov v. 

borough and foreign, ami oonhunei . 1 worf/i. (\irj>(iriiti(>ii, 2 Johns, i: d. i>i , -.■ 

markets which they then hdd. wit h a rcscm ation \ 331 , 

of the rights of the lord of the^ manor. A , L. 1 . 11 - , J 't • 

market hail been holdeu ^ t ■ Exereiseable— No Change of Privilegea,.^^ 

High street until a very Late V?“yl A’y.’-J i° __K beiim entitlcl to a market in the manor oi 
corporation, finding it mconvenient, lemovcd t ' , ■ ^ PePl p, the public street on B.s 
out of the High street to another .‘“rUr rt 

convenient place within the borough j <=m; , soi , y, demising the franchise, 

poratiou exercised acts of Pyi “5 1 A ' term of years :— Held, that the removal w.as 

down an old market-house and oreetiu a j ■ - ^ess the public had the same privilege m ' 

one ; the clerk of the markets, however, had bee yy- the old. ii'.w v. 
appointed by the lord of ttc manor but he d the^nur naikei as 1 ^ . 

not receive any toll from the persons hyi«yy"S ! . p f -y ,02 

it. The defendant having been indicted for a I <1 L.J., A. •- ■ 

nuisance in erecting stalls in the High stiTCt, Interference with Existing Eights.]— A 

after tire removal of the market, the judge lUt 1 . owner of an ancient market, and 

to the juiy to say, whethei- the corporation w m j co 1 ^ borough was 

owner of this market ; b'f A ' Ant sLiatc. The market had from time immcmonal 

right ot removal was incident to tlic oianr. !?y the High street. A party 

Tlle jury, having found in the afcrmatu e, the house iAhat street, and he and the previous 

J court refused to graid a new trip. Ilex v. of the houses in which 

,I|J’ Cotii'vill, 1 B. &: Aid. tw ; 2 Chit. 4., (. several other occupiers of houses 

A municipal corporation was entitled to lu . thPstreet had from time immemorial erected, , 

^ market at any 1-pc within the Imiits ol its opposite their houses, and 

municipal borough, riie 2 & J i ■ A' | y,, , „,■) .n- stalls themselves, or let tliora to 

enlarged the boundaries of ^ 1 AAA No Als we over takmi in rcst.ect of 

par] iaineiitary purposes. n. lo - aDI ot stalls thoipzh they were 

subsequently extended Lkeii for similar produce exposed in 

municipal borough to those ot the parliamu c j oi^ewhere. In an action against tlie 

borough for certain purposes. Ihe corpoiation ; the c ^ r to anotlicr 

theApon removed its market to a place wrtlrp ^ Abo 0 ml “I tlat the right 

the boundaries of the old mimioipal rthlstAlAms a rigid which mi'ght reasonably 

within those of the parhamontary Upph .- py Ay, rAyel,eeu .^ranted bv the owners 
Held, that the corporation 1 thlC^ 

ancient right to hold the market by the clianfeC j c c sufficiently connected 

which it had made in the pkee tor holding it. ^ Aoiit of the houses to be claimed 

MMr V. A«,,er, .19 L. .J.. Ex. , thereto. AVys v. 

Uudeil grant of a market to p 'Aklt ' 8.) 1078 mS L TAic-i’’; 12 W.’ 11.' .70. 

certain limits, the grantees may hold the mai v 1 1 ^ -.V imit if the oiffiina] grant was pro- 
in any convenient place within the l.mita, and ; ’fAyyA imirkAat ai^ place widiin 

may from time to time remove such maiAet, oi | su ^ ^ “ |p corporation could not 

anv part thereof, to any other coiiyement place | lo t b ? ‘ ^ would ho in derogation of 
■ i ^affi of r St Iffiimed. //n 

When a grant of markeUs not contoed to any j Corporation acting as Local Board.]— 

particular locality, the grantee Vlthoimh there is a clear ri.ght at common law 

time change the site in order to suit h s own tic site of a market 

' . convenience J but it is an iipphed condition oi to c ^ ‘ members of the 

the- exclusive privilege that he .shall provide a . „vail tliemselves of the 21 & 22 Yict. 

' . market place, and that, implied cmidition is ‘ ^ ^ local board rather than in their 

... V- liA iAT.cy .«.« -ho mves reasonable accom- c. Db, and, as a n cai ou.uu 
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Jillix V. JJr'uhiiionli Corporation^ 2 Johns. 6: H. 
JT ; 4 L. T. li2: U W. K. 331. 

Uader Autliority to Extend and Improve.] — 
In the C:imbn(l.i:>'e Marker. Act. I8o0, i^owor was 
^eiven to tliu mayor, aklermen, and biiyij;csse3 iu 
to enlar^'c as well as to improve the 
market of that boi'ouyli : — Held, tliat the meaning 
oi tin? wo]‘( 1 was not restricted to merely extending 
the market to sti'eets tlica'otobn’e forming parts 
nf its sides, but antiiorised them to extend the 
market to otliei' streets in its immediate neigh- 
bourhood. evcji though such streets were not 
meutioiied. in the act. Aft.-Gra. v. Canibridf/e 
t Corporation, L, 11. G Id. L. 303 ; 22 IV. K. 37, 

The gone.rid objeet of the act being to enlarge 
and improve tlic market of the ])orough, the 
mayor and aldermen, who liad the right to hold 
markets in the borongli, though by tlie act not 
authorised to enlarge an existing corn exchange, 
were authorised to erect a imnv corn exchatigc, 
and to make it adjoin the borough market, such 
being, in their opinion, a matter of public con- 
venience, and an enlargement and an improve- 
ment of the market. Ih, 


E. TOLLS. 

1. OiuGix OF Light. 

Incident to Grant,] — The grant. of a fair, “cum 
omnibus libertatibus et liboris camsuetnclinibus 
ad hujusmodi foriarn ].)ertinentibus,” does not 
give a right to take tolls. Eipremmt (EarV) v. 
AV/?//, 6 (fc E. 924 : 0 L. J., K, B. 205. 

If a grantee of a royal franohise, as toll, grants 
an immunity tliereoiit. and the franchise of toll 
afterwards becomes extinct by unity of posses.sioii 
in the crown, the immunity does not thereby 
cease ; and if the crown re-grants tlie toll, the 
grantee must take it still subject to the immunity. 
Tetckcnhvri/ (^Bail'Hf") v. Erich noil, 2 Taunt. 120 ; 
11 IL il. 537. 

Immemorial User.] — In a high street in a town 
and manor there was a market-liouse belonging 
to the lord. This manor, together with the 
market belonged to the crown in the reign of 
Henry 3. As far back as living memory extended, 
various tolls liad been paid for the u.se of the 
market, for articles hawked about the town, and 
for stalls and standings for the sale of articles 
erected in the street. One of these toils was a 
shilling for every cart-load of fish, fruit, and 
vegetables hawked about the town for which no 
toil had before been paid in the market : — Held, 
first, that there was evidence that the toll ha{i 
been paid from time immemorial, so that a legal 
origin of the claim would, if possible, be pre- 
sumed. Lawrence v. LIHcli, 37 L. J., Q. B. 209 : 
L. II. 3 Q. B. 521 : 9 B. & S. 407 : 18 L. T. 483 ; 
16 W. Fv. 813— Ex. Oil. 

Presixmed Bedication.] — Held, also, that the 
claim might be sustained' as to a toll granted or 
3‘eserved -within time of ' memory, hy presuming a 
dedication b}^ the crown of the street to the 
public since the time of Henry 8, which would 
be a good consideration for a grant or a reserva- 
tion of the- toll claimed, as it was not toll- 
thoToagh, or a toll for the mere use of the way,- 
but imported a licence to rest and stay upon the 
land for the purpose ox selling marketable com- 
modities. 11k ‘-'•7 


Transferred hy lease,] — By a private act. 
passed in 1S35, the market kI Levonport, belongs 
ing to A., -was eniaiged into a markel for cuttle, 
sheep, &c., and A. was empowered lo k-t r-it-; 
erections, buildings, «kc., on the ground wiiere«»:i 
the market should be held ; and to deiiuind and 
take certain tolls of and from airy person or 
persons bringing any goods or articles t*) the- 
market. There was also a clause providing, that 
if the owner should demise or lease the market, 
or the site, and all or any of the erections or 
buildings thereon, the lessee should, subject to- 
such exceptions or restrict ions as might !.>e 
ex])ressly contained in the lea.se, take aiul enjoy 
the rents and toils autliorised to be taken by the 
act, as the owner would have been entitled to do 
if the lease hatl not been made : — Held, that- a 
le.s.see of the market, untler a parol demise, was 
entitled to demand and receive the tolls. Brh/- 
land V. B/utj)fn)\ 5 M. tV W. 375 ; 8 L. J.* Ex. 246. 

By Statute — Conflict with other Eights.] — The 
Brecon Markets Act, 1862, vested in the Brecon 
Markets Company certain tolls, which, under the 
name of “drift toils,'” had been iminemorially 
received by the corjpration of Brecon for cattkg 
goods, and carriages ])assing to, through or from, 
the borough. A railway company, under the 
sanction of an act passed in the same session, 
acquired land, not being a highway, on which 
they constructed a railway and station within 
the borough of Bi'ccon, whence ])as.'«engers. gcrxls. 
and cattle were conveyetl by other lines of rail- 
way to other places beyond tlio limits of the 
borough. The rights of the corjionition and of 
the Brecon Markets Company were expressly 
reseiwed by the llailway Act, but thoi'e was no 
provision either in that or in the IMarkets Act 
expressly enabling the Brecon 3Iarket.s Company 
to levy tolls on tlie railway : — Held, that the 
Brecon Markets Cbmpa'ny was not entitled to 
toll in respect of cattle, goods, or carriages 
passing along the railway. Brecon JSIarheU 
V. and Brecon 42 L. J.. C, F. 63 ; 

L. E. 8 C. P. 157— Ex. Ch. 


2. Amouxt of. 

Eeasona'bie.] — A grant of a fair or a market, 
with an express grant of toll, p;isses reasonable 
toll, though no amount of toll is specified. 
Stamford Corporation v. Bawlett. i C. tk J. 
57, 400; 1 Tyr. 291. 

If any objection is made to the anti(puty of a 
toll on the score of rankness, it might still be 
supported as a reasonable toll, tlie amount vary- 
ing from time to time accoiYling to the varying 
value of money. Lairrence v. Hitch, 9 B.lk 8. 
467 ; 37 L. J., 'Q. B. 209 ; L. E. 3 Q. B. 521 ; 18 
L. T. 483 : IG W, E. 813— Ex. Ch. 

A toll of one penny for every pig brought into 
a market is not iiece.?sarily unreasonable. Writflit 
Y. Brudster, 4 B. & Ad. 116 ; 2 L. J., K. B. 6.' 


market, enacted, that it should be lawful for the 
owner thereof to take all such toils as were 
usually collected or taken, or which were pay- ‘M;. 
able wdtliiii the market Held, that such owner, 
aithbugh not entitled at common law to any toll, 
might,; under, that act,. recover such tolls as, at,. .■ 
the, time of passing thereof, were usually j)aid in 
any part of the market although the tolls then 
usually paid H ie^pect of the’ articles were : .4 


71 1 


lien 

SfliStli: 

'■yke* 

iSilsif-'- 

' I id 
mfi 
fU 

ftiasiss. 

Sl$mir 

iffiis 

!h.* 

' ' (life 

•Siiii 





776 



■iiassensrers ratliei- tlian oi gowis. 

Y. 5 East, 2 ; 1 Smith, 211-. 

Misconduct of Toll Collector,]— Wliero a toll of 

corn has been cusloniarily taken by dipping into 
the sack, so as to bring out a certain quantitv, 
■and the collector varied froni the proper mode 
(hv sweeping instead of lifting the toll), ^ 

take more that tfov-ci; lay agauist him 

for the excess. Soniian y. JJdl, 2 B. Ct Ad. IJ . 


■averse.!— To support a claim of toll- 

a, special consideration neeii not be 
lllcluiy(h V. Bcnnd/t, 2 D. ^ ‘' } 

223 ; 1 L. J. (O.S.) K. B. 97 ; 2;) 1\. B. 

action for toll-traverse evidence that a 
a nmrket-dav sold forty-one ciuarters of 
two sacks pitched in the, market, is not 
b to authorise a vei’dict against him. 

llcudiiuj Co}'2)or(iflon. d Bing. 8 ; 12 
!01; 1 Y.’ct J.l; 29E. E. 49U. 

horougli. J — A claim of’ toll- thorough can- 
.nnnnvh'.h without sliewiiig a beneficial 


3. Foe What allowed, | 

Sales by Sample.] — A prescription for toll in t 
respect of izoods sold by sample in a market, and ^ 
aftmwards^ brought into the city to bo delivered, j 
■cannot be supported. IBll v. c 

520. But see B C,, 10 East, 47(-> ; lU E. E. 

A seller of corn by sample in a market i^ ^ 
benefited bv the market as well as the seller ot ^ 
corn which" is pitched there in bulk anc sold ; . 
and if he refuses to pay the same toll which is 
paid bv the seller of com in bulk, an action lies ; 
against him for the injury done to the 
in selling bv sample. Tachcsbiivij (^IjUUijj ) 5* 
BnclinclL 2 Taunt. 120 ; 11 E. E, 537. 

ja;il5j:_-Sale from Boor to Door.]— By a local 
•act, 15 Yict. c. civ., for the establishment and 
xe<nilation of markets in the borough or L., it was 
provided that, after the opening of the market 
places, every person (with certain .specified excep- 
tions) who should sell within the limits ot the 
act, other than in some one of the market places, 
private legal markets, or in his own dwelhiig- 
house, shop, warehouse, yard, or store, anytlimg 
whatever in respect of which tolls Avere by the 
act authorised to be taken, should be subject to 
a penaltv. Milk was not one of the articles 
specified 'in the act as subject to tolls ; but by a 
subsequent amending act, 25 \ict. c. 
bailiffs and servants of the trustees ot the i 
ma,rkets were authorised to remove to the markets 
any articles, and, inter alia, milk, illegally ex- 
posed for sale in any street or public thorough- 
fare within the limits of the former act, 
a further amending act (35 & 33 Viet. c. ^ 
was provided that it should be lawtul for the 
trustees, if they should think fit, to demand and 


4. Penalties foe Konpayment. ^ ' ■ 

— ^Vessel Moored to a 'Wharf*]-— *By a 
' market act, eveiy person who shall sell or expose 
' for sale at any place within the limits of the act 
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moned the appellant for so selling milk vitlioul 
payment of toll : the appellant was convieten . 
—Held, that, under the acts rogula.ing the 
markets, the trustees were not entitled to le\.v 
toll on milk not sold iii one of tlie iuarKen'lf-«‘-‘'t 
but sold, as by the apTiollant, at the Um 
customers : and that a person, (ieliveriug milk to 
customers at their dewrs, ryas not ^ 

penalty. QuiUitliin^-. Jiintcii, 

11 L. it. Ir. 20.1. 

Evidence of Sight.]-A claim of toll to be 
taken in specie for goods sold in a maikel, is 
supported bv evidence of a right to toll tor goods 

bvmight into the market, and " h "40 

shewing any ri.irht to toll for goods sold in die 
market' without being brought there. Mm-ei/ v. 
Pkraon, 1 Term Keii. 101. 

Goods brought into a Town.]- A prescription 
for toll of corn brought into a town to be tlieie 
sold on a market-day, any part ot w-hich is 
fotche,! within the market for sale, and which 
shall be there sold, is bad, as there cannot be ,my 
toll in res])eet of goods not actually 
the m.arkrt. v. Miles, 1 B. i: Aid. ouJ , -1 

E. R. 393. 
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(other than in any exist mai'kot-place, or the 
rnarket-honsc and market-pkces to he established 
riiHler the act, or in his own (iwelllug-house, or 
in any shop attachedi to and being part of any 
dmdling-iiouse) any article in respect of which 
tolls are by the act authorised to be taken, other 
tluiu eggs, butter and fj’uir, shall forfeit 40, v. : — 
Held, tluu a ve^^sel mooi'e^l to a wharf on the old 
canal, within tlie limits, was not a shop within 
the exemption. ire v. Ihtlier. 1 1 C. B. (N.s,) 

237 : 31 L. J., M. C. lO. n. ; 5 L. T. Il.oo ; 10 W. 11. 

.'89, ■ ■ ■ ■ 

Skittle GronndH—The Exmouth IMaj'ket 

Act, 1807, which incorporated the Markets and 
Hairs Clauses Act, 184.7, Iw s. 20, enacts that no 
nnlicensed person shall sell in any o[)en p,lacc 
within the limits of rlio marker, not being the 
new market-place or his own dwolling-honsc or 
shop, any articles, tfcc. A ];)Crson sold articles of 
the descj'iptiori. .mentioned in the act in a skittle- 
groinid let to him for two days. The place 
where the sale took ]>]ace was covered witli a 
root ami inclosed, but had a door leading into 
the street : — Held, that the place of sale was .not 
his shop within tlie exception in the act. Hooper 
V. Kcn,^hole, 46 L. J.. M. C. IGO ; 2 Q. B. B. 127 ; 
3t> L. T. Ill : 25 W.' ll. BOS. 

Shed affixed to House.] — ^A, was tenant 

of a dwelling-house and sh,o|) and a piece of 
ground in front of the sho}) ; a wooden shed 
affixed to the house and siippoi'tcd on wooden 
posts had been erected and continued over the 
|.)ieceof ground for eighteen years, and previously 
to the erection of the slied there had been stone 
flags built into and .forming paid of the liouse 
whicli projected three feet from the bouse, and 
the flags helped to S'up};>ort the shed. In 18G4 a 
marker was established for the town. A. was 
convicted under s. IB of the Markets and .Fairs 
Clanscs Act, 1847, for selling goods in tlie shed, 
and the justices stated a case desci-ibiiig tl.ie shed 
and giving their construction of the statute : — 
.Held, that tlio justices put too narrow a construc- 
tion o.n the section, and that the shcfl was acces- 
sory to part of the shop, ami therefore within 
tlie exception. uUInvarth v. Ilei/ worth. 10 B. & S. 
BOO ; B8 L. J,, M. C. 91 ; L. ll 4 Q, B. BIG ; 20 
L. T. 4B9 : 17 W. E. GG8, 

Bwelling-liouse or Shop.] — ^IVhere an act 
enacted that every person who shall sell m* 
expose for sale at any place within the limits of 
the act (other tliaii ins own dwelling-house, or in 
any shop attached to and being jiart of any dweUing 
house) any article in respect of which tolls arc 
by the act authorised to be taken, shall incur a 
].>enalty of 40.!?. : — Hehl, that to bring it within 
the exemption the shop need not be attached to 
any -pari of the dwellizig - house of the party 
hiilself. Wiltshire v. Willett. 11 0. B. (x.S.) 
240 ; 31 L. J., M. C. 8 ; .5 L. T. B55 : 10 W. B. 44. 

Held, also, that a sale by aziction in a shop 
attached to and being part of any tlwelling-liouse 
was inivileged. Ih. 

A local board, acting under the powers of the 
Local Hovez'ume].it Act, 1858, and -the Markets 
and Fairs Clauses Act, 1847. made Izy-laws, 
directing that cattle markets and an annual show 
of horses slionl.d be held in prescribed places 
and appointing a toil for cattle, hoz'ses, &c,, 
ex|)osetl for sale in such markets. An auctioneer, 
at the time when these nuirkets were established, 
was possessed of a building called the Agricul-- 


tural Hall, which was erectotl some years before^ 
the passing of the by-laws, regnlatiug the 
market. It was a large building, containing a- 
ring or an area in which -was accommodation for 
about 100 head of cattle. Adjoining to aznl 
comniuuicatiiig with it was a yard witli pens 
capable of holding 1,400 sheep. His dwelliiig- 
hoLise was separated from the Agricultural Hal] 
by his harness-room and stable. He advertised 
and held sales by auction in tlie agricultural 
hall on market days, the average sale on these 
days amounting to 100 cattle and I.OOU sheep, 
and exceeding the sales in the regular market. 
The cattle and sheep so sold were tlie ])ro]')eLt 3 " 
of farmers anti others, the auctioneer cliarging 
them with a commission : — Held, witliout 
expiessing any opinion as to whether an auc- 
tioneer would have been at liberty to sell horses 
by auction on his jn-emises, ziotwitlisttinding tlie 
market, it was evident, having regartl to the nature 
and extent of his premises, that they were not pai’t 
of his dwell ing-[iiace or shop wntlihi tlie meaning 
of s. ]B of the Markets and Fairs Clauses Act, 
1847, and that the business carried on by liim 
was not a right, power, or privilege wiiich he 
enjoyed when the market wnis estabiished. with- 
in the meeting of the Local Govermiient Act., 
s. 50. Freron v. Afitrlfell. 41 L. J., M. C. 170 ; 

L. ll. 7 Q. B. GOO ; 27 L. T. BB. 

A local act regulating a market prohibited 
under a penalty, in toans identical with those in 
the Markets and Fairs Clauses Act, 1847, s. IB, 
any person from selling or exposing for sale; 
within the limits of the market, “ except in Ins 
own dwelling-place or sliop,'” any articles in 
respect of wTiich tolls were by that act authorised 
to be taken. A .salesman resided witliin the 
limits, and occupied a large yar<l adjoining bis 
residence, in wdiich were sheds foi- the sale of 
cattle and sheep. The yard extended back 
about IGO feet, and the only entrance to it was 
through double doors from the street, and by 
passing underneath the small house, wiiich con- 
sisted only of upper rooms supported on pillars 
over the entrance. t8taii‘.s led up from this 
covoretl entrance, which was tliirty feet by 
twenty, to the house. He was summoned for 
exposing for sale 200 slieep in this yard, and 
convicted in a penalty : — Held, that the convic- 
tion was right, as the yard did not come within 
the exception, so as to be cither his dwelling- 
place or his shop. M\J{oIe v. Darien. 4-5 L. J.. 

M. C. BO ; 1 Q. B. D. 59 ; BB L, T. 502 ; 24- W. W 
B4B. 

A sale auction of horses by A., a licensed 
auctioneer, in a yard attached to the dw-ellirtg- 
houso of B., within the district, is an otTonce. 
Lloiitkijf ami Cantoih Marhet Co. v. Lijndoii.^ 
infra. 

How Determined.]— By s. IB, of the Markets 
and Fairs Clauses Act, 1847, after a market-place 
is open for iiiiblic use, eveiy person other than a 
licensed hawker who shall sell or ex})ose for sale., 
in any place within the prescribed limits, except 
in his own dwelling-place or shop, any articles 
in respect of wklch tolls are by the special act 
authorised to be taken in the market, shall for 
every such bffience bq liable to a penalty ; and. 
in order to exempt from penalty under this 
section, a pai'ty must be shewn to have sold the 
marketable articles in what is o^eally Ins own 
private ^shpp,. arid not In aiiy sucE wary as to 
constitute the -legal one ; 
and in -orden to- deferminb' this q^uestioUj all the 
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of the case must he taken into con- 1 “Article “ includes Horses. j-A mavte. ao. 
. although not one of them alone might enactea that every person °f 

asive upon it. Ptm v. Whulleti, 6 | expose for sale at any place nJ thin tne limits ot 

03 ; 3-1 li. J., 31. C. 76 ; 11 Jur. (ir.s.) I the act (other than m his own (In ollmg-house, 

f, f 760 • low B- ±02. or in any shop attached to and being part ot a,ny 

' ’ ' ‘ ' ' dwelling-house), any article in respect ot which 

f Goods Outside.]— Upon the construe- tolls are by this act authoripd to be taken, shall 
local act establishing a market for corn, forfeit and pay any sum ^ ^ 

e city ot Cork, and its suburbs :-Held, a schedule a 

market toll was not IcYiable tipoii a Held, that a hoi.^e 'ifnphet Co v 

e in the vendor’s own house or premises section. LUtuhrf ^ if o 10.5 • 

dthiii the city, of corn then being out- ’r'- W 11 (-ii)3 ’ 

iity and its suburbs. WehherwAdiwts. 6 Jur. (N.S.) 1344 , - L. . i 

IL. U6 — Ex. Oil. Fulfilment of Previous Contract.]— H. was 

also, that market toll was not leviable magistmtes of a city for 

ih a sale though the coni sold was then infriiiaed a private market act (0 i: 7 

witlim the city or its suburbs. 17/. ^ cxxii.'s. 3). which imposed a fine on any 

of goods on a market day, 'ydhm the sellino-. oifering or exposing for sale any 

:d limits’’ Of a town, IS not wi hins 13 the limits of the city 


such sale, substautiaHy ‘‘within the prescribed 
limits.” Keictoicna/rds Town CoinnilsCuyners v. 
TWiSvIr. 11 0. L. 506. 

Sale by Sample.] — A person, not being a 
licensed hawker, was committed and lined under 
the Markets and Fairs Clauses Act, 1847, s. 13, 
for having sold corn by sample in a place, other 
than his own. dwelling-place or shop, xvithin the 
municipal bouiulary of the city of Londonderry, 
the bulk of the corn being at the time of sale 
within the municipal boundary : — Held, that 
■ ■ * ’ ' Londoiiderry Cor- 

2IoElhlnnqf, Ir. R. 9 C. L. 71. 


the conviction was right. 
p oration v 

Sale from Boor to Boor.] — By s. 13 of the of 
M.arkets and Fairs Clauses Act, 1847, after the 6/ L. J 
market-place is open for public use, every person ^ Ju 
other than a licensed hawkei’ who shall sell or 
expose for sale in any place within the prescribed tarniei 
limits, except in his own dwelling-place or shop, 
any aidicles in respect of which tolls are by the 
special act authorised to be taken in the market, to pay 
shall forfeit 40,y. An im])rovement act, subse- ridge, 
quently passed, enacted that the local board and 
their lessees may from time to time demand and 
take from any ‘person occupying or using any 
shop, stall, stand, bench, or ground space in any 
market-place for the time being under the . . 

management of the local board and used as a ‘ ; 

general market, such tolls as the local board or ^ 

their lessees from time to time appoint, not y 
exceeding the several tolls specified in the 
schedule^ A. annexed;' and the schedule in 
terms imposed the toll on the occupier of every ^ 
shop, stall, or ground-space in the market, and 
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Iio |)ai(I tiie toll, mid ^vas afterwards summoned borough. Oinvell v. Cook. 11 C. lb (N.s,) (;:17 : 
for the otfeiic-e of selling these goods without 31 L. J.j M. C. ISa. 

jjaving a licence oi* liaving paid the toll ; anti at A corporation grantetl leases, with, covenant..^ 
the liearing, the justices being of opinion, that for quiet enjovment, of laud within the liinirs of 
by tlie subse(|nent payment of the toil the their borough, to the appellant, who occupied it 
edfence was condoned, they dismissed the inform- as a sale-yard, and held periodical sales of cattle 
ation : — Held, that the justices were wrong, and upon. it. Subsequently the corporation, by tsidr 
tiiat the offence was one which, could not be urbansaTiitaryauthority, opened a jiuhlic market 
coinioned. Cartrr v. Pdrkho/f.sT. 22 L. T. 788. in the borough and established toll-’. The 

appellant was conTictod in a penalty provided 
Within a Town.”]— By an act passed in by s. 13 of the Markets and Fairs Acr. 1847. for 
1822 (3 Geo. 4, c. .18), s. 42, any person who sells selling bullocks in liis sale-yard witlmnt pay- 
iisl I within the town of Koclulale, except in the .ineiit of toll: — Held, that the words “witliiii 
inarket-})la,ce (unless such sale takes place from tlieir district” in s. KM of the Bublic Health 
a shop or <lwelling"house), is liable to a penalty Act, constituted tlie district ctf the urljan sani- 
not exceeding aZ. N. sold four herrings in an tary autlRuity ’Hlie prcsci'ibed limits*' within 
open street, not in the market-place. The street s. 1,3 of the ^larkets and Fairs Act, 1847. 
was a, main llioroughfare with houses on both Jim/ v. Pantoft, (10 L. J., Q. B. 747); [1801] 2 
sides, iti a populous [)art of the ancient muni- Q. B. 384; (m L. T. AS! : 40 W. ,11. 1.17 ; '*.1 7 
cipal boronglr of llochdale, and the, re was a Cox, C. 0, 372 ; ilO .J. P. 132. 
continuous line of buildings from the market- 

, 3 ln,oe to the street Avhere the s.<.lc took pkcc. . p , „ 

When the act was passed the street m question 

was not made, and tlie site of it Avas in fact What Amounts to.] — K. penson brought '^lieep 
green Helds. There Avas no definition in the act to a public-house forty yards out of the limits of 
of the meaning of the cx[)rcssion “ town of a market, left them there, went info the inarket 
llochdale.” The justices I'cfused to convict, in search of customers, Avhom he brougijt back 
being of opinion that the Avords “ toAvn of Eoch- to the public-house, and there sold the sheep to 
dale"” Avere limited to the tOAvn as it tlien them : — Held, that this was a fraud upon the • 
existed Held, that the justices Avere wrong in market, for which the seller Avas liable to an 
refusing to convict, inasmuch as the section was action on the case by the lessee of the market, 
intended to apply to all parts of Avhat might! be Bndfjlaml y. Shtqjtcr, 5 M. & W. 375 : 8 L. J,, 
fairly termed the town of llochdale, whether Ex. 24(). 

in existence at tlie time of the ]:)as5ing of the An action by the <nvners of a market. avIua ha<i 
•act or not. Collier y. Worth, 1 Ex. D. 4(i4 ; 35 a pi-escrii)tive right of toll on all corn brought. 
L. T. 345. into the market to be sold, and there sold, 

The act of 1822 must have contemplated a alleging that the defendant, intending to depriA'c 
groAving town, and the expression town of them of tlieir toll, fraudulently bought corn in 
iloebdale” ins, 42 Avas intended to include not the market by sample, knowing that the com- 
mercly the then existing but the increasing modity urns not there in ].)ulk at the time of the 
toAvrrof coming years; "and that, under th.e' sale, whereby the oAvners were prevented from 
Rochdale Im].n-o\mment ' Act of 1872, the pro- taking their toll, is nut sustained by evidence of 
Adsions of the act of 1822 api)ly to and are in the mere fact of such purchase by sample in tlie 
force Avithin the extended boundaries so as to market, though with knowledge of t'he owners’ 
make the “ toAvn of Rochdale” mentioned in the claim to toil, coupled Avith the fact of not paying 
'earliei.- act conpu’ise, for all the purposes of that the toll on demand afterwards Avhen the corn 
act, the AAdiole of tlie municipal borough as con- Avas delivci'Ofl to tlie defendant in tlic same 
stituted by the later act of 1872. XiUinhter v. borough, but out of the market. Tewl‘r,shLrij 
Fitton. 53*L. T. 359. y. JDidon, (> East, 438 ; 2 Smith, 508. 


“Pi-esoribed limits ’’-mat are.]-By s. 13 , Proceedings ia Bespeot ot]-A distress^ 

■of the Markets and Fail's Clauses Act, 1847, be made .for the toll of goods fraud uleutU Mtld 
.lifter the market-place is open for public use, f'f a market to aAmid the toll, hut the party 
ei'cry person other than a licensed haAvkcr who special action on tlie case, 

•shali sell or expose for sale in any place Avithin Bluliey v. Dausdale, Cowp. (lOl. 

the iirescribed limits, except in his oaa'u dwell- 

ing-place or shop, any articles in respect of Avhich Hi ability of MABivEr-ott xlus to X lls 
tolls are In' the sjiecial act authorised to be lOLL. 

taken in the market, shall forfeit 40, s'. An Injury to Cattle.]— Defendants, owmers of a 
•improA'cment act, subsequently passed, enacted market for the sale of cattle, hath some three 
that the local board and their lessees may from years before action, erectCAl some railings round 
lime to time demand and lake from any person a statue in the street of the town Avhore the 
occupying or using any shop, stall, stand, bench market A\as held, and near to the site which, 
or ground space In any market-place for the plaintiff, Avho Avas in the habit <>£ hringiiig cattle 
time being under the management of the local to the market, occupie<l and paid a toll for. A ■ 
board, anil used as a general market, such tolls cow of plaintiff’s AAms killed in trying to jump 
as the local board or their lessees from time to the railings, and in an action brouglit against 
time appoint, not exceeding the several toils defendants to recover damages for her loss, the 
speciihtd in the scbednlc A" annexed : and the jiiiy found that tfie railings were of insufficient 
schedule in terms imposed the toll on tlie.occu- height -Held,' that' the defendant.^ having re- 
])ie.r of every .sliup, stall, or gromid s])ace in the ceived toll fronp the. plaintiffs, and. invited them 
market and" not upon the coinmodit.ies sold or to come to the market Avith their cattle, a duty 
exposed for sale llicre Held, that the “pre- was-im.pos;ed oh/them to keep the market in. a 
scribed limits” meant the limits to Avhieh the sijfe conditlorq .aiuFtheref ore an action Avould lie 
local act applied, viz., the boundaries of the. against ' the' cM^idahm/feu’ the loss 
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the plaintifis. Xfw v. Darlmton C'orjmYiflou, tJie barer oi' seUev. 7*;'^ f 

4^) L3 Ex. 105 : 5 Ex. D. 28 ; 41 L. T. 480 ; ii})OU the veiulorh fni_ s allagt upon aii cat ix 

W r 991 • 44 T P C A bi'ouelit to the market inlicii ot the toll^^ cliaiged 

..bW.E ,44 4.4.91- sale:— Held in an action against a 

vendor ot cattle to recover tlri.s stallage, tliat the 
F STALLAGE. companr had no riglit to make such charge. 

Su'i/u/on Central JIarket Co. v. Vantm//. 2i L. i, 
1. Katuke of. i ,373 

,„SS‘..Sfe%rU™ SiS h .'3 ! ' to ] -^ oto.o._ ;r 

his heirs that they may have and hold a market ; with all tolls and 

S;s?Lf Hite- tt!c dtr nor ThS j Jigodjn idjS H. o!= t!.c fcst 


anv ri'o-ht o1;°soil iu tho town, if H. after\v.avds part, ainl certaiii persons on bo lan ot t ie miab.- 

.g'"' , •'7 r n Tt an - 1“>T T O B 365 • at in i)rocurum' the market, and toi otiici ci.)n-' 

:; I'-'C IV ’ ’ .sulcrations did' .oraut imto him the court-house 

t . Th« dhino- of stalla-c and piccage iiy a cor- and tho w.aste gromid a.ljoiimig the “g'gg 

: being hold. rW.au r. 7lo..nl 2 L. T. m. -/“idiimrh'f mmiol^' inaiLV m- Vfany 

!' mat is.l— StaUage is a payment due to the rrference to a rastom or an exemption 

(uvnor of a' market in respect of the e.xclasive stallage in the charlei of^lti.lJ, thoie ''g g' 
oocnp.ation of a portion of the soil. TarmoM 

■4 : CorjMimfimi r. &>vom. 1 H. & C. 102 ; 32 L. J., pit tho deg ot 1W( . Z« Z.u««pt . II oorf, 

. Q Tin* rvc{5 677 • 7 Tt 'V 161 Q. E. 31 : 13 L. J., Q,. B- 30i.) , iU Jui. loft, 

i ■ • Tidhrl where 2 pensou used a market with si modern grant by H. a sidijecthp.Ung 

a chair and n ped, that is, a r-ooden or a wicker the crown as betore inentiwied, to which toitain 

basket, four feet long, two feet an.l a half wide, persons, srykd iippiuanp^ ot 3i., Jg-Wti' 

'• and two feet hio-h,svith a lid. which, being turned granting that the uih.rptauts of L., then lie 

I bah mul support^ by pieces of w^od not fixed and assigns for ever stall enjoy the maipet^ as. 

in the soil, formed a table on which he exposed fi'cely as H. iiold it oj. tne cixnM.n and contanung 

his provisions for sale :— Held, that he was liable a covenant by H. that they shall do so. does n 3t 

■ for staLla^''e. Ih. exempt from strdlage an inhabitant not p.n\} tO' 

■ Tbe question what constitutes a. stall, is a the parties to such grant. 2 la „ 

''A rmn^tion cif fact for a iiirv. Ib. ^^^ch an exemption tor die mliabitaiit^ of j., 

1 ' ‘ ‘ toivii can be o.nly by way of custom, not of gTant 

licence for,]— AVhoover will have a stall in a or prescription. Ib. 

■ . market must haAX a licence for that purpose from ; 

. the owner of the soil. Xiailnniqlon (Ayiyoratioti , Kot necessary to shew Contract j An action 

' IT- . ,7 1 ^yils. 107 : 2 Str. 1238. ; maintained by the owner ot a market toi" 

...L 'Trespass lies for setting tables in a market- stallage, and that without shcnvingnriiy coutincv 

1 ,laee for the sale of goods^thcreoii, witliout leave in^ fact between him and the occupier ot the stall., . 
of the owner of the soil. Xorwich Corj)orathm JSetvjwrt Corpovatlon v. bannaem^ q> b. c; Ad., 411 
T. Swati^ 2 W. Bl. 1116. 1 E. 3.. K. L. 147. 

f' Ejectment cannot be maintained against a 

; person for having a stall in a sti-eet : the proper j BY-LAWS, 

h: reined V, is an action of trespass by the owner of j 

the soil on which the stall was erected. JJoe Yaiidity.]— A by-law for regulating a rnarkei: 

d bt. Julian^ Shreiv^ilniry v. CoicUijyl Gar. & P. must not be so restrictive as to prevent, without 
;i 123. * leave, a frequenter of it from resorting to ib. 

. ',:r ^ * Worilev v. Xottlnahani Loral Utkird, 21 L. T,. 

2. Kig-ht to Begoyee. 532. 

■ Payment for Sale— ISTot Stallage.] — Charles 1 A by-law for the regulation of a market, set - 

2 ".'A ■■ ■ granted by letters-patent to the lord of the manor ting apart diifereut places fur the carrying on cl 

■ '. ■Y' - of Swindon, his heirs and assigns, full and abso- wholesale and retail t,rade, is not mireasonablo 

‘iv..;, ■ bite licence and authority to hold a market as being in rest.raint of trade^ Strihrv. (Jollinr,. 

within the toYUi of SYundon, Yuth all liberties 55 L. T. 182 ; 34 W. .11. 459 ; 50 J. .1*. 741. 
and free customs, tolls, stallage, piccage, fines, ^ 

and all other profits, commodities and cmolii- Exposure contrp’y to Eeguiations.j— A iocnl 
■'J:,'. ^ ments, whatsoever to such market appertaining, improvement act imposed a penalty lor exposing;- 

■ In the lord of the manor of Swindon, for sale in any of the streets of the town any 

- li'-- ■ being seised of and entitled to tho rights granted meat so as to project over or ii[)Oi} any foot- or 

V , iiilr' ; bY Charles 1, deihised to a-oompany for twenty- carriage-way. ^ The act provided tliat no pej-soa 

. one years all the tolls, rates, .dues and duties should’ bo subject to an 3 ^^ penalty for placing any 

Jlj' , arising and to be collected and received at the stall, or ex})Osing ])rovisions for sale, so ^ as such 

,;?!= '4 Swindon market. The .market .was held in the stalls be placetl in such ])ari of the streets as, 

. 'll , ' public street, and no stalls or pens had ever should be appointed by the commissioners, a nil 

f been erected for . the ■ standing .’or sCTmTatiou of that no person should be subject to any peuaity 

ta'C', 7 ■ ^ the cattle. Up to the time ‘that the company for placing any stall, or exposing provisions for 

q’ i};>,ui7:;7;v>radqiiitedHieir'TigiitsHn;d806,, nonpayment w sale in such parts of the streets as should Iiavc 
‘i’ ill demandecT except upon, the sale of cattle, been theretofore used for that purpose at the 

.7 il' Ajrrivaw . <T. Await aTY-nvi, wssst- 'na.'f/l . times of the usiuil fairs and markets within the. , 



' ’".Ain'vAAAi , 







fr-.vn Xr. a local board of health was j 

ronstituted in tlio township iiiifler 1(> & 17 Viet. 

( 9 ‘ ^YllO l>y by-laws duly allowe«l and pub- 

Slud. appoiiited'cort.iin i.laces foi- markets for 
ccTtlia descriptions of goods on market days, 
and imposed licnalties for the breach thcieot . 
Hfld tluit tlie provisions ot the local act did 
voi exeniT>t troiu such penalties one who Tiolated 
f-nr.-A bv-hiws by exiiosiiig’ for sale meat, at a 
llace other Ihaii'that so appointeii Iw the local 
board of health, notwitlistanding the sitot where 
sodiineat w.as so exposed for sale was a place 
where such articles had for a long senes of 
years been sold p him a.p others. 

v.iwa 1.0 c. B. (x.s.) -’Op o--> y 

42; lU Jur. (N.S.) obi ; d Jj. t. d.-jl , 1- 
81. 

H. PALE OE DISEASED AXIMALS. 

Action for.l—Thc Contagious Diseases (Ani- 
iraVd Act ISO'.), s. :>7. lines not render the 
seudin" of’ diseased animals to a public market 
an actionable wrong, in tlio absence of imy 
Warranty of sonudues.s^ or ot any m 

fraud or misicpvosentation. U <;>■<?■ t . py-b P 
L J . 0. r. ^81 : 4 App. Oas, i,) ; 40 .L. 1. io , 

27 W. 11. 114— H. L. (E.) 

A luunbcr of pigs v>'cre sold by auction in a 
public market, subject to conditions or sale 
wjiich ])]’ovidcd that no warranty would be 
o-vein mid that the animals should be yeinoved 


pipellaiit had not received the consent ol (in. 

orporation under s. Ge of the local act oL lbG-, 

nd that the justices were right. ln/f/In‘,s‘ v. 
rnni\ 3(> L.T. Grfu. 

When Corporation Local Board.] — ^I'he 

fowris Improvement Clauses Act, (lU ^ 

• 34) s. 12G, prohibits the use of a shiuguter- 
lousc witliout the licence of the coniiiiissiouers : 
;hat is, in certain boroughs, the corponition 
into-io* ny till- local board under 21 k 22 \ iet. 


J. MARKET OVERT 

1. PLilVlLEGB OF. 

Nature of.] — The pnrclinser of a 
it, as a gcncinl rule. su].)ject to \vl 
out to be iiifoi-nialities in the titl 

L. k, Q. Ih 

38 L. T. 573 : 20 W. R. 40G : 14 (J 


I. SLAi:aHTER OF 
For Sale— Meaning of.]— E 
enacted, in langiuige simihn 
Markets and Fairs Clauses J 
person sliall slaughter any c, 
carcasLi, for sale as human fa 
in any idnecs within the li 
such slanghtcr-houso as the 
that every person who “ shall] 
ing any cattle, or dressing h 
within" the limits in auyyplr 
of such slaughter-houses,'’ si 
penalty : — .Held, that 
only tn the slaughter in; 
tlio" persoi-L slaughtering 
A7.h/.v Y. d"* "'■ " 


tide, the title obtained may not be good against 

the real owner. Ih. ,.o,-vvoi 

Possession' is the criterion o,fcutie to a poisuam. 
chattel ; the property therefme i.^cd by sale 
in market overt. Iliern, v. Jlni, 1*:> \ i— .. 

Extent of.]— The ])rotcctiou attcuidaut upmi a 
sale ill market overt is not coiitiued to aucieiit 
markets created by cliartor or p' ukt 
but extends to modem markets established uudu 
powers coiiferi-ed by act of parliament. 

V. Zc‘dick7ije, Ir. K. lb C. L. .lib 

Pawning.] — A market overt cannot be 

for pawning. IIdHoi> v. i/otfjv, 1 WiLs. 8 ; 1. 
Stra. 1187. 

Sale hy Sample. 1— A sale by sam]>le is 

not entitled to the priyileges of a sale in market 
overt. 0mm v. Undm Voek Oo •> L. & 8. j-lo, 
33 K J,. Q- B.i 224 ylO dur. ^84 , 10 h. 1., 


g of beasts intended by 

for sale as human food. 

yUtlithujale, i ELK P)!. G‘.)8 ; 27_ L. J., . 
M. C. 151 ;* 4 Jur. (N.S.) lOG : G Mb R. 291. 

Slaughter-liouses — Consent of Corporation.] 
a local act of 18G2 a comi,»any was 
ennmwerod to erect a cattle market at Lrecon, 
and. bY s. Go the e(.)mpfniy from tunc to time, it 
and wd'ien thcY should think lit, and with, but 
not. without, "the consent of the co.rporation 
testified by writing irndor the hantl ot the nui^oi 
or town-clerk, might proYido and 
slaughter-houses proper and sufhcient for the 
slaiighiering of cattle for the ™ 

borouLdi and its neighbourhood; upon ■ 

as they should think expedient.. ■ In 18GJ ,tne 
corrioration consented to the provision amf- 
maintenance by the conpiany of 
proper gnd suficient for .the •slaughtering or 
cattle for the supply of the boroug'h and its 

• , ' : - L ' I 'D-i ^ i '* .. 

1 . ‘ ..'b " ,/ , 


! market' oYcrt for 
J.'t Eh, GOo j 

f ylgK Id 


MAEKETS AND FAIKS— JAnirf Overt. 


2. Sales is Market Overt— What are. 

See Sale of Goods Act, 1893, s. 22. 

In the SCarket.l — To constitute a sale in 
mni-kct overt, tho'.coods sold must be present 
in tlic market (luriii,ir the whole of the trans- 
iiction. from iho malving of the contract to the 
delivery. Ce/nie v. Zotukiu Dock Co., supra. 

At Wholesale Warehouse.] — A wholesale 
warehouse in London, used as a shop, and liaving 
ulazcd windows in which articles are exhibited 
for t.ale towards the street, is a maiket overt by 
the nistom of London for goods commonly sold 
there. The custom is not confined to shops 
which are literally open to the street. L 'wnsv 
Dn>„..s. 3 r. A I). ITT ; 11 A. i: E. 320 ; 9 Car. k 1 . 
«8 ; SI L. J., Q. B. .11 ; -t 

At Horse Eepository.l— A sale by vmblic^aiic- 
•iiou at a lioise repository out ot the city ot 
Loiulon, is not a sale in market ojert v. 

Bid lets or Bohl}os-ufi, 15^ 0. B. {VJl) ; 2o LrJ., G. 1 . 
249": 2 elur, (K.S.) 1098. 

Of Horse— Effect of.]— The proYisious of 31 
‘EliJ:. c. 12. exteud to the sale as well of horses 
which are not stolen as of those which ai-e stolen ; 
and the sale of a horse in market OYert without 
cornplving with the requirements of this statute 
has merely the effect of a sale out of nwket 
overt. J/offiH v. Pitt, 42 L. J., Q- B. 4i : 

L. T. 004 : 21 W. B, 525. 


Sale in Showroom above Shop — Sale by Cus- 
tomer to Shopkeeper.] — Jewellery, stolen from 
the iilaintiti. was sold to the defendants, jewellers 
in the city of London. The sale took place in a 
showrooni above the defendants’ shop to which 
access could only be obtained by their special 
i,ermission Held, that the sale was not a sale 
■in market overt, and that the plaintiff was there- 
fore entitled to recover hack the jewellery from 
■the defendants. Semhle, that the doctrine as to 
sales in market overt in the city of London does 
not apnlv to a sale by a customer to a shopkeeper. 
llar(fvc(ix:c v. Sp'diV, til L. J., Q. B. 818 ; [1892] 
1 Q.‘B. 25 ; 05 L. T. 050 ; 40 W. R. 2.54. 


B. Stolen Goods— Right of OvrNEit 'to 
Recoveu. 

Sop- Sale of Goods Act. 1898, s. 24. 

Contract induced hy Eraud — Conviction^ of 
Fraudulent Buyer— Revesting of. Property.]—;,,,, 
The owner of o-oods, iiiduced ].)y fraud. ])artcd 
with them under a voluntary contract or sate 
whieh vested the property in the fraudulent 
nurchasers. The goods wei-c then sohl in inarxet 
overt to a purchaser without notice ol tlio iraiid. 
The fraiidiilent purchasers were afrervrards, rq.oii 
the prosecution of the original owner, convicted 
of obtaining tlie goods by false ].retences. I lie 
iiida-e before whom the 1)rlso^le^s^^^'ere tried 
' refused to make an order of restitution ; lieu., 
that under 24 A 25 Viet. c. 9(i, s. 190, tlio piDperty 
in the "oods revested in the original owner upon 
conviction, and tliat he was entitled to recover 
them from the innocent puvehaser. 

.Xewhi>)to» (4 Q. B. D. 32) uvcriulea. 

V. Vilmmt, 57 L. J., Q,. l’>. 18 : 12 App. Cas. 4il ; 
57 L. T. 854: 86 W. R. 481 : 52 J. 1. 68— 
H. L* (E.) 

Owner not conffned to Special Remedy.]— 
Where gnods were stolen, and sold in market 
overt, and the thief was ])voseciitetl to convie- 
tion and the goods were, after a demand inade 
' for them by the original owner, converted by 
: the defendant ;— Held, that by virtue ot 7 & 8 
‘ Geo. 4, c. 29, s. 57 [repealed by 24 

c 95, but similar ],)rovisioii re-enacted by 24 tN 
. A'ict.' c. 96, s. ItsO], the owner might recover 
L them in trover, and was lUjt bound to obtain 

> them only by the means pointed out in that 

i statute, of a writ of rGstitiifion, or an order ot 
i the judge who tried the thief. 7; 

1 Sylrcftter, 15 Q. B. 506 ; 19 L. J., Q. B. 44/ ; 14 

3 Jur. 977. , ^ 

The effect of 7 A 8 Geo. 4, c. 2.), s. oo ,is. iqion 
1 conviction of the thief, besides giving to the 

> orimiial ovnier the smnniaiy methods pointed 
s out by the statute, to restore to him the goods 

which were stolen, the right of property in 
] them, and all the legal remedies incident to 
that right. IIk 


liability of SalemaGter.]-A salemaster, who of Horses-Evidence,]-The defendant's mare, 
in market overt publicly sells and afterwards which he had turned out in a public paik, v as 
delivers a stolen Sieast.‘ although he does so toumi out of the park, and was sold at a puW^^^^^ 
iimlmntlv ami in the 'ordinary course of his unction by the pinner. After an intermediate 
business 'is responsible, in trover, to the true gale she was sokl in maiket ove it to the plaiihi^^^^^^ 
owner for the value of the bca.st. (xaiihf v. mul was subsequently takeii, pos^essl(.)Il of b) tl . 

Be Vio 0. L. 88. defendant. There was no prwl; that the loi- 

^ 4’he <iefendants were public sales-masters, and malities which the 18 Eiiz. c. 12. J’ediiH’eh upon 
transact e<l theh* business in a legally established the sale of horses at fa.irs and luarkc.s had ocen 

obBervcdi-Hcld, that in the al:>scncc_ ot simh ^ 

of cattle and sheep was held once a week. aL pioof the court would luit uilei tlud 7101.1 hn- , 

number of sheep, which had been stolen from malities had }>een observed, and that the plaiU- 
the plaintiff, were brought on a market day to tiff couhl not maintain an action tor tae maic 

■ the stand of the defendants by- the thief, who against the defendant, the jriieoynci. ^ 

employed the defendants to sell the sheep for y. Pitt, 42 L. J., Q. B. 4/ ; 28 L. 1. u24 , .1 ) 

him. "The defendants, in ignorance of the theft,, W. R. 554. 

placed the sheep in, their stand, and soltl and cuaini hy Purchaser against Owner for Cost 

■ delivered them do a purchascig by whom they keeping Beasts.]— The bona fide purchaser 

were removed; — ^Hcld, that tlie defendants were stolen beasts sold in market overt cannot, in 

■: , liable to the plaintiff in ,an action of trover tor to a claim for them by the original owner 

■ 'the value of the sheep, BeUmy y, JV alks, 16 conviction of the thief, counterclaim 

g 'L. R., Ir. 81 ; 15 Cox, C. C. 525—0: 'A. . ^tie cost of their keep while the beasts were 

Authcritv of Servant.] — An authority to '-a in the possession of the purchmsei, nu ^lhc\ 







MAEKETS AND YXlRS—Enf/rossuHi and oth-r (Ifenres. 790 

! r>O-0eo. 3, c. 4.-L s.. 7. . It'' is; ii 0 t;'iitx*essaiy ;i!i 'aii 
I information for penalties under 50 Geo, 3. c. 41, 
I s/ 7, to state that 'the defendant sold by aiietioii, 
bj opening a room or a shop, and exposing to 
sale his goods by retail. .Att-Gen, y'AWaol^ 
house, I Y. Sc J. 463 ; 12 Price, 65, 

A person travelling from town to town, and 
having packages of books sent after liim ]jy 
public eonvejmnce, and taking rooins at eacli 
town, and there selling, sucii books by 3‘etail by 
auction, is a trading person within the .ineaiiing 
of the statute. I^mn v.- Ju}u/, 4 B. & A:ld. 517, 
S. P., V. Pease, 8 L. J. (6.S.) .M,;C. S7. : ' 

A licensed auctioneer, conveyi.ng goods by 
public stage- waggon from place to piarug and 
selling the same on commission, by retail or 
auction, at dilferent towns, is a pedlaivor tradiiig 
person, within 50 Geo. 3, c, 41, s. 6. ii?e£e Vi 
4 B. & Aid, 510. 

An information charging the defendant under 
50 Geo. 3, c. 41,. as' a trading person, going from 
town to town, &;c., but selling* at 8. (by sale at 
auction) goods, &c., is supported by evidence 
that he lived at B., and was a tra<ler tliere — 
that he went to 8., aiul took up a temporary 
abode at an inn there, and that he employed ati 
auctioneer li ving* at S. to sell for him there goods 
f j‘om P). (|)art of which v*as |)roved to be of his 
own inanufaciure), who sold them ly the defen- 
dant’s order, and under his directions and autlio- 
rity, the defendant remaining in S. liui-iug tlie 
sale — against the objection that the c^viclenee 
did not establish a going from town to to^vn. '^o 
as to bring the dej:e;iKlant within the statute. 
Att.-Cren. V. Tongue, 12 Price, 51. 

A person who’ goes from a town in which lie 
resides and takes a room at another town, and 
there sells goods which are brouglit direct from 
the towm of his residence, is liable to a. penaliy 
under 50 Geo. 3, c. 41, s. 17, as a trading ijcison 
going from town to towm ti-ading without a 
haw'ker’s licence. Mansou v. Hope, 2 B. & S. 
498; 31 0.191: S Jar. (ists.) 971 ; 6 

L. T. 326 ; 10 W. R. 664. 


EYGEOS8IYG, REGRATING xVKB 
()THER OFFENCES. 


Offence ol] — The common law offence of 
engrossing or regratiiig applies only -with respect, 
to ' the necessaries of life. Pettainherdass y. 
Thachoonci/dass, 7 Moore, P. C. 239 ; 5 Moore, 
Jnd. xlpp. 109 ; 15 Jiir. 257. 


Spreading Eiimonrs to Enhance Price.] — 
Spreading rumours with intent to enhance the 
price of hops, in the hearing of lio]) planters, 
dealers, and others, that the stock of hops w*as 
nearly exhausted, and that tliei’e would be a 
scarcity of bops, w*ith intent to induce them not 
to bring their hops to ma,rket. foi* a long time, and 
therely greatly to onlianeo the price, is an offence 
at coinnioii law, notwithstanding the repeal of 
the 5 A 6 Edw. 6, c. 14, by 12 Geo. 3, c. 71. Men‘ 
Y. Waddlngton, i East, 148, 166; 6 R. R. 238. 


L. HAM'KER AND 1‘EDLAK. 

1. Licence. 

Effect of.] — A haw’ker’s licence docs not give 
the ])rivilege of selling gr^ods in a borougli, 
where, by a by-la, w” made })ursuant to a chartei* 
and ancient custom, strangers arc not permitted 
to trafle. Slnison. v. J/o.s%s', 2 B. Sc Ad. 543 ; 9 
L. J. (O.S.) M. C. 120. 

Use by Servant.] — A licensed iiawher, who 
gave his licence to be used by his servant 
employed to sell goods on his account, wns 
not liable on 29 Geo. 3, c. 26. as for letting to 
hire or lending the licence, Ifodgsou v. Ploioer, 
2 Camp. 288. 

Trading without.] — A conviction for having 
traded as a hawker, pedlar, and [fCtty chapman, 
without having' a licence, was held good. 2ie>v 
Y. fSniith, 3 Burr. 1475. 

A person exposing to sale and selling tea as a 
hawker, without a licence, is liable to the penalty 
im}>osed by 50 Geo. 3, c. 41, s. 17, upon hawkoi's 
trading without a licence, althongh, even with 
a licence, he wmuld be liable to a penalty for 
selling tea in an unentered ])lace. Me,c v. JI" Gill, 
2B. etc. 142; 3D. &R. 377. 


WhatCrOods.] — The sale of goods whether 

in a raw' or maiiufactured state, is a sale of 
goods w'ithin the meaning of the 5tt Geo. 3. c. 41. 

V. Pease, 8 L. J. (o.S.) M. C. 87. 

Barter .] — A person wiio goes about the 

country and barters needles, threads and tapes, 
for hones, rags and other similar articles, is a 
haw'ker and pedlar, and reeprires a iieence under 
50 Geo. 3, c. 41, s. 0. Pru.ee v. Galh, 6 W. R. 
497. 


Auction no offence against,] — Where a person 
^luly licensed as a haw'ker and pedlar, and also 
as an auctioneer, sells by auction in a public 
market, and during market hours: — Held, that 
•.such sale by auction is not an offence against 
The tenor of his licence. iAr/. v. Henrij, 3 W. R. 
1 ( 68 . 

A licensed hawher opcniiig a room in a place, 
lie not being a householder’ there, and that not 
being the usual place of ills abode, and selling 
there by retail, does not thereby commit an 
offence within 50 Geo. 3, c. 41, s. 7. To consti- 
tute such an offence, the selling must be by out- 
•cry, ^c., or some mode of sale at auction. Allen 
1 B. & Aid. 100. 

“Wlieii required — Trading from Town to Town.] 
— A cabinet makei*, resiiling at Leicestei*, and 
having a- shop there, sending goods to Asliby-de- 
la-Zoucli in a cart, which lie accompanied on 
foot part of the w'ay, and then going to Ashby- 
de-la-Zoiich by the mail, w'here he empkyed an^ 
■auctioneer and sold the goods by auction, is( a’ 
person travelling from towm to towui witlim 


Single Act.] — A single act of .soiling docs 

not make a man a liaw’kcr, so that he ought to 
take out a licence before he trades as such. 2k.e-,e 
V. Little, 1 Burr. 609 : 2 Ld, .Ken. 317. 

Householder.] — A jicrson who may not 

be a bond ffde householder, but who lias taken a 
house merely to avoid taking out a licence, is a 
householder wdthin 50 Geo. 8, c. 41, s. 7. 

V. SnTith, 8 Cos, C. G.-203, cy - 

■ Asking for Orders.] — A servant; of;, a; 

licensed tea-dealer was sent by his master round 
the neighbourhood to ask for orders for tea, and 
was ‘ subsequently , seat by his master to deliver 
small parcels of tea iii pursuance of those orders 
Held, that this was hot a carrying to sell within 
the meaning of thcr 50"Geb, 3,' C«“4:L so as to 





subject the servant to a penalty for trading as a 
hawker without a licence. Jtex v. 10 

Ih tk G. TBi : 8 L. J. (O.S.) M. C, 86. 

Selling from Missionary Basket.] —Twelve 

ladies, having purchased materials and made 
thcni 'iij) into articles of wearing apparel, each 
in turn for one month carried these articles 
about in a basket, called a missionary basket,' 
from house to house for sale. 'J’he ladiesylid not 
tiiifl the money to purchase the materials, but 
the money derived from the sales was appiieu 


exemption from penaltio for an -otLence agaiust 
50 Geo. :■>, c. 41, on the ground that the ]thice 
where he exposed liis wares for sale was a 
market, it must be shewn that it was ii legalh - 
establishoil market, by grant from tlie_ -crown, 
and not merelv a market do facto. Brnjamin v. 
Andrew.^. 5 C.' B. (K.S.) 21)0 : 27 L. J., id- C. 510 : 
4 Jur. (X.s.) 41 : 6 W. 11. 602. 


Selling tollable Articles within Limits 
Market.'! — A pedlar holding a pedlar’s ccrtinc; 
which under the Pedlars Act, 1881, autliori 
him to act as a pe{llar within any ])art ot 
United Kingdom. em],)loyed a hoi‘se and. c 
and sold tollable aidicies within the limits c 
market prescribed by a special act : lieLd, t 
as he was not then acting as a pedlar accon 
to the definition in s. B of the Pedlars Act, L 
his certificate, notwithstanding s. 6 ot that 
making a pedlars certif].cate to have the s' 
, ehiect as a hawkers licence within the^dist 
for which it is granted, did not cxenipt him i 
the penalty prescribed by s. 1 B of the Mar 
and .Pairs Clauses Act, 1847, for selling toil 


2. Exemptiois^s. 

Seivant Living Apart.]— The 50 Geo. B, c. 41, 
s. 23, does not extend to an agent or a servant 
resitliiig in a separate dwelling'house, though 
solelv employed by such worker or makm*. 

V, Maimcar'i nf] ^ 5 M. A liy. 57 ; 10 B. A C. 66 ; 8 
L. J, (O.S.) M; C. B6. 

Non-resident Makers.]- Manufacturers on a 
large scale, employing workmen on premise? 
where they do not reside, and doing no manua: 
labour themselves, are makers within jhe cxeinx)- 
tiom v. Famdaif, 1 B. A Ad. 2^o ; D L. J 

Co.S.) M. C. 35. . 

The servant of such manufacturers, not resid- 
in^Mvith them, travellcil with goods of the 

factory to a town, where he sold in a pubiu 
room having advertised the goo(.ls as those ot hi; 
emplovers, to he ilispi.ised of by him according t( 
their, instnictions ; one of the proprietors wa' 
nresent, and noted tlie purchases and receivec 


(L. B. 10 Q. B. 598) not followed. B 
L(w(.d Board v. Gardinor. 64 L. J-, M. C. 248 ^ 

11895] 2 Q. B. 497 ; 15 B. 590 ; 7B L. 1. 2l8 
44 W. B. 46 ; 18 Cox, C. G. 17B : 59 J. P. 59n 
By the Markets and Fairs Clause.s Act, 184p 
s. IB, after a market place is opened for public.’ 
use, every person other thsin a licensed hawker, 
selling in a phu.*.e within, the prescribed limits, 
except in his own (Iwclling-placc or shoj>, any 
articles in respect of which tolls arc by tlie. 
special act authorised to be taken in the ma.rket,. 
is liable to a penalty. By the '.Pedlars xVet, 18 

s. 6, a certificate under that act is to have the- 
same effect as a hawker s licence for the purpose- 
of the M.arkets and Fairs Clauses Act, 1(S47, and. 
the term licensed hawker” in such act shall 
be construed to include a pedlar holding wimh a 
certificate. A person holding a };)edlar s certiheate 
both sold on foot a, rid with a horse aud h.>ur- 

i wheeled waggon within the limits of a district 
formed by '"the adoption of the Local Govern- 
ment Act" 1858, under which act the local boart . 
had provided a market-place for potatoes am 
other veo’etublcs liable to toll in the market 
Held, that he \vas exempted by the P'Blar's 
certificate from the penalty imposed^ by the 
Markets and .Fairs Clauses Act, 1847, s. Lu 
though not acting strictly as a pedlar but rather 
as a hawker. Iloiv-ard^ w Lnpton,., 44 9., M. 

150 ; L. B. 10 Q. B. 598. 

Penalty for selling without 
’ Local Act— Exemption-™Hawkers Act, 1888. J— 
It is provided by the Bolton Improvement Am, 
1865 (28 Yict. c. xii.), s. 21, that every person 
.(other than a 'licenserl liav;ker or auctioiiGOr)- 
/ Avlio shall sell or expose for sale, in any place in, 

t, the. borough, except in his own dwellmgAiouse' 
.m* An'ii or .in the viublic-markct, any marketable' 
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■eouimcxluy. shall. :lnr every such offence, be 
liable t(.) a ptaiaity not exceeding -RU*. The 
Holton Improvement Act. 1SS2, enacts that the 
corporation, may grant Ucences to any person to 
■sell in a place in the borough otliei than his own 
(hvolling'honso or shop, or other than in the 
]!u})]ic mai'ket, any marketable commodity in 
respect o£ the sadc whereof a penalty is vceover- 
able uiulcr s. 21 of the acr of ISha, and that if 
any ]a.'rson does anything in contravention of 
that section without having olVcained such a 
licoiicc. lie shall be liable to a ])e]ialty not exceed- 
ing 40 .V. The Hawkers Act. 1888, provides that 
it shall not be necessary for a licence to be taken 
■out under this act by any person selling hsh, 
fruit, victuals, or coal. The re-pond.eut, who 
had not obtained a licence Iruin the corporation 
■of Bolton, hawked hsh. within tiiat borough, 
and, when summoned for so doing, contended 
tliat he was exempt from all licences by the 
above section of the .Hawkers Act, 1888. The 
justices discharged the re>}.)ondcut : — Held, that 
the respondent was only exempt under the 
idawkers Act, 18(88, fj‘om having to take out an 
excise licence, and that he was liable to the 
penalty provided under the Bolton Improvement 
Acts for liaudving hsh without having first 
obtained a licen.ee from the corporation, and 
should have been convicted, Opemhaio v. 
OfthdeiL 60 L. T. 929 ; 53 J. P. 740 ; 16 Cox, 
C. C. 671. 

' . J.AL, ' 


MASTER AND SER¥ANT 


BY J. RITCHIE. 


I. RIGHTS AND LIABILITIES' Of 
■■ MASTER AND SERVANT./' 


A. CONTRxVCT OF HlRING. 

1. Xaturc'’ ami Yalldity af Confnicf — 

Generali tj. 795. 

2. Parties, 801. 

3. Ilcquintee ot\ 

a. Writing. 8tJ3. 
h. Stamps, 8u4. 

4. Proof of. 

a. Generally. 805. 

1 j . Parol Idvidcnccto Explain, 8it7. 

5. In Special Ciue^i. 

a. Yearly, 80ip 

b. 'Weekly, 8i 1. 

c. Domestic or Heiiial Servants, 8U. 

6 . Warjei^ and Jlcnnineratlon. 

Eight to, S 12. 

Ik Payment Contrary to the Truck Amts, 

8l8. 

c. Other Statutes Affecting, 822. 

7. Medieal Attendance on Servant, 825. 

8. Other Ilaihtn under the Contract, 825. 

9 . Termination of, 

a. By Notice — Mode and 'i’imc of. (828. 
h. By Death or Bankruptcy, 832. 

^ without Notice, Grouih'Ls 

for, 8.32. 

' :d. Giving into Custody, 83(8. 

c. Right of Servant to Comjamsation. 

i. Wkiges or Salary, (838. 

ii. Damage.s. 843. 
f. Proceedings. 

i. iTeadiugs, 847. 

ii. Jurisdiction, 854, 


v;. /^ ^MARRIAGE.; ' . a 

See HUSBAND AND WIFE-INTERNA- 
TIONAL LAW— CONDITION. 


MARRIAGE ARTICLES ' OR 

See SETTLEMENT— INTERNATIONAL 
LAWL 


B. Character of Servant. ,857 


C. Injuries to Sjhivants in course of 
Employment. 

1. General Prlneiplea, 858. 

2. Vnder Einploijcr.t Liability Act. 

■ a. W^orkmaii, WTio is, «860. 

b. Notice of Injury, 8()2. 

c. Acts of what Servants, 864. 

d. In res])ect of what Plant, Works, 

A-c., 869. 

(£?. Contributory Negligence, 873. 

/. Risk voluntarily Incurrecl 874. 

}/. Contracting out, 876. 
k. Proceedings, 877. 

3. AcU of Fcllotc-aervantn, 877. 

4. AladeCo Xeyliyeuee, 886. 

5. Serirmt\'i own Aen/llr/enee or Xnjndedye 

of Panyer, 890. ' ' 


MARSHALLING 


For Charities.]— C haeity5 

In Administration,] — See Executor 
Adviinisteator. 


AND 


In Case of Mortgages.] — See Mortgage. 


MARTIAL LAW. 

See ARiVIY AND NAYY. 


MASTER. 

, Of the Superior Courts.] — Bee AppeaIi- 
Practice. ■ ■ , , ^ 

^ ^ Taxiag.Jy-.^V^’CosTS— B oligitob.^ , ; ■ ■ ; 

0! Ships.]— to SHIPPING^ .■ 


D. Under the Factory Acts. „ Y- ' , ‘ ' 

1 , Bcfimfnm of Paetory and Man nfaetnraiy 

% Q^ffenecii under the \ - W d • 

3, Ckinvidtions,^^^' y;.’ -g-; f /’■ 

C;"y.* h.A vdY YkYYY: YY'P d i' S -v 
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a sum eqnivaleut to 10 per cent, on du- 
— Held that the sum was a coiiti'act ot 
ami service, aiul not a l>trrtiiei;sliiiu 
itonv. ('hnrcliiviird, 2\} L. J., Cu. 0 --I ; o 
O 570 ; 2 L. T. 114 ; 8 W. 11. 802. S8ce also 
Worths IJ. 2 Den. 0. C. 838j 1. & M. 68!)^, 
M. C- 44 ; 15 Jnr. 1137 *, a Cox C. 0. 38-. 
iio was ene:a,G;C(l as an underwriter at 
entered iiitii an agreement, betVjre tlie 
’of 28 21) Viet, e 8(), with E., who was 

nember. that the underwriting account , 
:iOimneneed on a specilied day, should be 
on for three years from that date in tne 
)f P,. and that the policies, losses, and 
'S should be signed and. settled l)y P. or 
ns bis agent; that a salary of 150/ per 
should be ])aid to 11. by P. ; that tonr- 
f the net profits of the business slioaid be 
> P., and the remaining one-iifth to E., 
e exemnted from bearing any loss, with a, 


P. ITNDElt THE SHOP HOURS ACT, VUa. 

a. COMBISATIOSS OF WOUK.UEK TO ISTIMI- 
DATE — Ser Trade. 


II. AND 

OP MASTER AND l 
s 'PARTIES. 

A. 'Eiohts of Haster. 

]. J/iJurics to Serrautfi. 

a . Accidents, 1)15. 

Ik Assault. 913. 
c. Seduction, piG._ 

2. JdntU^iwj fnn}i Service^ 922. 

3. lUfjU to Defend Servant, 924. 

B. Liability of Master. 

1. 0/i Contmets of SevvanU. 

a. Goods supplied, 924. 
h. Other Contracts, 926. 

2. Dor Wrongful Aets of Sernmts. 

//:. General Principles, 928. 

Assault, 929. - 


of^seIvant and ^“mED 


Servant, 957. 

OF Servant, 957. 


A. RlCtHTS OF 

B. Liability 


A. CbHTBAGT Of HIBING. ■ 

. ...1. NATDEE AND TADIDI^T 'OP CONTRAOT— 

'.i/t- 'WliiAer > ?artBeisMp*l^P,y:taWg oon- 
; >' traotsd witli the govetnmeiit fov the 

V of .mails ‘by sea, E^reed with H. to. employ him. 
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and dt'tli rears of the terun for wages and corn- 
lien sat ion' for the services. I'iie declaration 
adleged as a iweach that the defendant would 
not'” permit 1). to remain in his service, but 
dismissed liini : — T-Ield, in arrest of judgment, 
that the breach was ill-assigned, as there was no 
innplied covenant ors the ]>arr of the defendant 
Ti> retain 13. in liis service during the five years. 

Jjunn V. Stujloti. D. & M. oTO ; 5 Q. B. GS5 ; 13 
L. J., Q. B. i.3'3 : 8 Jur. 358. 

Bv an agreement between A. and B., it was 
agreefl that A. should manufacture cement for 
tiie use of B., of a specified quality ; that B, 
sliould ])ay A. a weekly sum for two years from 
the agreenient, and another weekly sum for one 
year after ; and should receive A. into partiier- 
isliip in ihe lousiness of niaiiufacturing cement 
at tlic end of tliree years ; and that A. should 
instruct B. in the art of maimfacturiiig cement: 

— Held, in an. action brought by A., assigning, 
as a breach of this agreement, that B. wrongfully 
discharged him (the plaiiitiS) from his service, 
and fi'oin manufacturing cement for the use of 
ihe defendant, and from any longer instructing 
the plaintiS in the art of manufacturing cement, 
before tlic expiration of ttvo years from the 
agreement, that this agreement did not raise an 
implied contract of hiring and service for three 
years between the [larties, and therefore the action 
was not maintainab-le. A.yxlm v. Ansii n, D. k, M. 

515 ; 5 Q. B. 671 ; 13 L. J,, Q. B. 155 ; 8 Jur. 3:)5. 

S.’ the agent of a,n insurance company, being 
indebted to the compjany and being pressed for 
payment, it was arran'ged that the plaintiff 
sliouhl pay the money to the company, and that 
the company should appo.iiit him and S. as joint 
agents, with the same rates of payinent and 
^era^^^e^ation as before. A deed was executed 
containing a covenant that in case the company 
should atrany time thereafter displace S. from 
I'lis appointment as agent, then that they should 
and would forthwith repay to the plaintiff the 
money so paid by him. Subsequently the com- 
pany" transferred the whole of their business 
and liabilities to another cora])any, and refused 
to pay the plainti:ffi the money so advanced by 
him : — Held, in an action to recover the amount, 
that there was an implied covenant on the, part 
of the company that they would not do anything 
of their own voluntary act by which it should be 
impossible for them to keep S. in their employ 
any longer, and therefore they were liable in the 
action by the plaintiff. Stirlr^uf v. MaHland^ 

5 B. S. S40 ; 3f h. J., Q. B. 1 ; 11 L. T. 337 ; 


conditioned to be void if the defemlurif shoidd 
not practise within certain limits, but which 
contained no expre.ss agroemout on the part of 
the plaintiff to co.ritiiiiie the defendants eutpility- 
ment. The defendant continued in tiio employ- 
ment for about three months afterwards jual 
was then dismissed. He subsequently commcmcci 1 
practising within the prescribed limits, and a, 
suit was instituted to restrain him from. <loing 
so : — Held, that an agreement by the plaint iff tu 
coathiue the defendant's eniploymenr cou]<l be 
inferred and that, there was conshleintion . to. 
support the bond. Gmrdy v. liacnifnJ, 43 
L. J.. Oh. 659 ; L. B. 18 Eq.'olS : 30 H. T. 868 : 
22 W. B, 891 . 


Finding Employment.] — A wmkman 

entered into an agreement with a, ct.sal company 
to serve them as a collier, in consideration of 
wages to be paid to him fortnightly : and the 
company, in consideration of sue]} >ervicx\ 
agreed that he should not be discharged wit!.! out 
twenty-eight days’ notice in writing, iiiiiess in 
the case of misconduct : — Held, that this etou- 
tract necessarily implied an obligation oti tlie 
part of the master to find work for the servant, 
and to pay him wages every fortnight a nth 
conscquentlv, was not bad for want ot nmtualitT. 
Whittle V. '^Feanhland, 2 B. .k 8. 49 ; 31 .L. J.., 
M. C. 81 ; 8 Jur. (N.S.) 382 ; 5 L. T. 639. 

By an agreement called a pit-bond, the owneiv 
of a coal-pit retained and hirctl the plaintiff for- 
a 5mar, the plaintiff, ‘Hluring all the times the 
pit shall be laid off work, to continue the ser- 
vant of the owners, subject to their orders and 
di.rcctio7.is, and liable to be employed by them 
at such work as they shall see lit,” am.l at cei'tain 
wages : — Held, that the pit-ownei's were not 
bound to employ the plaintiff for a reasonable 
number of 'working da^'s during the year, Wll- 
liantmit v. T<ujloi\ I). & M. 389 ; 5 Q. B. 175 ; 13 
L. J., Q. B. 81. 


On a contract to employ the plaintiff on board 
a ])articular ship on certain specified voyages, it 
is a breach to sell the ship ])eforc those voyages 
ai’e completed without procuring him similar 
emplovment on board that particular vessel; 
and the mere acceptance of money on account 
of wages on board another ship, which was ^ to 
sail fur a different v(\yagc, and on board which 
the plaintiff did not enter, is not conclusive 
evidence either of acco.rd and satisfaction, oi’of 
a substituted contract. JJrlseoU v. A.vfitvalki)i 
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i 


whole period of seven y^rs. 

2 Oar. & K. 433 ; 5 C. B. 247 ; 17 X,. J C. 1 . 

agreed in wilting -with. G-., that in con- 
sideration of 3/. lent to him hy G., and of the 
wan-os to he paid hy G., he would work tor and 
serve (t. as a thi-plate worker, and would not 
work for or serve anyone else without his leave 
for twelve months, and also until 
of three mouths’ notice given by ^ I 

Oi., in oousidcration of the services of agieed 
to iwv him on tlie Saturday night of eveij '"S'-E 
Sg the term, all such wages as the articles 
made-bv liini shoukl amount to,_ at their usual 
workmen s prices for similar articles ; piovidu 
nrit akr the expiration of twelve months 
■eker party might determine the service by 
three mouths’ notice, and G. was authorised to 
■deduct 10.V. per week until the ^ 
naul-— Held, that the agreement bound G. to 
muplov W. during the period mentioned in it ; 
that there was, therefore, a good consideiation 
for W. to serve 0. ; and the agreement w.as valid. 
JUy. V. Wdah, 2 El. & Bl. 35/ ; 22 B. J., M. O. 

111 ikc^tk defendant entered into the service 
of the plaintiff, a solicitor at Amersham, as his 
clerk and, in December, 1849, the plaintili put 
an cml to the service by a notice to expire on 
the 2.-)th March, 1850. On the ^7th Bmimry, 
18.50, the defendant wrote to the plauitift a^ung 
-to be paid his salary to Lady-daj% and to be at 
■once discharged, in order that he might go to 
London, and remain there untiL he 
with another engagement. 

iilaiiitiff replied, assenting to the deteudaiit s 
iroiiosal, saving, “ of course 1 should have ex- 
pected your services if you were m Amersham, 
but as vou request me at once to pay your salary 
to Ladv-dav, in order that you may go to town 
until you meet with another engagement I con- 
.seiit to vour request and on the following day 
The r/lahitiffi asked tlie defendant whether, it he 
paid liim up to the 25th March, he intended 
■■■oiu'’' to town and remaining there till he got 
.Jiiother engagement, to winch 
answered that he did : wlierenpon the plarntifi 
-salil " on. these conditions I aiil prepared to, pay 
Vour salary at once up to Lady-day ; but if you 
rcinaiii in Amersham, 1 shall expect ynur ser- 
\dcesA and accordingly paid him the luLi qiiai- 
ter’s ’salary. The defendant went to London, 
but shortiy afterwards, and before Lady-day, 
relumed to Amersham at the request of a client 
•of the plaintiffs, in whose employ he remained 
professional advice : — Held, that there was 
no evidence of a contract on the part of the de- 
fendant to go to London and remain there, or to 
forbear to give his services in Amersham to any 
person other than. the .plaintift, or to render ser- 
■ ■ vice to the plainti:ffi if he should return to Amer- 
sham. Dii)ii&ls v. Okct/vslef/^ 11 C. L. 739. 

Restraint of Trade.]-— A. agneed to take B. as ' 
his servant ‘‘ at such wages as might from time 
to time be agreed on,’.’ and- B., on his part, 
aoTced to serve A., 'and not to set up trade for 
himself \vithiii certain limits.' B. accordingly 
entered into and continued in A.’s serY.ice at the 
%vao'es a^n’eed on Held,';that, there was a good 


to snptiovt a contract in partial restraiiu ot tnute 
and the court will not iiK.iuirc as to its ailoqu.tcj 
(M,, V. L . Gh. 6o9 ; L. K. 18 

r.i • ‘-n') I, T 8G3 : 22 . Ik ^'91, 

\ amVVl by articles under serd to_ cuter tlie 
servicc'’'of B.. as assistant to him in his business 
of a surgeomderitist, for a period of lonr ycarsu 
and the 'agreement contained a covenant siiat 
after the expiration of that term A. ^y<.)ln(l not, 
without the consent in Avnting o. the othei, 
carry on the business of a surgeon -deiitiSL in 
London or any of the towns or i>laces in Lng- 
land or Scotland where B., or A. on ms account, 
might have been practising before the axpiratnoi i. 
of the above service Held, lirst, that tliih 
covenant, so far as it related to l.ondon, was 
not, but as to its other provisions _ it v,as Auid 
as imposing an unreasonable restraint ol tra( e , 
and secondlv, that the covenant was dinsibh 
so that the illegality of the second branch end 
not vitiate the whole. MtiUcJi y. J/y//, H -d. 

& W. 853 ; 12 L. J., Ex. 37G : 7 Jur. u3(>. 

Semble, that in estimating the reasonableness 
of a contract not to exercise a trade or protes- 
sion within a particular district, the populoiis- 
ness of the district is not to be taken lino 
account. Ih. 

Eeasonahleness — Assignment.] ■— W. 

entered the service of G. as a shopman at weekly 
wages, and covenanted not to carry on business 
within one mile of the shop at any time theio- 
after. The business was afterwards moved m 
another shop close by, and sold by 0. to L, 
to^’-ether with the goodwill and benehcial 
interest thereof. AV. then left the shop, and set 
np business Avithin a mile of the old shop LeLd, 
that the covenant Avas not unreasouable, am 
endured for the life of W., though the original 
covenantee should cease to cany on business 
altogether, and that the covenant was not 
affected bv the removal of the busiiiess^ to 
another shop near at hand, though it might 
have been otlierwise, if the business had been 
remoY'cd to cpiite a different neighboui nood . . 
Held also, that such a covenant added to the 
value of the goodAviil, and, tlierefore, Avas part ot 
the gooclwiirand assignable with it, ami did, iii 
fact pass by the sale of the goodAvill and bciicii- 
cial’ interest to J., so as to give liini a of 

action. Jacolnj v. Wlutmore^ 49 L. T. 33y ; 32 
AV. K. 18— C. A. 


In the Case of Commercial Travellers.]— 

The plaintiffs, lace merchants, employed travel- 
lers to visit certain parts of England, and where 
they had a business connection, and to each 
traveller they assigned a separate joimney. A 
vacancy ]in.ving occurred ou the Midland ionrney, 
the plaiiiti.ffs told the defeiulant of it, lie being 
at the time in their service in another capacity, 
and he verbally agreed with them to till the 
1 vacaiicv, it being understood at the time that tiie 
1 agreement between them should be reduced into 
' Avritiiig. The defendant accord i ngly _ enterec I 
their employ as traveller on the Miilland joume.y , 
and after ho had been travelling ^for them about 
a month, a list of places and of Inc customcxs 
whom he Avasto visit Avas sent down to him, and 
a Avritten contract, Avhicli aa^s as follows : — - in. 
consideration of my entering upon your employ 
at a salary, Ac., I hereAvitli agree to do so, Avith 
the understanding that, in the event of my Avish- 
mg to travel and doing so for any other house in 
the trade, on any part of the same ground, to 
... ^.A7^7 rpu:. the defendant 
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journey, 'riie pliiliitift’s havin<,^ .sued him for the An infant signed an agreement with plainthis, 
5(j?. penalty under the c;ontract : — Held, first, that in consideration of their taking him into 
that ii good consideration for the defendant to their service lie would not, after leaving, coinne-te 
the agreement appeared, on the face of the con- in business within a radius of five miles for two 
tract. Muniford v. (rcthimj, 7 C. B. (N.S.) ; years. He left a few weeks after attaining 

21) B. Jv C. .P.J.05 ; t; Jur. (:s'.S.) ‘■128; 1 L. T. | twenty-one : — Hold, that the contract was for 
6t ; 8 W. K. 187. j the benefit of the infant, and an iiijunct’a*.!*. 

Held, secondly, that the circumstances under ; must be granted. Bhrte [18U2j 8 Cii. 

wliich the defendant entered the plaintiffs’ ; ,o02 ; 67 L. T. 2S5. 
ein[)loy as traveller sliowed a, good consitieration i 

for Ilfs part of tlic agreemAit, ami that the ! Ptihlic Commissioiiers.J— -Cornmlssiouers ap- 
written contra, ct, therefore, which was drawn up j pointed under an act of parliament to pave and 
in pin’suanee of the oilginai understanding, was | light a parish, were empowej'ed. to ap[)oint 
made on a good consideration. Ih. " 1 ofticers at such salaries as they should Hiink 

Held, thirdly, that the contract was for the j reasonable, and to .remove such ofticers and 
entire services of the defendant while in the 1 ‘‘^‘Ppoiut othci-s. Jn some .sections of the act the 
pL'diititTs' employ, and that the parties meant, } olhcei's were S|)oken of a,s employed by the coni- 
tlierefore, tliat tlie penalty shouhi attach if he mi.ssioners. The commissioners were empowered 
travelled for another house, after he left their ^nfdvc rates, \Ndiicli wore vested in them, and 
employ. Ih, they were directed to iqrply ilie money's which 

Held, fourthly, that the subject-matter of the should come to their hands under the act in 
contract being identified by the extrinsic evi- paving and lighting the p»arish, ami carrying the 
deuce, the coniract was not unlimited in point several pm'i)Ose.s^of the act into execution:-— 
of space, and so void, as being in restraint of Held, that an action did not lie against them by 
trade, inasmuch as the evidence showed that the one of their otheers for ariears of salary, iie//// 
restriction as to the same ground was limited to v. Pca/wc, 2 L. M. ck; P. 21 ; 10 C. B. 53-1 ; 20 L. J., 
the ground, i.e. the Midland joui’iiey, over which C. F. 90. 
the defendant travelled. Ih, « x i 

Held, fifthly, that the written contract, even j. Action upon aii agreement m writ- 

witliout the extrinsic evidence limiting the I between the plaintili: ami the detendants, as 
restriction to the Midland journev, was not void, agents res,ideiit ,m London, on behalf of 

as being in restraint of trade. Ih. ' ! represcntnig P., resident at Hawana. in tne 

A proviso that a traveller should not solicit | C uba, by which the |.)laintifi agreed to 

orders for Burton ale for two years after the i firemaii or stoker, on board a steamer, 

termination of his agreement with his employens, j fo leave London for Havana, to be placed 
is void on the ground that the proviso is in ^^1® scu'vice of 1., and to discharge the duty 
restraint of trade, and should be limited as to do the work of fireman or stoker on board, 
area. Alhvp/^ v, 42 L. J.. Gh. 12 ; o,rders and follow the directions 

L. B. 15 EqVoO ; 27 L. T. 372 ; 21 AV, E. 102. the engineers ; that he slioiild reee,5ve wages 

In consideration of the plaintiff employing the niontW, durhig the outward voyage rations 
defendant as his servant to sell oil in the streets account of P.; die 

of London, at a weekly salary of 2Ly„ the latter contract to be m force for one year from its date, 
agreed that he would not, for one year from the ; should he be discharged before that time, 
determination of such agreement, sell oil within fP^’ce nionths wages to be paid i,n advance, 
a radius of eight miles from the General Post- be.snles fill ding him a pa.s.sage home : 1. being at 
office. The agreement was determinable on a confirm and continue the engagement 

week’s notice on either side. The defendant, fn the terms herctotore stated or to discharge 
having determined the agreement, continued to Lngland : 

sell oil in the same way on his own account ^eld, that the defendants were personally hable 
within the prohibited area. An interim iiij uric- ior a breach of the agieement, befoi^^ 
tion had been granted, but the defendant con- /uhu'Uf, 14 J:>, 

tinned to violate it. On a motion for an order ? IJ L. J., Q. B. 49 ; 14 ,Jur. 366. 
to_ commit the defendmit for breach of the stewards of Public Meetings.] — The relation 
m 3 nnctioip Malms A .-C dissolved the mjimc- existiim^ between the chairmmi and stewards or 
non on the ground that the agreement was a .meeting is not that of 

liaid. and unpiopei baigain. Plela, that the servant, or principal and general 

agreemeiit was for valuable consideration, was though it is the duty of the chairman, 

fairly entered into, and, upon die balance of to do his best to^ preserve order, and the duty of 
com cnicrice and iiiconvenieiice, cugn 'C c those who are acting as stewards or managers to 

^ ' assist him in so doing, yet the nature and extenc 
411 5 ab H. 1. 334— G. A. A-JS fUlc! r\rt Urvi-K eUlrtc rAnof nfiaf-i nnl" nf 



siblc, tliougli unstamped, as it fell within ihe 
exemption in 55 Geo. H, c. 184, as a.n 
for the hire of: a labourer. J2ef/, v. 2- 

Den. C. C. 583 ; T. & M. 036 ; 21 L. J., M. G. 44 ; 
15 Jur. 1137 ; 5 Cox, C. 0. 382, 

The plaintiil and the defendant being ipuient 
ill England, and P. at Plavana, and the defendant 
bein<’'"a foreign agent, a written agreement was 
entered into "by the plaintiff with tiie defendant, 
Ion behalf and representation ot P, of Havaria, 
1 that the pvlaintiff would proceed as fireman and 
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is not the servant or the agent of the officers 
or of the members of the union. Flood y. 
Jaelmm. 64 L. X, Q. B. 665 ; [1895] 2 Q. B 2P; 
1 4 R. 397 ; 73 L. T. 161 ; 43 W. R. 453 ; 59 J. P. 
388— G. A. 

Apprentices .] — See APPRENTICE. 
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3. Requisites of. 
a. Writing. 

Under Statute of Frauds— Contract not to be 
Performed within a Year.] — A contract for a 
year’s service, to commence at a subsequent day, 
is a contract not to be performed within the 
year, and must be in writing ; therefore an 
nction cannot be maintained for the breach of a 
verbal contract made on the 27th of ^ 

year’s service to commence on the 30th of June 
foilowinsr. Bracegirdle v. Ileald, 1 B. & Aid. 722 ; 
19 li. R."'442. 

A contract made on one day to serve for a year 
from the following day is not within the i^tatute 
of Frauds. Bivnlis v. Crosslaoid, 44 L. J., M. G. 

8 ; L. R. 10 Q. B. 97 ; 32 L. T. 226 ; 23 W. R. 

'''"414'"'"' 

A. on the 20th of July, made proposals in 
writing (unsigned) to B., to enter his service as 
bailiff" for a year. B. took the proposals and 
went away, and entered into the service on the 
24th of July Held, that this was a contract on 
the 20th. not to bo performed within the space 
of one year from the making thereof, Sfielhng 
V. Hunthigfield {Lord')yl 0. M. &: R. 20 ; 4 Tyr. 

606 ; 3 L. X, Ex. 232. r, -t x 

The plaintiff agreed on a Sunday to serve the 
defendant for a year, the service to commence 
on the Monday. On the Monday, the plaintiff, 
with the knowledge and consent of the deten- 
<lant, commenced the service, and received 2jL 
on account : — Held, in an action for a wrongfui ; 
dismissal within the year, in which an objection 
was taken that this was a contract for a year s 
service to commence on a future day, that the 
jury might infer a new implied contract on 
the IHonclay for a year’s service from that day. 
Cawthorn Y.Oordreg, 13 0. B. (N.s.) 406 ; 32 

The plaintiff liaving been in the defendant’s 
employment as a traveller, entered in October, 
1854, into a fresh verbal agreement with the 


contract was not in writing as required by 
the Statute of Frauds : — ^Held, ou tlemuiier, 
bv Hawkins, J., that the contract amounted to 
an am-eemeiit not to set up the trade during the 
ioint’ lives of the defendant and the plaintiff ; 
and was, therefore, prima facie not he 
performed within a year, and therefore fell 
within s. 4 of the Statute of Frauds. Barey v. 
Shannon^ 48 L. X, Ex. 459 ; 4 Ex. D. 81 , 40 
L. T. 628 ; 27 W. R. 599. ^ , y: 


Parol Evidence to Explain.]— A. entered 

the service of B. nader a written agreement, as 
follows : “ I agree to receive yon as elerk in my 
establishment, In consideration of your paying 
me a premium of 300L, and to pay yoimn salary 
at the following rates, namely, for the first year 
7()Z.. forthe second 90/., for the third 110/., for 
the fourth 140/., and 150/. for the fittli and 
following years that you may remain in my 
einploYment”:-Held, that the agreement was 
one that by the Statute of Frauds was required 
to be in writing ; that there being a precise 
stipulation for yearly payments, evidence was 
not admissible to show, that,, at or after the 
time the letter containing it was sent by^Ja. to 
A it was verbally agreed that the salary should 
be’ paid quarterly ; and that the fact of the pay- 
ments having usually been made quarteriy, did 
not vary the rights of tie parties wnder the 
agreement. Qiraud v. Miolirwnd^ 2 G. E. co*> ; 
15 L. J., C. P. 180 ; 10 Jur. 360. 

Part Performance.]— The equitable doctrine 
of part iierformaiice taking contracts out of the 
operation of s. 4 of the Statute of b raiids cannot 
be extended by the high court of justice, under 
s. 24, sub-s. 7, of the Judicature Act, 1873, beyond 
tiie limits to which it was confined by the courts 
of equity. It is, therefore, applicable only to 
contracts for the sale and purchase of lands, and 
i not to a contract of service. Britain y, Bomter^ 
48 L. J., Ex. 362 ; IJ Q. B. D. 123 : 40 L. T. 240 ; 
27 W. R. 482— 0. A. 

b. Stamps. 

Exemption— Labourers and Artificers.] — A. 
entered into the following agreement w.ith B. . 
“ A. engages to talve charge of the gleoe lands or 
B. his wife undertaking the dairy and poultry, 
at’lo^*. a week till Michaelmas, 1850, and ^Her- 


itUa q frAsli verbal agreement witn xnc ar taxx ^ ^ 

v^-oby ei^eu^^ 


liberty to determine the agreement by giving 
to the other three months’ notice before the 
Ist of September, 1855, otherwise the parties 
were to go on for another twelvemonth from 
that time '.—Held, that this was a contract not 
to be performed within a year, and therefore was 
required to be in writing under the Statute ot 
Frauds. Dodson v. Chilis, 1 H, 81 ; 25 L. J., 
Ex. 267 ; 4 W. R. 512. 
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the clear annual profit, after all expenses o.f rent 
and rates, labour, and interest on capital, are 
paid, on a fair valuation made from xMichaelmaa 
to Michaelmas ; three months] notice on. either 
side to be given, at the expiration of which ti,me 
the cottagn to he vacated by A., who occupies it 
as bailiff, ‘In addition to his salary” Held, that 
this agreement constituted the relation of mastei 
and servant between B. and A., and not that or 



stoker oil I'utartl a steaine.r. about to leave LoikTou 
fur Havana, calling at intcrme<liate j.)orts, to be 
])laced in the service of 1"., aiul would faithfully ' 
do the woi'iv of iircman or stoker on board tlic ' 
steanjcr. and obey the orders of the engineers. 
In consideration of the service the plaintiff 
w:is to receive wages at r>Z. per tnonth, payable 
nionthiy, and 21. per month for providing himself 
in provisions. During the outward passage, 
rations were to be served out to the plaintiff on 
acctonnt of Ik The contract to be understood to 
be in force for one year certain from the date; 
and should the plaintiff be discharged before 
that time, three months’ wages to be paid in 
advance, besides finding him a jiassage home ; 
r. being at liberty to confirm and continue the 
eiigageuierit on the terms stated, or to discliarge 
the ])laintiff and to lirid him his passage back to 
Kngland ; the wages to lie ]jayable uj) to the day 
of the plaintiff's arrival in England, indess he 
should be discharged, for misconduct ; one mouth's 
pay to be ailvanced for the ]>laiutiff’s outfit for 
the voyage : — Hehl, that the agreement did not 
require a stamp, being within the exemption, 
■of a memorandum or agreement for the hire of 
ariv labourer, in 55 Cfeo. 3, c. 184. Wilsou v. 
Zidueta, 14 Q. B. 405 ; 10 L. J., Q. B. 49 ; 14 
Jiir. 366. 

An overseer in a printing ofiice is an artificer, 
within the exemption in the stamp acts. IZos-lioi) 
V. Leth% 1 F. k F. 401. 

4. Proof of. 
a. Generally. 

Work done after Agreement Hescinded.] — A. 
'engaged B,, under an agreement, dated 25th of 
September, 1865, as a file-forger, for two years, 
after the rate of tlie Sheffiekl list of prices for 
the time being. On the 24th of February, 1866, 
the rnasrei’ refused to give him work. On the 
16th of March, 1866, B, entered a plaint in a 
county court against A. his master ; and in his 
particulars alleged that A. “ neglected and refused 
to perform, and had not performed, his agree- 
ment, wliereby lie had sustained damages to the 
amount of 11. TLs'., being four weeks’ average 
wages in lieu of notice.” A. paid 11. 14,s. and the 
costs into court on the 19th of April, 1866. On 
the next day, the 2Uth of April, B. again went to 
work for xl., but was dismissed on the 21st of 
xVpril. On the 4tli of July, 1866, B. entered 
another plaint against A., and in his particulars 
.a.Ucged that A. “refused to erajJoy him, and 
illegally discharged him from his service.” and 
claimed 48Z. 12, v. At the tiial, the jury found a 
verdict for B. for 33Z. 12, s*. It was admitted that 
the agreement sued on in the iirst plaint was the 
same agreement as w-as sued on iu the second 
plaint : — Held, that there tvas no evidence to go 
to the jury of such agreement, and that the judge 
ou'/nt to have directed a nonsuit. Bamdey v. 
Taylor, 37 L. J., Q. B. 39. 

The plaintiff wars engaged as a clerk by the 
defendant, a shipbroker, at a yearly salary of 
150/., and wms paid his wages ’weekly, and on 
leaving tlic service at the clefendant’s instance, 
acce[)t'ed a nioiiHi's salary instead of notice. He 
subsequently re-entered the defendant’s- service, 
at a yearly salary of 250/., notiiing being 
ex].n.’essiy said as to notice, and no time fixed -.for 
the duration of the service, but the plaintiff wai 
paid '^veeldy a sum equal to a wreck’s- salary- ‘The 
plaintiff having been disnu-ssed with a- month’s 


notice Held, that it was })roperly left to tim 
jury to say whether the last hiring was on the 
same terms as the first, and wiimher the terms 
of the previous hiring were determined by the 
acceptance of a month’s wages instead of notice. 

Fa i mum v, Oalfor/L 5 H. k X. 635 ; 29 L. J., 

Ex. 459. 

Beference in Documents.] — being in want 
of workmen, applied to the Free Lal)i)iir Ilegis- 
tration Societjn and filled up and signed a form 
sent by them to him, containing the partirmlars 
of the employment atul terms offered lyy him, 
and his address at S. This form was I’oad over 
to B. by the secretary of the society, and B, then 
signed an agreement headed “ Free Labour 
Society,” by which he stated that he had 
accepted employment at S., ami agreed that one 
lialf-day’s tvages, “being the fee to the society 
for obtaining him the ein})loyment,” should be 
deducted from his wages, and that he would not 
eptit the service of his employer 'without just 
cause : — Held, that the documents siifHcientlj 
referred to one another, and constituted a con- 
tract in writing signed by both parties. Crrme 
V. Powell, 38 L. C. 48 ; L. li. 4 0. P. 123 ; 

20 L. T. 703 ; 17 AV, R. ICi. 

The plaintiff proposed to enter the defendant’s 
i service as a salesman, and stated iu a letter liis 
willingness to come for a year on trial, and his 
terms. The defendant, in reply, assented gene- 
rally, but in the course of his letter said that if 
some of the terms w’cre defined more clearly it 
might prevent mistakes, and spoke of a list of 
customers 'w^'hich he 'would consider w'ith the 
plaintiff. He, however, named a day for the 
].>laintiff to enter on his duties, and said he should 
expect him then : — Held, that this was not an 
unqualified accei)tancc of the plaintiff's proposal, 
and that the two letters 'were not a complete and 
binding contract in ’^vritirig. JoJumui v. Appleby, 

43 L. J.. G. P. 146 ; L. E, 9 C. P. 158 ; 30 L. T. 

261 ; 22 A¥. E. 515. 

An agreement to employ the ]ilaiutiff’ in a 
particular situation caimot be inferred from a 
direction upon a letter addressed by the defen- 
dant to the ])laintiff in that character, the letter 
relating to the quantum of .salary onh. Ohhdi 
V. Waters, 1 Stark. 335. 

Appointment by Eesolution of Directors.] — In 
1859 E. was owner of a mine which he proposed 
to .sell to a projected company. On the 12th 
February, 1859, there was a meeting of the 
promoters, at which it was resolved that the 
plaintiff should be appointed captain of the mine 
at a salary, “such salary to commence at the 
completion of the contract with E..,” who was one 
of the promotei’s. The resolution was communi- 
cated to the plaintiff. On the 9th March the 
agreement for the sale of the mine to E. was 
executed. On the 25tb March there was a 
meeting of the promoters, at which the memo- 
randum and articles of association were executed, 
and a prospectus was approved of, which 
described the plaintiff as captain and local 
manager of the mine. Ou the 28th 3'Iarcb the 
company was registered. On the 3 1st March 
there was a meeting of, the company, at which 
the prospectus was submitted and approved. The 
plaintiff acted as manager, anrl in an action by : ’■ 
him, for -his salary, the jury found that he acted 
for the company find not for B. There was: no 
convey anee of t-lie mine 'to the company Held, 
that there was evidence of the appointment of 

; ^ ^ ■/. y. 26 — 2 ^ 
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nlaintifEs told the detendant of it, 
le time in theii' service in another 
he verbally agreed with them to 

'•‘V it beins iixiderstoocl at tii6 time 
•eeineiit between them should be 
The defendant accordingly 
employ as traveller on the Midland 
ate he had been travel mg for 
. month, a list of places and, ofc the 
drorn he was to visit was_ sent down 
fitten contract wliich was as 
iideration of ray entering upon 
salary, &c., I herewith agree to 
iderstanding that, in the event 
to travel, and doing so tor any 
rade on any part of the same 
voii oOZ.” This contract tliC' 
^ " ' ' y travelled tor 

left them and. 
am e trade over 
flis having sued 
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n. and journey, tae pn 
V. he being at the 

56 2i) capacity, and li 
m the vacancy 
that the agre^ 
reduced to writnii 
entered their i 
tor the journey, and 
parol, them about a 
by the customers wh 
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to the follows : ‘‘ In cor' 
V. your eniploy at £ 
811 ; 1 do so with the u 
of ray wishing i 
other in the ti 
;c ground, to pay 
I I defendant signe( 
the plaintiffs for 
died for a riv 


the plaintiff, by the company, a 
that he was entitled to recover. 
Great Mvnlnq Central Co.^ o H. 
L. J., Ex, 309. 


b. Parol Evidence 1 
By Parol Evidence.]— An 
hiring of a servant may b< 
alihongh the terms of the ag] 
direction of the parties, wntt 
nerson ; such writing, tlioug 
parties, not being signed 1 

Svrantjle^ I r'l 

H. II ; IL. d., 

Yerhal Stipulations.]— A. 
of B under a written agreement as tolIo\\b . 
asree to receive you as clerk in m> 
ment, in consideration of your paying 
mte of 300^., and to pay you a ^ , 
followina* rates, namely, tor the 

fSr the second’ 90/., for the third 110/., toi 

fourth 110/,, and 150/. for the tifth an 
that you may remain m my emi 
i-Held, that the agreement was one 
Statute of Frauds, was required to be 
that there being a precise sb 
payments, evidence was not 
that at or aA,..,. '-h- 
it was sent by B.do A., 
that the salary s — — - 
that the fact of the pay] 
been made quarterly c»v, 
the agreement. C... 

335 • d o L. J., C. B. 

P who was known to beactin^ in 


;tablish- 

■no' me a pre- trave i 

salary at the the Midland journey. Ihep . _ 

^ 70/., him for the 50/. penalty undei tl 

the Held, that extrinsic evideiice wa.£ 

Aung identify the particnlar emp oymei 

It” : agreement referred, .viz., that ot 
rthe also to identify the ground m 
Ing; defendant agreed to ^ o 

itipuiiition f or yearly Dy^ey (n.s.)^428 ; 

Admissible to shew 30o ; 29 E. J., 
after the time the letter oontaming 1 L. 1. 64 ; 8 W. E. U . 

■ ’ ' did not vary the rights of written agreement, v 

3, lace dealer, absent thensselves on such oyabions 
• ‘-M. agrees work without the p anq. iqip j 

e years from lieff. y. Stoke-ujmiM, o Q. E. 303 , 13 E.J.,. 

ho^|ive”he ^^XhetheVaTaTindefinitehmng^ 

^tion bf^ Sust 

pending the cumstances ot the pai|milm case. V ' 

sobedienoe ot f yy’ Jbp. TA J , C. P. 82; 8 Jur. 273. 

wS v’. Oakf^-i, 5 H.& N.635; 2i. 

LleJ “rt "^-i-’^'etlaged as editor of a new pe» 
a4 Ssobeyed publication by B., at a salary to oe " edJj 
3 n was boind The publication E- ^oon -ttu 

■d^t-s ' lh””mra of a 

^s^hh^^ui to a 

nore clearly it dismissing tho- 

'Sef « edLA :Sypor,the 

5S“SH'ai 

famlS'J Sfw a — ahorsb.fAw^ to be- 

1-Ato engageepor 


b workman is hired for a> 
particular trade, under a 
^hich saj's nothing as to any 
allowed to the workmen, 
be given that it is the 
trade for the workmen 
holidays, and te 
from their 
of their masters. 



Contract of Hiring. 

Held, that proof that the (ilaint; 
geiierally as a 
suppor' 
liiriiv! 


iMConsisiciit with a custopi in 
uiiiiate the service by either 
tiie other a inonth’s notice. 

7^ 4 C. B. (x.S.) a4G ; 27 L. J., 

(N.S.) oHt; ; (*) AV. II. 519. 
for wroiigl’ully dismissiiig 
iefeiitlanf s service uuv.v.. 
lie deiendant ]deac 

by a month’s notice, 
ge left it to the 

at the pr 

;l that the parties meant to 
Held, a misdirection. Ih. 
issly for 
e for a master 
■, any time without 
il the contract, . 

j ^ Agreements 

of a contract of 1 was agi-eed between 
on the existence | into the service of B. as a 
0 (letermine the stipulated that toe 
itice previous to between 
custom must be i the date thereot. ^ 
fact on the record, and | iintil three months 
simply that a reasonable 1 either party t-. 

^ IP 2 N. & P. i this was a 

W AV & D' 535 ; 6 i. J., 1 that B. was at liberty to put an 
\\ . w . cv, -u. , , I the year 

mable an- j previous 
aiotorioiis 1 208 ; 29 L. J., C. P. 
its on the B, 460. 

V Inter- By an agreement bet 

traveller, the latter was engage 

900Z. a year, payable fortnigi 
stipulated “that the agreeme 
parties shall be for twelve moi 
which time either party shall ^ ^ 
i terminate this agreement by giving 

-A luring 1^, so much 1 

t J-'- ' agi-ecment without notice, after twel; 

, o b. ^ Acl. 901, notice shaipavecxp.rei 

the absence of any custom do so on ^ 

ner month for the i twelve months, tmless the parties^a 
annum until the ! engagement to ^ ^ 

l which event only did epd^ 

and so ol, particu- 1 lieu thereof, become 
:able servants, cau 1 

i. contract to serve, as a reporter 
paper, one whole year from a certain 
from year to year the end of eiie 
raenced, so long as the parties sliaii , 
please, is a yeaily service so 
cannot be terminated exce|d at the 

■'7iA.:&:B..177 ; W. 19. 535;^; 6 

239-V--''l-'dur.'578. ^ v:: ', '. . 

■ ■■ ■.AA’^here ■ a- ; servant; was lured f oi a 
capacity of a clerk, and 

^ * -Held, that he Wxus eiiiitle' 
Hon for . the ■ year , and , ■ tbai 
1 bein g p ay able monthly . vv 
■ ’“igfor a; year,. she 
.g necessary to pen 
Davh V. Marshal^ 


1 labourer dn husbandry (lid not .. . 

■t'this count, such hiring being in law a 
,g from year to year. Litle^n v. iP 

O B. 742 ; 17 L. J., Q. B. 132 ; 12 .liir. fa2,l.^ 
the' Tliere is no inflexible rale that an indeftmte 
lulSr the hiring of a clerk must be construed as 
M » ! t a°ycar. Mir.uu v. 5 H. i: -N . boo ; 

' 9Q L J., Ex. 459. . . 

“Onacontract to pay a traveller by comnnssiun, 

wiso in the ' no implication arises of a yearly hunng, nm 

' out an express and a clear stipulation i.s ihm y > 
obliaatiou to pay the commission on ouleisfioin 
•1 term cer- ' customers originally obtained by the agent, but 
01 a i sent after he has ceised to be so. A«#ii ' . 

Yeardei/, 2 I\ «fc F. 41. 

for a Year eertaia.]— -It 
A.. & B. that A. should.; enter 
traveller, and it.^was 
i ajireenient should be binding 
tliem for twelve months certain from 
md continue from time to time 
f notice in writing be- given , by.- 
v 'to"*determine the same Held, that 
contract for a year certain ^ 

end. to,: it .at '..the- 
A three'niontbsA 
BrouHiy. Symons, 8 G. B. 0*®*) 
6 Jur. (N.S.) 10i9:; ,.b 

ee.n brewers 'and' their'; 

salary .of 


ihiintiff from the c 

ijH.vi' agreconent, rl 

leteriuiucd tlie service 
iccordiug to the custom. _ ihe jiu 
;iiiy to say whether, lookiii; 

>-)n tract, 'they inferred 
exclude tlie custom : 

When the 'hiring is expra 
tain, a custom of the trade 
^rvant to determine it at 
luhice is inadmissible to^^conm' 
Prtrrff V. Sterdey, 15 B. B- 27a. 

iu an action hu’ the breach ' 
hiring, if either party I'elies vipc 
of a/custom authorising him tr 
contract upon a reasonable no' 
the end of a current year, such 
expressly alleged as a " 
it is not enough to aver ^ _ _ 

iintiop. was given. Wdllami^\ 


5. In Special Cases. 
a, Tearly. 

Evidence of— Generally. ]■ 

pier month is a hiriiii 
CasK 3 H. A 'M. 1 
K. B. 113. 

A general liiring, in 
to rebut the presumption, 
have been a hiring for a year. I o. 

A clerk hired at 12Z. 10. 
first vear, to advance lOZ. per 
salary is ISOZ., is hired for at least one year 
A general hiring for a year, 
larlv of clerks and of respec x 

oiiiv be put an end to at tlie end of the (iiirrent 
veav. wliere 1.0 misconduct is 

V . CoUiwr. 4 Biiiir. 309 ; 12 Moore, .oo2 • 2 Cai. i. 1 . 
lo7 ; 5 L.' J. (0.8.1 C. P. ISO ; 29 E. K. 57b. 

Such a hiring is a hiring for a year, and bO on 
fi-om vear to year for so long time us the paidits 

should ivsnectively please, amlmay besodcscribed 

I>.i Inch an implied ye^y Hr ng 1 curreutjea. 
is n ot destroy ed by t he salary bei ng paid monthly , 
nor is it within the Statute of i rauds. Ih. 

A clerk’s salary paid for some years in qiiai teiij , 
but afterwards in monthly payments, is evidence 

Svtee bmuld be ’determined by reasonaWe 
notice on either side, at lOl. 10.. per annum 9W.E.O-0. 

the defendant promised +lS ' Annual 

and pay him the wages, and ntliatiff 300f. a year is prim, 

service till such determination , , I any custom to the 

entered the service, and was f catafn. .The plalnti 
but the defendant cliscliarged him without ie^n tnetiefendaW at 

^ able cause, and refused longer to retain him:- to thedetenaan 



MASTEE AND B'EnYA.m—Coutract of Hiring. biZ 

-Held, 1 or a nioiith's wages. Todd v. Terrudi, 8 Ex. 

’ ' ” “1 • 22 L. J., Ex. 1 ; 17 Jiir. 119. 

A head gardener was engaged on an agreement 
that he should have yearly wages, and a house tO' 
live in rent-free. Several inferior gardeners \^nre 
subject to his directions, and the house he lived 
in was not under the roof or a part of the 
master’s dwelling-house. The jury having found 

before the end of the 1 that he was a menial servant Held, »th at the 
xl bttoie tne e_. __ ^^.^s consequently 

liable to be "discharged on a inontlTs notice. 
Xoivlun V. AhlofT 2 0. M. cS: R. 54 ; 1 G-ale, 72 
4 L. J., Ex. 155. 

menial servant, and thcre- 
huntsman, though in terms 
■ s which can only 
•led out by a service enduring for the: 
a year', is subject to the ordinary 
be determined by either 
Mooli V. Greaves^. 
259 : 10 Jur.. 


was dismissed at a three-months’ notice -j 
that the plaintiff was entitled to recover salary | loi 
for the iniexpired portion of the year. B'Kchhi^ 
ham V. Sumoey and Hants Canal Co., 46 L. 1. 8bu ; 

46 J. P. 774. 

When a clerk is hired at a ceidam sum per 
annum simply, the hiring is a hiring for a year, 
and in the absence of a custom to the conHai} , 
he cannot be discharged -J- ‘ 

year. Fotvall v. lutemiutioual Land Credit Co.. 

16L.T. 687. 

An appointment of clerk to a public company ^ ^ 

was by a resolution which stated the salary to be o Tyi. * T 
2()0J.per amuim,but said nothiiigas to the period 5“ th T 

Af mvment ‘ the clerk acted as such, and t\as toie the hiiiiis,, t ^ _ 

phr several ’sums of 501. each at periods just for a year, and uj.nn condinous 
ifter the usual quarter days of the year Hyd, p fully cm-!, 
that proof of these facts warranted a declaration full peiiod or 

in adactiou for salary, which alleged the contract condition that it maj 

S te at a salary <T 2U01. per annum payable pyty -y- sT L J 0 P 

quarterly on the usual quarter days. Bidgicay 17 C b (!..».) ii , rfd y- J ^ ^ 

turn, Lionel JMet. h., i N. & M. 797; 3 (N;S.) 9 S' ; l it T 1 

A ( e 171 * 1 H & W 244 ; 4 L. J., K. B.157. The housekeeper of a laigc 1 
A.AE. i/i , i n. • menial servant, and cannot be ( 

Service for Half a Year.] — In an action month’s notice in the absence 

by an assistant-surgeon for wages it was proved agreement. Laidlor v. IJndon, I 
that he had served the defendant for nearly half 

a year and that payments were made, during By a written niomoramliun ot 
that time, on account of wages, but not accoixling plaintiff was to have 6.^. a week, 
to any yearly amount or at any definite period wheat, to set potatoes for his hi 
of the Year. ‘'The plaintiff afterwards fell ill and have a cow kept, house and tini 
was taken to a hospital, and after his recovery gardens and pleasure grounds ni - ^ 

did not return to his employment, nor did the order, to assist in the stables, and. when requirea, 
defendant require him to do so : — Held, that at hay and com harvest, and to make limiseit 
there was no evidence of any hiring for a year generally useful. To enter 12th May, lb8b. ' iiie 
and that the plaintiff was entitled to recover Jefondant dismissed the })laint iff upcm a month s. 
wages on a quantum meruit for the time he warning. In an action by the plaintiff to recover 
served Ballon v. lllnnncll, 1 M. & W. 506 ; 2 a quarter’s wages, as being a yearly servant : 
Gale, 60 : 5 L.'J., Ex. 192. Held, that ho was a menial servant, and was 

therefore, by the general rule ot law, entitled tO' 
a month’s notice only ; and that the memorandum 
b. Weekly. agreement contained nothing which showed 

What is.] — A hiring at two guineas a week an intention in the parties to exclude tliat rule., 
for one year, is a hiring by the week and not by Johnson v. Blenkonwj)}), 6 

the vear. Bohertso7iY. Jenner^ lb < 

aI^ entered the service of Messrs. Roe under a Effect of subsequent Contract.] 'A con- 

written memorandum, as follows : “April 18th, tract, by which a servant liires himself to a- 
1871. I agree to accept the situation as foreman master as a footman and a groom, is not dis- 
of the works of Messrs. Roe, flock and shoddy .solved by a subsequent contract, by which he 
manufacturers, and to do all that lays in my engages to bind himself to serve in a different 
power to serve them faithfully, and promote the character at higher vnges and in a toirngn 
welfare of the firm, on my receiving a salary of country, although the servant aceompames his 
2Z. per week and house to live in from the 19th master into such foreign country ; the service 
of April. 1871 ” Held, a Aveekly hiring from performed abroad being the same as that ongin- 
the 19th of April, 1871 ; and that evidence of a .qiy contracted for. Bo>o v. Bnohhajlmm, 8 iN. & 
AAnvmNaticm at the time of signing the contract M."72 : 5 B. & Ad. 953 ; 8 L. J., M, G. 64. 


Bequests to Servants.] — See Will. 


c. Domestic or Menial Servants. 6. TV AGES AtfD Remukeeatioi^l 

Contract Generally.] — The contract between a a. Big’ht to. 

master and a domestic servant is a contract to Termination of a Quarter.]— Where a 

serve for a year, the service to he determined by engaged at a yearly salary, payable 

a month’s warning, or by payment of a months ^ j r month after the termination of one 
wages : subject to the implied cone ition, that f ’ the service, he tendered his resig- 
the servant will obey. aR lawful mffers ot ^the o^th^J tftefanother month the resignation was 
Mason, . U M. . A T\ . 112 , 14 ^ed, nothing being said about reinuneratioii 

. h.J., tux. 611 . . . the time elapsed since the termination ot the 

■ ^ Who are.]— A governess engaged at 'a yearly last year s seiwice. Tho^law implies 
ok'i G’yqtjv.. salary is not within the rule .relating to domestic ment to pay for ^ 

mepial servants,^ which ^ the^^^n (N b 

, 1 : ' 7 .',. , ''' . ■ 7 ..^ — - — 
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pajang him at. the rate of 50h a iiioiitlr 
aicing from the 1st December, 1854, and 
_ per cent, on the proceeds of tire t ratio, 

that those services should be for. Jh. The plaintiff replied, that he accepted the prtn 

posal, “ to be paid 50/. a month, and 2oh licr coit. 
Payment in Goods. J — Wliere by terms of a on the nett proceeds of the trade.” Thephunrili 
contract a service to be performed by A. for B. received 50/. a mouth for seven months, and 
is to be ))aid tor in goods, A. cannot declare for afterwards proceeded on the vo^mge in coinnimul 
the vaiiie <d: the scnvice, but must sue on the of the vessel, hut before the expij'arion ol; the 
special contract. ^Ahy.v v. .Harwood, 2 C. B. 005 : ninth month wrongfully abandoned the vessel : — ■ 
15 h. J., (A 1\ 207. Held, that the contract, whether taken as crmsri- 

Bnt if B. by Ids own act renders tlie delivery tuted by the plaintiff's letter, or by the defen- 
of the goods impossilde. A. may sue ftn* the value daiit’s letter as explained by the pla’intiifs, gave 
of the service. 8o, if B. allows the goods to be a cause of action at the expiration of each monrli, 
sold under an execution against him. Ib. and that the plaintiff’ was entitled to recover the 

50/. for the eighth month on an iinlebiratus 
Promise of Present.]~-An. agreement by which count. Tai/lor v. Zulrd, 1 H. A 2sA 200; 25 
a mastei* ]>roraised bis sci-vaiit. in addition to his Ij. J., Ex. 020. 

oniinary wages, a present of 20/., the services to The plaintiff wrote to the defendant as follows : 
be at all^ events till the end of oiie year, was I agree to acce]ff the a|)puintrnent of secretary 
3’ciiewed in ail its jjarts fi’oui year to year, l)y of the Lancashire Cotton Mill Company, upon 
the servant having continued several years, and the following terms, viz. : first, a salarv of BOO/, 
nothing being said to the contrary by either per amiuiii, comraeneing at the present date, if 
party; — Held, that the 20/. was due for every the company be completely registered, and put 
year of sei-vice. Manajield (Jda/i') v. SeoU. 1 into o[)eration ; if not, 1 shall be satistied with 
Ci. k F. 310. any remuneration for my time and labour you 

may think me deserving of, and your means min 
Share in Profits — Begulation of.] — Tliedcfeii- afford.” The defendant wi'ote in answer accept- 
dant, in 1858, agreed that the plaintiff should ing the terms, and adding, ‘Mt is distinctly agreed 
act as manager of his works, and should receive and understood, thatif tliecompanv is not formed 
in each year 7-i- per cent, of the profits of the and carried out, that part of your letter %vhich 
business, to be made up to 500/. in any year in alludes to your salary be null and void, and that 
which the share of the profits should be less than at the ex[)iration of three months it is entirely 
that sum. In tlie same year a valuation of the left to me to give unto you siicii sum of money 
buildings, stock, plant and goodwill was made, as I may deem right, as compensation for labour 
In 1864 the defendant sold the buildings, stock done, in the event of the company not being 
and Jmsiness at an increase over the valuation carried out.” The })laintiff rendered some ser- 
of 47,916/. In taking the accounts under this vice, but the company was never formed : — 
agreement : — Held, that the d(-ifendant was not Held, that there was no contract ujxm which 
entitled to charge the profit and loss account in the })laintiff couhi recover anv part of the salavv. 
every year with interest on his capital, nor with Itohcrts v. Smith.. 4 H. & N.‘8ir> : 28 L. J., Ex. 
interest on old debts, nor with 500/. in respect of ll>4. 
the plaintiff’s salary. Bishton. v. L. ii. 

5 Eq. 326. Alteration of Contract — Notice of Change.] — 

Held, also, that the defendant was entitled to M., a coal miner, was employed by IVh to work 
charge the profit and loss account in every year on terms of fourteen ilays’ notice to leave, and 
with sums representing the depreciation arising instant dismissal foi; breach of rules. On engage.- 
from the running out of tlie lease, and the waste nient, M. was ordered to work on a shift requiring 
of plant and macbineiy’. Ih. M. to descend shaft at 11 a.m. W. afterwards 

Held, also, that the plaintiff was not entitled gave five days’ notice that the shift would be 
to treat as profit of the year in which the ])roperty altered to 1 1.30 a.m., and because M. refused to 
was sold, the excess of the amount realised by go down at that hour he lost a day’s wages, fi>r 
the sale over the estimated value ; but that the Which he applied under 38 5: 39 Viet, c, 90, s. 9 : 
cstimateil value of stock first set down must run — Held, the justices were right in ti’cating tiie 
through tlie vhole account : the annual depreci a- alteration of contract as material, and that W. 
tions being calculated on that constant quantity, was not justified in altering hours without a new 
Ih. contract. Whitehutea ColUenj Co. v, M'CoufC 

57J. F. 422. 

Nett Profits, what are.] — The manager of a 

company was to receive as remuneration for his Increase of Eisk — Eefusal to continue 

services a fixed stilary and a moiety of the nett "’T'oyage.J — Bhipbiiildors in this country agreeti 
profits on all sums realised on certain contracts : with a foreign goverument to build a warship 
— Held, that he was entitled to a moiety of the and deliver it at a port in the foreign countiy for 
pi'otits on such contract, deducting only the a lump sum. To carry out that agreement they 
expenses necessary on account of each contract, contracted in writing with the defendant to 
but not deducting any of the expenses incidental enter their service as captain of the ship at a 
to the management of the company. BritiHi fixed rate of pay, and, as such captain, to take 
(Huvihia and Vanoinicer Island Sjnir Limber the ship from this country to the foreign port. 
awl Sato Mill Co., In. re, Stamp's Claim, 25 L. T. The defendant engaged the plaintiff to serve as 
653. one of his crew, agreeing to pay him a lump 

sum for the voyage, , During the voyage the 
Contract for — Construction.] — The defendant foreign government declared war whti another 
wrtffe to the plaintiff, offering to engage him for foreign government.; After the declaration of 
the command of a steamer destined for an war, 'and before' ■ the: conclusion of ■ the. voyage, 
exploring and a trading voyage up the river the plaintiff left'‘'th6.shlpv txnd afterwards sued 
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the <'lefondant for the ifhole of the agreed sum j 
Held, that the plaintiff was entitled to the whole 
sum. the defendant having so acted (e.g., by 
sailing under the foreign flag, and offering to 
re-engage the men after the declaration or wax) 
as to alford evidence that he was, notwith- 
standing that his written agreement was with 
the shipbuilders alone, a captain in the service 
ot the foreign government, and his principals 
having by their' declaration of war alteral me 
risks of the voyage for which the plaintiff had 
engaged to serve. OkTc/7 v. 

Q. B. 7 : [1895] 2 Q. B. 418 ; 14 K. /OS , 

78 L. T. 178 : 8 Asp. M. C. 63—0. A. 

•When no Amount Fixed.]— If A. agrees to 
serve B. as an apothecary^ assistant at such 
salarv as C. should think reasonable, and it 
appears that no application has been made to O. 
to fix any salary, A, cannot recover anything tor 
his services. Given v. Boiaen, 4 Car. 1 . 95. 

A party entered into the service of another 
under the following contract ; “ I hereby agree 
to enter inro your service as a weekly manager, 
to commence‘from next Monday. The amount 
of payment I am to receive I leave entirely to 
you” '—Held, per Alderson and Maule, clissen- 
tieiitc Parke, that he was entitled to recover a 
reasonable reimmeratioii , 

formed by him. 

114 ; 2 H. & H. 84 ; 8 L. J., Ex. 189 ; 3 Jur. 681. 

Service, however long continued, .erptes no 
claim for remuneration without a bargain for it, 
either express or implied, from circumstances 
showing an understanding on both sides mat 
there should be payment. lieere v. Jlceve, 1 

F. & F. 280. ^ . 

So when services have been rendered witnout 
anr express contract- for wages, but with board 
and lodging, or other benefits for the party 
serving, a contract to pay for such services is 
not to be implied. Foord v. Jlorlei/, 1 F. & f . 

496. 1 .X 

A servant who comes over from the West 
Indies, where he has been a slave, and who con- 
tinues in the service of his master in England 
without any agreement for wages, is not entitled 
to any, unless there has been an express promise. 
Alfred v. Ftfzjames (JIarquis) 3 Esp. 3. 

Gratuitous Service.]— A. haying performed 
gratuitously services for B., received from hinr a 
'I'lromissory note, with an understanding that he 
would accept it not only as a gift for what vvas 
iiast, hut that it should be a remuneration tor 
future services to be rendered as long as L. 
should require them. A. continued to perforrn 
the services until B.’s death, when he sued s 
executors upon the note: — Held, that as there 
was no contract binding A. to perform future 
services, there was no consideration. IluUe y. 
mdse, 17 C. B, 711 ; 25 L. J., C. B. 177 ; 4 W. K 
239. 

Claims for— Belay.]— If a servant has left his 
service for a considerable, time, the presumption 
is that all his wuges.have been paid. Sellen v. 
Forman, 4 Car. & B. 89. 

Statute of .limitations.]— Where it 

appeared that the. course of dealing between 
' , master and stew^arcl liad been' to, allow tiie 
retain- his- salary ■'from-' time to - time 
out of money in his hands j the steward was 
' ■ allowed; after the masteFs death, to, claim in 


account his salary for twenty years, the Statute 
of Limitations being held not to apply to such a 
claim. ffaivJtms, In re, Hawhins v. Ilatoimis, 
-28 W. IL 240. 

Defences — Validity.] — A master ■ advanced 
money to his female servant, who was under age, 
for her to purchase a silk dress and other articles 
not necessary for her Held, that these advances 
formed no defence to an action for her wages. 
Hedqeley v. Molt, 4 Car. & B. 104. ^ 

Money paid by a master for coach-taxes, tor 
the mother of his servant, who was under age, 
cannot be deducted from the wages of the ser- 

""Tii an action for wages as a female servant, the 
defendant pleaded non assiimpsiy and the plain- 
tiff gave evidence of acts of service, the defen- 
dant proposed to go into evidence to show tlnrt 
the plaintiff had coliJibited with him . Held, 
that he might do so, as this went to show that 
there was no contract between the parties, an(.l. 
not to invalidate any contract on the ground 
of illegality. Bradshaw v. Hay ward, Cai.A M. 
591. 

Certificate of Company’s Manager as to 

amount due.]— The plaintiff became a conductor 
of the defendant company under a written agree- 
ment on the terms, amongst others, that, tor a 
breach by him of the rules of the cornpaiixy the 
company’s manager might decide that wages 
owing to him might be retained by the company 
as liquidated damages for the breach, and that 
the manager’s certificate in writing to that 
effect should be binding and conclusive evidence 
between the company and the conductor in all 
courts of justice. The plaintiff, having 
dismissed by the manager for a breach ot the 
rules, brought an action to recover the wages 
due to him'. After the action was brought the 
manager, without hearing anything that^ the 
plaintiff might wish to say, signed a certiixcate 
which declared the wages then due to the plain- 
tiff to be forfeited to the company Hekl, that 
the certificate was no defence to the action, as 
the manager had not given the plaintiff an 
ovjporturdty of being heart i on the (.juostion ot 
forfeiture, " Armstro'nq v. South London loam- 
loaya Co., 64 L, '1'. 66 ; 55 J, T, 840— C, A, 



Engagemeat without Work,]— An action for 
work and labour will lie if a servant is eu gaged 
for a fixed period, and the master, without dis- 
missing him, refuses to supply him with woik. 
Cooh V. Sherwood-, 11 And see Bu li- 

ning V. Lyric Theatre, 71 L. T. 390. 

Leaving without Notice.]— A weaver \yas 
emploYcd as a weekly servant, his wage^ being 
regulated by the number of pieces which he 
wove and delivered to Ixis masters. Ihc wages 
of their workmen were ascertained and Ixxed at 
noon on Thursday in each week, but wem not 
paid till the next Saturday. By rules embodied 
111 the contract of hiring, the workmen were 
required to give, before leaving, fourteen days 
notice at th,e''Lme of booking up on 

“ Persons leaving without notice will forfeit ail 

wages due.” On a Thursday, the sum earned 
by the weaver in the preceding week, was ascer- 
tained and fixed at 15.^. He comnienceci axxother 
week on the afternoon of the same day, and 
worked during the morning of Friday, and 
earned 7s. He left during the forenoon of 










MASTER AND SEE\^NT- 


■Contraef of Hlrimf. 


Kriday wirhont having given any notice: — Held, j xiotice niereh' by continuing her absence longer 
that lie had toifeited. by leaving before the Ahan the period which siie had mentioned. 
.Saturday, the wages due on the Thursdav, but - Tai/lor v. Car)\ '^0 L. J,, I^L C. 201 ; 4 T,. T. 414 : 
not payable till the Saturday, as well as' the ! 9 W. E. 699, 
wagc.s earned between noon of I'hiirsday and I 

.Friday morning. IHt/.v/t v. bhZ/o//, 48 L. J., j la Mines. AXD Mixerals. 

Q. B. 102 : L. 14. 9 Q. B. 867 : 22 W. R. “>71. ' 

A ]>ninter was hired liy tlie week, his wages to ' _ rr, ti ^ 

b(; 7d. pel* hour, payable every Saturday at noon. ! Payment Contrary to the Truck Acts. 

The fiiil week consisted of fifty-foar and a half; Statute.] — 59 vk 60 Viet. c. 44, amrfuLs the 

lioiirs. 0^'ertime was 'paid hu; at the same rate, j Truck Acts. 

A week's notice from either [larty was requireil. | 

He left the service at noon on Friday, before the ; Applicable to what Persons.] — The 1 k 2 
week was up. and without giving any notice, ; Will. 4, c. 87, is applicable only to tliosc per.sons 
having worke<L, including ovci'tinie since the I who contract as labourers, viz., such as con tract 
previ(.)us .Fi’iday, '(ifty-seven hours : — Held, that ' to use their personal services, and to receive pay- 
ho was not entitled to recover Ins wages foi* the i meat for such services in wages. lUlcjj T.Wurdai. 
currenit week of his leaving service. Sau-uders ! 2 Ex. 59 ; 18 L. J., Ex. 12(t' 

V. W kittle. 88 L. T. 816 : 24^ \V. 14. 406. | One who contracts to <lo work upon a large 

If a clerk be engaged at a salary of 100/. a year i scale, employing labouroi\s under him, is not an. 
and having received his wages u[> to a cei-tain ; artiticer, workman, or labourer within the act, 
time serve for some time longer, and then leave ■ though ho superintends the work, and from time 
the service befoi'c the year expires, without due | to time labours personally thereiu. iSharuHiu. v. 
•cause and without any notice : whether he is | Sanders, 18 C. B. 166 : 8 Oar. & K. 29S ; 22 L. J., 

entitled to recover wages up to the time of his i C. P. 8(‘> ; 17 Jur. (X.s.) 765 ; 1 W. 14. 152. 

quitting, quiere. IluttmanY . Boulnt>}.'^,'2 Car.ckP. i Tlie provisions of the 1 c'c2 Will. 4. c. 87, apply 
olO. only to agreements for personal service, and not 

to agreements fo?’ the performance of a certain 
Servant absenting Himself,] — T. wasemjdoycd quantit y oL* work, which the contractor cannot 
by A., a cottoii-s[)iimer, at a weekly wage of ir>.s'., perform except by making use of the labour of 
■ending on Wednesdays ; the rules stated that a others. IFcarcr v. Floyd, 21 L. J,, Q. 13. 151 j 
workman absenting himself would forfeit his 16 Jur. 289. 

wages. On Tuesday morning at 6 a.m., T. was i The mode of paying the wages, as specified 
la,te, and being refuserl entrance said ho would : in the agreement, will not prevent a case from 
leave for the day, and went away. After break- i coming within the act. Ib. 
fast he came again and went in unobserved, till, | By an agreement with a mine owner, two 
being noticed by the overlooker, he was told his persons were engaged as butty colliers. ilJiese 
work had been distributed, and T. went away colliers get the jiroduce of the mine at so much 
again. On suing for the week's wages : — Held, a yai’d ; they cnijilo}' others under them, to 
that the county court judge was wrong in finding increase the quantity ; but they must work ])er- 
that T. had not absented himself on those facts, sonally, and are treated as woi-kmon ; — Held, tliat 
and therefore T. could not I’ecovcr his wages, these colliers were artificers within the act ; the 
Tomlhison Y. Ashworth, i)0 S.V.lilA. distinction between contractors and artificers 

; depending on the fact whether, by rlie engage- 
Eight to, during Illness.] — A clerk was engaged ment, tho}^ were labourers. Boa'ern' v. Londikii^ 
at 120/. })er annum, and was to have one month's 6 EL (k Bl. 584 ; 25 L. J., Q. B. 871 ; 2 Jur. (x.s.) 
notice of dismissal. He began his duties on the 1187 ; 4 W. E. 600. 

■2nd July, and served till the 1st August. He A butty collier, who undertakes for the per- 
was then obligec.l by illness to be absent till the ; forraance of a })iece of work by tlic day, or ton, 
2nd t^eptember, when he tendered his services, ; or yard, and employs others to as.sist]um to wliom 
•whieh were refused. Fie had in the meantime he pays wages, is not an artiticer. Slrcmaii v. 
received on the 20th xVngust a letter from his Barrett, 2 H. & C. 984 ; 88 L. J., Ex. 158 ; 10 
master terminating the engagement. In. an Jur. (x.s.) 476 ; 9L. T. 884: 12 W. 14. 411. 
action by him for wages from tire 1st August to A workman who tvorks for a coal and iron 
tl'ie20th September : — Held, that he was entitled I company, and whose personal skill and labour 
to wages foi* that period, and that it was no | are of the essence of the contract between him 
answer to his claim that the illness was caused | and them, is an arti.ticer within the Truck Act, 
by an act of misconduct on his part, which i 1 & 2 Will. 4, c. 87, although part of his work for 
'Occurreil liefore the contract, and which he did ; the company was piece wo,rk, which be could do 
not know, at the time of the contract, would ! at home, and, in fnct, get others to do for him, 
lead to his illness and render him inca})ab]g of j and although he worked sometimes loi* otlier 
performing his work. A" v. Basehen 88 L. T, j people. Pillar v. Lhjntl Coal and- Iron (9., 88 





AND SEBYMlT--Contyac.t of Hiring. H'-'O 

of the damaged pieces of cloth, the ;saluc o 
1 / 0 , »•- which ill a perfect condition was 1/ l.>. otf ., ana 
left W.’s employ at the end of the week tdlownug 

■ith iron that in whicli the dispute had arisen. Ihe tnll 
ithiiou time_were 

■l-Act 1&2 $d., of which amount IZ. 2.j:. b^/. was- 

I'st 

10 of the f. 37 , s. 9 ) had been infringed, 

17 L. J., M. C. 4.5 ; 3 C. P. i). 10? : 37 L. L. ‘13,^ 

To constitute an oftence against the l cV *- 
AVill -1. c. 37. it is not j,iecessary that the pay- 
ment of waii-es in goods instead of money slionld 
be the result of any contract or understandmg; 
between the employer and the workmaii ;/ the- 
mere payment is enough. t,w 

C B. fK.s.) 496; 32 L. J., M. 0. 17( , J Jm. 
fS.S.l 177; 8 L. T. 53 ; 11 W. B. 126. w 

purged by a subsec|uent' 
vb ether made voluntarily 
an order of justices. Ih: 

] -— The deduction from, 
•ed by artificers is not 
- I' the current coin 
as to Tiiake the em.|)loyer guilty 
9 of the Truck Act. B-ed- 
54 J. P. 70, 


726 — I^x. Ch. ^ ' 

A framework knitter is an artiucer. 
house V. Lee, 4 F. & h . H55. 

A person employed in loading . , 

at a private canal, close to ironworks, is an aiti- 1 wa^cs 

ficer in making iron within the True 

ATill. 4, c. 37. ^rdlard v. Kelly, i A^ . !»'. 1- 
Tlic employed as 

conduct good.s trains on the detent h 
and during such employment, from 
assisted in loading and uidoading i 
and uiicoupling trucks : k..--, - 

was not a workman or jierson. “ engaged m m. 

'ithin the meaning ot s. 

-ers and AVorkmen Act, 1875, and, there- 
the benefits of the irud^ 

Jlunt-v, e.N.By., 60 L. J. 

64 L. T. 418 ; 5t 


labour” w 
Employ 

fore, not entitled to 
Acts. 1831 and 1887. 

Q. B' 216 ; [1891]1 Q. B. 603 
J. F. 470. 

Hode of Calculating.] — 
employed by the defendant _ as 
knitter, or weaver of gloves in i 
by the defendant, and paid iii 
(quantity of work he perforniet. 
price per dozen pairs, subject te 
and deductions according to th 
t 3 .'ade, which was known, to the } 
deductions were, charge for fraii 
room, for a boy winding, and a s 
when the "weekly wages of the p. 
a certain sum Held, first, tin 
within the prohibition in s. 8 of 1 <!s: - W lU. h 
c. 37. being the mode of calculating tlm 
of wages. O/MwnerY. Cumnnuyu, 8 Q. B. , 
15 L. J.. Q. B. 161 ; B> . 

Held, secondly, that, if they had been within 
that prohibition, they would, by virtue ot s. 4, be 
recoverable under a count for work and labour, 
and, by s. 5, would not be available lor the defen- 
dant ill the shape of a set-olf. 

Offence within the Act— Payment with Goods.] 
—The wife of an artificer received, as Ins agemi, 
from the master, inpayment of wages due to her 
husband, a wwitten order, which, by the master s 
direction, she took to his office and exchanged 
for another, given her by the clerk there ; 
she riresented at a shop close by, named to her by 
the clerk, and received goods only. Ihe master 
was convicted for paying wages othenvise than 
in current coin. The place where the first oidei 
was given to her "W'as wnthin the jurisdiction or 
the justices ; but the office where the second 
order w'as given, and the shop, were not: Held, 


agreed payment in money, ^ 
iharges or compulsorily under 
of the 

Those Deductions — Piues, 

aiiding their wages of fines incurr ^ 

ieiitage a “ oHierwise than lu 

meeded of the realm, ’ so a.. 

'ere not of an offence under 

Kelly, 37 AV. P. 543 

liquidated Damages. ]— A rulenf a factory: 
I that any overlooker engaging a chi lei 
laviin^’ the child’s name entered i'ri a. 
shoufd forfeit 20.s\ : — Held, that there 
thing in the Truck Act to prevent a. 
m of this sum from an overlookers. 
:is the forfeiture was not a penalty but 
ed damages. JJeefham v. Crewdmn, Lay 
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ausl luatei'inls to be employed in liis occupation, 
it a jniTicr, and to demise to the a.riilicer a tene- 
ment at any tent I'e.sej'ved : and to contract to 
make stop])as‘es oi' deductions from tlic wages in 
respect ot rent, inedieai aitejidance, <ke., provided 
the contract foi- such stnp[)ages is in writing, 
and signed by the artitieer : — Held, tliat the 
amount tt) be deducted in respect of each head 
of deducti(m need not be specilied in tlie written 
contraet. x. Ward. dl> L. J., Q. B, ,161 : 

L. B. 2 Q. B. 657 ; 15 L. T. 614- : 15'W. II. 445. 

Under a contmet innvriring, allowing a stop- 
page to be made for med-icine and medical 
attendance, the ein})loyer may deduct a week, 
which by tlie practice ih’ tlm ti’ade wjis paid })y 
ejich miner towards a club Icept by the einployei’ 
for the purpose of providing medicine and 
medical attendance to such mijici’S, as reipiired 
b}" them. Ih. 

The contract as to the supply oi; materials, in 
order to be within s. 26, must l.>c showm to be an 
absolute contract of sale and not a mere contract 
of hiring by the artificer. Ih. 

An employer stopped part of the wages of a.n 
artificer as a contribution to funds estabhsbeil 
by him to provide medicine and medical attend- 
ance for the artlMcers empioycnl by him, and 
schools for their children, without :uiy writteii 
agreement with the artificer : — Held, that the 
artificer was entitled to recover the whole of the 
deductions under 1 & 2 Will. 4, c. 67, s. 24, 
Pillar V. Lhnirl Coal ami Iron Co.^ 38 L. J.. 
C. 294 ; L. B. 4 0. P. 752 ; 20 L. T. 923 : 17 
W, E. 1126. 

By an aiTangemeT.it between employers and 
their workmen, certain deductions were made 
from the workmen’s wages (whicli were paid 
monthi}’) for a doctor’s fund, which was estab- 
lished for the purpose of paying doctors, who 
attended the wo,rkmen and their families, and 
supplied them with medicines in case of illness. 
The sums thus deducted were handed over by 
the employers to the doctor from time to time. , 
There was no contract in writing between the | 
employers and workmen, authorising the em- ; 
ploycrs to make the deductions, nor was there , 
any evidence that the doctor had accepted the 
liability of the employers. The employers filed 
a liquidation petition, and at this time there 
stood to the credit of the “doctor’s fund,” in 
their books, a sum of 149b, which had arisen 
from deductions thus made from the workmen's 
wages, unci liad nut yet been paid over to the 
doctor : — Held, that there had been no valid 
payment within the Truck Act, of the 149b to 
the workmen, and that they were entitled to be 
paid the 149b in full out of the enqdoyers’ estate 
as wages. Cooper, Mr parte, Porrh, la re, 26 
Ch. 1X01)6 ; 51 L. T. 674— C. A. 

Qiimre, whether, if the 149b had been, in pur- 
suance of the agreement, actuall}’' paid over by 
the employers to the doctor, in tlischarge of a 
debt for whicli the wo.rkmen were liable, or if the 
dcictor had accepte<l the liability of the employers, 
the Truck Act would have applied notwith- 
standing the abse.nce of a contract in writing, 
signed by the workmen. Ih. 

The plaintiff, upon entering the defendants’ 
service, signed a document containing the con- 
ditions of his service. Among these was a 
condition that the defendants should deduct -a 
certain sum per week from the })lainti,fl:’s wages 
as his contribution' to a sick and funeral allow- 
ance fund, established for the benefit of the 
defendants’ servants, and administered under 


certain rules. The specified sums were flediucced 
from the p.laintifi’s ivages during tlie whole 
period of his service, and the defendaurs 
expended the total amount 'so deducted iip<ui 
medicine an<l medical attendance fur tlie plaiiirifi 
and his wife in accordance with tljc rules. Up-tm 
leaving the defendants’ service the plaiutiif 
claimed to recover from thcju the anioiint 
deducted by them since the passing of rlie Trur-k 
Act Amendment Act, 1887, as being a dediieti(m 
in contravention of that Act : — Ilchl. that inas- 
much as the Truck Act is 


incorporated witli tlie 
Truck Act Amendment Act. 18.S7, s. 23 of the 
former act a]>p)Iies to cases under tlie hitter act, 
and, that the sum having lieen deducted in 
respect of medicine and medical attendance, in 
juirsuaiice of a contract in writing, ami having 
Ijcen so expended by the defendants, the pdaintitf 
could not recover it back. Lamh v. (r. X. Rp., 
60 L. J., Q. B. 489: [1891] 2 Q. B. 281 ; 65 L, T. 
225 ; 69 W. E. 475 ; 56 J. Jb 22. 

If s. 2 of die Truck Act, 1861, applies at all to 
a contract between an emjiloyer ami cnqdoyee 
b}’' which the employee agrees to become a 
member of a sick and accident club, ami 
impliedly authorises the em})loye}‘ to make a 
weekly deduction from her wages, and to pay 
the sum deducted to the treasurer of the futuk 
semble, its onlj' effect is to reiidm* the contract 
unenforceable bv the eniplovei’. Jleideff v. 
Alien. 66 L. J., Q. B, 608 ; [1894] A. C. 686 : 
6 R. 175 ; 71 L. T. 94 ; 42 W. E. 670 : 58 J. P. 


Recovery of Payments.] — A pa^Tueut in 

current coin by an employer at the instance or 
with the authority of his employee to a third 
person, on behalf of the employee is as much a 
Iiayineut to the employee as if current coin had 
been placed in his or her hands, ami rnoney so 
jiaid is not recoverable l,)y the empkoj'ee by viitue 
of ss. 6 and 4 of the Truck Act of 1861. Cooper, 
Mr parte, In re (26 Ch. I). 696) (supra), 

discussed. Ib. 


c. Other Statutes Affecting'. 

Jurisdiction and Powers of Justices,] — In 
order to give justices jurisdiction to hear a 
complaint as to the nonpayment of wages, 
under 20 Geo. 2, ,c. 19, s. 1, it is only necessary 
that the relation of master and servant should 
exist between the parties, and the contract of: 
service need not be for any specific time. 
Taylor Y. Carr, 2 B. ck S. 635 ; 61 L. J., M:. Ck 
111 . 

Under 4 Geo. 4, c. 34, s. 3, a justice may by 
his conviction order wages already due and 
unpaid to be abated. Ilrg. v. JJujplm, 5 L. T. 
605. 

The provisions of 5 Geo. 4, c. 18, applied only 
to cases of penalties and forfeitures, ami therefore 
magistrates had no power, under that statute, to 
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hSS from the wages of the artificer frame- 
■'S^f stonalng oi-other , charges^ ejusdem 
•is with rent and standingj }>ut that nnfe 
not charges within the meaning of s- and 
if ore they Imd not meurred tlie penalty 

r that section. 2S 

1^7 • Ti R. 10 Q. B. 383 : 33 L. i. H r 


aiicL Tiiar jutuuugtt tinf” roc-over 

of her absence was only 3,?., she _ 

Lytliina: under the Employers and 

Act 1875 (38 & 39 Viet. c. 90), s. U 

that, notwithstanding ^ the ^ foiling i s no 

required, the facts B-^stihed tae 

service was weekly ; that she had no 

:kges o7 other smn due for work done ; and that 
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Appeals.]— There is no appeal to the ^ 

sessions aaainst an order made under 4 Geo. 4 

7//Yy. V. Bedwdl, 4 EL & BL 213 , 3 0.. i^- 

'a magistrate 

£”"k=S"?sr32 

«>■«' “ a 'S.! 

V. llarreVi 6 . Last, /a. o. 

IfavKeif. 2 Smith, 238. 


Forfeiture of Waps-Women.]-A weave^ a 

; ES»' £tu. i«t ' Awik '•^>“1 •"!“ 

noon.without gn m umi 1 

previously caiiicd in ai - ^ the follow- 

Ind 16. No claim was, however, 

Sk^^e sustained by the 


Hiffhts of Kaster— Deductions'---;^ section of the 


ilHtsis 

slTdie for wo* done before such absmme or 

Tf®any!kSoh1he*'eLprj°i “ILX- 

IhrLt-LXr not 
1 tMt%e prieffm- t^w^rS 


9 7 19 s 1 for wages, is entitled ro a uyuu^t^x. 
ill respect of bad woEcmanship ; and the 
unonLatisfactoi-y evidence 
prvment of so much as shall ^em just and 
feilsonable. Slun-p v. Sainsworth,J B. A b. 

139 ; 32 L. J., M. G. 33 ; 9 Jur. (N.S.) 3o3 , / L. 1 . 

Deductions ofstoppages made from the wages 
of id artificer in hosiery trade 

frame rent, machine rent, staudiiio ^ 

illfiliilllf iili“ 

ov Iley worth. oO E* 'E, Q- E* a ^ ^ p * 

43 L. T. 461 ; 29 W. IE 91 ; 4a J. IL 3h-U A. 


illegal. Araner v. ’ 

Q. B. 153 ; 8 Jur. (K.S.) 166 ; 6 L. i 

vV. IE 489— Ex. Ch 


Under 37 & 38 yViot. «■ ^-IT hT 

nr ne^dcct to T>ay the same or any 
d th? drUtVE of the realm, he shall fmfed 

a sum of five pounds tor Irson 

recovered hy the ai-trhcor, or any other Pyijot 
suing for the same, in the 

distriei; whore the offence is oomniitted, with full 

edts of suit. A hand-franreworitoi-w,as ru the 

employment of hosiery mpufactmeis Bj the 

regbations of the factory he vvas ^ .^diat 

nf%J a dav for staying away troiii wnik witiiout 
n umissid: Having been tiWl for such absoirce 
ind the amount having boon 
wages, he brought an action to recover tiom his 
ImWrs the penalty mentionecl in s 3 - 
.,_i,i .v,o omnlnvers were nroluhited, fi 


___ Leaving without Notice.]-A factory 

on the preceding Wednesday. One the ru o. 
tourtd“’s’ notice'to tEhig wL req; re;!; 

been entitled, and also render themselveb Eabl^ 

to be proceeded against according 

Aor-MAd ‘-U^ 7fl oil the first two days of one Mttk 

dtE^ardhS 3d TX^iSrdb thoS 
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the county court judge wa.s I'ight. Gregsoti v. : from his master's order book a li:?r f>f liis master's 
]r<7bs‘e/o ?A L. T. ; customers, for his own use after he slmll have 

I left and shall set up a rival business, Tiie 
'Wages Attachment Abolition Act, 1870.]— I servant who so makes and uses the copr i> 
The salary of a secretary to a com} laiiy amount- j guilty both of a breach of contract and k' a 
ing to a imar ^is not "wages” of a i breach of trust, and the master is entitled to (i) 

" servant within the Wages Attachment Aboli- j damages (ii) delivery u}.) to liim of all copies an<l 
tioii Act (_83 A H4 Yict. c. 80), and is therefore j contracts made from his list by the servant ; 
not exernpte{I from attaehnient by that act. | (hi) an injunction restraining 1 1 m servant from 
Croj‘do/i Jen dhu/s. 51 L. .J., (h P>. 417; 0 j making use of the Information thus iniproiierly 
Q. B. .D. 45 ; 40 L. T. 584 ; 80 W. Ii. 704 : 46 J. P. ' obtained. IloJJ v. Gmm, 64 L. d., Q. B. 508 ; 

i [189,5] 2 Q. B. :-U5 : 14 K. 580 : 78 L. T. 15 : 44 
j W. R. 25 ; 59 J. P. 695— C. A. 

7. Medical Attexjdance on Servant. i t ^ 4.* -n-r 4. • i « 

I Information or Materials Acquired in Course 
Although a master is not bound to provide a , of Employment.]— The good faith v'hieh exists 
nieiiial servant with mexlical attendance and i between an emjjlover and th<).se in his emplov 
medicine <liiring sickness, if a servant falls ill. | renders it illegal, even in the absence of aiiv 
and a master calls ni Ins own medical man. to j stipulation to 'tlie contrary, for tho iiersons s<> 
attend such servant, the master will not be I employed to make use after the termination of 
allowed to deduct the charge for such medical ; the employment of any materials or any infor- 
atteiidaiice out of the servant’s wages, unless niation acquii-ed bv them while tliev were in 
there is a special contiact between master and that confidential relationship ; and tlieAE,mrt wlil 
servant that he should do so. Sdlen Xorniun grant an injunction to restrain such use, in 
4 Car. P. SO. .But see ife v. \\ InterM. Cald. addition to awarding damages, Lon'ds v. SwulGe. 
298. 78 L. T, 226— G. A. . ' ' 

A master is not liable upon an implied assiimp- a draughtsman in the emplov of a firm of 
sit to pay for medical attendance on a servant manufacturers of fire-engines, a few davs before 
wdio has met with an accident in his service, leaving liis employer’s service, prepared a talile 
Wennall vx Adney. 3 Bos. & P . 247 ;^6 11. R. 780. of the several dimensions of various ty|.m.s of firc- 
S. P., Atklnn Y. Banwell^ 2 East, 505. And see engines made by the firm, which he' took away 
Soarman v. Castdh 1 Esp, 270. 'vvith him. Upon, motion, on behalf of the firm, 

A servant whose limb is fractured by a fall, f<)r an iiiterini hrjmiction to re.strain tlie piiblica- 
when sitting on the shafts ^ of his rnaster’s tion or use of this table .Held, that a cuinfideTice 
ivaggon, is a casual pauper in the parish in that the servant would use the opportunities of 
which he falls, and must be supported and cured gaining information which his service gave him 
at their expense, and not at^tlmt of his master, for the purpose of that service alone rose out of 
AewJjy V. U i It, dure, Cald. ^527; 2 Esp. 789; 4 the mere fact of the cmploYme.iit ; and that 
Dougl. 284 ; 3Bos. AP. 247; 5 R. Ft,. 772. abuse of this confidence was sliewn bv tlie 

If a servant becomes ill in consequence of a preparation of the table at a time when, bv tlie 
service awmy from her master’s family, and calls termination of tiie employment, it could be of no 
in a surgeon, and after this the master sends his advantage to the employer. Iniunetion grnnterL 
own surgeon, and his wife knows of the first v. 61 L. J.W.4 l 505 ;kM892 

surgeon’s attendance, and expresses no disap- 2Ch.*518; 66 L. T. 719 ; 40 W^R. 540. 
probation, the master is liable to pay him for Agents are not entitled to use the materials 
his attendance. Cooper y. Phillips, 4 Car. & P. gained or collected by them in the course of 
fi81. their cmplovmoiit to the detriment of their priii- 

But wdiere a servant, who hurt her foot in get- cipaL llcutePs Telegram Co. v. Bgron- (48 L. J.. 
ting over a gate, called in a surgeon, wdio was Ch. 661) doubted, lamb v. Evans 62 .L. J., CIu 
not the .regular medical attendant of the family, 404 ; [1898] 1 Cli. 218 ; 2 R, 189 ; 68 L. T. 181 ; 
without the kno%Yledgeof her master or .mistress ; 41 \y. K. 405 — C. A. 

— Held, that the master was not liable to pay 

tlie surgeon’s bill. Ih. Inventions.] — If a servant, while in the employ 

A master is not by the general law bound to of his master, makes an invention, that iiiven- 
provide medical advice for his servant; but the tion belongs to the servant, and not to the 
case is different with respect to an apprentice ; master. BUurfuini v. EUee, 1 Car. & P. 558 ; 
and a master is bound, during the illness of his R. ck M. 187 : 6 B. G. 169 : 9 I). A R. 215 : 
apprentice, to })rovide him with p.roper medi- 5 L. J. (o.s.) K, B. 104 ; 80 R. R. 275. 
cines. Peg. c. Smith, 8 Car. P. 153. 

Occupation of Premises.] — Aservant occupying 

8. 0th eh lllGHTS irXDEB THE OOSTEACT. SCTVailt it 

IS not the master s house. Meg. v. Lynn, 8 

Soliciting Custom.] — A servant -while in his A. & E. 379; 3 N, & P, 411. 
master’s service may solicit business from his ' A servant, who is allowed the use of premises 
customers for huusel'f when his service is at an belonging to his master, in order to enable him 
end, and he sets up on his own account. Nichol more effectually to perform the duties of his 
V. Martyn, 2 Esp. 732 ; 5 R. R. 770, place, has thereby conferred 011 him no estate in 

the premises, and may be turned out at tlm 
Copying List of Master’s Customers, with pleasure of liis master. v. Bay ley, 10 

Intention of using after leaving.] — In a con- G. B. 227 ; 80 L, J., C. P. 253 p 7 Jur. 

tviict of service involving confidential relations, (NA.) 948. ^ 

there is, in the absence of an express’ stipulation - Agreement, by which, after reciting that the 
to the contrary, an implied promise of fidelity defendant -^vas .. in possession of a ■ messuage and. 
and good faith* on the part of the servant, which premises' whereon the' sale of - beer had been for 
is broken when the latter surreptitiously copies some time past 'carried on by U. for and on the 
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oLnm“y S thrlrticles provided that the 
<uS-b’ might enter 

business with the company iieicl, no 

nnist account to the plaintiff company foi the 
the plaintiff company could not 
haroWainedhhom from the companie^. 

hvdon De,p Sea Filing Co. v. Aimll, 39 Ch. D. 
339 ; 59 L. T. 3to. 

Account.!'— 'Where A., the deceased, was clerk 
‘iTul manager in the sheriff’s office in the colony 
of M and" in that capacity received moneys and 
imlL^ rymSits on the sheriff’s account m he 
course^/ the business of the office Held, tiiat 
an action against the representatives of A. 

Tint lie the" parties not standing m the relation 
of IrSeipal and agent, hut of master and servant, 
?he Tatter acting under the immediate eye or 
the W and subject to Ws otaef cozrtrol. 

.‘1 fn ah swIatB 4^received money as a meiual 
it over to his master. He 
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alndant’s account, and that the plaiutitt was 

desirous of carrying on such Andequity will give no relief. MUlY:Aiyri,td.^^' 

for the defendant, it was agreed that the plamk _ 1 nierchant employs his apprentice as a 

should from the date thereof enter upon the fea, and h^^ 

premises, and cany on thereon such trfule o v. Bep. t. Finch, 12o. 

business for the defendant, m q® f ^ ^Servant tating by collusion more than belongs 

stead, in the same manner, jvith and upon .^^count ; so must a stranger 

the same privileges and 5 y,, ? A*5etei- upon a bargain with a servant, whidi is a traud 

^r- ^ 

Tw nil the beer to be sold and consumed on the A^es. J. 2&J. 
prerniscs should be had and taken by 

from the defendant, ainl that the plaintiff .ffiould TERMINATION OF. 

SS 'Sm i .. By «.d Tto «t, 

tiff should on receiving a month s Cartliagena, in Spain, offered to employ 

writing, without being l)aid miJ tL trade the' nlaintiff as foreman, by letter, containing 
or consideration, quit and deh^el up passages : “ 1 should require you to entet 

and possession of i ..p the trade into an engagement to remain with mn foi a 

plaintiff should be at liberty least three yetrs, at my option - salary 2 oO^ pm; 

Ld quit the occupation of annum. I should require you to visit some oi 

giving one month’s notice in v,u the best smelting works in England before jrou 

that tire agreement did not oat.” The plaintiff accepted the employ- 

between the plaintitc and nient, and on the lU of February, 1850, proceeded 

occupation of the plaintiff was as L t>i 347 . to visit smelting works, and was so occupied 

defendant. Mauhno v. jaArN s ) until the 15th, when he departed tor Oarthagena, 

3 C.L. R. 59; 24 L. B. o4 , 1 Jur. fN.fe.; ui of March, p 

303; 3 AAMi. 108— Ex.Ch. continued in the service of the defendant until the 

j l_^Whm'G 15th of February, 1851, when he was discharged. 

Action for Money had and ?Y He had been paid bis first year’s salary, as com- 

a servant was in the habit of SLcfing on Hie 1st of February, 1850. In an 

his master, and action to recover the second years salary:-^ 

aiiv written vouchers, the master imistp^ that the term “at my option did 

the servant has not paid the money^ ,> not enable the defendant to put an end to the 

as that he has received it, m an action n^a^ service at his will, but that it was a yearly 

him for money had and received. ■ • an option for the defendant to 

JJircJi, 3 Camp. 10. require the plaintiff’s service for three years, or 

Duty of Servant second year that the 

Syl'in of '»>P>T;£S'“J‘’4TSJ SiS *.« y. «■<”■ ! C. 1, ». 647 i • Ki. 

S-;; t iS" SS™ »5& toof tt- .27 i M L. J., 7!X. 10. i 0 W. B. 202. 

conipanies certain Pf £4?^^ 1“^ Yearly Service - Custom,] - A declaration 

profits after payment ®*^Af®,Hhe company stated that in consideration that jhe plainUfi 
kte. Tinder an agi-eemont with the Porn^ y ^|.,g defendant as a 

he was allowed to engage in 'f ®ftl„ commercial traveller for one year, the defendant 


yearly salary, 
service for one year. Breach, that the defen- 
<laiit wrongfully dismissed the plaintiff betoie 
the expiration of the year. At me tria.i it 
aiipeared that by the usage of trade such, yearly 
hiring might be put an end to by either paity 
o'iving thi-ee months’ notice : — Held, that the 
contract was incorrectly described, and that the 
obiection was properly raised 'by assumiisit. 
Met^ner v. JBolton^ 9 Ex. 518 ; 2 C. L, K- tibo , 
23 L. d., Ex. 130 ; 2 ‘W. R. 302. bee also 
"Wicder w BavAdge, 9 Ex. 668 ; 2 0. L. R. 1077 ; 

23 L. J., Ex. 221. ^ . . .1 4111 

An ao-reement was entered into in the toiiow- , 
im^ terms : “A. engages to serve B. as agent or 
representative, at the salary of 150?. p>er 
also provided at the end of the year 1>. finds A. 
has done sufficient business to justity him m 
recompensing, by making up his salary to IbO?., 
to do so. being a donation of 30?. to Ins present 
stipulated amount of 150?.” It being proved at 
the trial, that, by a general custo,m ot the trade, 
a yearly hiring is determinable by a months 
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licitioo at miY time:' — PTelil, that there was master, or 55?., he laid ing certain thiiiir^ ; that 
liuthing in tlni proviso to exclude the application the api'iointmeiit was to be for one yoar.coni- 
of the custom to tiie particailar case. Parker x. mencing on the 25th of March next, and liable 
Ihht'huaf. -1 B. (IN.s.') 3-l(> : 27 L. J., 0. P. 23f> : to be terminated by either p>arty giving thi-ee 
4 Jur. (X.S.) oHi) : 0 AV. It. 511). months’ notice ; and that tliey would recommend 

In an action for the breach of a contract of the plaintiff for the post. At a vestiy ineeriiig 
hiring, if either ]')arty I'clios upon the existence of the parishioners, the latter adopted the I'ecom- 
of a custom authorising him to determine the meiulation. and a|jpointed the plaintifi school- 
contract upon a reasonable notice previous to master, subject to the regulaticms of the trustees, 
tlie end of a current year, such custom must be On the ITth of April the trustees wrote to the 
expressly alleged as a fa.et on the record, and it plaintiff, that they would pa}" him Jit the riite of 
is not enough to aver simyjly that a reasonable 55?. per annum, so long as, by mutual consent, 
notice was given. v. 2 N. P. he should retain the oliice of master; tiie 

: 7 A. k E. 177 ; W. \P. cx I). 535; (» L. J., appointment to be subject to termination by 
K. r>. 230 : 1 Jur. 578. three months’ notice from either party. The 

The custom must be general, of reasonable plaintiff wrote back, assenting to hold on the 
antigiiity and uniformity, and siitheiently noto- terms mentioned. The plaintiff had enteretl into 
rioLis that i^eoide would make their contracts on the office in March pi-eviousiy, and ]>erforrned 
the supposition tliat it exists. Foxull v. Inter- the duties. On the 1st of ISIarcli. 1854. at a 
‘liutionnl Land Credit Co., U\ L. T. 537. meeting of the trustees, a resolution was adopted, 

A. was engaged as editor of a new periodical by a majority, that a notice should be given to 
publication by P>., at a salaiy to be paid weekly, the plaintiff to quit Ids office at the end of three 
The publication was abandoned by B. soon after months from the 25tli of March, 1854, and a 
its commencement. In an action by A. against notice to that effect signed by a majority of the 
B, for dismissing him before the termination of trustees, w’as forthwith served on him. Not- 
a v'Gar, a usage was proved that such a hiring withstanding the notice, he continued to act as 
was annual with regard to established periodi- schoolmaster until the 25th of M.ai‘ch, 1855, and 
Cfds : — Held, that the jury was properly directed sued a trustee for the three quarters’ salary ending 
to consider whether sucii usage was applicable at that date : — Held, that the trustees, without 
to a newly-started publication. Ih(xterx.Xm\w, the assent of the parishioners, had power to give 
<> Man. & Ct. 935 ; 7 Scott. (N.R.) SOI ; 1 Oar. &K. the Jiotice to determine the appointment, as the 
10 ; lo L. J., C. P. 82 ; 8 Jur. 273. plaintiff’s contract was with them alone; that 

In an action for wrongfully dismissing the the notice need not be one that retjuired the 
editor of a new^spaper, the declaration stated idaintiff to (ynit at the end of a current year, 
that he was eiigagerl for a year. There was no but that his holding might be terminated by a 
direct evidence as to the time for which he was three months’ notice to quit at any period of the 
engaged : — Pleid, that he might go into evidence year ; consequently, that the plaintiff was not 
to show" a custom for editors of newspapers to be entitled to recover the three quarters’ salary 
engaged for a yeai', unless there wms an express wJiich he claimed. Ili/an v. Jenkinron, 25 L. J., 
stipulation to the contrary, Ilaleroft v. Barker, Q. B. 11. 

^ ‘iAen tie hiring is eispressly for a term certain, uncertain.] -A imster mariner 

a custom of the trade for a master or a servant the command of a ship imder a wnt ter 

to determine it at ai.v time without notice is agreement as follow.s 1 lieroby a ccept the 
inadmissible to contro the contract. Peterx command of the ship ‘ Lity Camp on tire follow- 
Ct, , 7 . . 1 - T rn iMg terms : salary to be at aiul after the rate 

«««&?/, lo L. I. 2(0. sterling" per aimura. Should owmers 

Telegraph Clerk.]-A stationery clerk in re'l™-e captain to leave the ship abreard, his 

a. telea-raph office, at a sa larv of IS.rZ. per annum. Ftf ‘ 

is entfiled to a month’s notice. VihJ v. Ea>^cm y,,* f nf It P 1 Iv L 

Me!inq>h Co. , 1 Cab. i: h. 1 - . . tlavellmg home. Wages to begin when dptain 

Agreement for a Year certain.]-The defen- .loins the ship ” tlmt the mariner could 

<Iant agreed with the phrintiff that he should ““ O-'^cept under uuirsua circiimstaimes) be 

serve htm, .os his commercial traveller, by a con- ‘ ' ' 

tmet which contained the.se words : “ This H-rvy/tf, 1 C. P. 1>. uill ; A, L. 1. .oeb. 

agreemeut to be binding between the parties for Manager allowed to reside on Employer’s 

twelve months certain from the date thereof, and Premises,] — A. was appointed manager of a 
continue from time to time until three months’ voluntary society for the purpose of selling 
notice in WTiting be given to either party to religious' books on the society’s premises, w"ith a 
determine the same ” : — Held, that the employ- right to reside in part of the premises and to carry 
ment might be determined by either party by a on the trade of a bookseller on his own. accounL 
three months’ notice ending wdth the fij'st twelve and to have six .months’ notice to quit. Differences 
months. Broicn. v. Syniom, 8 G. .B. (x.s.) 208 ; having arisen between him and the managing 
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Who entitled to give — ITnantliorised Managers 
of SchooLl— schoolmistress appointed by de 
facto managers of a school, by an agTeemeiit 
made by her with them, imder which either 
nartv could terminate the eiigagemeiit by giymg 
three months’ notice does not, by remaiLiiug in 
office for thirteen years, acquire such an inter- 
est under the trust deed by which the aftairs 
of the school ought to be regulated that she 
is no longer liable to be dismissed by the ale 
facto managers, but can insist on receiving 
notice from properly apP^qc-'*^! y. h® 

At do L. Jm Oh. jOo , / «> 


commission on sales; a salaij ot -i.p _ 

IS,. . <ior <1—8 .O .tSl 

9 letter m which they sa.Ki. 
t 't tf ATr L alters onr arrangements 

death of Ml. • “ ^ „p om- 

altogether. '"P Py it ; and to make 

rsiS ifS« !• “ r" 

lipvebv ^’dve von notice to terminate our agrce- 
heiYirf shContlrs from this date ; this w.U 
us the power to do so if we wish. W e say 
gu c Ub u i- . exertions 

the engagement 

oc^Sd be dtermined at any time l>y ^^1“ 
notice, and that the letter was a 
to determine the engagement, //«y 

T,. R 2 C. L. 138. Aftirnied, li W. A. t>bi 


b. By Death or Bankruptcy. 

A contract of sei'vice as a farm bailifl: is put 
an end to by the death of the master, unless the 
contrary is stipulated for by fte ‘ermsyyie 
contract. Farnno v. llpfeoi, .18 p/W-i- , 
L. K. 4 C. r. 744 ; 20 L. 1. 810 ; IS . ly 43. 

When a contract is for personal services, toe 
death of the person who is to render the services 
1 determines the contract for the future, but it 
does not rescind it ab initio, or take awa;y any 
I right of action already vested, 

[icell Ilailivuy Ok, 36 L. J. Ex. 166 ; L. B. 2 Ex. 
311 ; 16 L. T. 631 ; 15 W. B. 869. 

A. entered into an agreement with b. ana U 
to serve them for seven years, at fixed wages, at 
the rate of three guineas weekly; the party 
nnaking default to pay to the other .500Z. by way 
or in natiire of specific damages. A. was clis- 
mis-sed, he became bankrupt, and afeer his 


manager and receiver if,p,tifi: « 

servants of the company and that the phy^^^™ t 
fould ih recover ^ f iso' ^ 

L J.. Q. B- 388 ; 10 Q. B. D. 2ti4 , 0 / L. 1. a- , 

35 W. R. 509— C. A. ^ 

Eesolution to Wind up.] — The passing 

of a resolution to wind up a company operates , 
fs im ice of dismiasal to the company sorvaps ; 
Oireumstaiices may exist which would amount to . 

a t"of such implied notice, or which would 
be evidence of a new agreomeiit betwey the 
liquulator and the servant ; but clear and 
sftisfaotory evidence is necessary to estaUish 
such a oaso^ Schmtarm, Ex parte, Forster 4' Co., 
"in re, 19 L. R. Ir. 240. 

Order for Winding np.]— The rule that , 

an order for winding up a company operates 
notice of discharge to the seiwants when ttie 
business of the company is not copmued attu 
the date of the order, applies though the liquida- 
tM- without continuing the business employs 
the servants in analogous (tatiffi with ay ^ 
reconstruction. Chapmans , Case (h. R 1 Bq. 
34B') followed; S:ard-mg,, hx 3 Eq. 

341) distinguished. OMl JBaf Corp^txon, 
Tv re MaeDowalVs Case, L; J.. Ch. 820 , 3- 
Oh. B. 366 ; .54 L. T. 667 ; 34 WrE. 629. 

Dissolution of Partnership.] — See 

V. Colder, 64 L. J., Q B. 682 ; [1805] B- 3o3 ; 
ie 1 A R 17S ; 72 L. T, 82,9 ; 69 J.:P, 693. , ^ 


c. Dismissal without Notice, G-rounds tor. 

Incompetency.] — An artizan who has been 
engaged for a term to work in the art wmcii 
he'^pmerises, upon his representing hunselt ^ to 
possess the requisite skill, may, upon ms prmniig 
to be incompetent, be discharged byhisemployei 
before the end of the term for which he was so 
engaged. Ilarmer v. a)rndlmH, d 
236; 28 L. J., C. P. 85; 4 Jur. (N.S.) 1110; 6 
|W.B.749._ _ ^ fn 


'jffie plaintifi: agreed with the defendant ti 
enter the service of the latter, a milway con 
tractor, as general superintendent of statim 
buildings to be erected, and for general mn kb 
his salary to be at a fixed veailv 
be paid monthly ; two months 
writinp' on either side to he given 


sum, to 
"notice in 
to terniinate 

t!ie aireement. Before the end of pe fiist 
month the defendant complained of the ppm- 
tifl’s incompetency and gave hiin notice in 
writing under the agreement Bunug pe 
second month, the defendant obtained turthei 
proof of the plaintiffs incompetency and dis- 
charged him. The plaintiff sued in a cmmtj^ 
court and obtained judgment for one monUi s 
salary ; he afterwards sued again ni pe same 
court for a second month's salary ; the jndp 
found; as a fact that he was incompetent to clo 



the wurlv for which he bail courracted, a, rid gave j 
judgiiient i')ii tlieseciirul plaiiil' for ! he deiieiidant 
— I'iehi, that tjie plaintiff was not entitled to' 
more rlian one nio]ith‘s saiarv. SmHe v. JU(Ue»j. 
28f.. T. 411. 

Temporary Iliness.] — A pLiintiii agTeed to! 
'-ci've rlie dcieiulant for the term iif ten years, 
in rhe cn]iaeity <4 a l>rewer ; in e«'>nsi deration of 
ilie* ])rern.ises. and of the due, full and complete 
siO’viee nf the plaiutift. the defendant agreed to 
pay him -**/. on execution of the agree men t, to 
furnish liiin witii a Imiise ami coals diirmg the 
wliole iif tlic term el: ten, years, ami to pay him 
the weekly sum of 'll. Idv. duriiig the term of 
te!i yt;ai‘s. The plaintitf emxo’ed into the service 
under the ag.reement. Some years afterwards 
lie fell ill. ami was lutable to attend personally 
to business : ])ut during that time he histructed 
the defendant in the art of brewin.g. The 
defemhuit rcfu.<ed to pay tlic piaintifi his wages 
.for the perii.>d during which lie had l>eeii ill, but 
retained him in the service ; and after he was 
able to a.ttend again personally to business paid 
him as Ixtfore under the agroemetit. To an 
action by th.e plaintiff to recover wages for the 
period during w'hicli he had been ill, the 
defendant |,)ieadc(l that the plahititl: was not, 
during any part of the time for which such 
wages were claimed, ready and willing, or able 
to render, and did not in fact during any part of 
such time I’ender, the agreed or any seiwice : — 
Held, a good plea ; the readiness and willirigness 
to perform the service being a condition pre- 
cedent to the right to ^vages ; and the gist of the 
plea being that the plaintiff wilfully refused or 
omitted to seia'e. CncMon. v. SU)/m. 1 EL & EL 
.218 : 28 L. J., Q. B. 25 ; 5 Jiir.(lt.s.) 887 : 7 W. R. 

,1 81. 

Oil shewing cause against a rale to enter a 
venlict for the })lai.ntiff on. the plea : — Held, that 
the averment that the plai.LLtiti' was not ready 
and willing, or able, was not sup|>orted by his 
physical inability, for a time only, and not 
through his own default, to attend personally to 
tlie business ; and that the contract ]iot having 
been rescinded, the defendant was not entitled to 
suspend the weekly payments during that time ; 
and the plaintiff was therefore entitled to tlie 
verdict. Ih. 

Improper Conduct — Ceneraily.] —To justify a 
mastei' in dismissing a yearly servant before the 
expiration of tlie year, there must be, on the part 
of the servant, either moral misconduct, or. 
othei’wi.se, wilful disoboflieuce or lialut ual aeglect^ 
fWlloY. JJnnmrher. 1 Car. A F. 51S. 

But if a master carpe, liter sends his men from 
Lon dun to ivork at a gentleman's house in the 
country, he may dismiss them for improper 
emiduct, although it does not amount to eit.bcr 
moral misconduct, wilful disobedience, or habitual 
neglect. Head v. JJuihsmore.^ 9 Car. .P. 588. 

Refusal to obey Orders.] — The messman 

of a regiment having once distinctly refused to 
serve ii]) dinner, until threatened with arrest,' is 
rightly dismissed, although it was in a moment' 
of irritation, and, tlic next day, was followed by 
an apology. Chnrelmanl v. fjhamben', 2, E. &E. 
229 . " ^ ■ ' ' ' 

If a, servanr., hired for a year, refuses to obey, 
his master’s oirlers, the latter is justilied in dis- 
missing him before the end of the year, and such 
servant cannot recover his wages for the time 


he served. Spaut v. Anudt, 2 8tai‘k. 2ra; ; p.,^ 

R. R. 715. 

In an action for wrongfully di.schai'giug tlm 
plaintiff and his wife from the service of r.he 
defendant, a plea that the wife of the phiintdr 
obstinately ref irsed to work for him. •wlieiebmj 
he discharged them, is bad on general dciUiuTe-r. 

Jtwquot Y. 7 1). P. 0. ohS; 8 Ju)-. 774. 

. To an act ion against the pro|>rieturs of a manu- 
factory. for refusing to emisloy the plaiml.T as 
manager, pursuant to agreement, ami diselmrging 
him from their service ]>efore tlie period mejn 
tioned in the agreemenr, they pleahied. Lhai the 
piaintifi' so wrongfully, dhoheilieiitly and ll!i^kii- 
fully condneted himself as such intinagor, thar 
tliey suliered timl sustjiined great loss: — Heki, 
that in <)rder to support such a ])lea, it ^-us 
necessary to slicw not only dis'ibedsciice, but 
such disobedience as occasioned a loss: and, 
there being no evidence of any lu-s, tp-u the 
plea was not supportetl. Cn.'^.son.'i \. Skinu^'r. II 
M. & W. 1(>] ; 12 L. J., Ex. 847. 

Absence without Leave,] — Action by a 

domestic servant, for discharging her without a 
month’s notice or a montli\s wages. Pleti, t.]'iat 
the jdaintifi rctiuested the defeminnt to give her 
leave to absent herself from liis liouseh luring 
the night ; rhat the defendant refused such leave! 
and the plaintiff, against liis will, abseiiteti iier! 
self. Re])iieation, tliaf the mother of the plain- 
tiff was seized witli smlden and violent sickness, 
ami believing herself in imminent peril of death, 

Inul re;.juestcd the plaintiff to visit her ; where- 
upon the ]daiutiif rerjiiested the <lefendant to 
allow her to absent herself from his house until 
the following day, for the ])iirpose of enabling 
her to visit her motlier in her sickness ; and, 
because the defendant, without any reasonable 
cause, refused such assent, the ])iai*iitiif, for the 
purpose of visiting her mother, Left his house : — 

Held, tliat the plea was good, and the re], dication 
bad. TnriiP.r v. Maatm, 2 D. k L. 898 ; 14 
M. ckW. 112 ; 14L. J., Ex. ,811. 

— Impertinence.]— If a person, hired on an 
annual service as a clerk, to conduct an e.stablisli- 
ment for his master, sets up a claim to be a 
|)artn.er, although in a, respectful inaniier and 
bona tide, it is a siiflicient cause for the master 
to dismiss him without notice, Jjjwr v. Fnrnno 
1 P. A' ;D. 898 ; 9 A. & E. 548 ; 2 W, W. A H! 

81 ; 8 L. J., Q. B. 95. 

A clerk to a }mblic company, wlio was hired at 
a yearly salary, having received on th,c 29th 
March a communication that it was the intention 
of the directors to make a new appointment to 
the situation of clerk, entered, on the lUli of 
April, on the minutes, a protest to an entry of 
that communication, together witli an order for 
calling a special court on the 17th of April, for 
the purpose of apjiointing a tit pei’soii to be 
clerk. On the T7th April the directors, by a 
resolution, declared the clerk to ].)e dispiace<l 
from his situation. It was put as a question to 
the juiT, in an action for his salary, wliother the 
entry of the protest was a sutiicient gi'oinid to 
justify the dismissal, and they found that it was, 

A verdict having been found for the pdaintiff, ' * ' 
the court made,, absolute a rule for entering a 
nonsuit. Midqwmf . v. Munqevfovd dfarh't Co., 

M. 797"; 8 • A.'A'E. 171 p 1 H. A W. 244 ; 'r 
4 L. K.'B. 157. . 

111 . an action for. the ; wrongful dismissal of a 
newspaj)er critic engage^ te'a'yean :---Held , that' 

' • 'A h' /’-r V-' ■ ' . jg;'':' ‘A- 
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SEEY ANT— Cow fract of Hiring. 

on B.'s estate. Tlie agi’eement contained a 
ralation “that iiuder no pretence whate-rer 
' debt in the name of B., 
b^con^dered as" his agent to reoeiTC nny 

' and a proviso, tiiati, in. 
■the agreement', should 
etennine. To nn .action; 
A. before:' the expiration' 
whilst 'he : was 
reement, and 

his knowledge and authority, and against 
nd from divers persons divers sums 
due and payable from them to B., 


■y expressions, which neither support a 
stitication nor of rescission by mutual . 
d that an isolated instance of neglect i 
ce would be no ground of dismissal ; at 
unless the insolence was such as to be 
ible with the continuance of the employ- 
Idwardfi v. 2 F. & F. 94. 

h and traveller, 

- - - vaulted his employer’s maid- 

n- WYishher Held, tohe 

for his dismissal without any notice. 

A.cfoii. 4 Oar. 20S. ^ 

- - " b bastard child is a good 

‘5 discharge by a master. v. TT elprd, 

' ’1 to an action for dis- 

ernces contrary to a contract 
that she, iritendiiig thereby to 
to enter into the contract, 
fact material to her quali- 

met-, and material to be ' 

. in engagin g her as such governess, 
into such contract, viz. that she 
divorced woman, and she thereby 

into the contract — Mela, 
1. Fleteher v. KreXl, 42 
28L. T. 105. 


stipulation “that under no _ pretence 
should A. contiacit any^ 

or bw 

money on his account, 
the eVent of a breach, 


nicnt, 

Immorality.] — A clerk 

hired by the year, assaXAd 
servant, with intent to rav 

good cause f ^ 

‘'Atliin V. .h , - . 

Being the father of a 

cause of fd ' ^ T " " 

Cald. 57. , 

The defendant pleaded 
missing a governess 

between them, 1 

induce the ilefendaiit 

concealed ironi him a 

fication as such governess,^ 
known by him in « 

' an d- entering i - v... 
was a 

the defendant to enter 
that this pl<ia was bad. 

L. J., Q. B, 55 ; 2C L. T. 

Misconduct under Contract of Service.] 

—A. was engaged by B. as clerk, under a contract 
of hiring for two years, to conduct the 
of a shipping agent at Southampton. In the 
course of such employ it was " ^ 

pay freight, dock dues, &c., 
remitted the necessary funds, 
a remittance of 140?., inclosing an 
purpose for which it was^ rt 
being the payment ( 

self.' Ten days a........ 

inclosed in a letter, directing 
money for biidness purposes, 
printed 80?. of the money 
salary, B. discharged him. 
against L.. ....... — - — 

B. pleaded a plea justifying 


of the term, he pleaded tliat A., 
such surveyor, contrary to the agi^ 
without h... 
his will, receivi 

as mdlmclel the pretence of being his apnt in 
that behalf Held, that the receipt Vl A. ot 
deposit money from persons to _w ioin 
agreed to let houses on account ot b., %\as a 
breach of the agreement, and a cause of dismissal, 
i and that proof that he had done so su|tair,e.Uhe 
' ~ Cliaiidlei-, 18 C. B. i lb ; 4 W . h. 


plea. Bra If v. 

declaration stated that it tvas agreed between 
the Dlaintiff and the defendant that the plaintili; 
shoui" the defendant faithfully for three 
in his business of a manufacturer ot lard, 
■■ 1 as a breach the wrongtul dismissal ot 

‘tie SfE before the eviration o* «mt ^rioi : 


years 

and allege(l 

-pfirVhlt'The’ plaintiff did not seiwe the 
I defendant faithfully, as in the ff f “"V™' 

the trial it appeared that bladders ai e 
the business of a manufacturer of lard ; 

■ " without the knowledge or 
a contract with C. for 
c several thousand bladders, which 
miced and delivered to G-., wdio allowed 
h. from time to time, to have as many 
‘Quired for the defendant’s busmess, 
;iadi= 1 . vh.:in upon the defendant m 
the bladders, be dismissed the plamtilt . . 

■ ' .vas no misdirection in 

» far as it was matter of 
justified in dismissing the 
JBJIurtrj/, 5 H. & IST. 667 ; 

5y L. J., Ex. 260 ; 2 L. T. 297 ; 8 W. E. 285. 

„ hr. xi,.. 43., adui issible 

support of the plea, that the plamtift did not ; 
the defendant faithfully. Ih. 

defendants pleaded that they made 
L.U as accountant 01 a. 

LO'h fraud and collusion of ^ the 
- ' evidence of the 

. 'bor ' ..of 

made by plaintiff to induce them to 
Held, that such plea was not 
action for dismissing the plain- 
........ 'u violation of a contract. 

BaillTe v. liell, 4 Bing. (K.C.) 638 ; 6 Sc. 3/9 ; 
7 L. J., C. P. 249. 

Tire plaintiif had been employed as clerk tor 
many years by the defendants, who were mer- 
chants" and ultimately they agreeir to retain lum 
in their employment for a term /.>t ten y^s. 
Before the expiration of that period the <letai- 
, dants discovered that the plaintlfi had tor mtuiy 
1 years previously been engaged in specuiat nig _iii 
hf. ^ .... M — . nW’-phmiP'o, to tut 


lated. At ' 
essential in .. 
and that the plaintiff, 
the defendant, entered into a 
the purchase of f 
were invoiced^ f 
the plaintiff, fr 
as were req """ 

C. having made a claim upon 

respect of 1 

—Held, first, that there was 
telling the jury that, so ‘ 
law, the defendant was ; 
plaintiff. Jlortan v. A' 

29 L. J., Fx. 260 ; 2 L. 

Held, secondly, that the tacts were 
ill £ ^ 
serve 

A\diere c . 

certain, promises to^ plaintiff, 
company throng’ 
plaintiff with others, but gave no 
fraudulent inception ^of 
any effort i 
become members 
. an answer to an 
; tiff from their service in 


the duty of A. to 
to ineet which B. 

A. wrote to .B. for 
an account of the 
:] required, one of them 
t. of 30?. for salary due to him- 
afterwards B. sent A. 100?., 
him to apply the 
A. having appro- 
in satisfaction of his 
In an action by A. 

B for breach of the contract of hinng, 

- ■ the discharge of A. 

Zn 'tTi7 ground of his" having wrongfully and 
improperly misappropriated the money remitted^ 
and wrongfully and improperly disobeyed B. s 
orders to apply the money to business purposes. 
The judu-e left it to the jury to say whether the 
plaintiff'" had been guilty of any wrongful 
and improper misappropriation of the ^^n® ® 
entrusted to him by the detendant or of any 
wrongful or improper disobedience ot orders 
HekCthat this was a proper direction, and that 
the judge was not bound to tell the jury it 
w’-as not necessary to. justify the dismispl of the 
plaintiff that he should have been guilty of anj 
moral delinquency. xSndth v. Ilumpson,, b 0. B. 
44 ; 18 L. J., 0. P. 314. , . i,-. 

A person was employed as a traveller to a dib- 
tiilery company at a yearly salary, being bound by 
the terms of his agreement to remit immediately 
all sums collected. He, sold .some of the corn- 
pan v's wines to a brothel-keeper, and neglectec 
to remit immediately sums of money collected 
bv him Held, that either circumstance \yas 
si:;fficient to justify Ms ajs^sa ^itlioiit notice. 

BUiiodm V. Hodges' rndMei-y Co., 16 L. 1- 60b. 

A. was appointed saryeyor or agent of B. toi 
two yeai-s and a half, at a' ^ayyof P 

6 nnnum, payable quarterly ^’atid'he addition, 

recellei conmdssion of ,5 .pe? c®t. 

; ' first yeafis'ro?i^;'ior eyery^'hoirse ^wlnoh^he.shoiml 

A'Va'- A'A'c'bAvi Jh-- 



d. G-iving' into Custody. 

If a servant im the house of his master, at a 
late hour of the night, is violent in his nianiier 
and is making a great noise and abuses his 
master, and lays hold of him and struggles with 
him, the master will be justified in giving the 
servant into the custody of a policeman, to be 
dealt with according to law. S/uiw v. Chairhk, 

2 Car. ct K. 21. 

A domestic servant entered into the defen- 
dant’s service on the lyth November. On the 
15th January, her mistress caused her to be 
taken before a magistrate, on a charge of steal- 
ing some small articles of plate. I’he magistrate 
remanded her till the 20th, when she was again 
brought up and discharged. 0]i the 22nd she 
went to demand her clothes and wages, inchiding 
1^, Ls\, in lieu of a month’s warning. The defen- 
dant tendered 21. 2s. for the two months’ actual 
service, but refused to pay the additional guinea : 
— Held, that inasmuch as the placing her in 
custody, on a charge that was afterwards aban- 
doned, was no dissolution of the contract of 
hiring, she was, under the circumstances, entitled 
to wages for the tliird month, which had been 
entered upon ; and that the wiiole might be 
recovered under the common count for work 
and labour. Smith v. JCUigsford or (tai nsfnrtl., 

3 Scott, 279 ; 2 Hodges, 109 fo L. J., C, T. 271, 


e. Bight of Servant to Compensation, 
i. Wages or Salary, 

Menial or Domestic Servants,]— If a master 
; turns away a servant without a previous notice 
• or warning, the servant i,s entitled to a month’s 
: wages., Mohhnson y. J^rndman, 3 Esp. 235. 

1 Escept, where there is some fault or misconduct 

' to W'arrant it. ^ 

L If the. contract ■bet’waeh master and servant 
, is '.the; usual 'pne for a 'yeaiv, determinable at a 
mojith, the;' smmif -if "'.turned' a>vay' iihpropeiiy, 
> cannot- recbwr tea a. count, stating- the contract 
'■ g7_2 
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act of misooniiuct by a servant, kiiowii to the 
master at the time he discharges him, although 
the master does not mention that as the precise 
ground of discharge, he may aftci'wards, by 
shewing that the fact existed, and that he knew if, 
;iustifj such <lischarge : but, semble, that it Is 
otherwise where the act of misconduct was not 
known to the master at the time of the discharge, 
as it could not then be the cause of it. f-t/s.s'ims 
V. Shinmv\ 11 M. & W. lf>i ; 12 L. J., Ex. 347. 
See SjM)t.sn'OLid' v. Jt(trroii\ 5 Ex. IK.) ; 19 L. J.. 
Ex. 22d. 

If an em[)loyei‘ diseljurgcs a servant, and attlie 
tiine of the tlischai'ge a good cause of dischai-ge 
in fact exists, the employer is justified iii dis- 
chargin.g the servant, although at the time of the 
dischai-ge the employer did not know of that i 
cause. Willcfs v. Green. 3 Car. k. K. 50. 

I’o an action for breach of an agreement to 
continue to employ the pliiiiititf as an accountant, 
the defendants pleaded, in one })lea, that the 
plaintiff received money for which he did not 
account ; that he made improper payments with 
the defendants’ money ; that he made false 
(m tries and representations, and refused to obey j 
his employers’ commands ; wherefore the}" dis- ' 
charged him Held, that the defendants were I 
entitled, to a verdict on the plea, though they 
proved only that the plaiiitiS had made a false 
entry and representation, and though the reason 
assigned for his discharge was disrespect towards 
his employers. JtaiUie v. Xell, 4 King. (N.c.) 
638 ; 6 Scott. 379 ; 1 Am. 245 ; 7 L. J., G. F. 
249. 

Charges of misconduct having been made 
against a managing director of a company, he 
was dismissed, and an action was commenced 
against him by the company, alleging tlie mis- 
conduct, and claiming damages and certain 
accounts. The defendant counter-claimed for 
damages for wrongful dismissal. At the trial of 
the action the company failed to prove the 
original charges, but proved that he had received 
a commission from a firm of shipbuilders on the 
price of some ships built for the company. This 
-was only discovered after the commencement of 
the action. It appeared that he had superin- 
tended the building of the ships, and given advice 
concerning their construction : — Held, that the 
receipt of the commission entitled the company 
to dismiss him, and they were therefore not liable 
for damages, though they had dismissed him on 
other grounds whicli they had failed to prove, 
and the commission had been received some time 
before his dismissal, and was an isolated case of 
misconduct. Boston Beep Sea Fishing Co. v. 
Ansell, 39 Cii. I). 339; 50 L. T. 345--0. A. 

Without Cause.] — A first count alleged 

an agreement b;y a company to retain and employ 
the plaintiff as their permanent solicitor, and 
assigned, as a breach, the discharging of the 
plaintiff without just cause from being such 
solicitor. The evidence w'as, that, b}" a resolution 
of a committee, the plaintiff w^as appointed per- 
manent solicitor to a company, which afterwards 
amalgamated with another company ; and the 
plaintiff then, acted as solicitor to such company 
until his dismissal : — Held, that, -even assuming 
the amalgamated company had adopted the 
resolutioir appointing the plaintiff, the appoint- 
, niorit ^vas only meant to be as the ordinary, and 
not as the permanent, solicitor of the company, 

. so that he might be dismissed , without cause p 
' ■ and that" B'ttCli, "■'* 


support the count. Flderton v. Emrnens. 4 C. B. 
498 ; 16 L. J., G. F. 209 : 11 Jur. 612. 

A second count stated an agreement, by wliicli 
the plaintiff was to receive from tlie compain- a 
salary in lieu of rendering a bill of costs for 
general business <lone by him as their attorney 
and .solicitor, and alleged, that, in consideration 
that the plaintiff promised the company to per- 
form the agreement in all things on his part, the 
company promised tlie plaintiff to }>ci-turm tlie 
same in all things on theii* part, and to retain 
and employ him a.s attorney and solicitor of the 
company. The count assigiietl, as a breach, the 
dtsmissal of the plaintiff from such employment ; 
alleging also, tliat the company liad, since such 
dismissal, refused to retain or employ him as such 
attorney or to pay him the salary : — Hekl, in 
conformity with tlie opinions of eight out of nine 
of the judges who gave their opinions, that the 
plaintiff was entitled, after vei'dict, to judgment 
upon tlie count, for that it sufficiently alleged a 
consideration for the company to retain and 
employ the plaintiff as attorney and solicitoi-,, 
and that the consideration was not exliati^red by 
the promise on the part of the company to 
perform the agreement, Bnimens v. Blderton 
4 H. L. Gas. 624 ; 13 C. B. 495 ; IS Jiir: 2L 
See S. a in Ex. Ch. 6 C. B. 160 ; 17 L. J.. C. P. 
307. 
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•ContrcLct oj Hlvinfj* 

--1 but before be 
,;eek of bis service, 

iiidcbitatus count, re- 
. ,q.ich third week. , Where 
reek so entered upon fomied 
-dod by a jury, ythe 
vediujed by that amount. Ti ood 

1 W. It. Khb 

son having been retaiiietl 
'al contract for inore than 
salary, and his employ er 
having given up his 
T expressly dismissed 
xt quarter’s 
b.;". Cm)h V, 
aheld by the 


MASTER AND SERVANT- 

dire year ; and he cannot, i 
for wages, recover for mry 
that during winch he -has 

P. 3fi). 

discharged without reason 
”p to the time 
^^dendar nWh’^ 

for the month. 


has, entered upon 
the third w( 
cannot under the common 
cover his wages lor suco. 
the wages for the .. . 

part of the damages^ awar 
damages were rc.h- 
I V. J/n?/os', 1 W. It. Ibo. 

i Travellers.]— A peis 
traveller on an or 
at a (imrtcr’s 
at' the end of a quarter 
, but not havin* 
is entitled to recover 
salary under an indebitati 
Shenvood. B F. A h . 1' 

court, 1 X. K. 2S ; 11 K- 


on tiie common count tor Wc 
furtlier period than that d 
^firvcd. Ai-clmrd v. llnnier 
A domestic servant c.. _ 
is, entitled to tiio wages accruing up^ 
of her discharge, and to a 

in ad.lition, but not to board wages 
(Gordon V. Potter, 1 iPyfc h. 04 . _ epi-vice bv 

The of imtlrng anjnd to ^ ^ 

ImS or,n.iWs iii the case of menial servards. ] a year 
ihc di^charo-e of domestic servants on givin^, jhnn, 

}aa, V. TM. 1 Fx. 2<)o ; a D. & L. UO, 1/ coveuanted to 

Lb..Ex.l8; 11 Jur.977. felend the' appointment 

Yearly Servants.] — ^^Vhere a yearly servant is ^yqhout adequate and tlmt 'the 

f Saisd- s:.riiirrthi 

msrnsmmmm 

’^'whtet^ibdiflakA^useof dismissal exists, it b the pension of 

i. IffidcAh prevent toe recovering of wa^^. j defendarit h™l 

Ssefbi" ! =" tfo W'iyycnt V 

^r?hat X^clilnse^d mr in answer to ^ 7 W Q- 

action for wages should have been stated at toe | j J., Q- t-yp ■ 

- engineer to toe i ai;, tht 

■ the Xintifi was entitled to recover salary for it without shewing that ud becnyii 

the thoxpired portion oqire year, f '.‘etomind^ by tjAt, 

, ^ .%/.r«o/ and. HanU Ctiml a., -16 L. 1. 8b.,) , having obtained >tich < ae-m tin 


S Xsai cold only be recovered in an action 
to "k Ad laboAr. Mam ^ 

P & D. 667 ; 11 A. & E. 798 ; 9 L. J., Q- B. 1 < A 
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laboiir. (JuMdall v. .Ponth/mj, 1 Stark. 11)8; -1 Illness of Servant.] — The plain till a, i/recd 
Camp. :i7r>. serve the defendant for ten years Iti tlie ea.paciry 

A party woi’ki ug luu.ler a yearly contract at of a brewer, and to do ail his lawful cumanands. 
wagr^s payable (iiiarteriy, having been discharged The defendant agreed to pav* the plaiiiriiT :2o/. on 
for inisconduct aftei’ the eoininencement of the the execution of the agTeeinent. to find him a 
quarter, agreed to Jiriish his moutlTs work: — home, to supply him with coals, and to pay hi’u 
Held, that, altlueagh lie could not recover a weekly 2Z. 10.v' during the terni. The phiintiit 
quarter's wages, still he was entitled to a month’s entered upon the service of the defendant, ditl 
wage." under the counnon eoiuit. altiiough the work for him in pursuance of the agreement, and 
I'jart i(“ulars of dtnuuid stated Hint lie souglit to was duly paid for such work, but falling ill, he 
rci-river under those eonnts for a quarter's work, was unable to continue his work. After he 
/Pri'inii V. Stprirher. lu A W. ; 1,2 L. .1., recovered his health, he returned to the service 
■Ex. 17. of the defendant, who cniploye<l him ami pni<l 

him a.s before — Held, that tiio plaintitl; was 
Servant Guilty of Bisobedience—isro Recovery entitled to recover his wages for the weeks 
for Time of Actual Service.] — A count was during which he was unable to work, fen*, as the 
trained on a contract of iiiring determinable on contract was not rescinded there was no suspen- 
reasonable notice, alleging a breach in dis- sion of the weekly payments. Curhwn Sto}ir.s, 
chai-ging the plaintiff witiiout such notice. I El. A Kl. 2bS ; "28 L. J., Q. B. 2r> : d J'ur. (x.s.) 
There was a count foi' work and laiionr, to 887 ; 7 W. H. 184. 

wiiich the only plea was non assumpsit. Tliiisl To a declaration uiion the agreement, to 
pica stated a discharge by the defendant for recover the wages which had not been paitl, the 
disuliedience of orders m not working' during defendant pleaded that the jiiaintiif was not 
.harvest till eight o'clock at night. Fourth plea during any part of the time for or in re.spect of 
stated that the |>laintii1’ unlawfully quitted his which such wages were claimed, rea<iy, willing, 
work, and a discharge by a magistrate under or able, to rendc}’, and did not, in fact, during 
4 (reo. 4, c. 34. s. 8 : — Held, that the plaintiff, any part of such time render the agreed, oi' any 
having been guilty of disobedience of oi'ders, and service, as alleged Held, a good pica. Ih. 
ludawfully absenting himself from his work, so 

as to justify his discharge, he coiihl not recover Apportionable under 4 & 5 'Will. 4, c. 22, s. 2,] 
for the time of hi.s actual .^ei'vice on tiie common — Tne salary of an auditor and a superintending 
count ; and that the discliarge by the magistrate manager of an estate, liolding office during the 
was sufficiently the act of the defemlant to joint lives of the employer and himself, is not a. 
entitle him to a verdict on the thiol plea, ami payment apportionable under 4 &;5 WiiL4. c. 22, 
on the ])lea of non. assumpsit to the common s. 2. Lowndefi v. Stamford and Warrington- 
count. Lilly v. Eludn-, 11 Q. B. 742; 17 L. J., {Lari'), 18 Q. B. 425: 21 L, J., Q. B. 371 ; H> 
Q. B. 132 : 12 Jur. (528. Jur. 1)03. 

Where a servant under a general luring, at 

the rate of so much per annum, is dismissed for 'Wken Action to be Commenced.] — A servant 
misconduct, he is not entitled to any portion of the was retained for a year, bis wages to be paid 
wages of the current year, Turnrr Boldnuon, quarterly; he was dismissed at the end of a 
2 X. 6: M. 821) ; 0 Car. «,y P. 15 ; 5 B. Ad. 781), mouth Aom the coinmeneement of the second 
So, aitlu.mgli the master lias previoush' I’c- quarter : he then, before the expiration of the 
covered damages against him for the same act quarter, brought an action for worlc and labour ; 
of misconduct. Ih. Hid gicay Hunger- money was paid into court sufficient to satisfy 

ford Market Co., 4 X. ck M. 797 ; 8 A. & E. ill : for the work done : — Held, that the defendant 
1 n. A W. 244 ; 4 L. 3., K. B. 157. wa,s entitled to a verdict, as, at all events, the 

Previous to the registration of a coinpaiiy, plaintiff could, not maintain an actio.n until the 
A,, as trustee for the coinjjaiiy, entered into end of the quarter. Smith y. Ha ward ,2 IS. icP. 
an agreement with B., by which, amongst other 482 ; 7 A. 15. 544 ; W. W. tk 13. (>85 ; 7 .14 J.,, 
tilings, it was agreed that he should be managing Q. B. 8 ; 2 Jur. 282. 

tliiector of the conq)aiiy when formed, with a Under the })lea of non assumpsit a count on 
salary at the rate of 80i)Z. per annum. The a quantum meruit for services, the defendant 
articles of association provided that B. should may shew what the services were wt:a‘th, and the 
be tlie first managing director of tlie company, jury give damages accordingly. Ih. 
and tliat his salaiy should be 81)0/. jier annum, If an agreement is entered into for tire employ- 
iiayable (jinuterH. B. afterwards entered into ment of a clerk for four years from the 1st of 
an agreement with liie company, by which, after January, 1828, at a salary of 400Z. a year, ami 
reciting the former agreement with A., the com-; the salary is paid up to the 1st of January, 1825 ; 
])any adopted the former agreement, ami it was the clerk, upon being dismissed in July, 1825, 
agreed that it should '‘be binding on the company may commence an action in Michaelmas term, 
in Hie same manner, and be I’cad ami construed in 1825, though at that time, according to the 
all respects as if the company had been inexistence agreement, a year's salary would not be du<n 
at the date thereof, and had by these presents Pagcim y. Gandmlfifl CfXY. k ; 811HR.(>7X, 
ratiiieil the same " : — .Held, that the salary being 

under the agreement payable annually, T>. was Claims against Companies—On 'Winding-up.] 
not entitled to the salary for the quarter which — A person entered into an agreement with aii. 
had accrued due previous to his dismissal for insurance company' to' act as their agent fur hve 
mis<x)nduct, as the article was an agreement, ye'ars, and" to '.'transact no business except for 
only between the shareholders ami the company,': the- bompany, in 'Consideration of which ho was 
ami regulated the wav in which the payment to receive a fixed, salary and also a commission 
should be made, and the way .in which' the of TOk per cent, pn'all' business transacted, 
accounts should be kept. Lonfim JOeeg) Sen Befoi^e th'b five years 'were expired, the company 
F'a^himj €v* y, Aimll^ 39 Oh. I)* 339 ;r 59 LdT,' was'.._ wotindyup kyohintarlly :-«Heldj that the, 
845-*-C, A, ^ agent ws^ 'hot ei^itled'-’to'"‘proye! against the 
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company for the loss of his commission during 
the remainder of the term of fiye years. 

and Soottish dSIavim Imwmnee 6h., 
In re. Maclure, Esr parte. 39 L. J., Ch. 685 ; 
L. R. 5 Gh. 737 ; 23 L. T. 685 ; 18 W. R. 1122. 

By the articles of association of a company a 
manager ■\vns appointed ; and it was provided 
that if he should at any time be deprived of or 
removed frojn his office for any other cause than 
gross misconduct the directors should pay to him 
a certain sum within one month from the time 
of his removal. The company was ordered to be 
woimd up : — Held, that he was entitled to prove 
in the winding-up for the sum specified by the 
articles without any such deduction being made. 
London and Scoithli Banlt, In re, Loqan. Ec 
parte. L. R. 9 Eq. 149 ; 21 L. T. 742 : 18 W. R. 273. 

A company engaged D. and G. to act as their 
commercial traveflers for three years in a certain 
district, at a commission upon goods ordered. 
The company was wound up before the termina- 
tion of the three years : — Held, that they were 
entitled to com])eiisation in respect of commis- 
sion for the unexpired portion of the term, the 
amount to be ascertained by the chief clerk in 
chambers. Patent Floor Cloth Co., In re, Dean 
and Gilherfe Claim, 41 L. J., Ch. 476 ; 26 L. T. 
467. 

By articles of association of a company it was 
provided that, in case of the dismissal of the 
manager, ho should be paid the full amount of 
money paid upon his shares. A resolution was 
passed to winrl up the company, and he was 
appointed liquidator. He had paid 2,000Z. on 
his shares, and received 400/. for remuneration 
as liquidator : — Held, that the winding-up was 
equivalent to his dismissal, and that he was 
entitled to prove in tlie winding-up for 2,000/., 
subject to a set-off of the 400/. Imperial Wine 
Co., In re. Shirretifi Case, 42 L. J., Ch. 5 ; L. E. 
14 Eq. 417 ; 20 W. R. 966. 

8ee also Boston Beep Sea Fish in {/ Co, v. 
Ansell, supra, 

' Effect of s. 10 of Judicature Act, 1875.] 

— The rule in bankruptcy that servants’ wages 
shall be paid in priority to all other debts, is by 
s. 10 of the Judicature Act, 1875, extended to 
windings-up. Albion Steel and Wire Co., In re, 
(1 Ch. D. 547) followed. Association of Land- 
Financiers, In re-, 50 L. J., Ch. 201 ; 16 Ch. D. 
373 ; 43 L. T. 753 ; 29 W. R. 277. 

See also cases sub tit. Company. 

ii. Damages. 

Accrual aud Mature of Eight.]— A declaration 
stated, that ' in consideration that the plaintiff 
would, agree to enter into the service of the 
defendant as a courier on the 1st June, and travel 
with him on the continent of Europeas a courier 
for three months, and to be ready to start with 
him on such travels on that day," for a monthly 
salary, the defendant agreed to employ the plaui- 
tiff o.a and from the 1st June, for three months, 
to travel with him on the continent of Europe, 
and to start on such travels, wnth the plaintiff on 
that day, and to pay him the monthly salary 
during the continuance' of such service." Aver* 
ment of readiness and willingness of the plaintiff 
to perform the agreement. Breach, that the 
defendant, before the, 1st June, refused to employ 
■ ^ the plaintiff, ami wholly dischargecrthe.plain,fciff 


put an end to, and determined bis promise and 
engagement : — Held, that the plaintiff was 
entitled to commence an action before the 1st 
June, to recover damages for breach of the 
agreement. Ifoehster v. Be Latour. 2 EL & Bl. 
678 ; 22 L. J., Q. B. 455 ; 17 Jur. 972 ; 1 W. R. 469. 

In . assessing the damages the jiu’j would be 
justified in looking to all that had happened, or 
was likely to hai)pen, to increase or mitigate the 
loss of the plaintiff <lown to the day of the trial. 
Ih. 

An agreement contained in letters was entered 
into between the plaintiff and the defendant, by 
which the former was to be em].)loyed by the latter 
as commission agent, at a salary of 50/. a year, 
the engagement to be terminated at the expiration 
of any year, on giving three clear months’ notice.” 
The terms as to tlie (iuration of the engagement 
and the mode of terminating it, wei’e settled in 
the earlier letters ; the amoun t of salary was agreed 
to in the later letters of the series, which later 
letters contained no mention of the three months’ 
notice. The plaintiff entered on his duties on 1st 
April, 1860, and was discharged on 25th March, 
1861, without any previous notice, receiving only 
one year’s salary. In an action for a wrongful 
dismissal, in which he claimed to recover 50/., the 
amount of a second year’s salary : — Held, first, 
that the arrangement as to notice which had been 
previously agreed to, ran throiigh all the subse- 
quent letters, although it was .not mentioned i.n 
them, and that all terms which had been pre- 
viously settled were unaffected by the subse- 
quent letters about the amount of remuneration. 
IF Kean v. Cowleg. 7 L. T. 828. 

Held, secondly, that the damages were unliqui- 
dated, and the plaintiff’ was not entitled to 
recover the whole of the second year’s sala.ry, but 
so much as would compensate him for the loss 
of an opportunity of earning 50/., against which 
should be set something for the saving of his 
time and labour by his not having to earn it, Ih. 

Mode of Assessing.] — The plaintiff was engaged 
by the defendant to superintend draining opera- 
tions upon his estate, at a salary of 21. per week 
and a house to live in, or 13/. per annum in lieu 
of it, and was also to receive a gift of 20/. if he 
remained till Lady-day. Before the expiration 
of the term the }.>laintifi: was wrongfully dismissed, 
and ordered to leave the bouse ; but he refused, 
and the defendant accordingly removed his goods 
into a barn. The barji was broken into, and 
some of the goods damaged, and 70/. taken from 
a bureau. , In an action for a wrongful dismissal : 
— Held, that in assessing the damages, the jury 
had a right to .take into consideration the gift of 
20/. which the ]jlaintiff might have earned, but 
not the damage to the goods, or the money lost, 
as there was no relationship of landlord and 
tenant existing, and therefore that the defendant 
had a right to remove the goods. Luhe v. Camp- 
hell, 5 h. T. 582. 

In estimating damages for the wrongful dis- 
missal of a servant, the jury should take into 
account the salary and not any commission 
obtained by him. Ilartland v. General Ilrelt finge 
Bank, 14 L. T. 863. 

A servant is not entitled to his ftill salary for 
the unexpired period of the contract for service, 
but ' that is to be reduced by the probabilities of 
his. having other employment during that period. 

. 'The employer being a company afterwards 
...ordered'to be wound up, that fact also should bo 
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Icration in e^iiiniatiiig the loss similar kind, which a reasonable man would liave 
servant throiieli his disniissal. accepted. JlacdotineU v. jramlea, .1 Cab. E. 

281. 

pi’cnticGshij) the plaintiff bound The plaintiff entered into a contract I:>y which 
tice to the defetidaiits to learn he became for a fixed period of two years 
L dr<'i]>er for the terra of four manager to a firm consisting of four partners. 

lScS7, ajid the defendants The agreement provided that he could be <lis- 
uruct the [daintiff and provide charged on a mouth’s written notice, in which 
lid lodging ( lining that terra, case the employers were to pay him the salary 
ly the deed that, if during the for the remainder of the fixed period. Before 
shewed want of intei'cst in his the two years expired the partnersliip of the era- 
le lawful for the defendants to ])loyers was dissolved, two member^ leaving the 
[)on giving him a week’s notice, firm. No notice was given to the plaintiff, who, 
tlie defendants sunmmi’ily anti on hearing of the dissolution, refused the offer 
e dismissed tlie piaiut iff, assign- of the new lirm to continue his ein[)ioyraeiit on 
1 of his dismissal that he had the old terms, and claimetl the salary for the 
qiient acts of iTisiibordiiiation, remainder of the two years : — ^^Held (Lord Esher, 
t at night without permission. M.K., dissenting), that there had been a breach 
ng brought an action for wrong- of agreement in respect of which the plaintitf 
breach of the apprenticeship was entitled to recover, but the damages must be 
.mi that he had not been guilty nominal only, because, by reason of the offer of 
t imputed, ami that no grounds the new firm, he neetl not have suffered any 
*• the defendants in ciismissiiig damage at all. Brace v. Calder, (it L. J., Q. .B. 
ce, but that grounds did exist 582 ; [1805] 2 Q. B. 253 ; 14 IL 473 ; 72 L. T. 
'e justified tlieni in dismissing 820 ; 50 J. P. (103 — C. A. 

:’s notice. On flic question of By an agreement of August 18, 1802, the 
he damages to which the plain- defendant company engaged the plaintiff as 
under those circumstances, the musical director of their theatre until October 1, 
:he jury that, although they 1805, upon certain terms as to salary, with a 
corisidcration as an element in provision that the plaintiff's name should be 
that the defendants would have announced in certain daily newspapers, and on 
c]is.missirig the plaintiff with a bills and programmes. It appeared that the 
sy were not bound to limit the most important duty of a musical director is to 
due of the week's notice which conduct the orchestra. The plaintiff hml enn- 
dd, that this was no misdirec- ducted three pieces at the defendants’ theatre 
50 L. J., Q. B. 542 ; 25 with perfect success, when a piece was brought 
^ L. T, 347 ; 38 W. E. 718 ; 54 out which was conducted by the composer. 

Since that time the plaintiff had not been called 
on to conduct or perform the duties of his office, 
,d Expenses.] — The directors of but his salary had been paid under the agree- 
y in South America agreed to merit, and it was common ground that he was 
:iff as superintendent of mines, still musical director of the theatre Held, 
it a salary increasing yearly ; that the stiiiulation that the plaintiff’s name 
ivere at liberty to dissolve the should appear as musical director meant, that 
y time, on giving him twelve such a state of things should exist that the defen- 
u’ paying him twelve months’ dants should be in a position truly to make such 
such notice, and a reasonable an announcement ; or, in other wor<ls that they 
ay ing his expenses to England-; should employ him in that capacity, and the 
the three V'ears, he shoiihl be plaintiff, though it had not been shewn that his 
qjenses attending the return of non-employment had interfered with his obtain- 
y. The directors dismissed him ing another post, was entitled to more than 
:.ion of the second year, without nominal damages. Bmuiimj v. Lyric Theatre. 
ce or paying him the year’s 7i L. T. 396. 
at he was orilv entitled to one 

1 the date of his dismissal, and Dismissal of Collector-Property in Collecting 

ses for his return to England; Books — Expenses.] — The defendMiits were a 
dng fouiKl for those sums mdy, friendly society, and the plaintiff was one^ of 
to increase the verdict by adding some 1,30U persons enqilo^red by them, at a 
. bv the plaintiff for the return remuneration fixed by the committee ofmanage- 
'or''the salary which would have ment, to collect the weekly premiums of the 
time of his dismissal to the end members of the society. Rule 16 of the society’s 
■ when his service would have enrolled rules provides (inter alia) as follows : 
ach V. Broohf 4 M. <fc P. 11 ; 6 “The society shall have an unlimited number of 
(o.s.) C. P. 91. collectors. The collectors shall be furnished Vvdth 

cion by a servant for a wrongful books at the society’s expense, (the saitl books to 
r awarded a sum equal to twelve be the property of the society), in ivhich they 
he plaintiff having been dis- shall enter the names, ages, residencevs, date of 
ut one quarter’s service : — Eleld. entrance and, premiums of all the members they 
V, Thmnx^miu 8 C. B. 44; may collect from. ... If any collector .resign 
.. ' or be dismissed,, lie, shall deliver up all . . . . 

collecting books . . ' . being the property of or 
ninal.]— Only nominal damages belonging to the society to the treasure', agent or 
■)r breaiili bv the employer of a any other persoff'-Or piersons duly authorised to 
if the person hired could have ■ recaye .the'^ame.’! - (it' w the. usual practice for 
other emplojmient. of a precisely a person ''desiring to] become'a collector of the 

' ‘ d' L , '1 
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dant, aud has always, from the eoDimeiicemeni- 
Uiereof, been ready and willing to remain a,nd 
eo 7 jtiuue in his sei'viee ; aiid during all that time 
tendered and ottered liim self to serve the <iefcn- 
dant. Ih'each. that he did not nor would eont inue 
the ])laintif1; in his service, but, on the contrary 
tlicreof, did aftei-wnrds refuse to suftbr liim to 
continue any longer in his service, and wrongfully 
ciischargedhim therefrom wiilnait pi-evioiis notice 
iji that behalf: — Mehl. tii’sl. that it was not 
necessary for the [)lainti1t to siiew that he gave 
no notice to detei'iuine tlie service. If 'illi'rnwn v» 
Gudo)u h Q. r>. 137 ; 15 L. J.. (,). lb 380 : lOdur. 
804. 

field, secondly, that the discharge sulticiently 
appeared to have been after the eommeiicnmeut 
of tile service. Ih. 


society to purchase the collecting book of a 
collector desiring to resign, and the bargain 
between them for the s.ale and purchase of the 
book, though made outside the society, was I’ccog- 
xiisod by the society, 'in accordance with the 
said ])ractice the piaimih purchased for 185/.. the 
collecting book of one J., a ccllcetor. and paid 
that Slim to J. with the knowledge and aiiproval 
of the society's seeretaiT, niid was tlierenpon 
a]!{)oinrcd a collector in .1,'s ]'dace and iHstia'ct. 
A few raontiis afterwards, with tlieir knowledge 
and a}>}>rovaI, he purchase I and paid 50/. for the 
cnllecting book of Jv.. another collectoj'. In the 
li>‘st page of each Ijook was tlie usual printed 
notice. “ I’he colleetrir shall be furnished with 
books at the society's expense. Such books to be 
the society's projierty.’' and (Oi tlie back of each 
book, as was the usual ])]-actice. there was printed 
the plaintilf's name, “ j^L Ell woody and also the 
<lefeiulants' name. The jilaijitilf was siibse- 
(juently (lismisscd from his otliee of collector, and 
in an action by him in the Liverpool Passage 
Court to recover damages from the defendants 
fo]' wrongful dismissal and the detention, of his 
colieeding ])ooks, the jury found that he was 
rightfully dismissed and that he had an interest 
in the book.s amounting to 50/., whereupon judg- 
ment was entered for the defendants on the claim 
for wrongful dismissal, and for the plaintiff as to 
tlie book.s for 50/., damages 1,9. On appeal from 
the finding and judgment in favour of the plain- 
tiff, it was held, by the Exchequer Division 
(Kelly, C.B., and Stephen, J.), overruling that 
tiTiding and judgment, that the books were the 
property of the society, and that the plaintiff 
had never had any })Toperty or any interest what- 
ever in them i-eeognisable by law or giving him 
any right of action against the defendants, and 
tliat the question of his interest in the books 
ought not to have been left to the jury, Mhcood 
V. Liver pool Victoria Legal I^ricndhf Surkty. 42 
L. T. 604 ; 44 J. P. 508. ' 

Per Stephen, J. : Hadtheplaintiff been wrong- 
fully divsmi.^.sed. tiie fact of his having paid money 
for the books, in order to obtain the appointment 
of collector, might have been a matter to go to 
the jury for their coiisidemtimi v^'ith regard to 
the amount of damages for wrongful dismissal. 


Befences.] — xV plaintiff declared upon a breach 
of contract, by which the defendant agreed to 
make her an annual allowance foi' her main- 
tenance ami instruction, until he should require 
her services as a govei’ness of his children. The 
defendant pleaded, that he entered into the agree- 
ment in the belief and on the repi-esentation }>y 
the plaintiff that she was an honest and moral 
person, and a fit and pi’Oper })eL'son for the situ- 
ation ; that the defendant had di.scovcrcd that 
she had become and was an immoral and dishonest 
porsoip and wholly unlit and improper for the 
situation, and a person whom it would have been 
very improper and wrong to emploj" as governess 
of his children ; and that he therefore rescinded, 
the contract, and gave her notice : — Held, that 
the plea was bad, as being too general and 
uncertain. JBargciiS wJJcaaino/it, 2 1). tS:L. 590 ; 
8 Scott (N.R.) BOO ; 7 Man. A (4. 062 ; 14 L. J,, 
0. P. 13 ; 9 Jiir. 14. 

To an action for work and services, the defen- 
dants pleaded that the claim was in respect of 
wages for work done In' the plaintiff, as master 
of a boat used by the defendants for the carriage 
of goods, they being comnioii carriers, and that 
it was agreed that the }daintifl\ as ma.ster of the 
boat, should be chargeable for all jiilferings,. 
losses, and damages to goods under his charge, 
and that the amount should be deiductcd from his 
wages, and might be pleaded as a set-off. The 
plea alleged the pilferage of a pipe of wine, while 
under the plaintiffs charge, and claimed to set 
utf the damages sustiiincd by the defendants, 
in consequence against the plaintiffs claim : — 
Held, that the plea was bad, as .amounting to the- 
general issue. Clacorth v. PieltfortL 8 D. P. C, 




Bader Master and Servant Act.] — work- 
man di.smissed without notice, contrary to the 
contract of service could recover com|iensatiori 
before two justices under the Master and Ser- 
vant Act, 1867 (!‘e})eaied). Shaic v. Alilcrwu, 
44 L. J„ M. 0. 160; 32 L. T. 724 ; 23 W. Ik 
730. 


The plaintiff sued for commission and wages 
due to him on a contracr. whereby lie agreed 'with 
the defendants to sail for them, to P>nnn 3 ’' Eiver, 
and purchase for them 1,200 tons of palm oil, 
and ship it on board of tlieir ships ; that he 
would faithfully abirle by tlieir i.nstructio.ns, and 
would not aid or assist, dircetlv oi’indirocti^q the 
trading of any other ships or cargoes, by giving 
advice for the purj'iosc of selling or bartering 
such cargoes for })alm oil, except so far as it might 
be 3.'enderc<l necessaiy for carrying the agreement 
into effect, and for the defendants’ be.iiefit, under 
the penalty of the forfeiture of his commis.sion 
and wages. The defendants pleaxied, that they 
promised the plaintiff to Ayere in ei'chant sin Liverpool, trading to the coast 
im, and to continue him in ' of Africa, and having trading catablislnnents 
‘h service should be <leter- jthei'e ; that they were desirous of sending out an, 
1 ‘easoiiablc notice in that i agent there, to purchase and ship for them palm 
Averment, that the plain tiiT | oil and to conduct exclusively their trading and 
to the service of the defen- 1 take charge of tlieir property' there, u'hich the 
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afterwards : — Held, on demurrer, tliat the repli- 
cation was bad as disclosing no consideration for 
the agreement therein stated, the future services 
affording no yaluable consideration ami no 
moral consideration being issuable from the 
situation of the parties. Moitlifon or Jhmkiuan 
V. Sliephenhoji.ll Ad. E. 411 ; 3 P.& D, \i<'2 : 

L. J., Q. B. 134. 


Amendnieixts.] — A declaration stated an agree- 
ment whereby the defendant agreed to empdov 
the plaintiff, as a journeyman' baker, for foiir 
years, and to pay him w*eeldy u-ages] and also 
additional sums in the thi'ee* last years of thu 
term. Breaelies, that the defendant, before the 
ex})irat1on of the term, wrongfully distiharged 
the plaintiff from his eni])loy^ that the defen- 
dant did not pay tlie plaint iff the weekly wages 
for the remainder of the term, and that the 
defendant did not pay the plaintiff the adtlitional 
sums which he wouki have been entitled to, if he 
had continued in the employ of the defendant. 
General demurrer, and jonider therein, to tlm 
two last breaches : — Held, that the prf)per course 
was to have ap])lie(l to a judge ta strike out 
those breaches, and that, upon tlxls record, they 
could not be treated as surplusage. Za-vk v. 
Mfm-ell, A Ex. (537. 


Issues raised.] — To an action for wi-ougfully 
discharging the plaintifi: from the defendants’ 
service, as a traveller and salesman, the defen- 
dants pleaded that the plaintiff refused to obey 
their lawful and reasonable commands with 
refeiencc to the plaintiff’s conduct and proceed- 
ings in the employ, and that tlie plaintiff received 
from customers of the <lefen(lants moneys wliiGh 
he wrongfully ajxpropriated to his own use, 
wherefore the defendants did, by reason of tlie 
premises, refuse to contiinie the })iairitilf in their 
employ, and therefore dischai’gcd him. At the 
trial it was proved that the plaintiff had mis-. 
approj!>]'iated tlic defendants' lutuieys. but the 
fact of such misa})proi)riation was nor known to 
the defendants until after they had discharged 
him : — Held, that, tiie defendants having justiii- 
able cause for discharging the plaijititf, the 
judge was wrong in leaving it to the Jury 
to say whether they discharged liiiri &u’ thatr^^^^^ 
cause, for that their motive and intention were 
not in issue under the replication de iiijuriib 
Spotswood v, Zarrow, 5 Ex. 110 ; 19 L. J., Ex. ^ 
22 (;, 

III an action for a breach of the contract to 
einploj" the plaintiff for a given time, cdiarging 
the defendant for having wrongfully ami wirli- 
out reasonable and probable cause dismissed the 
plaintiff, the defendant pleadoil that he did not 
wrongfully, without reasonable or pr«)bable 
cause, dismiss the plaintiff as alleged : — Hehl, 
that this merely put in issue the. fact of the dis- 
missal, the rest being irnmateri.al, Pinodl v. 
Bradhunp 7 0, B. 201 ; IS L. J., C. P. 116 ; 13 
Jur. 349.* 

The defendant had been the clerk of the plain- 
tffi's, under an agreement for 140^, a year, deter- 
minable by three months’ notice or payment of 
three months’ salary, and had been dismissed 
without notice. In a plaint in a county court 
•he for- j for money had aiid .received, he claimed to set off 

;which claim w^as disputed 
aiid continued to on the gimnd that his conduct to the plaintiffs 
and that part only justified his xmmecliat.e dismissal Held, first, 
mentioned that’ wdietlrer' his conduct justihed his immediate 
and the residue dismissal was a'q^Ubstioii of fact. Bmt AnifVnui 


Eeplieation.j — Debt for -wages. Plea, that if 
plainti'ff became intoxicated at any time during 
tlie service he should lose tlie wages then due : 
and that piaintitf became intoxicated and 
thereby forfeited the wages. Heplicatiou that 
defendant exonerated plaintiff from ' " , . , „ 

felt lire, and agreed to pay plaintiff for the | three months’^ .salary 
service already performed, 
employ him a>s such servant ■ 

.of the wages in the declaration 
accrued before he became drunk, 
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TO r Ti 727 • 2 L' M & P. 221 ; it was not necessary to negative that the <-^efon-- 

'^S^'“i’ S“SS^35=S 

3 months’ salaix his claim for 73: J' ^ nooessaiT to 

s the proper subject of a set-off. j.,,^;„tiff to the defendant 

for a uu-ongful dismissal from an to use his best endeavours, nor that lie was reaoy 
e dismissal being iustibod, it is for ami willing to accept a sitaation. •f^-'; 
nm onlv iXther matter of fact Held, that a plea, that when the plaintiff was dis- 
votilfl be a valid ground of dis- charged the iLefeiidant twas, and thence hithei to 
+lm the dismissafwas bona fide had been, wholly unable to procure for the 
mth a ground."' iSHrirt v. Allen, plaintiff any such eruployment, was ha.l on 
’ ^ creneral demuiTer, for it tendered an iminateiial 

1 for a wi-ongful dismissal of a issue, assuming a breach of the agrooinent to he 
id been retained under an annual charged in the declaration "hich was whollj 

1 Cental t^a proposal not to different from the broach actually there assigned. 

UfSlnfectbe°e?l'esuSil:- A doolaration alleged that,^ in consideration 
was^ for the jury to say whether that the iilaintiff would enter into the cmiiloy oi 
ntmeriiad b^en put an end to, the defendant in the capacity of European cor- 

a plea of respondent . of a ^e mw^o 

V Wa 7 WStn)cJit, 2 P\ & F. York Courier and Inquiici until tne .ei^icc 
pLin.'.^, nu7iimtc7i, determined by due and customary 

notice on either side, and for a salary, the deien- 
lon of Knowledge.!— -In an action dant promised to retaiii the plamtiif and to pay 

^•s clerk for impfopirly dismissing the salary, '""Seach the 

he conspired with A., and. in pur- until detemnned as j • 

■ f‘nTi^niracY was cuiltv of acts of wrongful discharge ot the piamtitt 'SMtiiour 
lich came to’ the defendant's know- notice, and without reasonable or probable cause. 

.•eipon dismissed him :-Held, that, Plea, that VCnS^^ 

0 plea, it was necessary for the the terms and condition that the plaintiff .hi U I 
iiew that he knew and acted upon by every steamer from Liverpool to New loUv 

2 of the misconduct when he dis- forward a letter to the 

aintiff ^lereer v Whall, 5 Q. B. ing European news ; and that vvlulst so empioS'erl 
O B 267 : 9 Jui\ 576. ■ the plaintiff wrongfully neglected to torvard 

f ' * letter containing such news by vseveral 

L of Special Agreements.]— Where, steamers, wherefore the defeiidaut discbargec 
:ion, ?t was stated that by agree- him. And a second plea 

•eoiting that the defendant had to have been upon the terms and condition, that 

olaintiff to enter into his employ- the plaintiff might draw and negotiate bills of 
vitnessed that the parties mutually exchange upon the defendant for 

innini-i-ff n cyreofl to (hlC. but liOt toi* ailV Slllll IJOt due 01 DCtOlC lb 
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breach, that, altlioa^h the plaintift 
establishment at Peebles, in Scotlaiid, 
direGtioix, for equestrian perforinai 


that plea, CTen although he would, on the deciara- 
tiou alone, be liable to a nonsuit, and the defen- 
dant was held to be precludetl from taking 
a<lvai!tagc, on the plea of justification, of a special 
contract wiiich he had himself succeeded in 
excluding, ns not being in writing. Jarett v. 

F. k it 

Onus of proving Misconduct.] — In an 

action by a servant for dismissing him during 
the period for which he was hired, the declara- 
tion. stated that the defendant refused to permit 
the plaintiff to continue in his service during the 
term, and wrongfully dismissetl him thci'efiom. 
Plea, that before the 'discharge and dismissal tlic 
plaintiff conducicd liimself in an improper and 
a disobedient manner, aTid disobejmd the defen- 
<huit’s lawful orders : without tin's, that he 
wrongfully dismissed and discharged the plain- 
tiff’ without reasonable cause : — Held, that 
although the plea might be bad on special de- 
mun’er, as putting in issue an immaterial allega- 
tion in the declaration, yet, as issue had been 
taken on the nlea. the plaintiff’s misconduct as 


, .under his. 
and enter- 
tainments, and although, under and in pursuance 
of the agreement, and during the subsistence of 
it, and before the expiration of the term of 
three months, the plaintiff gave notice to the 
defendant that he (the plaintiff) required the 
•defendant and his wife to join the plaintiff’s 


able time had elapsed after the giving of the 
notice, and before the commencement of the 
suit, for the defendant and his wife to join^ the 
establishment at Peebles, for the pui'pose afore- 
said, yet that- the defendant and bis wife would 
not, when required, or at , any time afterwards, 
join the establishment of the plaintiff at Peebles, 
the performances and 
[lueetl there, but refused 
“Held, that the promise 
})lace under the direetion of tlie 
h;)rmances described, in such 
the plaintiff slioidd requi,re, 
and to attend all calls and rehearsals, involved 
an engagement so to join an establishment of 
the plaintiff: for equesti-ian performances as^ to 
be ready to accomplish the objects of the requisi- 
tion, and a refusal to assist in such performances 
was sufficiently alleged to shew a breach of the 
defendant’s contract. J^atty v. 2lelUlo, 10 C. B. 

jilso, 


or ap})ear or assist in 
entertainments to bo pr 
and neglected so to do 
to appear in any 
plaintiff*, in the perfe 
parts and manner as t 


pive ■ 

mU 

"udur. 


^ ^ that it sufficiently appeared that 

the performances at which the defendant and 
his wife were required to assist were perform- 


required to assist were perform- 
ances of the description contracted for ; that 
the absence of an averment that a reasonable 
time had elapsed after the notice, and before 
tlie expiration of the three months, was obviated 
by the statement of the declaration that the 
wi'it issued on the 23rd August, 1848, aiul by the 
averment that such time had ehqised before the 
suit ; and that the breach, substantially shewing 
an entire refusal of the defeiulaut to perfonii 
his contrac t, disclosed a good cause of act loii, 2 h. 


Servant absenting Himself — Trade 

Union — Hon-unionists — Preconcerted Notice 
— Damages.] — A miner entered into a contract 
of service with the owners of a coal mine deter- 
minable by fourteen days’ notice on cither side, 
subject to regulations under wliich he was liable ■ 
to be dismissed or suspended for disobedience to 
the manager’s orders, A notice was sent to the 
owners by the trade union of which the miner 
was a member that at the ex})iration of fourteen 
<lays all non-unionists must descend and ascentl 
the mine by themselves. After this notice had 
expired the" miner refused to go into the cage 
with a non-unionist. The miner was willing to 
go down in the next cage that came up a few 
seconds later, but the manager would not allow 
him to do so. The same thing hap])ened oii^the 
two following mornings : — Held, that the miner 
had, but the ownei'S had not, committed a breach 
of contract, and that, having regai'tl to the pre- 
concerted notice and the absence of all right on 


ii. J'urhdlethm, 

Arbitration— By Consent — Bar to Summ 
Proceedings between Master and Servant, 
B. became conductor 
umler 


of a tramway company 
.... ... an agreement by which he was to pay 
them V)l.. to be retained, together with his wages 
for the cui'rent week, as security for the discharge 
of his duties and the observance of the rules of 
the company, the company to have power, iji 
case of any breach by the conductor of the rules, 
to retain the 5?. and Ids wages for the carrent 
week as liquidated damages for such bi'each ; 
and it was nrovided that ‘‘the manager of the 


Bll 



lat the deposit and wages { eta, aisu, u 
s conclusive eyidence of j ought o 

lo'istrate from malang j rendtied, diii tn 

Loidim Tramway Ok yAf 

1. D. 217 ; 37 tor the wionga 

Summary 
servant in 1 
of a year, 

al, foi‘ balance of I char| 

■ ! imnr 

diich ! for dii 

' and a verd 

the o'round that | tbe qiiai 

tlfnlly j before just 
_ .)f dcfcndafits, I quarter’s v 

his duties, and by decided w 
diich he- had I courts, viz, 

order = and that tin 
1 the action conclusive b' 

„ ^-.nrsuant to IThlop, 2 El. 
the statement dur. (if.s.) oi 
the , 

^erted moiiey p^q,ters to^ 

able before a justice ot the pes 
of a sum of money alleged to 
wages from 0., claiming alsc 

1 ! damages for the detention oJ 

that the ' justice hearti 

■::rvant Act, 1867 (30 A 31 \ 
dismissed the same upon the ; 

ards issued plaints in the C' 
C to recover the -wages alone 

for G. on the ground th 

b .Pleld, that the 

yroteble | was .light, and that, the jn 

” i having jurisdiction uiidei the 

1867, ss. d and 9, am 
’Si that jurisdiction, the matte 
' MiUeit Y, Colrman^ 4.4 L, J., 


manager s certiticate Tnat r 
lead been forfeited was co: 
the fact, precluding the nia; 
aiiv further inquiry. Aa.w 

JJailcfj, 47 L. 3., Si- G. b ; 3 Q, j 
L. T. 499 : 2G W. lb 494. 

Reference by Order.] — The plamtifi 

brousht an .action against the deteudants 
(in mams for wrongful dismisss 
accmiiit for money jiaid to the 
ami for an account of profits on mi 

the plaintiff claimed commission, ihe deten 
daiits justified the dismissal, on tl 
the plaintih had nm 
disobeying the rea: 


^ Proceedings after Action.] xi 
hu'^liaridrv being hired for a (quarter 
oiiteved ‘the sevvice. and was dis- 
ced' before the end of tiie qnartev ; she 
lediatelv sued her master in a comity C(.iur,. 
ischaiUng lier without reasonable cause r 

lict was t'd veil for her mastei . Alter 

■ter had elapsed shb took out a siimmons 
ices a^urinst the master to recover the 
vas'es T— Held, that the question to be 
illy the same in the two 
:he discharge was wrongful, 
)n in the county court was 
the parties. Eimtledge v. 
49: 29 L. J., M. G. 90 ; 6 
T. 53 : 8 W. 11. 363. 


:conducted hiinself by w 
.onable orders Ox 
and by habitually neglecting L-.- — - 
converting to his own use inonc> v 
received to the use of the deteiidanth. i>;^ 
of a jude-e at chambers, the issues n 
wcie; referred to an official referee pur 

s 57 of the Judicature Act, 18 <3, 1 

of (ietence ijciiig amondod hy omittrng the | 
alleu-ations that the plamtiE convi 
to his own use:— Held, that ; 

loaniod judge at chambers was right. bacLei 
T. Hayozlnc^ 44 L. T. 308. 

Award a Bar to Eutnre Action.} 

declaration stated, that, in consideration 
plaint i-S would enter into the employ of thei ^ 
defendant, in a certain capacity tor a y eai. aV . 
the rate of tiTe guineas per week throughout the . 
year, the dofendaut undertook to emploj' him fo ^ 

I year, and alleged as a breach that, he dismisstul | 
the plaintitE from his employ before the end of ]u.iic< . ^ 
the year without any .reasonable or . 
cause. The action, which was commenced beloic ^ 
the expiration of the year, was retened to ■ ii ; Act, 
arbitrator, who awarded to the plaintiff a sura t. 
money equivalent in amount to the wages which 
lie would have been entitled to receiyo from the , -04. 
defendant on the day the action was commence^ I ^ 

Vri r-lm'm wjis mfule before the aibitiatoi fom 


Disputes under 88 & 39 Viot. _c, fO-men 
Matter not raised by Counter-claim, j p' P 

E.mploYers and Workmen Act (38 A .3.) \ icL 
I ()()•) 8, in anv proceeding hetorc a- count \ 

; court hi relation to any dispute between 

I plover and a workman arising out ot or mcideritai 

j to their relation as such, the couit- , * * -.f 

! adjust and set off, the one against die otben ali 

suk claims ou the part either of ^he employ e 
or of the workman, arising out ot oi mculcnt.u 
to the relation between them, as the conit may 
find to be subsisting, whether such claims me 
liquidated or unliquidated and are 
damages, or otherwise. By s. 4, a ‘ ^ 

: the act between an employer and a woikman 
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MASTEli 


k.m SERVANT- 


luh'fr 


INJURIES TO SERYANTS IN COURSE 
OF EMFLOOIENT. 


U GtENERAL Prixciples. 


U^]RYANT. Seasonable Precautions — Necessity of.] — A 

m lies at common is bound to rake all reasonable precau- 

O’ to 2 ’ive a menial Gions to secure the safety of his workmen, 
j'crp H(( iiHlay V v. ^tcioavt^ ^ H. U. Jtt i . 1 ^ 

vU'e. 231. * Patermi-v. Wallace, 1 Macq. H. L, 74S. 

mic of Ihe servant <’^nswei' to a claim of damages by tire, 

him a character, surviving relatives of a workman accidentally 
R. E. S24. " ^ in a mine, which w'as not in a safe and 

■ sufficient state,” to say that he was at that 

] If jj, servant Riomenfc of time in the act of leaving the work 

■th of a character to’ a purpose of his own. Ih. 
naste]’ afterwards ^ master who lets a workman down bis mine 
L Induce hini to bourn,! to bring him up safely, even fliough he 
:s undeserved he ebonies up on his own business, and not for that 
e new master of master, Ib, 

i commnrucation From the mere relation of master and. servant 

rileo’cd commuui- contract can be implied on the part of the 

3 (1 .B. 796; 18 master to take due and ordinary care not to 
’ ' expose the servant to extraordinaiw danger arid 

m into a service course of his employment. liilei/ v. 

'id is aftcrw’ards PcttV€fi^lale<f 6 H» & N« Uo ; 30 U. J., Ex. 8^ f, 
•vSem'ble, that the , 



repair and adequate to its work :-Heia, that 

there was no evideuce of negligence on the pait 
of the defendant corapaiiy, and that the 3 udp at 
the trial was right in directing a verdict tor them. 
Mmrahm v. Ardnam/idi Steamhdttp Co., 22 
L. E. Ir. 55. 

Competency of Servants.]— The liability or 
non-liability of a master to his Avorkmen cannot 
depend upon the question whether the author of 
the accident is or is not in any technical sense 
the fellow- workman or collaboratcui ot the 
sufeer. The case of the fellow-workman is an 
example of the rule, not the rule itself ; the rule 
stands on broader grounds, iho mastei is not, 
and cannot be liable to his servant iinle.'^s theie 
is negligence on the part of the master in that 
in which he, the master, has contracted or niuler- 
takeii with the servant to do. A muster does 
not contract or undertake with his servant to 
execute in person the works connected with Ins 
business. What the master is bound to his 
servant to do in the event of his not personally 
superintending the work, is to select proper and 
competent persons to do so, and to furnish them 


plaintiff. Munsjiold v. .Baddeloy, o-i hi. 
696. 

2. Ukbee Employees’ Liability xIct, 
-Who is. 


a, Workman- 

Briver of Tramcar.J— The driver of a tram car 
is not “a person to -whom the Employers and 
Workmen Act, 1875, applies,” and therefore is 
not entitled to the benefit of the Employers 
Liability Act, 1880. Ciwh v. Mrth MotrojHd itan 
Tr.mnicuojs Co,, 56 L. J., Q. B. 309 ; 18 Q. 

683,; 56 *L. T. 448 57 L.T. 476 ; 35 W. E. ; 
51 J. P. 630. 

i. Omnibus Coiid,uotbf.]-^An omnibus cbnditotor 
\iB not -a » workman” or person ‘‘engaged in 





lb. JTotice of Injury. 

In Writing.] — By the Employers’ Liability 
Act, 1880 (43 & 44 Yict. c.42), s. 4, an action for 
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manual labour ” within the meaning of s. 10 
of the Employers and Workmen Act, 1875, and 
therefore is not entitled to the benefit of the 
Employers’ Liability Act, 1880. Monjan v. 
London General Omnihin Co., .53 L. J„ Q. B, 
352 : 13 Q. B. D. 832 : 51 L. T. 213 ; 32 W. R. 
759 ; 48 J. P. 503— G. A. 

Driver of Cart.] — The driver of a cart in the 
employment of a wdiarhiiger who, for the pur- 
poses of his business, is the ovmer of carts and 
horses, is a “ workman ” within the act. Yar- 
mouth V. France, 57 L. J., Q. B. 7 ; 19 Q. B. D. 
647 ; 36 W. IL 281. 

Potman in Pnhiic-House — “Domestic or 
Menial Servant.”] — Where the duties of a pot- 
man in a public-house, although inaTunil, are 
substantially of a menial or domestic nature, ho 
is not a workman within the Employers’ Lia- 
bihtv Act. Pearce v. Lansdoione, 62 Ij. J., 
Q. B‘ 441 ; 69 L. T. 316 ; 57 J. P, 760. 

Although the facts of the case were admitted, 
yet it was the duty of the judge to leave to the 
jury the question whether the plaintiff was a 
workman and not a domestic servant. Ih, 

Practical Mechanic — Originative Work.] — By 
an agreement in writing between H. & Co., 
manufacturers, and J., reciting that J. having a 
knowledge of mechanics, and H. & Co. requiring 
the services of a person having such knowledge 
“to assist the firm as a practical working 
mechanic in developing ideas they (the firm) 
might wish to cany out, and to himself originate 
and carry out ideas and inventions suitable to 
the business of such firm, if such inventions were 
approved by them,” it was mutually agreed that 
J. should be cmjdoyed by the firm “for the 
purpose above specified”: — Held, that J. was 
not “a mechanic or workman” within the 
Employers and Workn:icn Act, 1875. Jackson v. 
mu, 13 Q. B. D. 618 ; 49 J. P, 118 . 

J. agreed with H., a frilling manufacturer, to 
serve for seven years at 5k per week during the 
ordinary hours. He was described in the agree- 
ment as having a knowledge of mechanics, and 
to assist as a practical working mechanic in 
developing ideas. He in fact drew designs, and 
had workmen to assist in carrying them out 
Held, that J. was a workman wuthin the meaning 
of the Employers and Workmen Act, 1875. 
Jackson V. mil, 48 J. P. 7. 

Slater — Contributory l^egligence.] — The 
plaintrirs husband S. was a slater; the defen- 
dant was a builder and had on several occasions 
employed S. to slate houses for him. The 
defendant provided the slates, poles and scaf- 
folding, but S. had his own tools, and was paid 
by the piece. On the occasion of the accident 
the scaffolding erected by the defendant was in 
a manifestly unsafe state, and the defect in it 
w-as known to the defendant or his superin- 
tendent, ami S. knew that it was so known to 
them. S., notwithstanding the defect, ascended 
a ladder to finish the slating, but the sealfolding 
gave way, and B., who w''as on the ladder at the 
time, fell to the ground, Biistaining injuries from 
which he, died .-—Held, that the deceased was a 
workman within the moaning of s. 8 of - the 
Employers’ Liability Act ; and that, although 
tile deceased was aware of the defect in i:he> 
scaffolding, yet, as he knew that. the. defendant' 
or Jiis superintendent was aware of it also, sub-s. 
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3 of s. 2 of the act would enable the plaintiii to 
recover compensation for his death, i^tuart v. 
Feans, 49 L. T. 138 ; 31 W. H. 706. 

Workman employed by “butty” Men — Lia- 
bility of. Owners of Mine.] — The defendants 
were owners of a coal mine worked under the 
“ butty ” system. In mines so worked *• butty ” 
men contract with the owners of the mine to 
bring coal up at so much per ton, and for this 
purpose employ men under them. The deceased 
had been so employed, and had been killed by 
an explosion while working in the mine : — Held, 
that the deceased had been a workman in the 
employ of the owners of the mine within the 
meaning of the Employers’ Liability Act, 1880, 
and that his wife would be entitled ro damages 
if the case came within the terms of siib-s. 8 of 
s. 1 of that act. Brown v. IhttfcrJoj Coal Co,^ 
53 L. T. 964 ; 50 J. P. 230. 

Grocers’ Assistant^ — Heal and Substantial 
Occupation.] — The test of whether an employe 
is engaged in manual labour, within the mean- 
ing of the Employers and Workmen Act, 1875, 
is — whether such labour is bis real and substan- 
tial employment, or whether it is incidentnl ami 
accessory to such employment. The appellant, 
a grocer’s assistant, whose duty it was to soiwe 
customers in a shop, had also other duties 
involving manual labour, such as making up 
parcels for customers, carrying parcels from the- 
shop to the cart at the door, and bringing u]). 
goods from the cellar to the shop : — Held.'that 
such occupations were incidental to his real and 
substantial empJoyment as a salesman, and that 
he was not engaged in manual labour within the 
meaning of the Employers and Workmen Act, 

1 875, Bound v. Lawrence, 61 L. J., M, C. 21 ; 
[1892] 1 Q. B. 226 ; 65 L. T. 844 ; 40 Wh 11. 1 ; 
56 J. P. 118— C. A. 

Employe ordered to iwork for another Firm,] 
— W^here a joiner, employed by a firm of lift 
contractors in the construction of a lift in a 
house in the course of erection, with the sanction 
of his employers borrowed a workman from a 
firm of builders engaged on the premises, it was 
held that the workman was in the service of the 
lift contractors. Wild v. Wayqood, 61 L. J., 
Q. B. 391 ; [1892] 1 Q. B. 783 ;‘66 L. T. 309 ; 
40 W. 11. 501 ; 56 J. P. 389— C. A. 
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,ooBditionprccedcnttobm^ing 

J ’fj- u'^ls 2 "fs l"t ment of tUc hui^t nu.l cm.liecl. At the trial, tire 
L ip’ T P ?PWG 4 ittry fotuPl that the accident oecuvre.l thvoagh 

03 ; 46 J. 1. 4,10 C. A. the iiealigeiice of a suporiutendeiit in the ware- 

aaother D<.eumeirt.]^Qupry, if of 

beinadehyonewntingretemng go^m 

ng. ,,,ithin s. 7 of the Employow Liability Act, IjiMJ 

d Defects Iu.]-Sect 4 of the ^ ' •’ 

nlitv Act. 1880, provides that an Q. B. D. 3.sb , 81 \\ . iv. t/. 

i“liP *10t 1 ^ 

: injriry Amendment.l-Tbo notwe of action umLCr^. ^ 
7 the of the Einplnycvs Liability Act, l&SO (4.-S A 
■ ’ the 44 Viet. c. 42), need not be expressed m strictly 
shall technical language ; it is enough if it ™^tan- 
tiallv convOA's to the mind of the person to iiom 
- ■ • tiie name and address of theLpersoii 

;/A*m:id. and the canse aiid date of the injury, 
A^' letter from the plaintiif’s solicitor gave oiily 
of the injury, and stated that the p.Lain- 

aml hatf for some time past been imdm* 

and the I tvoatmeiit at a ho.spital “ for injury to Ins leg' ' : 

Held that having regard to the provi'^o at tut 
' the defect in the notice did not render 
it invalid; Stone y. Si/de, 61 L. L, Q. B 452 ; 
9 Q. B. I). 7H ; 46 L. T. 421 ; 30 W. E. blO , 4l> 


diy and “ a notice under this section 

'hedeemedinvalidbyj-eason of any detect or _ _ _ 

•curacy therein ” unless the judge who tries it is given 
aotto shall be of opinion that the deteiu ant inaprecl 
ireiudicerl in his defence by such detect oi A ...... 

icriraev, and that it was for the purpose ot the .bUe 
leading! A notice of injury given under s. 4 till was 
:tted to state the date of the injllp^ r 

ere at the trial found that the defendant u as . 

'’prejudiced in his defence by the onnssiou, , end ot s. 

1 that it was not for the purpose ot mis- 
rltnjj :_Heia, that the omission of the date -nms _ 

‘defect or inaccuracy” iu the notice within , J. i. i 

nneaning of s. 7. aiid therefore did not render 

' notice invalid. Corter y. ad h. , o. Acts of what Servants. 

B. 667 ; 12 Q. B. D. 91 ; 32 W. , u person intrusted with Superintendence ”]- 

it is not a fatal objection to an action biou ht recover oomponsation muler the 

a servant under the Employers’ Liability Aet^ Eniploverf Liability Act, 1880, it appeared that 
80, against his employer to omit the addics.. . U •, other workmen, was employed 

a date in the notice required to ^“^“uTaiirto stow bales of wool in the 

0 employer under s. 7. _ Becltetty.Maiulie.ti i ^ The workmen were divided into 

rrporation, 52 J. .P. iUb. i ... t o-nri o-cincrs the foreman of the plai.nti;iPs gang being 

A notice given to an "Y88o''’ontittod B 'b. was himself a labourer, working on deck, 

af the Employers Liability Act, IbbO, miitte _ ^ 

give the address of the person injured oi to f beinAltopped down the hatchway 

.ate the cause of the injury, and the date at tR ^ ^ ,^,,= irUiffi, who was below, 

hich the injury was sustained w^ wre igly mto ^ 

von. The accident occurred on the J.h statement was dropped down without sufficient 

.1C letter giving notice served on the i cdem 

lilts by post by an unregistered lettci o't t Jc | - '—Held, that the plaintiff -was not 

)th Soptember, and to this letter the aeleudm ts " JLovct. ns B. was not a person who 

iplied on the23.rd September. sui icrintendence mtrnstcd to him within s.l, 

idge, before whom the action was tned found s. s, nor was there any 

lat the tlefendants had not been piejudiced _ „ the injury resulted from the plain- 

leir defence by the defects and inaccuracy m the e icicle ^ 

otice, and that such defects and macenracy tiff 3. was a person to 

•ere not for the purpose ot misleading. It was ^ . ^ g plaintiff was bound to conform, 

roved that the notice was posted on the_19tli whose owci^nu 
eptember :-Held, that the county court judge UMatd ^ 

aviiig found that the defendants weie not pie- ; Dhiiiititf and one J. were employed with 

udiccTd in their defence by the said detects ami Lite loading sacks of corn 

uaccmncyintheiiptice and tta .ttiey were not ;,y:Xip^ J.’s dutyVvas to guide 

or the purpose of mislcndmg, the riotice \\m incnns of n gny-roi>e, 

;ood within the meaning of ss. ^ ami < ^ <ii^.ections Avhen to lower and hoist 

imployers’ Liability Act, 1880. Held also, that and to give . ,^1 cruv-roiic, 

ftZg been proved that the letter containing the down vhe 

he notice was posted on the lOtli beptembei, I I ^he plaintiff, who was 

tiulareplyto it having Been received fiw ^!^^Xin- in th^^ hold :-^Hel(L that J. was -en- 

lefendants, there Avas su&cient evidence that the - ^ inaiiual labour ” and Avas not “a person 

mtiee had been Received by the 

yithin the tame specified in s. ± or the c , of the Phn plovers’ Liabiliry Act. 

ilthough the letter contamng the notace was not [ i; 9 , aeflucl 

’ ’ !by s.i Shaffen v. General Sfeum 
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was a bricklayer's labourer employed on the work the workuiaii had not been a workman of nor in 
in cariTing’ mortar to and fro along the outside the service of the employer nor engaged in his 
of the basement of the building for the use of the work. The piamtiff, a "boy employed by the 
brieklayci's. A pait of the machinery or plant, defendants, a railway company, was assisting a 
used in the building work for raising and carman of the defendants, under whose <iirectioiis 
lowering a pail with materials from the ground he was, in unloading from a ran three large iron 
to the upper iloor where the b7-icklayers were at window frames. The frames were standing 
work, was what is called a “gin wheel and fall,*’ upright in the van, secured at each end tu the 
cnnsistij'ig of a pulley, over or throiigh which ran hoops of the van by a string. The carman untied 
a ro[>e to the end of which were attached two tile string at one end of the frames, aiid the 
short pieces of i' 0 [jcof equal length, with an open plaintiff untied the string at the other end. The 
hook at the cud of each, which hooks clipped tlie carman did not expressly order the plaintiit to 
handle of the pall, “ one in and one out,*’ on untie the spring, but the plaintiff stated tliat he 
opi^osite sides. Two men wereemplo_ycd to work did so without orders because he had done so on 
this machinery, one at the top of the building previous occasions, and that the carman saw him 
and the other at the botlom, It being tlie duty of untie the string and made no objection. The 
the man at the bottom to hold the rope so as to carman then removed one of the frames without 
steady the })ail. On the occasion in (luestion the retying the two remaining frames, leaving them 
bottom man was tem])orarily absent, without standing unsecuretl. They directly aftei’wards 
leave and unknown to the foreman of the works ; fell on tlie plaintiff, causing him injuries in 
and. in consetjuence of his absence, a pail of respect of which he sued the defendants for com- 
cement, which was being lowered, swayed from peiisatioii under the Employers’ Liability Act, 
side to side in its descent, and, striking against a 1880 : — Held, that there was on the above facts 
cross timber, became unhooked and fell, knocking evidence of an in jmw to the plaintiff by reason of 
down and injuring the plaint iS, who, in the the negligence of a fellow- workman to whose 
ordinary course of his employment, was passing orders he was bound to conform, and did conform, 
with mortar uiuleiiieath it : — Held, that the jury and which resulted from his having so conformed., 
having found that there was no defect in the Millwavd v. MidUinil o4 L. J,, Q. B. 202 ; 
defendants’ machinery, and that the accident was 14 Q. B. D. 68; 52 L. T. 255; AV. E. 866;' 
caused by the negligence or default of the men 49 »J. P. 453. And see Kvllanl v. Iloohe, supra, 
employed in lowering the pail, who were not In, an action to recover compensation under 
persons “intrusted with any superintendence.” the Employers’ Liability Act, 1880.it appeared 
but ordiriai'j workmen, like the plaintiff himself, that the plaintiff with another workman was 
the case did not fall within either of the two employed by the defendants to work a calico- 
sub-ss. 1 and 2 of s. 1 of tlie act, which w’ere the printing machine. Each machine required two 
Old}" ones applicable to it, and that, consequently, men — the back- tenter, who kept the calico 
the"defendants were not liable to the plaintiff for sti'aight as it passed through, and the printer 


the consequences of the accident, Hohbis v. who, amongst other things, .started it and regu- 
Cuhltt^ 46 L. T. 535. latcd the speed. The pdaintif: ^^"as a hack-tenter. 

The printer having told the plaint if: to do some- 

Voluntarily assisting in Manual Labour.] thing which necessitated his placing his hands 

■An employer may be liable under the Em- between the rollers and the cylinder, before he 
oyers’ Liability Act, 1880 (43 & 44 Viet. c. 42), had time to withdraw them started the machine 
L where personal injury is caused to a work- without warning, and the plaintiffs fingers were 


pdoyers’ Liability Act, 1880 (43 k 44 Viet. c. 42' 
s. L where personal injury is caused to a worl 


man (sub-s. 2), “by reason of the negligence of cut off -Held, that the plaintiff was not entitled, 
any person in the service of the emidoyer who to iccover, the direction by the printer not being 
has any superintendence intrusted to hiin whilst an order or direction within the 3rd sub-section 
in the exercise of such superintendence,” although of s. 1 of the act, and the injury having been 
the superintendent, when, negligent, is voluntarily caused by the printer starting the machine too 
assisting in manual labour. Oshor/w y. soon. Howard y. Bvunett^ 58 L. J., Q. B. 129; 


11 Q. B. D. 619 ; 48 L. T. 642. 

An employer may be liable under s. 1 of the 


60 L. T. 152 ; 53 J. P. 359. 

The plaintiff, in an action iimler the Employers’ 


Employers’ Liability Act, 1880, where personal Liability. Ac.t, 1880, to recover compensation for 
injury is caused to a workman, within s. 2, “by personal injury, was empjloyed by the defendant 
reason of the negligence of any person in the as a machinist, and w^as accustomed to 'work at 
service of the employer who has any superinten- a particular machine in a paiHcular shed. A 
dcnce intrusted to him whilst in the exercise of carpenter, also in the employ of the defomlant, 
such superintendence,” although the superinten- used to receive directions from the defendant as 
dent, when negligent, is voluntarily assisting in to the work to be done, and give orders to the 
manual labour ; the superintendent need not of plaintiff as to what work he should do. The 
necessity have actual superintendence over the plaintiff’ was bound to conform to these orders, 
worlonan injured. Emf v. WaUl% 51 J. P, 519. but the authority of the carpenter went no 

further, and in the performance of the work the 
^‘Person to whose Orders Plaintiff bound to plaintiff received no directions from him, and 
conform/ n— The 1st section of the Employers’ was in no way under his control. On one day, 


the employer to whose orders or directions the While he was so doing the cai'penter came into 
workman at the time of the injury was bound the shed iti which he was wo,i'ldiig, and which was 
to conform, and did conform, where sxich injury nptasafg piace fprtwo people to work in at once, 
resulted from his having so conformed, the work- and began to ,W£>lk, and by admitted negligence 
man, or, in case the injury results in death, bis caused dnjhrj' to, the- plaintiff^ — Held, that ^ the , ' , 
legal personal representatives, shall have the same plaintiff Was not- entitled to .recover, as the injury 
right of compensation against the employer as if 'did not. result -from :his having conformed to the ^ 

TOL. K. ,, ' . " ■ ■ 
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to the engine and l)oiler, and to assist generallj 
in the saw-mili, and was also told " not to 
neffiect the engine.” At the time m question 
plaiutifi was at one end of the saw-frame 
pushing the wood through it and A. ivas at the 
Uereud receiving the wood coming oil tom 
the saw. Hearing steam blowing sudden^ , 
and without notice to the plamtift, let go the 
wood and van to the engine-room, whereiipon 
the wood, becoming unsteady, shook the plam- 
tifE's hand against the saw, which cut and injuioa 
hS fin<rers. In an action in the county court, 
under sub-s. 4 of s. 1 of the Employere Liability 
Act 1880. the plaiiitifE recovered naniagos 
Held, that the plaintifi was not entitled to 
i recover, on the ground that, although the injury 
Ktv ‘‘ fho act or omission ot A. m 


daiits under the Employers Liability Act, loou, 
for dainaa:es sustained through the negligence ot 
their foreman. The plaintit, a yan guard m the 
service of the defendants, was at the time ot the 
accident under the age of fifteen, there was ^ 
rule of the company, known to the plamtitt, that 
no van cruard under the age of fifteen was to 
drive a^'van. The defendant’s 
occasion in question ordered the plaintifi to du\ 
a van load of fish to B. market, and he would te 
paid extra money for so doing. Ihe f"? ““ 
drive the van, and in consequence was 
down from his seat and seriously ^ * 

plaintifi at the trial was nonsuited on the giound 
that he wms ofiered and accepted extra ^^noney 
to drive, and was not obliged to obey in that 
respect the foreman who ofiered the money, ihe 
plaintifi obtained a rule nisi for a new trial : 
Held, on cause shewn, that the plaintifi had been 
riirhtlv nonsuited, for the foreman was not a 
person to whose orders he was bound tocomorm ; 
and that he had been guilty of contributory 
riic.rA-nf.itlTTiP' him to recover. HunHer 


order to stand upon the plank was given by a 
person to whose orders the plaintifi \yas bound 
to conform : — Held, further, that the injiiiy 

resulted from the plaintifi having so conform^ 

Wild V. Wayfjood, 61 L. J., Q- 
1 Q. B. 783 ; 66 L. T. 309 ; 40 W. E. »01 ; o6 
J. P. 389— C' A. 

negligence of.]— The negligence referred 

to in s. 1, sub-s. 3, of the Employers’ Liability Act 
is not confined to negligence in the order itselt ; 
and in order to establish liability under that 
sub-section it is not necessary that confomity 
to the or<ier should be the causa causans of the 
iiiiur.y, though, semble, there must be an nitiniate 
conriection between the negligence, v the injury, 
and the conformity to the order. lo. 

“ Act or Omission done or made in Obedience 
to Eules of Employer.”] —The plainHfi was 
employed bv the' defendant, the owner of a saw- 
mill, contafning saws driven by steam power, 
ami on a certain day he was told by the defen- 
dant’s foreman to, cut .some wood -in, specitied 
lengths with the circular saw. This work was 
generally performed by two men, one feeding 
the saw and the other taking the wo(^ out tom 


Nesligence of a Person “ in Charge of a Tram 
upon a EaUway.”]— H., who was in the employ 
of a railway company as a ‘‘ capstan-man, with- 
out giving the usual warning, propelled a senes 
of trucks 'along a line of rails in a goods station, 
and iniured the plaintifE, who was engaged in 
similar work at the other end of the line aoout 
100 yards ofi. The capstan was sot m m^ion by 
hydraulic power communicated to it by H. tom 
a stationary engine at a distance Held, Unit 
there was evidence to warrant the Jury m faiiU- 
ing that H. was a person ivho had the charge or 
control of “a train upon f railway ' under s.I, 
sub-s. 5, of the Employers Liability Act, Ibbu 
(43 & 44 Viot. c. 42). Cox v. <?. »'• 

Q. B. D. 106 ; 30 W. E. 816 ; 47 J. P. U6. 

For the puipose of the Employers Liabihty 
Act, 1880, s. 1, sub-s. 5, by which an emiiloyer 
is made liable for the negligence “ ot any person 
in his service “ who has the charge or control ot 
any.. . . train upon a railway, the word tiam 
includes either a locomotive engine by itselt oi 
anything drawn along the railway, and does not 
necessarily import a plurality of vehicles ; and 
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d. In respect of what Plant, Works, &c, 

Defect in Condition of Way.] — A defect in the 
•condition of a way within the meaning of the 
Employers’ Liability Act, 18S0, s. 1, siib-s. 1, 
must be some defect or alteration in the perma- 
nent condition of the w'ay itself ; and obstacles 
lying on the way which do not in any degree 
alter the tltness for the purpose for which it is 
generally employed, and cannot be said to be 
incoi-porated with it, do not make it defectiye 
within the meaning of the section. McGiffin v. 
Pdlma}-\^ SM2^1)mldlnq and Iron Co.^ 52 L. J., 
Q. B. 25 ; 10 Q. B. D/1 ; 47 L. T. 340 ; 31 W.B. 
118 ; 47 J. P. 70. 

During the building of a house the workmen 
•obtained access to the upper part by ladders 
placed in a well intended for a staircase. There 
was another well through the house intended for 
a lift, down which rubbish had been thrown 
during the building. Upon the staircase being 
completed, it was closed to the workmen as a 
means of access, and the ladders were transferred 
~,to the lift-well. No precautions had been taken 


MASTEE AND SEBY mT~Injuries to Servants. 


869 

tlie words “ the person ha vdng charge or control 
do not of neces.sity point to a person in charge of 
the whole train. Different duties and different 
parts of the train may be assigned to diSereiit 
persons, each of whom is charged with the con- 
duct of the train, and by his negligence may 
3 nake the employer liable. McCord v. Oaninbell 
A Co., 65 L. B. 202 ; [1896] A. C. 57 ; 73 
L. T. 634 ; 60 J. P. 180— H. L. (E.) 

^‘Eailway,” what is.] — The meaning of the 
term ‘‘railway” as used in the 5th sub-section 
of the 1st section of the Employers’ Liability 
Act, 1<S80, is not confined to railways belonging 
to railway companies such as are subject to the 
pa'ovisious of the Railway Begulatioii Acts ; but 
the sub-section applies to a temporary railway 
laid down by a contractor for the purposes of 
the c(uistrnction of works. TJonqlity y. Ftrhanh, 
•52 L. J., Q. B. 480 ; 10 Q. B. 13. 358 ; 48 L. T, 
530 ; 48 J. P. 55. 

‘‘Locomotiye Engine” — Steam Crane fixed on 
a Trolly.] — A steam crane fixed on a trolly, and 
propelled by steam along a set of rails when it is 
■desired to move it, is not a “ locomotive engine,” 
within the Employers’ Liability Act, 1880 (43 
•44 Viet. c. 42), s. i, sub-s. 5. Muryflioj y. Wilson, 
52 L. J., Q. B. 524 ; 48 L. T. 788 ; 47 J. P. 565 ; 
4S J. P, 24. 

Defect in Works insufficiently Eemedied.]— 
'The plaintifi, a workman among others in the 
•defendants’ employ, was injured by the fall of a 
wall. The foreman of the works had observed 
that the wall was unsafe, and having placed the 
workmen out of danger, ordered a contractor 
•employed in repairing the buildings at the time 
to bring his whole staff of workmen and shore 
up the wall. This was done, and the foreman, 
having been assured by the contractor that the 
wall was safe, sent the workmen back to their 
-work. Shortly afterwards the wall fell. The 
■foreman trusted to the assurance of the builder 
that the wall was safe, and did not jiersonaily 
inspect its condition after it had been shored up : 
— Held, that there was no evidence of negligence 
•on the part of the defendants or of their foreman. 
3Ioore v. Ghnson, 58 L. J., Q. B. 169. 


to prevent workmen from throwing rul^bisli down 
the lift- well after the ladders had been so trans- 
ferred. The plaintiff was ascending one of the 
ladders when a boy thiew a plank dowui from 
the third floor which struck the plaintiff and 
broke his collar-bone : — Held, that this was not 
a “defect in the condition of the way ” within 
the meaning of sub-s. 1 of s. 1 of the" act ; and 
that the fact of no notice or warning being 
given to stop the practice of throwing materials 
down the lift-hole did not have the effect of 
bringing the case within that sub-section. 
Pegram v. Duron, 55 L. J., Q. B. 447 : 51 J. P. 
19k 

By Negligent User.] — By s. 1, sub-s, 1, 

of the Employers’ Liability Act, 1880, a right of 
compensation is given to a workman for personal 
injury caused to him by reason of any defect in 
the condition of the ways connected with or used 
in the business of the employer. The plaintiff 
was employed as a steam- hammerman in the 
service of the defendants, a firm of engineers, 
upon whose premises was a large covered -work- 
shop about 150 feet long and 50 feet wide, over 
the floor of which were scattered certain 
machinery and other appliances used in their 
business. Near the centre of the workshop was 
a well with a cover which had not been used for 
about seven years. The plaintiff, who worked 
at one end of the workshop, whilst wmlking 
across it to make some inquiry of a worlanan at 
the other end with regard to the steam-power, 
fell into the well, which had been uncovered by 
the defendant’s foreman for the purpose of 
emptying water from an iron cylinder into it. 
There was no defined way where the plaintiff 
crossed, but he went the most direct line across 
the workshop. The defendants’ workmen also 
used to pass up and down the workshop. No 
warning was given by the foreman that the well 
had been uncovered. In an action, under the 
Employers’ Liability Act, 1880, to recover 
damages for the injury sustained : — Held, that 
the place where the accident happened was a 
“way” within s. 1 of the act : that the accident 
was not caused by “ any defect in the condition 
of the way” within sub-s. 1 of s. 1, but was 
caused ^ by the negligence of the (lefendants’ 
foreman in the user of the way within sub-s. 2 
of s. 1. Willetts V. WaU, 61 t. J., Q. B. 540 ; 
[1892] 2 Q. B. 92 ; 66 L. T. 818 ; 40 W. R. 497 ; 
56 J, P. 772— C. A. 

Defect in Condition of Works — Permanent 
Premises.] — The term “ works ” in s. 1, sixb-s. 1, of 
the Employers’ Liability Act, 1880, is not confined 
to factories, workshops, or permanent premises 
of an employer. A plot of ground, in the course 
of being cleared of old buildings in order to form 
a site for new building operations, is the “ works ” 
of the employer of labour who has contracted to 
clear it, and whose business it is to perform such 
contracts. Brannujan v. Bolntmnu 61 L. J., 
Q. B. 202 ; [1892] i Q. B. 344 ; OO' L. T. 647 ; 
56J. P.:m 

Wall in course of Construction.]— In 

the Employers’ Liability Act, 1880 (43 & 44 
Yict.. c.. 42), B, 1 — defining the liability of 
employers, for; personal injury caused to their 
workmen (1) 9 by reason of any defect in the 
condition 'of, ,■ the, ways, works, machinery, or 
eonneot$d\,withAr;figcd‘in' the business of 
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the etniiloj-ed’'— the expression -worics 
be taken to mean works already completed,- and 
not works in course of construction, winch aie 
on completion to be connectecl with 
the hiisiuess of the employer, 

IT Q. B. D. 1ST : B4 W. B. 593 ; olJ. P. 2-6. 

Defect in Condition of Machinery.] Detect in 
the condition of machinery for the purposes of 
s. l.sub-s. 1, of the Employers' Liability Act, 
1881). includes the absence opPr^'cr mains^to 
secure safetj' in the^ opev 
machinery is used. Stanto' 

Q. B. 40,“) ; 5 K. 244. 

A defect in 


to a workman employed to woric wicu m uueM 
not shew that there is a defect in the condition 
of the machine within the meaning of the 
Emplovers’ Liability Act, 1880 s. 1 sub-s. 1, 
inasmii'ch as by s. 2, sub-s. 1, of the. act, the ouh 
defects in respect of which the employer is liable 
are defects implying negligence of the employer 
or some one in his service intrusted by him with 
the duty of seeing that tlie machine is ui 

condition. WMv. ^ 

.580 ; 21 Q. B. 1). 871 : 86 W. B.Sib ; 08 J. 1- . 8b 

Q A , 

The plaintiff in an action under the Emplojnrs’ 
Liability Act, 1880, was employed by the defen- 
dants to work at a carding machine. 1 art of the 
machine consisted of a wheel oi- pulley upon 
which, while in motion, the plaintiff had to place 
a band. The disc of the wheel had holes in it, 
and, while tlie plaintiff was putting on the band, 
his thumb slipped through oue ot these holes, the 
result being that it was caught between the 
Avheel and the bed- plate of the machine and cut 


ration for wdiicii tne 
Stanton v. Smittm, 62 L. J., 

Threondition of the machinery or 
idaiit of the employer wdthin s. 1 
the Employers' T 
unsuitability c 
for w'hich it is 

wdicre the machinery has - 

V. SanineUon, L. J., Q. B- 4f> , 

0. B. B, 30 ; 49 L. T. 474. 

Tlie Emiiloyers’ Liability Act, 1880 (43 & 44 
Yict. c. 42), which gives a workman a right ot 
action against his employer for - 

bv reasoS of any defect in the condition of Lie 
machinery used in the business of the employ ei, | 
applies to a case where the machine, though not 
defective in its construction 
circumstances in which it was used, calculated 
to cause injurv to those using it. Xhc deceased, 
a workman in the employment of the detendante, 
was killed by a piece of coke faUmg from a 1 tt 
used at a blast furnace belonging to^ them, i he 
lift consisteil of two platforms w'hich ascended 
and descended alternately, and at the time when 
the deceased was injured he w’as removing empty 
barrows from the platfomi which w^as at rest at | 
the bottom of the lift. There was evidence that 
the accident arose either from the sides ot the 
lift not being fenced so as to prevent coke fiom 
fallim^ over, or from the louver platrorm not 
being'^roofed so as to protect those working on it 
from falling coke : — Held, that under the circum- 
stances there was a ‘‘defect in the condition 
of the lift for which the defendants w^ere liable. 

"^^he plaintiff, a lad of nineteen, was employed 
in the defendants’ paper mill at a machine tor 
cutting jute. The material passed under a roller 


I, sub-s. i, of 
a-s’ Liability Act, 1880, includes 
of the machinery for the pwliose 
used, and is not confined to cases 
* become defective. 


Esher, M.B., dissenting), that there was no evi- 
dence of any defect in the machine implying 
nesjlisence in the defendants or anyone in then 
service, and therefore that the defendants were 

not liable. Iln j.-, i a 

The plaintiff was employed by the detendants 
to assist in the working of a circular saw. ihe 
saw bench "was provided with a side guard, whicu 
was removable for the purpose of taking away 
i the sawdust from under the bench. While the 
saw was in motion, the plaintiff, in assisting to- 
lift a plank, slipped and, the guard being absent, 
fell under the bench and was injured by the saw,. 
It was proved that the workman in charge of the 
saw, whose dutv it was to see that the guard ■^^as 
in its place, had on the previous day removed it 
because it was in his way, and that it had not 
been replaced Held, that the absence ot the 
side guard constituted a defect in the condition 
of the machinery within the meaning of s. I, 


sub-s. 1, of the Employers L’a^ility Act, 1880. 
Wm-tts V. mitt (61 L. J., Q. B. o40 ; [18.12] 

2 0 B. 92) distinsruished. TaU v. Latham^ hb - 
L. J., Q. B. 349 ; [1897] 1 Q. B. .502 ; 76 L. 1. 
336 ; 45 W. E. 400—0. A. ^ 

And see lloVuu v. Cuhitt (46 L. 1. ante, 
col. 865. 

Condition of — The Employers’ 

Liability Act, 1880, which gives a workman a 
I right, c^l, action against his employer foy personal^ 
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injury by reason of any defect in the condition beiii^ given to him to work it 
of* the plant used in the business of the em[)loyer, would endanger his safety, whe) 
a]vplies to a case wdiere the plant is unfit for the as well as the dange'rous mode 
purpose for which it is used, though no part of known to him, the danger of 
It is shewn to be unsound. Plaintiff, a workuian being apparent, the employer 
in defendants^^ empioyment, was injured by reason under the Employers’ Liabilit; 
of the breaking of a laddm-, which was being damages for the death of the 
used to support a scaffold. The ladder was in- by working the machine in a 
suificient for the purpose for which it was being JVoorum v. DMht BhtHlery i 
used, and the scafi’old and ladder had been placed ;-199. 
and were being used under the directions of one 

of the defeiulants '.—Held, that, under the above Knowledge of Befect.J — An 
circiiinstauces, there was evidence that the plain- sued under the Employers’ Lij 
tiif had been injured by reason of a defect in the for personal injury to a workmn 
ooudition of the plant, owing to the negligence of the matters mentioned in s. 1 
of his employer, ^vithin the meaning of the Em- not avail himself of the defenc 
plovers* Liability^ Act, 1880. CHjrps v. Judge, was caused by the negligence of 
58 L. J., Q. B. 517 ; 13 Q. B. D. 583; 51 L. T. or that the workman had co 
182 : 33 B . .U. 35 ; 49 J. P. 100 — C. A. upon himself tlio risks iiicidcr 

A wiiarfiiiger wdio for the purposes of his ment ; but he may avail liimse 
business was the owner of carts and horses, of contributory negligence on 
owned one horse of a vicious nature, that was workman, and" also,' inuler s, 2 
inriit to bo driven by a careful driver. The failure to give notice of the deh 
plaintiff wms in the wharfinger’s employ, and had which caused the injury. IT 
to drive the carts and to load and unload the employed as fireman at the defe 
goods carried in them. In an action for injury In the engine-room, at some d 
by reason of the viciousness of the horse :~-PIeld, floor, was a valve to turn on ste 
that the horse was plant ” used in the business engine. This valve was only r 
of the wharfiiiger, and that the vice in the horse of "a ladder placed against a lo' 
was a “defect” in the condition of such plant reason of a bend in tire last-me 
within the meaning of s. 1 of the act. Yanittmth ladder (though in itself perfec 
V. Fmnce, 57 L. J., Q. B. 7; 19 Q. B. D. 647 ; hooks or stays, was unsafe for 
BG W. Po. 281. which it was used. The defenc 

Where a boy was engaged in moving certain seen the ladder so used. Ti 
iron stanchions on a trolly, and the stanchions found dead in the engine-roc 
were not packed or protected from falling off, apparently killed by the ladde 
and, by reason of their not being so packed or ho was upon it. In an action 
protected, one of them fell and injured cue of the i representative under the Emi' 
boy’s fingers so that it had to be amputated Act, the county court judge 1 
Plelrl, that the neglect to pack or to protect from was a defect in the condition of 
falling off did not constitute such a defect in the meaning of s. 1, sub-s. l,of 1 
.plant as would render his employer liable within although the deceased knew c 
the meaning of the Employers’ Liability Act, was excused from informing the 
s. 1, sub-s. 1. Coeaoean v. Jd ist Surrey Iron- because he was aware that the 1 
■works CiK, 58 L. J., Q. B. 145. | — Held, that this finding was ^ 

See also WeMtn v. BdJlard, infra, col. 874. ! evidence, and that contributor 

I the part of the deceased was 

“Yolenti non fit injuria”— Knowledge i proved by the mere fact thai 

of Employer.] — ^AVhere a workman was employed i the work" was of itself daiigc 
on a staging in the middle of the river Thames, | .Ballard, 55 L. J., Q. B. 395 ; 1 
which was protected on ojie side ordy, and it was 54 L. T. 532 ; 34 W. 11. 455 ; 50 
part of his duty to work orr the unprotected side, See also St u, art v. Eraujf, supi 
and in the coarse of his employment he fell over Where a waggon was in a d 
at night and was drowned, the jury found that which a workman was aware, i 
the structure was <lefective, and that the deceased such a way as to cause injury 
lost his life in c<)nsequence of the defect ; but he knew how to use and migfii 
they also found that he knew of the defect, and as not to. cause injury to hii 
was willing to incur the risk Held, that his recover under the Employers 
widow could not recover damages from his em- 1880, s. 1. Martin v, Cortnalds 
rfioyer. Oliuroh v. Anplelni, 58 L. J., Q. B, 144 : 33 W, E. 216. 


e. Contributory He^lig:ence. ‘‘ Yolenti non fit injuria.”] — The plaintiff was 

As a Befence.]— A defence of contributory emplo3md in a cooling room in the defendant’s 
negligence may be relied on in an action uruier brewery. In the room were a boiling vat and a 
tlie Employers’ Liability Act. McFroy v. Water- cooling vat, and between them, ran a passage 
ford Steamship 6b., 18 ,L. 11., Ir. 159, * which was in part only three feet wide. The 

cooling vat had a;, rim raised sixteen inches above 
Bisoheyxug Employer’s Eules,]— See Bunker the level of tlxe passage, but it was not fenced or 
V, Midland Mailivag Go., ante, col 8G7, ■ railed in. The plaintiff went along- this passage 

to pull aboard frbm under the boiling viit. This 
Working in Dangerous Mode,]-— If machinery ' board htuckfasfWd,. then ,came,away sitddeply; 
„ ctin be worked by a servant in a reasonable man- so that he fell back' into the' cooling vat and ^vas 
ner without clanger to 'himself, no /instruction .the /-Employers* 
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-Held (Lord Esher, M.R. 


Liability Act, 1880 : — Held (Lord Esher, M.h., i 
dissenting), that the defence arising from the s 
maxim volenti non fit injuiia had not teen * 
affected by the Employers' Liability Act, 18bO, 
and apidied to the present case, and that thei e . 
was therefore no evidence of negligence arising 
from a breach of duty on the part of the . 
defendant towards the plaintiff, and that tnc 
plaintiff* was not entitled to recover, 
fMiartermahie, 56 L. J., Q. B. 310; 18 Q. B. D. 
685 ; 57 L.T. 537 : 35 W. E. 555 ; 51 J. P. olO 

G. A, . . ■ , ■ 

In an action to recover compensation under 
the Employers’ Liability Act, 1880, it appeared 
that the plainiiff was in the employment of the 
defendant, who was a wharfinger, and tor the 
purposes of his business the owner of carts and 
horses. It was the duty of the plaintiff to drive 
the carts and to load and unload the goods which 
were carrie<l in them. Among the horses was 
one of a vicious nature and unfit to be driven 
even by a careful driver. The plaintiff objected 
to drive this horse, and told the foreman of the 
stable that it wars unfit to he driven, to which the 
foreman replied that the plaintiff must go_ on 
driving it, and that if any accident happened hw 
employer would be responsible. The plaintiff 
continued to drive the horse, and w^hile sitting 
on his proper x>lace in the cart was kicked by 
the animal and his leg was broken : Held 
(Lopes, L.J., dissenting), that upon the facts a 
mry might find the defendant to be liable, for 
there was evidence of negligence on the part of 
his foreman, and the circumstances did not con- 
clusively show that the risk was voluntarily 
incurred bv the plaintiff. Tlioma>i v. Quarter- 
mahic (18‘Q. B. I), 685) distinguished. Peri 
Lopes, L.J., that there was no evidence for the 
jury of the defendant’s liability, inasmuch as 
the facts showed that the plaintiff, with full 
knowledge of the risk to which he was exposed, 
had elected to continue in the defendant’s 
employment. Yarmouth v. France^ 57 L. J., 
Q. B. 7 ; 19 Q. B. D. 647 ; 36 W. E. 281. 

The appellant, a Avorkmau in the employment 
of the respondents, was wTjrking in a railw^^y 
cutting with hammer and drills, Avhen a stone, 
fastened bv’" a chain to another chain hanging 
from a crane which was being “jibbed” over 
his head, slipped from its fastenings, struck and 
seriously injured him. In the county court the 
lurv found 'that the machinery used for lifting 

-J. tel,. 45+ -e.-,,, . 


: Breach of Statutory Duty.]— The plain- 

tiff’s husband had been employed in the defen- 
dant’s coal mine. One of the rules established 
in the mine under s. 52 of the Coal Mines Eegu- 
lation Act, IS 72. required a banksman to be 
constantly present while the men w^ere going up 
or down the shaft; but it was the regular practice 
of the mine, as the plaintiff's husband v'eU kntnv, 
not to have a banksman in attendance during 
the night. The plaintiff’s husband aa^s killed in 
coming out of the mine at night by an accident 
arising through the absence of a banksman. In 
an action under the Employers’ Liability Act, 
1880;— Held, that the defence arising from the 
maxim volenti non fit injuria Avas not applicable 
in cases AAdiere the injury arose from the breach 
i of a statutory duty on the part of the employer,. 

I and that the plaintiff Avas entitled to recover. 

(supra) discussed. 


Thomaii QuartermaJ tie (supra) discussed.. 
Badildey v. Grancllle (AV/W), 56 Ij. J., Q. B. 
501 ; 19 Q, B. D. 423 ; 57 L. T. 268 ; 36 W. E. 63 ; 
51 J. P. 822. See also Church v. Ajpjildry, 
supra, col. 873. 

g. Contracting Out. 

Contract not to claim Compensation— Widow 
bound by.] — It is competent to a Avorkmaii to 
contract Avith his employer not to claim compen- 
sation for personal injuries under the Employers’ 

, Liahilitv Act, 1880. By s. 1 of the Employers 
I Liability Act, 1880, Avhere pei'sonal^ injury is 


warning Avheri the stones were oemg ’’jiuDeu i 
AA-as a defect in the “ways, works, machinery, 
and plant” Avithin the Employers’ Liability Act; 
that the employers were guilty of ^ negligence, 
and that the appeEant Avas not guilty of coii- 
tributorv negligence; and they awarded 1007. 
damages, for\vhich the judge entered judgment 
for the plaintiff. The notice of appeal to the 
diAUsional court, and subsequently to the court 
of appeal, Avas based solely on the ground that 
the plaintiff had voluntarily undertaken the 
risk. The court of appeal decided in favour of 
the defendants both on this ground and also on 
the ground that there AA^as no evidence of negli- 
gence Held, that the appeal must be allowed 
on the grountl that the appellant had not volun- 
tarily undertaken the risk, and that it wras not 
competent to the house to enter into the eruption 
of neghgence, as the point was not taken in the 
county court Held, also, that th^e was negdi- 


death, his legal personal representatives, and any 
person entitled in case of death, “ shall haA’’C the 


same right of comj')ensation and reme<hes against 
the employer as if the workman, had not lx?en a 
Avorkman of, nor in the service of, the employer, 
nor engaged in his Avork.”, A AA'orkman having 
contracted Avith his employer for himself and his 
representatives, and any person entitled in case 
of death, not to claim any compensation imdm’ 
the act for personal injury, wdictliei* resulting In 
death or not Held, that s. 1 only affected the 
contract of service so far as to negative the 
implication of an agreement by the workman to 
bear the -risks of the employment, and thei-efore 
did not render the AA^orkman’s express contract 
not to claim compaisation invalid. Grijithf^ v. 
Dudley CFarl), 51 L. J., Q. B. 543 ; 9 Q. B. B. 
357 ; 47 L., T. 10 ; 30 W. B. 797 ; 46 J. P. 711. 


gence'inLthat the machinery , was not' .reasonably! 
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fit for its purpose, and no s})ecial Avarning was 
supplied to the men imperilled by the 0 ]Aeration. 

V. Baker, 60 L. J., Q. B. 683 ; 

325 ; 65 L. T. 467 ; 40 W. E. 392 ; 55 J. P. 660— 
H I ( El ) 

A person AA'ho relies on the maxim A^olenli 
non fit injiu’ia must shcAA' a consent to the 
particular thing done, though such consent may 
be inferred from the course of conduct as well as 
expressed in terms ; but mere knoAvlcdgo of a 
risk does not necessaiily involve consent. ^ A 
negligent system or a negligent mode of using 
pertectly sound machinery may make- the em- 
ployer liable, quite apart from the Employers' 
Liability Act. Ih. _ ^ _ , . .. 

The maxim volenti non fit in3uria explainer 
and illustrated. Ih. ^ 

The contract betAveen employer and employcfi 
involA'^es on the part of the former the duty <)f 
taking reasonable care to })rovide proper appli- 
ances'^and to maintain them in a proper condition, 
and so to cany on his operations as not to subject 
those employed by him to unnecessary risk. 11k 
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Held, also, that the contract was not against 
public policy, and that the workman’s widow 
suing for damages under Lord CampbeU’s Act, 
iv as bound by it. i ^ 

. ' h. Proceedings. 

Beviewiag Verdict of Jury.]— Upon an appeal 
from the judgment of a county court awarding 
compensation under the act, the high court is 
not entitled to consider wdiether the findings are 
such as the high court would have arrived at, 
but can only consider wdiether or not there was 
reasonable evidence to support them. Wchlin v. 
Bullard, supra, col. 874. 

Damages — Earnings”— Tuition.] — In s. 3 of 
the Employers’ Liability Act, 1880, the word 
“earnings” means money or things capable of 
being turned into Jiioney by accurate estimation, 
such as rent, food, and clothes ; but it does not 
include a thing so vague as tuition which an 
apprentice receives from his master. Nod v. 
Bedruth Bomulnj Co.,, 65 L. J., Q. B. 330 ; 
[1896] 1 Q. B. 453; 74 L. T. 196 ; 44 W. B. 
407, 

Limit of — Overtime Wages.]— The plaiii- 

tiii, in an action brought under the Employers’ 
Liability Act, 1880, proved as damages loss of 
wages in respect both of his employment with 
the defendants, and also in respect of certain over- 
time labour under another employer. The jury 
awarded damages under both heads, but the 
county court judge held that the plaintiff wus 
only entitled to receive damages in respect of his 
estimated earnings under the- defendants. . The 
amount of damages awarded was less than the 
amount he might have been awarded in respect 
of his estimated earnings for three years in the 
defendants’ service Held, that s. 3 of the 
Employers’ Liability Act, 1880, does not give 
a measure of damages, but only a limit ■within 
■which the jury may award damages, and that 
the plaintiff wus entitled to recover in respect of 
both employments. BorVwlt or Bortudi v. Read, 
53 L. T. 909 ; 34 W. B. 102 ; 50 J. P. 327. 

3. Acts of Fellow-See slants. 

Immunity.] — A master is not in general liable 
to his servant for damage resulting from the 
negligence of a fellow-servant, in the course of 
their common employment, Wigmore v. Jay. 5 
Ex, 354 ; 19 L. J., Ex. 300 ; 14 Jiir. 837. S.' 
Hiitehlnsoft v. York. Neweadle, and Berwhli 
By. Co.,, 6 Raihv. Cas. 580 ; 5 Ex. 343 ; 19 L. J., 
Ex. 296. 

A servant has no right of action against his 
master for injuiy done to him in the cour.se of 
his employ by the acts of his fellow-servants ; 
and if killed, no action can be maintained by his 
representative. Vone v. Lancashire and Yorh- 
shire 2 H. & H. 728 ; 27 L. J., Ex. 249 ; 4 
Jur. (2sLS.) 364 ; 6 W. R. 295. 

Oompetency of Servant.] — A master is not 
responsible to one servant for an injury occasioned 
to him by the negligence of a fellow'-servant 
whilst they are acting in one common service ; 
but this rule does not hold where the person 
doing the injury is not a jierson of ordinary skill 
and care, Wk/yett v. Box.^ 11 Ex. 832 ; 25 L. J., 
Ex. 188 : 2 Jur' (n.s.) 955 ; 4'W. E. 254.- 
■ Certain persons, having contracted ■with the 
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Crystal Palace Company to build a towei* there 
einpl 03 '^ed a sub-contractor to do tlio earthwoilc. 
who employed workmen under him. While one 
of these was at his work at the foot of the tower, 
a workman, emplo^-ed by the contractors to work 
at the top of it, negligently let fall a heavy sub- 
stance upon him, whereby he was killed Held, 
that ill the absence of proof that the workman 
who caused the death was not a person of 
ordinaiy skill and care, no action could be main- 
tained against the continctors by the pei’sonal 
representatives of the person killed. Ih. 

A master is not generally responsible for an 
injmy to a servant from the negligence of a 
fellow-servant, but the rule is subject to this 
qualification, that the master uses reasonable care 
in the selection of the servant. Tarrant v. JJ ^ehh^ 

18 C. B. 797 ; 25 L. J., C. P. 261 ; 4 W. R. 64U. 

He is not bound to warrant the competency of 
his servants ; and in an action against him for 
an injuiy done b}^ one of bis servants to another, 
the question for the jmy is, not whether the 
servant was incompetent, but whether the master 
did not exercise due care in emplojnng him. Ih. 

If in the selection of the servant who caused 
the injuiy the master has not taken icasonable 
care to choose a person of ordinarj’- skill and 
care, or if the servant injured was not at the 
time of the injury acting in the service of his 
master, the master is liable. Wiymorr v. Jay, 

5 Ex. 354 ; 19 L. J., Ex. 300 ; 14 Jur. 837. 

Where workmen are engaged in a common 
work, and an injuiy happens to one of them 
through the negligence of another engaged in 
the same work, the master is not responsible 
' unless the servant causing the injury was incom- 
petent to discharge his duty. Bartons Bill 
Coal Co. V. Reid, 3 Macq. H. L. 266 ; 4 Jur. 
(N-.S.) 767 ; 6 W. R. 664. 

- — Onus of Proof.] — The deceased was em- 
ployed, with others, to shift a cargo on the 
defendants’ vessel. Upon going on board the 
names of the men employed wore taken down bjr 
one of the officers, who told them to go down 
between decks to have supper. In going below 
it was necessary to pass round an open hatch- 
way, which 'W'as insufficiently lighted, and the 
passage round which was obstructed by some 
obstacles. The deceased, when returning from 
supper, fell through the open hatchway, and was 
killed : — Held, upon these facts, that, even 
assuming negligence, it was the negligence of a 
fellow-servant of the deceased, and that, as there 
was no evidence of the negligent emplojmient by 
the defendants of the incompetent fellow-servant, 
the plaintiff suing for damages for the death of 
the deceased -was rightly nonsuited. Carthy 
V. Bristol Shipowners' Co., 10 L. R,, Ir. 384. 
fS. X^., Byrne v. Fennell, 10 L. R., Ir. 397, n. 

It is' not true, as a general proposition of law, 
that a negligent act or default on the part of a 
servant is in itself evidence of the incompetence 
of such servant. Upon the plea traversing 
negligence by the defendant, the defence that 
the injuiy complained of was caused by the 
negligence of a fellow servant is open, IK 

Negligence of Eellow-Servant.] — ^Where sey- 
vants are, engaged in ; one , common object, an 
injury sustained by one servant, in consequence 
of the negligence of another servant, does not '■ 
give a right of action against the master. Waller 
V. S.F. My. BKi 2 & ,0. 102 ; 32 L. J., Ex. - 

205; WUiACN.S.>mr3Ii.T.82ry;'llW.B. 73L 
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who I aiiv evidence to shew that M. was incompeteiit 
tor the position of foreman, the plamtiff could 
-t recover it being M.’S' duty do engage... aiid.v 
discharge the boy, his retaining him at^ter know- 
ing of ins incompetence was merely an act _ of 
nepli<'’'ence by plaintiff's fellow-servant for vyhlch 
clefemlant was not responsible. 

and that it made no diiference in 22 L, T. loO. _ ^ ^ . , 

, whether the accident was occasioned A coinpany had on its premises gates wnich 

^^'\irwhfcTTh^ orofl-hose tofalltvhenclos^ 

hA H tat” 580 -^/rT Ex^t^ ^ni ttriedy tin. A tvoHtn.an ht the etnph.y 

ttoSamdttnfbeean sh a shaft in of the contpany passed tUvongh the gates when 
thh' colliery" for which purpose they had fixed oi^on, but on Ins return one of them was closed, 
anenAe near the mouth of the shaft, agreed and shortly afterwards w'hile he ttas 
wdth trid o the sinking and excavating at a near the gates, they iel on and mured hin . 
Sirtain i,ricfper yard. W to find all labour, the There was no evidence to sjew how this happened, 
cnratnnv to provide and place at the disposal of nor any evidence that the mauagei ami other 
TtKeceism-v engine power, ropes arid hop. pei-sotis employed by the companywcre mcoin- 
nets wiih an enbnesr to work the engine, (who potent ;-Held. that the company was not Imble, 
was’ employed alid paid by the company), the as the plaintifi had not shewn that the poisons 
eninrind englneer^to be under the control of employed by the company were mcompetont, and 
iv'' One of the men employed and paid by W., the noghgeuce, it any, n Inch c.iustd the acci lent 
while working at the bottoin of the shaft, was iv^as that of a 

injured by the negligence of the engineer Cu io E- J-i 1 ‘ ^ 

Pi eld, that though" the engineer remained the b. X. d-II. 

general servant of fe <io^ W y®* Where Servant placed in Anthority,]- 

IccidS^'lSdvS” cthig al the L4nt of Uk, To render a master liable for an_ injury to one 
and not ’of the company? which was therefore not in his employ, through the negligence of another 
Hrblf&i hirnSigenoV. Bmrke. v. IF/rif. .¥«•« pei-son also in his employ, it must be shewn that 
C.iJUerv Co 2 C P D. 205 ; 46 L. J., C. P. 283 ; the latter was placed by the master in such a 
sc T T to •’ ft W R 2BS An A position of trust and authonty as to be tairly 

A master i; not responsible ' for an injury cousidered as his ropi;«eiitative in 
occasioned to a seiwant by tackle defective merit, .ykrii/iy v. bi/iitk, U C. B. (jn.s.) 361, 
t.hrniit'>-h the nedect of a fellow-servant, if there 12 L. I. oUo. xi x x-., „ 

is no ne<^li»’ence or want, of care on the part of In the absence ot evidence to shew that the 

the master, either as respects the providing of general traffic manager ot a railway company 
proper machinery or the competency of the occupies, towards the company, a position supe~ 
iXrt V. Lindsay, 11 0. B. (Is.) 421.) ; rior to that of fellow-servant with a milesman 

SI L. J.. C. P. 106 : 8 Jur. (N.S.) 746 ; 5 L. T. employed by the same company, they are to bt 
' 10 W R 80 taken to be fellow-servants, and the company is 

“a ’ workman employed with others in sinking not liable for injuries caured to the milesman by 
a pit, being at the bottom, was injured by the fall the negligence of the trafeo manager, f “"“’Y 
of a tub of water, which was being drawn, up v. Bd^ad- a?i(l JSortltern Coimttei> Ihj., ii. R. 11, 
by machinery. Evidence was given that the C. L. H45 — Ex. Ch. _ 

tackle was imperfect, not being piilletl with a A servmit cannot recover against hib inastei 
safe hook, and that a iiddy should have been for injuries sustained in his service troni the 

used. He worked with the hook, making no negligence of the foreman or manager, whose 

complaint of it : a jiddy had been provided by lawful directions the ser\miit was ^omid lO 

the master, who had directed that it should be obey. Ftdthaui % 

used when earth was raised. In his master’s L. J., Q. B. 14 ; L. R. 2 Q. B. 38 : W. h. 

presence he had complained that the jiddy was 151. a xi v i: 

not used for water Held, that the master was A pemon who is injured by the negligence ot 
not liable, because assuming the injury to have another’s servant cannot be a teliow-seiwant 
arisen from neglect to use the jiddy, the master, with the servant whose negligence causes the 
hayin^^ provided a proper apparatus, was not injiuy, so as to exempt the iimster trom iiabUity, 
liablcl’or the neglect of the fellow- workmen in unless he is under the control and orders 
omitting to use it. Griffiths v. Gidlotv^ 3 H. & N. master. Sum /iso'/l v. A . .A. My., X7 Xj. J -? ^ ^ ; 

648 ; 27 L. J., Ex. 404. 3 Ex. D. 341 ; 38 L. T. 201 ; 2b . K. 413-- 

. Plamtifi was employed by defendant to work C. A. _ „ 

at a steam saw. It was necessary that he should The plaintiff was engaged as a scaffidder foi 
have an assistant in the performance of his work, the defendants, who were builders, and they 
and M., defendant’s foreman, engaged a boy for employed a general manager ot works, thvougdi 
this purpose, who proved to be incompetent, and whose negligence in not furnishing proper 
who, although plaintiff complained to M, of his rials the plaintiff fell and was injured :~-Held, 
incompetency, was , retained in his service. It that the defendants were not liable for ^ the 
was M-’s duty as foreman ti)' engage or discharge, injuries to the plaintiff, (Mlayher y, 
the person employed for, the,' purpose ot assisting 16 C. B. (N.S.) 669 ; 33 J^. J., O. 1 . 32 J ; 10 Jur 
plaintiff. An .accident happened to .plaintiff (n.s.) 879 ; 10 L. T. 718 ; 12 \V. 1\. J8b. 
while working at the .sawAhroughliheiiacompe- ■ ; ^ ^ 4 . ’ 

teiioe of the boy, ^nd he ’hrdught hts;. action ■ Common Employment, wnat^ is— Generally 
agains^t' defendant, . HuM, timtAnthe aheence of t When _ are working for the same 


Where a servant of a railway company, ^ 
was proceeding in the discharge of his duty in a 
train belonging to the .company, and guided by [ not 
their servants, was killed by a collision, between 
it anti another of their trains guided by others of 
their servants :™Held, that no action was mmn- 
tainable by his personal reprpeiitative 
the company ’ 
this res pec' 
by th 
train 
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on which they 


engaged is not the same, j and w^as necessarily making a noise at lu’s 


Clmrlp.^ V. Taijloi\ 3 C. .F. 1). 492 ; 38 L. T. 773 ; [ so that he could not hear, and an engine helong- 


27 W. E. 32 — G. A. ing to the other company came up into the siding, 

Wliei-e servatits are engaged in a common and drove the carnages together, so that lie was 
employment, and with a common object, injury crushed het^weeu them and’ killed, and. the jury 
sustained by <)n.e servant in consequence of the found that the company to whom tlie engine 
negligence of a fellow-servant gives no right of belonged was guilty of negligenee, by reason that 
action against the master, although the servants their rails were defcctiTe. and that neither the 

arc nut engaged in eifecting the same common deceased was nor his fellow-servants weie so: 

immediate object, hut are occupied Jn different Held, that his representatives could maintain an 
<lepart!.nents ot duty. Morgan, v. l ale of Neath action against that company for compensation. 
Jig., 5 B. c'c 8. 786: 85 L. J., Q. B. 23; L. B. ^\mY, hamaMre a n(l 4h/7/.v7///*c .Ab/„ 2 H. A X. 
1 Q. B. 149 ; 13 L. T. i)64 ; 14 W. E. 144 — Ex. 728 ; 27 L. J., Ex, 249; 4 Jiir. (N.S.) 364 : G 
Ch. W. E. 295. 

To constitute fellow - labourers within the The defendants were brewers, liaving upon the 
meaning of the doctrine which protects the Thames a wharf, where coals were discharged to 
rnaster from responsibility for . injuries sustained be used in their business. 'Plie idaintiff was 
by one servant through the wrongful act or hired by A., to assist in unloading a barg’e at the 
carelessness of another, it is not necessary that wharf of the defendants. The plaintiff and A,, 
the servant causing and the servant sustaining with other men, formed a gang, the members 
the injury should both be engaged in precisely of which were paid by the defendants at the rate 
tlie same, or even similar acts. Thus, the driver of by. 97. for every ton of coals <lischai'ged ; one 
and guard of a stage-coach, the steersman and of the men was to receive from the defendajits 
rowers of a boat, the man who draws the red-hot the money due for unloading the barge and to 
iron from the forge and those who hammer it distribute" payment amongst them ; the defeu- 
into shape, the eiigine-man and the switcher, the dants alone had power to dismiss the plaintiff, 
man who lets the miners down into find who Whilst the plaintiff was engaged in luiloadiiig the 
afterwards brings them up from the mine, and barge, a servant of the defendants, who "was 
the miners themselves ; all these are fellow- engaged in moving some barrels, negligently let 
labourers or collaborateurs within the meaning one of them slip" upon an up j’aised Gap, which 
of the doctrine in question. BaHoNs Hill Coal fell and caused the plaintiff iiijiny. The plain- 
Vo. V. Ileiil. 3 Macq. H. L. 266 ; 4 Jur. (Jt.s.) tiff had f.reqiieiitl.y been at the spot when the 
767 ; 6 W. E. 664. barrels were being moved: — Held, that the 

In an action to recover damages for injury defendants were not liable to coiupensate the 
caused by the negligence of the defendant’s plaintiff for the injury sustained by liim ; for A. 
.servant, the defence of common employment is held the position of a foreman and* not of a con- 
iiot applicable unless the injured person and the tractor, and tiie plaintiff was servant to the 
servant whose negligence caused the injury were defendants, and he was engaged in a eonmion 
not only engaged in a common employment but employment with the servjint by whose negli- 
were in the service of a common master. Johnson gence the injury happened, and there was no 

V. LindMij, 61 L. J.. Q. B, 90 : [1891] A. 0. 371 ; concealed danger. Charles v. Tagloi\ 3 C. B. D. 
■65 L. T. OY; 40 W. E. 405 ; 55 J. P. (M4— H. L, 492 ; 38 L. T.YtS ; 27 W. E. 32. * 

(B.) The guard of a train and the plnfelayers, whose 

The rule, that a master is not liable to a ser- duty it is to attend to the rails over which the train 
vaiit for injuries sustained from the negligence passes, are engaged in one common olqect, the 
•of a fellow-servant in their common employ- safe conduct arnl transit of the train, and thero- 
ment, is not altered by the fact that the servant fore no action can be inaititained againsr, the 
.guilty of negligence is a servant of superior company by the rcqjresentative of a guard of a 
authority, whose lawful directions the other is train killed hy the train running off the line, in 

bound to obey. IMthain v. England, 7 B. A B. consequence of the neglect of the ganger of the 

<676; 36 L. J., Q. B, 14 ; L. E.’2 Q. B. 33 ; 15 platelayers to renew the decayed nicuils which 

W. E. 151. fasten tlic chairs to the sleepers of the railwuiy. 

Waller v. E. Mg,, 2 H. & C. .102 ; 32 L. J., 

“ — In Particular Gases.] — The plaintiff was Ex. 205; 9 Jur. (N.s.) 501: 8 L. T. 325; 11 

<nn|)loyed to work in a mine of the defendants. W. E. 731. 

The defendants employed an nndeiTooker, whose A labourer was employed to do ballasting for a 
•dury it was to see that the roof of the mine was railway company, and a fellow - servant was 
propped as required when the mineral was with- enifdoyed to lay tram- plates for the eoinjmny, 
-drawn. 'The nndeiTooker omitted to see that the and whilst they were so employed, the labourer, 
roof was propped, and thereby a stone fell and through the negligence of the feliow-servant, 
injured the plaintiff: — Hekf, that the under- was injured : — Held, that they were engaged in 
looker wms a fellow-servant of the piaintiff', and a common employment, and that the company 
that as tliere was no evidence to shew that the was not 'liable for the damage. Loregrore v. 
•defendants were negligent in selecting a proper L, B. 4’ 0. B. (N.s.) 669 ; 33L.J., 

undorlooker, or in putting the mine in proper C. P. 329; 10 Jur.i (K.S.) 879 ; 10 L. T. 718 ; 12 
•order, the defendants were not liable. HallY, W. E.-98Sv ■■id _ 

Johnson, Z H. & 0. 589; 34 L. J., Ex. 222; II Whenever the employment of a railway servant 
Jnr. (H.s.) 80 ; 11 L. T. 779'; 13 Wi R. 411-^Ex.' iksitcii’ as tiecessaf ijy to'- bring the person accept- 
i . 'Ch, G _ , ' '• Tag it' mtbcon'ta,et' with tlie ttaffie’of the Hiie, risk 

. Where a workman in the ^employ of one tailr, of ;’lhJin^,iromdfch 0 i-eareleseness.of ^ those manag- 






















884 



to Servants, 

for nesliG-ence by the servants of 
' "r timber so that it struck 
oassing at the time, the, 
e hauler was not in the 
ice. but was engaged for 
" work, and brought hi& 
d that' although it was. 
assistance , of the-. 
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ii.vsTi.iu'w.s-u* 

in the cmploj^ent of a wilwaj' imd undev the general 

sarpentev, to do any carpentu ^ ^ ^ of his foreraaiu the only mode 

eneral purposes of the eompaiij. ‘"t , inteiiered was by telling 

o- on a scaffoldiug at work on a n. the horses ‘'’O on dragging the^ 

hine of railway, and some porters *1“ “rwhich on their moving, casually' swerved 
of the company carelessly shifted tnnhei, 1 ^1, ■ plaintiff : WiUes, J., directed 
r turn-table so that it struck a f eourt onlv set aside because' 
ng the scaffold, by means a ^ ^ ^hat both parties might 

downandiujui-ed.-Held ou t he “‘- P .' evidence of negligence ; 

.that the companj i\ab not habit, be ^ court, doubting if there was any such 

ition, which thf toehTon of Channel''']?! fo?nd'‘for, 

,any, and driven by one of their ffh “Icherbl the velpondents, who wore. 

: been improperly and honfounders' The resporulelts contracted with 

i siding, injured a servant of the , ortion of the work, and 

rorth Western Company who was the builders and were not 

in cleaning carnages Held, that had t control. While the- 

, caused by the negligence of the , carrying out their contract 

discharge of his ordinary duty to le^po hv'them in raising concrete' 

stern Company SJf the trthrnpper'riOTey of the building negligently 

.TIT common emidoyment w it h the to tue upp . ,, j^ppellant. who w'as. 

tLt, therefore, he could rnaintam sWrev in the employment 

lamages against the WreatWosteni ^ builders. In respect of the injury thus. 

-YM-fnirtmi V. 6r I H.^C. « ^ appellant brought an action against 

, Ex 9 ; L. E. 2 Ex. 30 , 1. b. i. :-Held, that since the relation 

iofed by a railway company as a of --^er and « of 

is.sist in loading what is ca led a action was 

with materials left by platelayers (11 Ex. 8B2> 

on the lines. Oim of the teimis ot maiiita Loll Cairns’ observations la 

rit was, that he should be carried , It R 1 H. L (iSc.) BSl, 332) 

rom Birmingham (wdiere he resided. ^ ^idained Mnsim v. Lindsay, 

le train started) to the spot at ^^ h^ch 2-*^; [igyii c. 371 : 65 L. T. 37 ; 

the -day was to be done, and be ) p /1 jT1-TT L CE') 

to Birmingham at the end of each 4:0 , h. 4(Jo ; oo J P ( -4 common 

vas returning to Ihimiingham, after, Th^ ^ 


filiilliilii 
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employment with the master and crew of the in a negligent manner hoisting hy mean- of a 
other vessel. The Petrel, 62 L. J., P. 92 ; [1893] crane from a waggon : — Held, that.* this was an 
P.230; .1 E. 651; 70 L, T. 417 ; 7 Asp, M. C. injury caused by the iiegiigence of a fellow- 
434. workman, .within the above-mentioned exception. 

A firm of stevedores tvas employed by the and consequently that the master was not liable, 
master of a ship to diseharge her cargo at a cer- /§, 
tain rate per ton. The ship was to supply the 

discharging gear, hut the stevedores brought — — Persons assisting with Consent of 
their own men to effect the discharge. The Master.] — A railway company contracted to 
discharging gear bad been fixed in an improper carry a heifer by train to Penrith station on their 


^ and negligent manner by the stevedores’ foreman, 


The plaintiff travelled by the same traiin 


and its being so fixed was the. cause of irijiuy to and on arriving at Penrith hm with the assent 
the plaintiff, a seaman employed on board" the of the station-master, assisted to shunt the hon-c- 
vesseL The placing of the plaintiff where he box, in which the heifer Avas, in order to hasten 
was w’orking at the time of the accident was, in delivery, and while so doing was injured by the 
the circumstances, an. act of negligence: — Held, servants of the company ; — Hehl. that thc eom- 
that the stevedores were liable for the injury to pany was liable. Wrifjht v. L, X, IF. Mi/., 45 
the plaintiff caused through the negligence L. J., Q. B. 570 ; 1 Q. B, 1). 252 ; 33 L. T. 830 — 
of their servants. Johnson v. Lindsay (supra) C. A. 
approved and followed. Conieron y. Xystroni, 

62 L. J., P. C. 85 ; [1893] A. C. 308 ; 1 B. 362 ; Two Eailway Companies using same 

68 L. T. 772 ; 7 Asp. M. 0, 320 ; 57 J. P. 550 — Bails.] — At Leeds there are two railway stations 
P. C. adjoining one another, one Ijclonging to the 

A stevedore contracted to load a ship and hired Great Northern Baihvay Company am ft he other 
an eiigi.iie from who sent his servant N. to to the North Eastern Kailway Coiupany. Part of 
W'ork it. M., a servant of the stevedore, gave the the lines .running into the two stations is used 
signals to N., and by N.’s negligence a sack fell in common by the two companies for ihc inter- 
and killed M. The wages of M. were paid by change of traffic between the two iine-s. Tliis 
P. : — Held, that N. was the servant of P., and part is under the management of a joint station 
that P. was liable to M.’s representatives for staff in the euiployment of the Great Northern 
compensation. Moore v. Palmer, 51 J. P. 190 — Bailway Company. .Half of the wages of the 
C. A. joint station staff is paid by the North Eastern 

The plaintiff, employed as foreman of a steve- to the Great Northern Bail way Company. AFhile 
dore to unload a ship with the assistance of the S., a signalman on that staff, was employed in 
crew, was injured by the negligence of one of the his ordiiiaiy duties, he was struck and killed 
crew in the quasi-employment of the stevedore ; by a passing engine of the North Eastern Bail way 
— Held, that the shipowners wore not liable. Company, which at the time he was not engaged 
Manmng v, Adams, 32 W. B. 430. in signalling, tlu’ough the negligence of the 

driver. In an action against tlie North Eastern 

Ordinary Bisks.] — The principle which Bailway Company by his widow, imtler Lord 

exempts a master from liability to his servant Campbeirs Act : — Held, that the deceased was 
for injury caused by the negligent act of a not, at the time of his death, engaged in a 
fellow-servant or fellow- workman, is, that the common employment or service with the engine- 
servant must be assumed to liave contemplated driver so as to take away the of that 

ami tacitly assented to encounter the ordinary company for the negligence of their servant ; 
risks incident to the service or emjfioyment, at and that the widow was entitled to recover, 
the time of entering into the contract. Lorell S/minson v. X. E. My., 47 L. J., Ex. 372 ; 3 
y. I/owell, 45 L. J., C. P. 387 ; 1 C. P. D. 161 ; 34 Ex. D. 341 ; 38 L. T, 2i)l ; 2i\ W. B. 413—0. A. 
L. T. 183 : 24 W. B. 672. 

The plaintiff (who was a licensed waterman — - Under Mines Begulation Act] — The 
and lighterman) was in the employ at weekly owners of a colliery within the Coal IHines 
wages of the defendant, a corn merchant and Begulation Act, 1872 (35 ^ 36 Viet. e. 76), 
warehouse keeper ; his ordinary duty being to appointed a certificated manager as required b}' 
attend at the waterside of the premises every s. 26. A miner employed in the colliery was 
tide for about an hour and a half before and killed by an explosion of fire-damp, the death 
after high water, for the purpose of bringing being caused by the negligence of the manager : 
barges to and from the wharf and there mooring — Held, that the fact that the manager was 
and unmooring them. It was no part of his appointed pursuant to the act did not lait him 
duty to load or unload the barges or to assist in in any different position from that which he 
any way in the work of the warehouse : but it would have held had he been simply appointed 
was his habit to go to the office on the land side manager ; and that he was a fellow-servant with 
of the wareliouse for orders, or when sent for by the deceased ; and that the owners were, thore- 
the defendant’s manager. There were two ways fore, not liable to his representatives for his 
of going there, vis:, by landing from his boat at death. Howells v. Land ore Steel Co., 44 L. J.,. 
stairs at the end of the street next adjoining the Q. B. 25 ; L. B. 10 Q. B. 62 ; 32 L. T. 19 ; 23 
warehouse, or by stepping from the barges into W. B. 335. 
and going through the warehouse and out by 
a door to the street. Pie usually went by this’ . a 

latter way. Being on the barges at a time when ^ ^ EGLlGE^Ci. 

his actual duty did. not require him to be there, Personal Interference,]— A master ^ is respon- 
he was sent for to the office, and was proceeding sibie to his servant for, an. injury received in the 
thither by his accustomed route, when, in pass- course of. his service, if it is shewn to have been 
ing out from the warehouse door to the street, .occasioned ' by the personal, xiegligenoe of the 
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36 the cause of the “ and dhects workni 

atly retained *4, Ap out of poles which he h 

ompetenoy was the cause o^ liable to make eompeo 
33 the absence of a special con- a w'orh 

L ..s liable for an accident g.res 

. & injured thereby Roh 

213 ; 26 L. J., 
an W. E. SSl-Es. Ch. 

A master builder, t 
house, employ^'^^ one oi 
the scaftoldiug for tha 

build scaffoldings. 


not proved to nave O' 

•soiial negligence. Orf 

. . . .w 

The principle tu'it 

injury from the ir 
Avhile engaged in t 
not recover in an 
master does not exempt- 
who himself takes par 
and whilst so doing miur 

•L. t. 85. 

Employment of Agent or Eorema 

man cannot recover damages 
fOT injury sustained by him whil 

ImvfngtcenorigSrBCg^^^^^^^ 

s'S|ss«;~gi4Si5".;s”.s' 

of the work to an br- 

i./sr/'£ .SIS', .. 

A master builder, having fp'-^®*f,.i!d-lavor 
a certain building, employed A. us a 
The .soaflolding was erected p 

intendonce of the master s toreman not bein 

Uie gi-ound and killed. The unsoundness of th 

S"”S rsi7i'."“;! £'“«■, i"'& 

And see Onnond v. Ilolhnid, supia. 


a servant sustainhig 
sence of a fellow-servant 
33 , common employment can- 
action against the common 

:t^rthl“li,« 

■es the servant, thrmigh pieces of wiiod be^veen i 

vMv well. The scaiioldiiig having 
1 T ^ flip materials which were 

.^““dtliis received, n«e -s e-jnee 

ce ought to have been lef^ 

eclaration stated that, the defendant was 
-ml rf a ^ranarv, and a ladder leading up 
that thriadd® was wholly uulit and 
, for use ; that the plaintiff was a seivant 
've of the defendant ; that the deteiidant, 
n°' the premises, wrongfully and decoit- 

oideredthe plaintiff to cany 001 m up the 

i 33 to the gnanary ; that the plamti , 
ha the ladder to he fit for use, and not 
in<? the contrary, did carry com up tp 
V Tntn the oTanary, and by reason of the 
. bdih mbtfo he fdl from it :-Hold that 
leolbation, without an averment that the 
tiff tad ni notice that tbe ladder ims un- 
was sufficient. ^ WjlUam/i v. Clowih 3 H. A Jt. 

.e'pUintM wafcmployed 
n dangerous machinery. At the time tiie 
itiff entered upon the service the "racbineij 
fenced, but tlie fencing 
lent. The plaintiff complained of the dan 
ns state of the machinery, and the dctemlant 
nised him that the fencing should be restored^ 
plaintifi. without any iieghgenoe on his 
\vas severely injured in ce"sequmioe ot the 
hinery remaining untenced •r'Hekl, that the 
mclant was liable for the iui^'h’y* 
h...., 7 H. & N. 637 ; ^31 L. J Ex, 3ob ; b Jui. 
a \ qqo » 10 W. K-. lOo — Ex. Oil. ^ . 

Vhe're a master of a coal-inino authorised his 
■kmen to use the shaft while it was iii an 
iafe condition to his knowledge, and “ ‘y® ^ 
ulted therefrom to one of the woilmieii \u 
s using the shaft without A ^ 

jg-ei. Afield, that the master was 1 able loi 

■soiial negligence. ?' 'A7s ^ siv 

7 ; 30 L. J., Q. B. 333; 7 Jar. (N.s.) bio, 

Hdd, dso, that where one of AVpSv of 
coal-mine acts as mmagei , .ind ns g i ^ 

isOnal nes‘li£?'Stice, his co-partnei is j ^ 
dke for the injury resulting from such negii" 

Where^tm employer, the owner of 
lows them to remain and be usal for tbe jn 
,,..1 w wbinh they ivere erected and designe 
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and an Jiccident occurs in the use of them, not cmplo^^ed to cut up the carca 
through the particular ma^nter of user, but ))y became infected with the disc 
reason of such unsafe and insufficient state, he A second count alleged, that t 
is liable for any injury thus caused to Ms ser- representing slaughtered carcas 
vants iising them. Thus where an eiigiiieer sound, caused and procured tii 
had a crane worked on a tramway, supported on up the same ; that the beasts \ 
piers of brickwork, which were of insufficient diseased, whereby he contractei 
strength, and which gave way, and thus caused was perinanently injured 
an accident to one of the men engaged in .work- were bad. Davies^ v. JS/tglaud 
iiig the crane: — -Tleld, that there was evidence 321 ; 10 Jur, (N.S.) 1235. 
of negiigence, for which the employer was liable. A third coaiit stating that th 

knowing that certain carcase 
In an action by a labourer against his em- cattle were diseased and danj 
plovers for an injui-y caused by the fall of a cutting up the same, invited a 
scaiiold-])ole pvo\'ed to have fallen through the plaintiff, who was ignorant of 
rottenuess of the end put into the earth, it ap- of the carcases, to cut up the sf 
peared that it had been in the earth two years, knowing the premises, did, ou t 
and that thougii some poles might last as long request, and on the employine 
without bviing rotten, others would not, ami dants, cut up the carcases, wh 
that no one was employed from time to time infected and was injured, is a g 
to take up the Y)oles to see if they were sound : 

— Held, that if tlie jury thought the pole was ^ 
left in the gToun<l an unreasonable time without ' t fdof 

examination, there was evidence of negligence i - ^ 

to sustain the action. We?/b v.Be/mJe, 4 F. <& F. Knowledge of Danger — Con 
d(i8. gence.] — •When a servant is i 

Where a cab proprietor sent out a restive while in the employ of his mast< 
horse, he was held liable for injuries resulting to .resulting from the habitual i 
driver, Ftnoler v. Loch. 30 L, T. 810 — Ex. Ch. fellow-servants, known to and 

, A master is not liable to an action, at the suit the master, the master is not lij 
of his servant, for an injury sustained by the by the servant, or, if killed, by h 
latter caused ]>y the breaki.ng down of a carriage if the servant has by his own : 
in which the servant was riding ou his master’s time, in knowing and disregar 
business, through a defect in the carriage of materially contributed to the : 
which tile master was not aware. JPricdly v. there is such contributory nt 
Fowler, 3 M. & W. 1 : M. & H. 305 ; 7 L. J., Ex. servant, the master is liable. 
42 ; 1 Jur. 087. ' 1 El, & El. 385 ; 28 L. J., Q. B. ] 

A declaration stated that the plaintiff was a 172 ; 7 W. E. 261. 
servant of the defendant in bis trade of a A., who was in the em}:)loy o 
butcher ; that the <lefeiidant desired and directed pany, his duty being to attach 
the plaintiff to go with and take goods of the luggage trains to tlie locorno’ 
defendant in a van of the defendant then used thrown under the carriages, and 
by him, and conducted by another of his ser- There was evidence that the co 
vants, in carrying goods for him uyion a certain the performance of this work v 
journey ; that the plaintiff, in pursuance of such but A. had been enqiloyed ii 
desire and dii’ection, accordingly commenced and service for several months prio 
■was proceeding ami being carried and conveyed and had not made any com},)lai 
by the van with the goods : and it became the to the company : — H.el(.l, that t 
defendant’s duty to use proper care that the van not liable. Shipp x. EaMern Co 
should be in a proper state of repair, and should 223 ; 2 C. L. E. 185 ; 23 L. J., . 
not be overloaded, and that the plaintiff should In such circumstances, it is i 
be safely and securely carried thereby ; neverthe- the jury whether the num 
less, that the defen(lant did not use | 'toper cave employed by the com])any is f 
that the van should not bo overloaded, or tliat performance o.f the work. Ih. 
the plaintiff should be safely and securely car- Where an injury happens to a 
ried, in consequence of the neglect of which the actual ipe of an instrume: 
duties the van gave way and bi'oke down, and a machine, in the course of hi; 
the Xilaintlff was thrown on the ground and the nature of which he is as m 
his thigh fractured : — Held, first, that it was master, and the use of which 
sufficiently to be collected from the declaration proximate cause of the injury, 
that the defendant directed the plaintiff to go in events if the evidence is consist 
the van ; but, secondly, that, even in that case, negligence in the use of it bein 
the action was not maintainable, Ih. nor, in case of his dying from t 
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off it -—Heia, that there was no case to go to 
the iuiw in an action hy his representatn 
Itaiit 'the master, although 

“'Sr»4M4'i*;.;v“sS“i" 

do work upon a 
point 

it was w’ 

r*" ■-*- ~ '■ 

jiiit sufticieiit for a 
train if 

the spot every 
passed on 


.vATk' where he was worldn.£? when the aceiaeni 
hannened the maxim volenti non ht nijuria 

52 J.’ P. 279. 

See also cases supra, cols. 873, 87i. 

Complaint hy Servant— Continuing yorfe,]— 

\ fleclaration against a master allepil that he 
knovrin^rcareiessly, and negligently erected a 
Wdm-'in a street, and left a machine m a 
nositkiriii which it was likely to cause danger 
to the workmen, and that a cart accidentally 
ran against the hoarding, ^^^d knod^d 
machine against the plaintiff. Ihe lioarmiig, 
which had'' been erected by the V. 

builder proiected too tar into the stieet, but 
‘ Scieiit rohi was left for carts to pass ; a heavy 
. mSTe was placed inside the hoarding, and. 

close to it. A cart in passing struck against the 
1 ?krding, and knocked down the rnachme agmsn 

the olaintiff, a workman employed by tne uexen 
ctoit. The plalntifi hail previously ^de some 
complaint of the position of the machine to hn 
Sw but voluntarily continued to work 
thouf'h the machine was not moved . Held, 
SThew was no evidence to go to the 3ui7| 

the mastei-’s liability. _ Al^, v. Tates, 2 H. ^ N. 

I ^®i\TOrkman finplojed with othei;s linking 
a pit being at the bottom, was in]iii;ed ly the 
I Lu of a tab of water, which was .^omg drawn 
ui) bv machinery. Evidence was given that the 

tickle was imperfect, Mv^been 

safe hook, and that a ]iddy should have been 
used. He worked with the hook, making no 
TOinplalnt of it ; a jiddy had been provided by 
the master, who had dii-ected that should be 
used when earth was raised. In his inastei s 
presence he had complained that Ipdy wm 
lot used for water. The master f 

i workings several times each day .--Hekl, that 
. STe master was not liable,, 

; r?hf Sirftcnvo^ranCself voluntarily 

1 ft, and it was not Shewn that the ^ 


- ’ " - -I side 'wall of a dark tunnel at a 

'4h?re the line was. on a curve, so that 

"‘sensible of its approach. Tmins p^s d 

^ ten minutes, and when a tiain 

the further line the noise would 

prevent a workman from ^^There 

h a train upon the line nearest to him. ineie 
ot a t in question ; no one 

was fedationed "to give notice of an approaching 
train nor was the speed of trains slackened o 

though not at precisely f ® '‘^hill 

wken he was struck by a 
“fohinracross the rails to find a tool which he 
1 t 5<1 laid upon the ground. The jury found that 
^:l.“asTagligeni on the pmf of the company 
in not providing a look-out xnaii or ^teu g 
imnal tnode of conduct m the traffic .—lieid, 
that the plaintifi, having continued the wmrl 
*dth full knowledge of its dangerous 
no remedy against the ^ 

JfetropuUtaJL By., 16 k. J., Ex. o2L , 

woiWn! wtoe ^ity it was to attend toj , 
anil work at a machine that was defective and of , 
which defect he had knowledge, oontmned to 
work at the machine, notwithstanding _ i 
master’s refusal to repair it when ‘^‘®f®?‘ 
was brought to his notice by the workman. In 
emiseaSe of the defect the workman was 
XeTtrshih upon the “bed” or plate o* the 
machine to adjust a part of 

received injuries Held, that the piainnn s 
Siovvhdge of the defect did not amount to that 

thorough comprehension of the risk.incuwed 

which 'alone would justify the case teing u 
drawn from the juiy. Brooke v, Ma,rsden, b3 
L. T. 2S7; 53 J. P. 262. 

■ Eisk not voluntarily incurred.] -The 

iilaintiff was a workman, who was directed by 
his employer to wmrk in a particular place. The 
defendants were contractors engaged m woi v 
above the place where the plaintlffi was working. 

The defeTidanfcs’ work was of such a natuit as to ^ 
be dangerous to persons working below unless 
Soper IracautionVwere taken for their safety 
The plmntiffi was aware of the danger. The 
■Dlaintiffi while working where he was directed 
bv his employer, was injured by a piece ot iron ^ 

droDDcd by the defendants’ workmen, aiid work, and m 

The jmy found that the defendants had taken, and an injury 
^^..--lif- i^bSnoe in not , taking proper engaged on another p 
for ttose below, that there was no knowing of the danger, 
v neSce ® the part of the against the employer. 

S«l^dt&pStiff’diStaotVolun- 238. S.T., MoUnes C 
Lily incur the risk X Dangers mcidontal 1 

rightly left to hi asLet-rollerintheser 


and an accident l^WoiiV“ongn 

omulition he is not precluded tiom iccovcuug 

against his master. IMiiies v. WorthmijUm, 

wm-k is being carried on part of which 
is unsafe without certain precautions winch mt 
1 Lpllyer p -ornises to provide, and he goes aw«y 
iS- general directions to get on with the 
' ■ ’ 'a his absence the dangerous work is 

before the precautions have been 
' ■ workman 

)art of the work while 
the latter cannot recover 



B. U]jTBEil THE FACTORY ACTS. 

1. BEPiyriTioK OP Factory and Manufac- 
turing Process. 

Particular Department of Large Works.] — 
company carried on works which formed" one 
trade establishment, comprising the business of 
blast furnaces, iron rolling mills, engiue-biillding, 
and iron ship building in. ail its branches. The 
whole of the several branches eommnnicated and 
were open from one end to the other, and were 
confined within one common boundary. Steam 
machinery was used for the purposes of the 
company, and in each department more than 
fifty persons were employed. A child under 
eleven was employed as a rivet boy, and in the 
department where he worked steam machineiy 
was in use for cutting and shaping iron plates, 
and rivets were heated. Both plates and rivets 
■were used in the building of iron ships : — Held, 
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years, .Five steam eiigiiies properly constructed 
were used in the factory. Some stood at a 
distance from the other, but tun men only were 
enipioyed to attend to them all, as S. always 
well knew. .During the necessary absence of 
both the .engine tenters, without ilcgligence on 
their part, an engine ran away, or involved too 
fast, and caused a drum connected with it to 
fiy to pieces, one of which, passing through a 
yard, entered the mill where S. worked, and 
hurt him. The runaway (^ngine might have 
been stopped in time to prevent mischief if an 
attendant had been near it : — Held, that S., being 
aware of the dangers ineidentajl to his employ- 
inenr, contracted to take the risks, and therefore 
c<.)nld not reoovev compensation for the injuries 
ULUtinst the defendants. Saxton v. Hu mils worth, 
2(i L. T. 851— Ex. Oh. 

If a party, whether a servant or not, under- 
takes ail employment which involves danger of 
accident, and aii accident occur, he cannot sue 
his emjdoyer for damages, although such accident 
might have been avoided by additional care on 
the part of the master. Bnwlis v. Courtmif, 20 
L. T. -140. 

Knowledge of Fellow- workman’s ^Incompe- 
tence.] — In an action by a workman against his 
employer for negligence in tlie construction of 
scafiolding, tlie insecurity of which it ^vas 
alleged was known to the defendant, but not to 
the plaintiff, the defendant simply traversed 
negligence ; it appeared that the scaffolding was 
made by a fellow- workman, also in the employ- 
ment of the defendant. The jury having found 
that the scaffolding was not constructed of 
uusound materials supplied by the defendant, 
ai]<l that he did not know that the materials 
were unsound; that the scaffolding was inse- 
curely constructed, but that the defendant did 
not know it, and that the plaintiff did know it : 
that the fellow-workman was incompetent to 
make the scaffV)lding, but that the defendant was 
not aware of his in competency ; the j udge, upon 
these findings, directed a verdict for the defen- 
dant : — Held, first, that the verdict so directed 
could not be upheld, inas.much as the question 
whether the plaintiff knew that the scaffolding 
was insecure was not put in issue by the mere 
traverse of negligence ; and, secondly, that the 
verdict should be set aside for misdirection and 
a new trial awarded, upon the ground that the 
question whether the defendant had used due 
care in the selection of the fellow- workman had 
not been submitted to the jury. Skerritt v. 
Scallan, Ir, R. 11 C. L. 389. 

When it is shewn that a servant is incompe- 
tent. and that through his inconipetency injury 
results to his fellow-servant, the mere fact of his 
incompetency throws the onus on the master of 
shewing that he exercised due and reasonable 
care in selecting him. Absence of knowledge 
of the fellow-servant’s incompetency is not, per 
se. an answer to the action, the master’s true 
obligation being to use due care in selecting the 
servant. Ih, 

^ To an action by a servant against his employer 
for^ negligence in choosing a fellow-servant 
owing to whose incompetency he suffered an 
injuiy, it is not a sutfieient answer that he 
previously to the injury, for a reasonable time 
,in that behalf, was aware of the feiiow-se.rvant’s 
incompetence. Hoey v. BwUbi ami Belfast 
Hmctiofi By., Ir. R. 5 0, L. 206 j. 18 W., R. 930. 

Hegiigence on the part of the plaintiff would 


disentitle him to recover ; but knowledge of the 
incomp^itence of the fellow-servant is only evi- 
dence of negligence on the plaintiff's part" to be 
submitted to the jury, Ih, 

Injury by Dog.] — C, owned a mischievous dog. 
which was kept at his stables under the care ail'd 
control of his coachman, who knew the dog to 
be mischievous. C. supposed the dog to ]je quire 
harmless, E. having been bitten..by the dog, 
and having brought an action for the injuries, 
the ju».lge directed the jury that there was 
evidence of the scienter, since the knowledge 
of such a servant was enough to make the 
master liable : — Held, that the direction was 
right. Baldwin v. Casellu. 41 L, J.. Ex. 167 ; 
L. R. 7 Ex. 325 ; 26 L. T. 707 ; 21 W! E. 16. 

The plaintiff was employed by the defendant 
as a dressmaker. It was no part of her duty to 
go down into the kitchen, but on one occasion 
she went there, at the request of the defendant, 
to fetch something up. As she was leaving the 
kitchen a savage dog, which was generally tied 
up, rushed from uncler the table and bit her leg. 
The plaintiff was aware that a dog of this kiiul 
was kept on the premises. The judge at tlie 
trial nonsuited the plaintiff, on the ground that, 
as she was a servant and knew the disposition 
of the dog, no action was maintainable : — Held, 
that tlie nonsuit was wrong, inasmuch, as the 
risk was not incidental to the service, and that 
there was evidence to go to the jury of the 
liability of the defendant for the injury sustained 
by the plaintiff. Mansfeld v. Baddoley, 34 L. T. 
696. 

Pleading— -Allegation of Ignorance.] — In an 
action of negligence brought asowant against 
his master for personal injury resulting froiu the 
unsafe state of the premises upon which the 
servant was employed, the statement of claim 
must allege not only that the master knew', but 
that the servant was igiioi’ant of the danger. 
Gnfftlis V. London and St. Katharine J)oeli Co,^ 
53 L. 504 ; 13 Q. E. 1). 259; 51 L. T. 

533 ; 33 W. E. 35 ; 49 J. P. luO— C. A. 



the Factory Acts. byb 

24; 31 L. 213; 8 Jur. 

•ea fov the inaiiiifactuve of waste 

aftcrwarilt^ con- 

i converted into ' 
•or the mannfac- 
. c. 15, s.'lS, and V 
'0 factories is imiiia- 
1(> C. B..(N.S0 501';: 

10 lur. 

-r of cotton sewing thread, 
V at M., and of premises in 
he doubled cotton yarns 
" ’ i-eady for the whole- 
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young person 'or female for ten hours in any one 
liay, such ten hours ending at a period which is 
more thaTi ten hours (in addition to the hour and 
a I'lalf allowed for meal-times) from the period 
another child or voung person or female began 
to work. Iff/der y. Mills. 3 Ex. 853 ; 19 L. J., 
M. C. 82. 

Substitution of other Bays for Saturday 

Half-holiday.] — A half -holiday of equal length 
may. under 80 & 31 Viet, c. 146 (repealed), 
sched. 1, s. 9, ])y permission of the secretary 
of state, be substituted on some other day of the 
week for the half -holiday required b}^ the act to 
be given on Saturday to children, young persons 
and women employed in workshops coming 
within the act. Permission having been given 
to substitute Wednesday for Saturday afternoon 
in a particular workshop, an information was 
preferred against the proprietor for employing a 
young person after two p.m. on Wednesday : — 
HekC tnlat it could not be sustained. Cameron v. 
Foy, m L. T. 517. 

Under Age.] — A child under eight years 

•was sent to a workshop to be taught to make 
straw plait and to read : the child was kept in a 
room making straw plait under the owner or 
occupier of ' the workshop’s superintendence. 
The straw was provided by the child’s mother, 
and the plait was taken home to heivand she 
sold it. She paid the occupier M. a week, but 
he had no interest in the proceeds of the sale of 
the work: — Held, that he had committed the 
offence of employing a child under eight years 
of age, within 30 k 31 Viet, c, 146, ss. 6, 7 
(repealed), as read by the aid of the interpre- 
tation clause. Beruloti v. Parrott^ 40 L. J., M. 0. 
200 ; L. E. 6 Q. B. 718 ; 19 W. E. 1144. 

A person was the occupier of and rated for a 
brickyard, and had sole control over the sale of 
the bricks. He received a sum per annum for 
the use of the yard from a contractor, who gave 
his exclusive services in making bricks at a 
certain price per thousand ; he also found the 
coal, but exercised no control over the manage- 
ment of the brickyard or of the manufacturing 
process, nor was he party or privy to any contract 
with any other person employed in the yard : — 
Held, that he was not liable, as an occupier 
of a workshop who has employed a child, for 
neglecting the provisions of s. 16 of the Work- 
shops Eegulation Act, 1867, 30 & 31 Viet. c. 146 
(repealed), with respect to a child employed by 
the contractor. Fitton v. Wood.^ 32 L. T. 554. 

Eeport of Accidents.] — By 7 & 8 Viet. c. 15, 
s. 22, if any accident shall occur in a factory 
which sliall cause bodily injury to any person 
employed therein of such a nature as to prevent 
him from returning to his work in the factory 
before nine o’clock the following morning, the 
occupier of the factory shall, within twenty-four 
hours of such absence, send notice to the certi- 
fying surgeon of the district : — Held, first, that 
a returniri'g to the factory before nine a.m. on the 
following morning without the capacity to work, 
and soon afterwards leaving, was not “ retuiming 
to work” within the section. Lake man v. 
BtepJionson, 9 B. & S. 54 ; 37 L, J., M. 0. 57 : 
L, E. 3 Q. B. 192 ; 18 L. T. 539 ; 16 W. E. 609, 
Held, secondly, that every accident causing 
bodily injury, whether connected with the 
machinery or not, is withiii the section. XK, . 


.... . 

Dangerous Machinery — Peneing.l — Sect. 5, 
sub-s. 3, of the Factory and Workshop Act. 1873, 
as amended by s. 6, sub-s. 2, of of the Factory 
and "W orkshop Act, 1891, ap})lies to all dangerous 
machinery in a factory without distitiction. It 
is for the magistrate before whom a case arising 
under these acts is heard to decide as to the 
alleged dangerous nature of the iiiachiner}^ 
liedyrave Y. Lloyd, 64 L. J., M. C. 155 ; [18951 
1 Q.' B. 876 ; 15 E.‘ 403 ; 72 L. T. 565 ; 43 W. IL 
527 ; 18 Cox, C. C. 149 ; 59 J. P. 293. 

The provision in s. 5, sub-s. 3, of the Factory 
and Workshop Act, 1878 (as amen tied by s. 6, 
sub-s. 2, of the Factory and Workshop Act, 1891). 
that “ all dangerous parts of the nuicliinery ” in 
a factory shall be securely fenced, applies to all 
machinery from which, in the ordinary course 
of working it, danger may reasonably be antici- 
pated, although such danger may arise hy reason 
only of careless working or of external causes. 
BiHmidle y. HlndU, 66 L. J., Q. B. 173 ; [1897] 

I Q. B. 192 ; 76 L. T. 1,59 ; 45 \\X E. 207 ; IS Cox, 

C. C. 508 ; 61 J. P. 70. 

Workshop “Open for Traffic on Sunday’^ — 
Exception in favour of Jews.] — The appellant, 
who is of the Jewish religion, was the occupier 
of a workshop. He made arrangements with bis 
customers to do certain tvork at certain prices 
upon certain articles sent to him. The work- 
shop was closed on Saturday, and was open on 
Sunday in order that the articles might be sent 
to and fetched from his workshop In |)ursuance 
of such prior arrangements, and for no other 
purpose w^hatever : — Held, that the appellant 
did not keep his workshop open for traffic on 
Sunday ” within s. 51 of the Factory and Work- 
shop Act, 1878. Goldstein Y, Vaiigha n. iMMLM 
Q, B. 380 ; [1897] 1 Q. B. 549 ; 76 L. T. 262 ; 

45 W. E. 399 ; 18 Cox, C. C. 523 ; 61 J. P. 277. 

Attendance at School — By-laws of School 
Board.] — A school board is not entitled to enforce 
the provisions of its by-laws, with regard to the 
hours of attendance of children at school, in 
the case of children em})loyed in factories who 
arc attending efficient elementary schools pur- 
suant to the factory acts. The elementary 
education acts do not control the provisions 
of the factory acts regulating the education of 
children employed iii accordance with those 
MeUor Y. Benliam, 48 L. J., M. 0. 113; 

4 Q. B. 13. 241 ; 40 L. T. 395 ; 27 W. E. 496. 

A hy-lawr made by a school board, with the 
approval of the education department, under 
the Elementary Education Act, 1870 (33 & 34 
Viet. c. 75), s. 74, provided that all children in 
the district subject to the act should attend 
school for thirty hours a week. The justices 
refused to convict a father for neglecting to 
cause his son, between five and thirteen years 
of age, to attend school as re(|uired hy that 
by-law, because the son was employed in a boot 
manufactory, and attending school more than 
ten houi's a week, pursuant to the Work.shops 
Eegulation Act, 1867 (30 & 31 Viet, c. 146), s. 14 : 
— Held, that this by-law was not contrary to the 
section of the Workshops Act, which requires 
every child who , is employed in a \vorkshop to 
attend school for at least ten hours a w^eek ; and 
that the father ought to have been, convicted. 
Blmj T. Cherryhohn, 1 13. 457 ; 35 L. T. 403. 

; Steam -WMstle-— Use' of Oompressed Air.] — L. , 

, I formerly' steam directly connected 
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.11 onri thp 'i')roc6Sfl of nitiinnffljCtDrc cod- 

discontlnued It be earned oii in the other of the 

e the same noise :-^ Srv t-He^ the master of the factory 

whistle and required faetoiy . 7 & 8 Viot. c. 15, s. 21, for 

authority tod« occasioned to a little girl, 

1 Whistle_ Act, 1872. '^11 pjf 0 .^-here no manufacturing process 

53 J. P. 6V9. - ‘Lried on, by die — 

vertical shaft. Coe v. Platt, 7 Ex. 92d , 2- J 
ONS. Ex. 164. 

does.] - AVherS^by contributory Negligence. ]-The 7 & 8 

^’actories Act, Ibsy, a enacts that all parts of a mill- 

hall be imposed” for '''“t. ^.lo.s 21 enaa^^^^^ 

ice is to be dealt with ge^rmp motion for any manufacturing process, 
isdiction, the general impose penalties for not 

given by s. 4 of the ami s aeolaration against the occupier of 

, 1879, must be taten fencing. foi? injury sustained from 

lular instance to that a mill f 1 ^ defendant 

&h L. J., Q. B. lib , a sha . | ^ shaft, contraiy to the 

R. 319 ; 18 Cox, C. C. the driving-strap, by winch 

the plaintiff was entangled, was no t m 

* fl J Pnf', was at rest, and 


Inmries from Machinery, j—xn .^txvxx .v.. , v. 
an iniury caused to a child by machinery m a t 
factoiT tbe declaration averred, that at the t 
time of the accident the machinery was not a 
s “irrelv fenced :-Held, that the declaration was g 
'insufficient, in not alleging that the maohineiy _ 

was in motion for ^ S Vic^c ’ iT '■ 

offence being committed nndei / A b Vict. c. lo, * 

s.^21, itnless the maohineiy at the time o^ the 

accident was « J Ex i 1 

iirncess Coe v. PlaU, 7 Ex. 460 ; 21 L. J., Ex. 
146 ; 16 Jur. 174-Ex. Ch. Affirming 2 L. M. & P. I = 

■'^The machinery of a cotton factory was worked i 
by a steam-engine, which drove a honzoutal sMt, ] 
pissing along the lower floor of the factory. . 
'Phis horirontnl shaft moved several vertical 
shafts which passed through the ^PPy ; 

and worked the machinery by which the cotton 
was manufactured in the different jwms of the 

factory. One of these vertical .shafts had its 
fencin- removed for the purpose of repimv and 
III the machines which were worked By fhis 
..shaft were at rest ; but the vertical shaft itself 1 
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fenced, includes the machinery, except the part 
which is necessarily exposed for; the purposes of 
manufacture, and is not confined to those parts 
by which the motion of the moving power is 
•first communicated to the machine. Ih. 

, For Hegligent Instructioii by Foreman.] 
■—The owners of dangerous machinery, who by 
their foreman employ a young person about it 
unacquainted with its nature and use, are bound 
to take due care that such person is duly 
instructed therein ; and if they either neglect 
this, or if express directions are given by the 
•foreman to use the machinery in a manner that 
must lead to dangei', of Avhich the young person 
is not likely to be fully aware, they are liable 
for any injui’y sustained by such person hi the 
use of the machinery in that manner. Grizzle 
Y. 8 F. & F. 622. 

Sight of Administratrix to Sue.] — A 

company for the manufacture of cotton employed 
a servant to grease the bearings between the fly- 
wheel and the spur-wheel of a steam-engine in 
their factory. The fly-wheel revolved in a 
wheel race parallel to a wall and on one side of 
it, and the spur-wheel revolved parallel on the 
•other side. The extreme distance between the 
two wheels was two feet ten inches, and the 
wall was two feet three inches thick. In a hole 
made in this wall the servant stood or sat while 
he greased the bearings. The wheel race was 
-one which ought to have been fenced or other- 
wise secured within 7 & 8 Viet. c. 15, s. 21 
{repealed). The fly-wheel on the side next the 
wall and the edge of the wheel race on that side 
were not fenced. The servant having been at 
this work for five days, was found on the sixth 
lying dead on the bearings, and it was not dis- 
puted that he must have been caught and killed 
by the fly-wheel. His administratrix having 
brought an action, on behalf of herself and child, 
.against the company for negligence in not fenc- 
ing the wheel race as required by the statute : — 
Field, assuming that the deceased was not guilty 
•of contributory negligence, either in undertaking 
the employment or conducting it, that the action 
was maintainable. Britton v. Great Western 
Cotton Oo„ 41 L. J., Ex. 99 ; L. R. 7 Ex. 180 
.27 L. T. 125 ; 20 W. R. 525. 

E. UHHER THE EMPLOYERS AND 
WORKMEN ACT. 

1. S0MMABY Ju.BISDICTIO]Sr OP JUSTICES — 
Generally. 

a. Applicable to wbat Servant. 

Agricultural.] — The 20 Geo. 2, c. 19, extends 
to la]:)ourers of all descriptions, and not merely 
in the particular trades or businesses there 
■enumerated ; and consequently, includes wages 
earned by a labourer who contracted to dig and 
■stein a well for cattle, to he paid for by the 
foot, and 'who employed another to assist him 
in the work. Lowther v. Radyior (^Ecirl)^ S 
Bast, 118. 

Upon a rule calling upon justices to issue 
‘their warrant of distress to enforce an order 
made by two Justices for the payment of wages 
■ to H,, it appeared that she was hired to serve 
at a farm for a 'year as a dairy-maid, and to 
assist in the harvesting of the hay and corn, if 
re(.,|uired, and, according to the affidavit of the 
nnaster, as a servant of all work necessary to be 
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done in housekeeping, and to cook for the 
servants and labourers, and make their beds, 
and also to attend upon him and his family on 
their occasional visits to the farm, their resi- 
dence being two miles off Held, that there 
was evidence from which the justices might find 
that H. was a servant in husbandly," within 
20 Geo. 2, c. 19 ; and therefore the court made 
the rule absolute. Hughes, Bie pwrte. 2 C. L, E. 
1542 ; 28 L. J., M. C. 138 ; IS Jur. 447 ; 2 
W. R. 465. 

A. contracted with B. to keep the general 
accounts belonging to his farm, to weigh out 
food for cattle, and set the men to work, to lend 
a hand to anything if wanted, and especially at 
all times to carry out the orders of B. He Vas 
convicted, for refusing to obey the order of B. 
to go through the whole of" the cattle stock 
under his charge : — Held, that he was not a 
servant in husbandry within 4 Geo. 4, c. 84, 
s. 8. Dames v. Bermieli {Lord'), 8 El. & Ei. 549 ; 
80 L. J., M. C. 84 ; 7 Jur. (N.s.) 410 ; 8 L. T. 
697 ; 9 W. R. 8.34. 

Bomestic.] — A magistrate has no authority 
by 6 Geo. 8, c. 25, s. 4, to determine disputes 
between domestic servants and their masters, 
relative to their contracts of hiring. Kiteken v. 
Skaio, 1 N. & P. 791 ; 6 A. E. 729 : W. 
W. & D. 278 ; 7 L. J., M. C. 14. 

Manufaeturing. ] — A contract to weave certain 
goods at the house of the weaver is not a con- 
tract to serve within 4 Geo. 4, c. 84, s. 3, so as to 
give jurisdiction to a magistrate to commit the 
weaver, for neglecting his work after commenc- 
ing upon the same. Hardy v. Byle, 4 M. A Ry. 
295 ; 9 B. & C. 603 ; 7 L. J. (o.s.j M. C. 118. 

The summary jurisdiction given to justices by 
the 4 Geo. 4, c. 34, s. 8, extends only to cases 
where the relation of master and servant exists ; 
and, therefore, where A, had contracted with B. 
to build a wall for a certain price, within a 
certain time, and having perfoiined part of the 
work, refused to complete it : — Held, not to be 
within the statute. Lancaster v. Greaves, 9 
B. & C. 628 ; 7 L. J. (O.S.) M. 0. 116. 

So a contract “to print certain pieces of 
woollen cotton goods,” is not within 4. Geo. 4, 
c. 84, s. 8, and consequently a breach of such 
contract is not punishable under that statute. 
Joh/mm, Ex parte, 7 D. P. C. 702 ; 8 Jur. 481. 

But a contract to serve H. & Co., calico 
printers, as a designer for a term of years, is an 
employment within 4 Geo. 4, c, 84, s. 8. 
Ormerod, Ex parte, 1 D. & L. 825 ; 1 New Sess. 
Gas. 88 ; 1 8 L. J., M, C. 73 ; 8 J ur. 495. 

By agreement in wilting, A. agreed to serve 
B. and C., potters, as a biscuit-oven placer, at 
daily wages for twelve months. By another 
agreement^of the same date, E. agreed to serve 
Ik and C. for the same period as a biscuit-oven 
fireman, to be luaid by piece-work, he paying A. 
wages out of what be earned : — Held, that the 
relation of master and servant subsisted between 
B. and C. and A., notwithstanding his wages 
were paid by R., and consequently that he was 
properly convicted for absenting himself from 
B, and G.’s service. Willett v. Boote, 6 H. & N. 
26 ; 80 L., J., M. 0, 6q' 3 L. T. 276. ' 

An iron-shipbuilder contracted in writing 
with six skilled handicraftsmen to plate a vessel ; 
they agreed exclusively to serve him subject to 
the . rules and I’o^atlons of the yard, and to 
execute the whole Of the skilled and unskilled 

/ ’ / • 29—2 
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artUicers within 4 Geo. 4, c. 3. 
y. Tochh 14 C. B 
238 ; 10 Our. (H.S.) Ii9 , t 
835. 

So a person woriang ] 
wages anh a commission, 
other w^orkmcn, is an ai 
ArmMage, 13 W. B. 144. 

A journeyman tailor wa^ em] 
particular piece of 
him upon. There ^ 
aiiv specific time, hut he was to w 
foi tL master upon his premises 
finished any particular 30b ^ 
taken. He was convicted 
lecting to go on with the m 
which he had in hand H' 
ment created the relation 0 
and the justice had junsdiotion 
Gordon. Id-r part.-, 25 L. J., M. C. 12 , i oui. 
(N.S.) 683 ; 3 W. B. 568. 

“ Workman.”]— By the 

a%oS^’S“umlry jurisdMon and such 
fnv the nurposes of this act, shall 
dee 4<l to he a ciLrt^of civil jurisdiction ” limited 
Bv < 10 “In this act the expression 
to 10*^. Bj b. io, who. hems 


32 L. J., M. C. 

8 L. T. 505 ; 11 W. B. 

manually at weekly 
and superintending 
artificer. WMteley v. 

vv-as employed to do anj^ 
work his master might set 
ras no contract to serve loi 
^ork exclusively 
till he had 
■which he had under- 
by a justice for neg- 
iflkinsf of a waistcoat 


evidence of custom :---Heid, tnat i 

they were posted, or a w'ell-kno\^n 
the district, might be sufticient to 
contract, if found as^a fact to exis 
JSastwood^ 32 L. T. 8o5. 

Contract not in Writing.]—' 

tract for service in husbandry was nc 
and had not been entered upon, no 
could be taken to enforce it under th 
Servant Act, 1867, s. 3 (repeaM) 


L contract with his employeis h 
tiich he wms assisted by “ trans- 
3 himself engaged and paid, was 
within the act, and liable m 
a magistrate to pay damages 
contract with his employers, 

“ refusal to do the work, 

3 was ready and willing ‘to^do n,\ 
Mindcy, Bvmnl^y ^ Tav^s, oO L. J , 

M O " 48 • B Q. B, D. 182 ; 43 L. T. bOb , 23 
W. B. 242 ; 45 J. P. 142. Seo further cum, 
ante, cols. 860, et ,seq. 

Bailiff.1— 'Where a person employed by an 
attorneTto keep possession of goods seized undei 
a fi fa made complaint to a magistrate _ that le 
c<HBd not Obtain payment for ^ services and 
the magistrate having summoned the o-ttoiney, 
and heard the' complaint, proceeded under -0 
Geo 2, c. 10, and made an order upon the 
attorney for payment of a certain 
was afterward^ levied on bis;gpoas 
the magistrate was, liable to, an action of ties- 
rtass for that, the seiwlcefp^rformeHwms not ot 

such a nature as- to, give Mm .3unsdicHon 

’ M^&l4y.^4O0j'V'®»& d,'536 1 A 

' , I) ■f' ‘ ^ r ^ ^ 
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proceedings before a 

lor a breach of bis Cv „ 
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although he ' ” 

Gminger v. 


mm 


904^^ 

.0, .h. ,ro,i 

therein mentioned, the 


mentioned, the company - 

?“rt 

dn" — rsts tb-; 

nHt^ tat wL to be understood, by neccssary 
toplication, as binding ^JeXable 

“art rf’tS Employers, and the contract on tte 

part of the employed to do the 

hpress. V. Blnmmjham JJ., 1 • B. 3bb. 


__ Postins up of Eules— Custom.]— The 

-Af'v- nf n mill had a weaver in their 

loins to their work, and one required ^ouitepu 
days^ notice before termination of einplojmtnt. 
nri.r . inV work without notice, but it 


‘ workman. . . . means nuy - hove:’ iintice before terminatiuix ux 

a l“m'. Bervant in husbandry, 30 in'neyma i, | Ms work lyitliout notice but i 

"artifeer, handicraftsman, miner, ! i^at nor proved his attention had^ta^^^^ 

entjaged in iijanual laboui, • * * ' tvitUavpt * called to the rules or that he ha(.l riniA 
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within the meaning ot the Master aiKt v 
Act, 18()7.'s. 2 (repealed), iiidependentb 
husband. ’ TomkluiiOK, y. 32 L. T. ■ 

By Infant.]— By 38 & 39 Viet. c. , 

•ilisputes between an employer and a workman workman, 
may be heard and determined by a court of sum- ^ 

marv jinisdiction, who may order payment of any 
snin not exceeding lOZ. which it may f— ,1 ’ y 

due as wages or damages. A master, under the necessary 
-■’boYe «ectTnn. sought to rocoYer from an infant a .said noth 
turn of moncY, as damages for breach of contract Uuhhdrd, 
in absenting ‘himself from service. By the con- L. T 8U 
infant undertook to serve the master Where 
at a certain scale of wages therein fide belie 
i:i, power being reserved to the master, in guilt 
he should cease to carry on 

to reduce the operation of his works 

‘ ' strikes, &c., to terminate pursuance 

-k.ys’ notice of sufficient ' 

The justices held that the under it. 

“ against the infant, and L. J ., M. G. 6 
Held, that 

-'-3 contained in the agreement 
to labour contracts, or were s,.,'- 


:62. I by a workman, and a complaint thereon to 
justices, shews a dispute arising out of, or 
90, s. 4. incidental to, their relation as em])ioyer and 
, SO' as to ygive justices jindsdictiGn;. 
under the Employers and Woikmeii Act, s. 

^ notwithstanding that the workniau had not 

find to be expressly had notice that a weeks notice was 

- ' ' “ before leaving the service, and that he 

itig to dispute that fact. 

45 L.J.,M.a 69; 1 Ex. D. 179 ; 33 
; 24W. li. 812. 

a servant leaves his employment bona 
ving that he has a right to go, he is 
y of an offence under the statute 
busines-s, or find I i Gea +, c. 34 ; but other facts must reasonably 
drew that the desertion complained ot was in 
of that supposed right, and it is hot 
:hat it was merely possible lie acted 
Willett V. Boote^ 6 H. & H. 26 ; 3(1 
3L. T. 276. 

Absence through Illness.] — P. was by 
such I deed apprenticed in 1881 for seven years to W., 
and ill the fifth year W. covenanted to pay 

In that year ?. had a tumour in his 
d ..,.s in hospital; he claimed wages 
absent and incapable of woric ixndgr s. 5 


tract, the 
for five years, 
specific 
case Lw 
it necessary 

from want of materiah , 
the contract on giving fourteen day? 
his intention so to do. 1 
■contract was invalid as a[^ 
nccordingly dismissed the summons 
if the provisions _ r_ ^ 

were common tv. ^ . 

ns the master was reasonably justified in imposing, 
nnd if the wages were a fair compensation for a week, 
the services, the contract was beneficial and hantl and was 

therefore binding, and the case was accordingly while so a,_.. iqtv - 

Q I DA2^t 37 £ T. lb the illness of P. Pnttni y. Wooi, 51 J. ?. 549. 

An agreement in writing was entered into by for 1-A coal miner had been 

proYido ftiploynunt £01 g ^ g employed by them would 

f-y 't y is^i 12 Jur loof notice; and when the period elapsed the non- 

li L. J., M. C. 181 , 13 Jui. lUOl. > discharged. The miner and 
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By a memorandum in writing, Y. agt'eed ro 
serve M. as a cutler for three years, _and 31. U 
agreed to employ him and pay him for his work a( 
according to a schedule of prices. Having qmtied oi 
his service during the term, he was convicted re 
and imprisoned for twenty-one days, for nniaw- si 
fullv absenting himself from his service. After c; 
his discharge from }nison, he did not return to n 
the service of M., but went and worked eJse- o' 
where. On a second information laid against o. 
him for unlawfully absenting himself from the r( 
service, it was proved to the satisfactioin of the s 
iustices that on the first occasion he ahsentecl 
himself on account of a difference with his li 
master as to the scale of prices ; that when, af tei a 
his discharge from prison, he refused to return, n 
he was advised by his attorney that he was iiot a 
bound to do so : and the justices stated^ that t 
they thought it verv probable that he bona nde e 
believed what his attorney told him. The justices I 

convicted him under the 6 Geo. 3, c. 25, for unlaw- i 
fullv absenting himself, and sentenced him to t 
one'month’s imprisonment :--~"Held, that the con- 1 
viction could not lie sustained : first, because the i 
servant in refusing to return appeped to have ( 
been acting bona fide in the exercise of a sup- < 
iiosed right ; secondly, because the provisions of i 
the 6 Geo. 3, c. 25, s. 1, relating to this matter, . 
are. repealed or superseded by the 4 Geo. 4, c. 34 ; j 
and thirdly, because the servant having been ; 
once convicted for a de|>arture, with intent to ' 
leave his service altogether, could not be con- 
victed a scGond time under the 6 Geo. 3, c. 2o, s. 4. 

V. Youle, 6 H. & N. 753 ; 30 L. J., M. C. 234 ; 

4 t. T. 299 ; 9 W. R. 637. 

A servant having been convicted, under 4 Heo. 4, 
c. 34, s. 3, for absenting himself witliout leave 
or lawful excuse from his service, and imprisoned, 
and still refusing to return after his imprisonment 
to the service, the term of which is incomplete, 
may be again convicted ; and it is immaterial 
' that he intended in the first instance to break 
the contract once for all, or bona fide belie veil 
that in point of law the first imprisonment put 
an end to the contract. U'nivm v. Clarkif, 
35 L. J., M. C. 193 ; L. B. 1 Q. B. 417 ; 12 Jur. 
(K.S.) 429 ; 14 L. T. 356 ; 14 W. R. 688. 

A potter was convicted and sentenced to 
imprisonment for leaving his service before 
the time of contract was expired. After the 
imprisonment had expired, but before the original 
time of contract had expired, he, not having 
returned to the service, was again convicted loi 
absenting himself : — Held, that the second con- 
viction was good, as the contract, notvith- 
standing the first conviction and imprisonment, 
was not dissolved. pivHe. 7 Itl. & Li. 

697 : 26 L. J., M. C. 193 ; 3 Jnr (K.S.) 5U -,5 
W E. 623. S. C. and S. P., 2 H. & N. 219 ; 20 
L. J., M. 0. 155 ; 3 Jur. (N.s.) 937. 


The iustices on the infonnatiou ordered that 
the servant should fulfil the contraotr and they 
adiudged that if. upon a copy of a minute of the 
order being served on him, ho should neglect or 
refuse to complv with the same, ho should, tor 
such his disobedience, bo imprisoned tor one 
calendar month :-HeUl, that it the justices had 
not jurisdiction to im]>rison the servant, except 
on a fresh summons after he had disobeyed the- 
order, the latter part of the order mignt be 
rejected as surplusage, and the order itseU i\ as- 

still good. Ih. ^ 

D. was employed by B. under a contract, by 
the terms of which he was to keep the general 
accounts belonging to a farm of B., to weigh ouo 
, food for cattle, to set the men to work, to lend 
; a hand to anything if Avanted, and In all things 
■ to carry out his oi-ders. He entered upon the 

1 employment, and in the course of it was erdered 
5 hY B. to go through the whole of the cattle stock 
. under his charge on the farm, and to give par- 
) ticulars of all the animals which had died under 

- his care, and all bullings and calvings Avhich 

2 had taken place. Having refused to obey tiie 

3 order, he was summoned before justices ana 

- convicted under 4 Geo. 4, c. 34, s. 3, for such 
f refusal. On appeal against this conviction :~ 
• Held, that it was bad ; because, assuming tnat 
; he was such a servant, he had not been guilty or 
ti any misconduct or misdemeanor in the exertion 

0 of his contract to serve in that capacity. 

L. V. Berwick (LurS), 3 El. & El. o49 ; oO L. J., 

1 M. C. 84 ; 7 Jur. (N.S.) 410 ; 3 L. 1. 697 ; 9 \\ . R, 
334. 


|!foji“fuliilment of Contract,] — A magistrate has 
a jurisdiction under 4 Geo. 4, c. 34, to discharge, 
unless it shall appear to him that the servant 
“ shall not have fulfilled such contract, or hath 
been guilty of any other misconduct or mis- 
demeanor as aforesaid. ’ Billy y. Blwhi, 11 Q. B. 
742 ; 17 L. J., Q, B 132 : 12 Jur. 623. * 

An information bj" a master undei‘ 61 & 66 
Ylct. c. 85, claimed a fulfilment of the contract, 
but not payment of damages in the alternative : 
■—Held, that it wos not invalid to sustain an 
order for fulfilment. Crane v, Powell 38 L. J., 
M C. 43 ; L. R. 4 C. F. 123 ; 20 L. T. 703 ; 17 
■W. B. 161. 


Felony.]— The 4 Geo. 4, c. 34, s. 1, does not 
authorise magistrates to punish misconduct on 
the part of a servant which amounts to a teioiiy. 
JaokUn, Bx parte, 2 D. & L. 103 ; 1 Hew feess. 
Cas. 280 ; 13 L. J., M. C. 139 ; 8 Jur. o/b. 

c. Procedure. 

Information.]— The return to a habeas corpus, 
stated that S. T. Avas detained un(.lcr a Avarrant 
of commitment and conviction by a 3 ustice, 
Avhich, after reciting a complaint by R. T agmnt 
of J. D., that S. T. had contracted Avith J. D. to 
serve J. B. in the capacity of a niiner, and had 
entered into such service and did, before the 
term of his contract Avas completed, absent him- 
seif from his service, and did thereby neglect to. 
fulfil the same contrary to the form ot tlie 
statute in such case made and provided, set forth 
the contract of service, and cAndence of fe. i* 
havim^ left the service Avithout the consent ot 
J. B., and convicted S. T. of the offence charged 
in the information and complaint Heki, that 
, no off’ence Avas laid in the information, though 
it folloAved the Avords of the 4 Geo. 4, c. 34, s. 3, 
inasmuch as it did not appear that the abseiice- 
; of S. T. Avas Avithoiit laAA’ful excuse ; and tno^ 
, prisoner Avas discharged, llefj.y. Titrmr,2 Hcaa 
■ !sess. Cas. 403 : 9 Q. B. 80 ; 15 h. J., M. 0. 140 ; 
L 10 Jur. 522. 


Convictions.]— In a commitment in execution,, 
under the 4 Geo. 4, c. 34, s. 3, which is intended 
by the statute to operate as a conviction, the 
Avarrant must shcAV that the magistrate has done 
all that is necessary to make the conviction 
lawful. Meg, v. TordofU D. & ^ ^ Q* ^ 

933 ; 1 New SSess. Cas. 171 ; 18 L. J,, M. G. 14o t 
8 Jur. 772. 

A conviction dkl not expressly state that the; 





909 MASTEE AND S'E'RY ANT— Under Employers and Workmen Act. 910 

servant had entered the service, but it found that section: — Held to be no objection, first, 
that he did “ misconduct himself in his said that the conviction purported to be founded on 
service ; — Held, that this was a sufficient find- the information of A. and the oaths of him and 
ing of bis having entered into the service, other credible witnesses, whose names were set 
Balicr, Ex ‘parte ^ 7 EL & Bl. 69 7 ; 26 L. J., M. C. out ; and, secondly, that the warrant on which 
196 ; 6 Jur. 514 ; o W. il. 628. S, IL and the premises of the defendant had been searched 
S. C., 2 H. A K. 210 ; 26 L. J., M. C. 155 ; 3 Jur. for the suspected materials was granted on an 
(N.s.j 0<S7 : 5 W. B. 661. affi<lavit of A., in which he only stated that he 

The conviction stated that it appeared to the had cause to suspect that there w'erc purloined 
magistrate, as well on the examination on oath or embezzled materials on the premises of the 
of 31., in presence of the party charged, “ as defendant, and did not shew' the offence to have 
otherwise,'’ that the party had absented himself : been committed wnthin the jurisdiction of the 
— Held, that it was not to be inferred from this justices. I/j. 

that the justice had proceeded upon evidence A conviction under 17 Geo. 8, c. 56. s. 10, and 
not given in the presence of the party. J/j. 58 Geo. 3, c. 51, for having in possession articles 
The conviction stated that the party miscon- sus})ected to be purloined or embezzled, was not 
ducte<l himself, Ac., by neglecting and absenting in the form given by the schedule to the latter 
himself from his master’s service ” : — Held, that statute, and })urported to be made on the infer- 
this was not a finding of two statutable offences, niatiou of the informer and the oatlis of him and 
but only of the absenting. certain other credible witnesses, wiiose names 

In an action for false imprisonment, it w'cre set out, and concluded by awarding the 
appeared that the plaintiff had been committed penalty to bo })aid as the ia\v\lirccts : — Held, 
to prison by w'arrant of a justice, under 4 Geo. 4, first, that it was not necessary that the coiivic- 
c. 84, s. 3. The warrant alleged that the plain- tion should state — 1, the value of the materials ; 
tiff, a collier, had been guilty of divers mis- 2, to whom they belonged : 3, that the defendant 
demeanors, particularly that he had absented knew them to be purloined or embezzled ; 4, that 
himself from the service of his masters before the the informer or witnesses were svvoim in the 
term of his contract with them was completetl, presence of the accused ; 5, that the acciiseil, 
contrary to the form of the statute : — Held, that w'heii before the magistrates, had not applied 
no conviction w'as necessary inuler the statute ; for time to produce the parties from whom he 
and that the warrant, whether it was an order received the suspected materials. 
or in the nature of a conviction, was the only If yarn, of a description liable to be con- 
instrunieiit contemplated by the legislature, and demned, is found in the house of a party, 
the legality of the imprisonment depended upon magistrates have jurisdiction to condemn it- 
the sufficiency of that instrument alone. Zind- under 17 Geo. 3, c. 56, and to convict the party, 
sa?/ V. Leiqh.^ 11 Q. B. 455 ; 3 New' Sess. Gas. 99 ; although the yarn was not found on the execu- 
17 L. J., M. C. 50 ; 12 Jur. 2S6 — Ex. Ch. tion of a search-w'arrant previously granted. 

Held, also, that wdiether the w’arrant wms to v. 6 Car. A B. 167, 

be construed with less strictness as being in the A conviction on this statute, stating that A. 
nature of an order, or with greater strictness as w'as convicted before the magistrates upon the 
being in the nature of a conviction, it wais bad, oath of a credible witness, of having in his pos- 
as it did not bring the case wdthin the statute, by session, in bis dw'elling-ho use, certain materials 
averring either that the contract w'as in wanting, used in w'oollen manufacture, suspected to be 
or else that the service had been entered upon. iA embezzled and purloined, he not producing the 

party from wdioin ho bought the same, or giving 

Under 17 Geo. 3, c. 66, s. 10 — Theft of a satisfactory account, and then going on to 

Manufacturing Materials.] — A conviction undei* adjudicate, is good. /&. 

17 Geo. 3, c. 56, s. 10, stated, that materials used By 17 Geo. 8, c. 56, s. 10, it shall be law'ful for 
in w'oollen manufactures, suspected to have been any two justices, upon complaint made to them 
purlomed, had been found in the house of A., upon oath that there is cause to suspect that pur- 
and. that he had given no satisfactory account loined or embezzled materials, used in certain 
thereof to the convicting justices : — Held, that manufactures, are concealed in any dwolling- 
it W'as not necessaiy that the conviction should house, outhouse, yard, garden or other place or 
state that the}' were found concealed in the places, to issue a search-warrant for the search, in 
house, nor that they were found under a search- the daytime, of eveiy such dwelling-house, Ac. ; 
warrant. Meg. v. iVlleoeh or Wileoelin^ 7 Q. B. and if any such materials, suspected to be pur- 
31 7 ; 1 Now' t^ess. Gas. 651 ; 14 L. J., M. C. 104 ; loined or embezzled, are. found therein, to cause 
9 Jur. 729. the same, and the person in wdiose house, outhouse, 

The 17 Geo. 3, c. 56, so far as regards the dis- yard, garden or other place they are ffnind, to be 
tribution of the penalties thereby imposed, is brought before two justices, ami if the person 
repealed by 58 Geo. 8, c. 57. Ih, * shall not give an account to their satisfaction 

Where the information under 17 Geo. 3, c. 56, of how he came by the same, he shall be adjudged 
s. 10, has been laid before tw'O justices, and the guilty of a misdemeanor Held, that a ware- 
conviction has taken place befot-e tw'o other house occupied for business purposes only, and 
justices, this fact must appear on the fa-ce of not within the curtilage of or connected with 
the conviction (unnecessary since 11 A 12 Viet, any dwelling-house, was a “place” w’ithin the 
c. 43, s. 86). Ih, meaning of the above section. Meg. v. Edmund- 

The offence created b}' 17 Geo. 8, c. 56, s. 10, sen., 2 El. A EL 77 ; 28 L, 0., M. 0. 213; 5 Jur. 
consists in the accused party not giving, when (isr.s.) 1331 ; 7 W. E. 565 ; 8 Cox, C, C. 212. 
brought before the justices, a satisfactory explana- 
tion of how' he came by the goods suspected to Appeals — Under 17 Geo. 3, c. 66,] -— Under 

have been purloined or embezzled, Moothroyd., 17 Geo, 3, c. 56,, ss. I, 2, 20, 22, tw'O justices may 
In re. 2 New' Sess, Gas. 251 ; 15 M, A W. 1 ; 15 convict and sentence to imprisonment ; and the 
L. J,,'M, C, 57 ; 10 Jur. 117. party - convicted may appeal to the sessions, 

' Therefore, w'here a party w'as convicted under giving notice t-b.the justices at the time of con- 



victioii, and at the same time entering into t 
recognisance with sufficient sureties to try the s 
appeal and abide the judgment of the sessions; 3 
but if he does not at such tiine^ entei* into such . 
recognisance, the convicting justices are to . 
commit him till the sessions, unless such recog- 
nizance be sooner entered into, and are to trans- 
mit the conviction to the sessions, and _ the < 
sessions, on proof of notice of appeal, and on i 
receiving the conviction, are to hear the appeal , 
and if the conviction be affirmed, the pmty is 
to suffer the punishment originally adjudged, 
the time of imprisonment, if inflicted, being com- 
puted from the time of affirmance, unless the 
party has been imprisoned under the onginal 
convection, in which case the time for which he 
has been so conlined is to be included m the 
orfler of confirmation. Reg, v. Iwgfom^ o A. a: ii. 
480 ; 6 N. & M- 88(5. ^ , . 

Br 17 Geo. 8, c. 56, s. 20, an appeal is given 
to the sessions against certain convictions, the 
party giving notice in writing to the justices 
convicting, and entering into a recognizance to 
try the apiieal. and those justices are required to 
effye notice to' the party of his right to appeal ; 
if those justices do inform him of such right, | 
without saying anything about the notice, and 
he enters into the recognizance, the sessions are 
bound to receive the appeal, though he did not 
‘ give the notice in writing. Rac v. Leeds JJ., 
4 Term Bep. 583. 

Or if the justices at the time of such convic- 
tion make known to the party convicted his 
right to appeal, and he declines appealing, they 
need not go on to inform him of the necessary 
steps to be taken in order to appeal. Rex v. 
If. Jf?.. YorksJihr JL, 8 M. & S. 498. 

Damages— Subsequent Proceedings in respect 
of Continuing Breach— Jurisdiction.] —Where 


Lt. And the 
irrected ” is 
whipping, 
be inflicted 
io, 3, c. 25, 
he offenders 
y . time not 
j than one 
inflicted by 
^oseiistm, 14 


r,]— A com- 
whicb' states' 
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that the defendant, a miner, had contracted to 
serve A., but omits the words “in the employ- 
ment of a miner,” is ill Reg, v. Jones ov LtavU, 

1 New Sess. Gas. Z ; 1 D. k ,L. 82*. : !.-> L. J., 

M. C. 46 ; 8 Jnr. 470. ' ^ ^ . 

So a commitment, stating that complaint had 
been made against E., servant toGr., for miscon- 
duct in his said service, is insufficient, tor not 
stating the nature of the service. 

In rSyl New Sess. Gas. 181 ; 13 L. J., M. G. 1(.>1. 

A warrant of committal stated that A. con- 
tracted to serve H. & Co., calico printers, “as a 
designer,” and that, whilst he was in such ser- 
vice and in the execution of the said contract, 
he was guilty of, &c. :— Held, that it was not 
necessary to state under which of- the various 
classes of employment enumerated in the 4 Ctco. 4, 
c 34 s. 3, that of a designer came, and that 
it was sufficient, if the court should be of opinion 
that a designer was a service or employment 
within that section. 1 

D. & L. 825; 1 New Bess. Gas. 38; 13 E. J., 

M. C. 73 ; 8 Jur. 495. 

Upon a corapiaint against a servant for absent- 
i ing himself from his service, the conv iction 
‘ adludged that he should be imprisoned in the 
liouse'of correction, there to remain and be held 
to hard labour for one month. The commitment 
required the keeper to receive him into custody, 
there to remain and be corrected, and held to 
hard labour for one month (following the words 
of 20 Geo. 2, c. 19, s. 2) : — Held, that the 
‘‘correction” therein mentioned must be under- 
stood to mean something beyond the hard labour, 
and therefore that the commitment was bad, as 
varying in this respect from the conviction, 
and authorising a punishment not waiTanted 
by the statute. Wood v. Re/iwic/i, 10 M. & vS . 
195; 11 L. J., M. C. 127. 

A viavty was committed by a magistrate, under 
4 Geo. 4, c. 34, s. 3, by warrant of commitment, 
which was in the following form “ To the con- 
stable of M., Surrey, &c. Whereas, informatmn 
and complaint hath been made unto me, one 6:c., 
upon the oaths of J. H. and S. M., both 
the said county of B., calico printers, that W. J., 
of M. aforesaid, in the county aforesaid, calico 
printer, did, on Wednesday, the 8th of May inst., 
contract with the said S. M. to print certain 
pieces of woollen cotton goods, and that the said 
W J. had adopted such contract, and entered into 
the service of the said B. M., under such contract, 
and that the said W. J. hath, in his said service, 
been guilty of divers misdemeanors, miscarriages, 
and ill behaviour towards the said S. M., and 
particularly with having, on the 9th of May insd., 
refused to perform such contract, and left ins 
said work unfinished, and the service of the said 
B. M., without his licence or consent. And 
whereas, in pursuance of the statute in that case 
made and provided, I have duly examined the 
proofs and allegations of both the parties, touch- 
ing the matter of the complaint, and, upon due 
consideration had thereof, have adjudged am 
determined, and do hereby adjudge and deter- 
mine, the said complaint to be true. It then 
commanded the constable to convey the party to 
the house of correction, and deliver him. to the 
keeper thereof who was ordered to detain him m 
custody -.—-Held, that this was a commitment in 
execution, and that it was bad, because it did not 
shew, either that the contract was eiiteied^into, 
or the work refused to be done or the party found 
' wdthin the jurisdiction of the magistrate. Jimi- 
S(m T. Reid, 6 M. kW. 124 ; 9 h. J*, M, C, 25. • ; 







.. .; 


A warrant of coniinitment of a servant for 
leaving his master’s eniployineiit is bad, if it does 
not aver either that the contract wan in writing, 
or that the service had been entered upon. 
Ashew^J^lr jmrte and In re, 2 L. M. & P. 429 : 
20 L. J., M. 0. 241 ; lo Jur. 705. 

A waiTant of commitment under 4 G-eo. 4, 
■c. 34, ss. I, 3, should state that the examination 
^vas on oath, and taken in the presence of the 
■defendant. Gran, Ex ‘parte and In re, 1 New 
Bess. Cas. 354 ; 2 D. & L. 539 ; 14 L. J., M. C. 25 ; 
8 Jur. 1049. B. lieq, v. Jonefi, 1 New Bess. Cas. 
3 : 1 D. L. 822 ; VS L, J., M. C. 46 ; 8 Jur. 
4/U. 

A commitment of a servant under 4 Geo. 4, 
c. 34, s. 3. for absenting himself, need not set 
forth the evidence on which the conviction pro- 
ceeded : but it must shew on the face of it that 
the servant has been convicted of an offence 
within the meaning of the act. It is therefore 


mence his service with H., acconling to his 
contract. The return then stated that whilst B. 
was in the keeper’s custody, the same magistrate 
delivered to him another warrant of commitment, 
which stated that B. was dulj^ convicted “ for 
that T., a hamlicraftsman, did, at the parish of 
Holy Trinity, in the borough, contract with H., 
a shipbuilder, to serve him in the capacity of a 
shipwright, for a period not then expireti, the 
contract being in writing and signed by the con- 
tracting parties ; and that T. did not then and 
there, or at any day since then, enter into his 
service, accordingto his contract.aiid that he had 
not the consent of H. nor any lawful excuse for 
such his default in not entering into his service ; 
and that S., before the commitring of the offence 
by T., unlawfully did aid, abet, counsel aiul pro- 
cure T. the said offence in manner and fomi 
aforesaid to commit ; that is to say, B. tlid then 
and there aid, abet, counsel and procure T. so as 
aforesaid not to enter his service according to 
the said contract”; and it was thereby adjudged 
that B., for his offence, should bo imprisoned in 
the house of correction in the borough, &c. The 
first warrant of commitment was bad on the face 
i of it .‘—Held, first, that the defect in the first 
warrant w^as cured by the second, it appearing by 
the return that the second was substitiite<l by 
the same magistrate as an amendment of the 
first. Smith, In7‘e, 3 H. A N. 227; 27 L. J., 
M. C. 186 ; 6 W. E. 440. 

Held, secondly, that the second warrant 
sufficiently stated that B. aided T., “knowing 
that he had not the consent of H., or any lawful 
excuse for not entering into his service.” Ib. 

Held, thirdly, that the warrant was not bad, 
because it stated that B. “ did aid, abet, counsel, 
and procure,” without stating of which offence 
he was convicted. Ib. 

Held, fourthly, that an aifi<lavit could not be 
received for the purpose of shewing that T. did 
not, in fact, contract witliin the borough, as 
stated in the warrant. I h, 

A warrant of commitment stating that A. had 
contracted in writing, to serve two poi'sons for a 
certain time, but had absented himself without 
leave of his “ said master,” and not stating that 
at the hearing of the complaint by the magis- 
trate the evidence of the said A, himself had 
been heard Held, sufiiciout. Price, In re, 2 
■W. K. 473. 


against the 4 Geo. 4, c. 34, s. 3, and that the 
justice had adjudged that he should be com- 
mitted for tw'o months, and commanded the 
constable to take and the gaoler to receive him : 

— Held, that the conviction and warrant of com- 
mitment might be in separate instruments ; that 
this instrument was a warrant of commitment, 
and therefore it was no objection that it did not 
set forth the evidence before the justice, nor 
state that it was taken in the presence of the 
prisoner or upon oath. Bailey, In re, 3 EL k 
EL 607 : 2 C. L. E. 1645 ; 23 L. J., M. C. 161 ; 

18 Jur. 930 ; 2 W, E. 422. 

Held, also, that it might be shewn by affidavits 
that there was no evidence before the justice of 
such a contract to serve as would give him 
jurisdiction ; but that if there was. any evidence 
to justify the finding of the justice, the court 
could not interfere. Ib. 

The return to a habeas corpus stated, that the 
prisoner was committed for three months by war- 
rant of a justice set forth in the return, reciting 
a conviction by the justice, on which the warrant 
purported to proceed, for an offence under the 
4 Geo. 4, c. 34, s. 3. The recited conviction was, 
on the face of it, bad. The return then stated, 
that, a week after such commitment, the prisoner , 
being still in custody, the same justice delivered [ 
to the gaoler another warrant of commitment, 
reciting and grounded upon a conviction of the 
same date as the first, by the same justice, setting 
forth the same offence, and imposing the same 
punishment. In this conviction no material 
defect ap[)eared : — Held, that the prisoner was 
rsot entitled to be discharged, the return shewing 
■a good warrant, under which he w-as in custody, 

Ileij. V. Micharix, 5 Q. B. 926 ; D. k M. 777 ; 13 
J--. J., M. G. 147 ; 8 Jur. 752. 

A habeas corpus having issued, directed to the 
keeper of a house of correction in the borough of 294, 

Kiiigston-npon-Hull, to bring up B., a prisoneiv ' , • 

detained in his custody ; he made a return, • Order of Discharge.] — An order of a justice 
setting out a warrant of commitment by a for discharging a -Servant from her master’s ser- 
magistrate of the borough, stating that B. did vices under 5 EliiSi c. 4, was void, and not merely 
unlaTviully aid ami abet T., a handicraftsman, voidable,' bie^au^; it .did not- appear on the order 
who had contracted in writing to serve .H,, 'fa, .itself,, that B she'' was a servant in husbandry.” 
sskipbuiMer, in neglecting and' refusing to com* ■' ' -'f' I ' 





MASTER AND SERVANT— Shop Movrs 

, Bailway ; that the flefeiKlants, the Great 
i THE SHOP HOHBS ACTS. Railway Conn)aiiy, supplied the entries, 

j Liid firemen for working the uaflic ot the J 

'Railway, and also the signalmen for ^ 
the said traffic at the S. Junction ; t 

L. T. & S. train in which the sep’-aiit t 
• ' 1 f*arne into collision with a train ot the cl< 

, of time occupied the junction, through the iie 

elsewhere than m I signalman there ; 

its h’w' B servant was hurt, whereby the plamtifE 
• T- .eiwices and was damnified. On dem 

Held, that the claim was inclepenaen 
-The contract of carriage for a pure tort, ai 
he maintained. Bervrnger ^ 

L. J., C. P. 400; 4. C. P. D. 
W". B. 681. 

Death of Servant.]— A piaster cannot 
action for injuries which cause the ir 
death of his servant. Oshivni^, ^ 

5B : L. B. 8 Ex. 88 ; 28 L. T. 107 ; 21 ^ 
To a declaration against the cMen 
injuries caused to the plaintiff’s daug 
OP servant, by the negligent driving ot tl 
PQ dant’s servant, by reason i^diereot she a. 
died ; claiming as special damage the 1< 

services, and her burial expenses. A 

she was killed on the spot ; and a se< 
that the acts complained of amount 
felonious act, and that the pereon co 
them had not been prosecuted 1 
""‘1® Kelly. C.B., and Pigott, B. ; Bramwel 

™ sentieiite), that the first plea was good 

' the whole court) that the second plea 


F. HBDEE 

Hours of Employment— Young Persons—” 
or about a Shop.”!— The period of seventy -toui 
hours a week limited by s. 3 of the Shop Hom^ 

Act, 1892, for the employment 
in or about a shop.^is in 
upon the employer’s bu 
the shoi). Coll man v. 

63 ; [1896] 1 Q. B. 457 
445; 18 Cox, 0. C. 273 

Failure to exhibit Notice— Penalty. .v,„.pfore 

fine imposed by s. 5 of the Shop Hours Act, 18J2, theietoie 
does not apply" to a failure to exhibit the notice hy. 
required bv s. i of the act. No penalty is pro- .. . 
vicled by the act for the contmvention of s A ^ 

ri^95l 1 0. B. 223 ; 15 B. 9.5 ; 71 L. X. /6/ , 4.-3 _ 
w p : 18 Cox. C. C. 58 ; 59 J. P. 533. bee 


part of the damages, ror ioss ui Assault. 

^smrentalfoSiinS! Flembujtoii Proof of Service.]— In an action for beating 
R m thesonof theplaintifi, stating himas the servant 

sued the defendant in case for of the father, per V’ott set'utram ^ ^ 

ot their traveller from an aooi- not necessary to shew that the son „ 

with the defendant:— Held, that material business for lather ; it is soffioiu. 

maintainable, and the damages that he lives in ps “d ts pait ci 1 . 

, though ease and not trespass family. Jimes Bnncn,l Esp.Jlt , Icakc, 
sn the proper remedy had the jjgamal Expenses.]— In an action 

£Si;L'.ssfe 

’■y- "• 5 m’. & S. 198 : 1 Stalk. 287. 


, his servant, whilst a passenger on an action tor entering his h( 
caused by neglect of their duty to his daughter, fi™(l serv 
the servant according to their con- the daughter is abm e tw tn 

n as such passenger.unless the master service are proved, Hiough 
to the contract.' V. for service. FeimettY.AU. 
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Luplchi, 7 B. &: C. 387 : 1 M. & Ry. 166 : 6 L. J. 
(O.S.) K. B. 23 ; 31 R. R. 236. 

A father, who permits a married man to visit 
his daughter as a suitor, cannot maintain an 
action against him for seducing her. Beddie v. 

Peake, 240. • 

If the daughter of a person, who, performs all 
the duties of a servant and domestic offices in 
her father’s house, though she does not actually 
sleep in the house, is seduced, the father may 
support an action per quod servitium amisit. 
3Iajm V. Barret, 6 Esp. 32 ; 9 R. E. S04. 

Where it appeared that the defendant de- 
bauched the plain tiffi’s daughter, and that she 
was delivered of a child, hut the jury found that 
the child was not the defendant’s : — Held, that 
the jury was rightly directed to find a verdict 
for the defendant. Bager v. Grimimod, 1 Ex. 
61 : 16 L. J., Ex. 236. 

No action will lie for debauching a daughter, 
though the mother maintains her and her child 
during her lying-in, unless on the ground of the 
loss of service. SaUerthivaite v. JDeielmrd, 4 
Dough 315 ; 5 East, 47, n. ; 7 R. R. 654, ii. 

But an action will lie for enticing away the 
plain tiffi’s daughter, though there is no allega- 
tion that the defendant debauched her, or 
that there was any binding contract of service 
between her and the plaintiff. Emiia v. Waltoti, 
36 L. J., C. B. 307 ; L. R. 2 C. P. 615 ; 17 L. T. 
92 ; 15 W. R. 1062. 

A defendant intending to seduce the servant, 
being the daughter of the plaintiff, hired her as 
his seiwaiit, and thereby obtained possession of 
her person : — Held, that the father might main- 
tain an action against him for such seduction. 
Sjieight v. Oliviera, 2 Stark. 493 ; 20 R. R. 72S. 

Loss of Service— Necessity and Proof of.]— 

In order to sustain the action for seduction, 
some service, either actual or constructive, ren- 
dered by the daughter to the plaintiff, must be 
shewn. Blaymlre v. Ilaijley, 6 M. k W. 55 ; 
9 L. J., Ex. 147 ; 4 Jur. 107. ' 

An action is not maintained by evidence that 
the daughter, though under age, was living in 
another person’s family in the capacity of house- 
keeper, and had no intention at the time of the 
seduction to return to her father’s house, though 
she afterwards did return there while within 
age, in coiise(,iuence of the seductioip and was 
maintained by her father. Bean v. Feel, 5 
East, 45 ; 1 Smith, 333 ; 7 R. R, 653. 

A. occupied two farms seven miles distant 
from each other : A. resided at one and his son 
and daughter at the other. The daughter acted 
as mistress of the house of the latter, and had 
the poultry for her benefit : — Held, that she was 
sufficiently the servant of A, for him to main- 
tain an action for her seduction. IloUoivay v. 
AMI, 7 Oar. & P. 528. 

Evidence that a niece, being about sixteen 
years of age, occasionally assisted in the house- 
hold woi’k, DO servant being kept in the family, 
is sufficient to constitute the relation of master 
and servant between the uncle and niece, and 
such relation Is not destrojmd by the circumstance 
of the niece's being entitled, on her coming of 
age, to a sum of nearly 500?., of which the 
interest is applied in the meantime for her bene- 
fit. Manmll v. Thommn, 2 Car. k P. 303: 31 R. R. 
666 . 

It is not necessary to shew any acts of service 
done by the daughter, it is enough that she 
lived in the father’s family under such circum- 
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stances that he had a right to her service. 
Maunders, Venn, M. k M. 323 : 31 R. R. 734. 

A father cannot maintain an action for the 
seduction of his daughter, when he is unable to 
allege in his declaration the loss of his daughter’s, 
services by reason of the wrongful act of the 
defendant. Gr'ninell v. WelU, 7 Man. k G-. 1033 ; 
8 Scott (N.R.) 741 ; 2 D. & L. 610 ; 14 L. J,. 
C. P. 19 ; 8 Jur. 1101. 

When a daughter has been seduced while out 
at service, and had left her service in a state of 
pregnancy, and returned home, where she was 
supported by the plaintiff until and after her 
confinement : — Held, that as tlie implied rela- 
tion of mistress and servant did not subsist 
between the plaiutiff' and the daughter at the 
time of the setliiction, the action was not main- 
tainable. Buries v. Williams, 10 Q. B. 725 ; 16 
L. J., Q. B, 369 ; 11 Jur. 750. 

A daughter, who was living with her father, 
at the defendant’s request, went and resided at 
his house to assist in his slioi) during the tem- 
porary absence of his wife ; she was to be paid 
for doing so, but no sum was fixed ; she remained 
three or four weeks, and received 8.v. when siie 
left and returned to her father’s : while she was- 
at the defendant’s he seduced her : — Held, that 
there was nothing in the position which the 
daughter held at the defendant's house incou- 
sistent with the subsistence of the relation of 
servant to her father, and that he could, there- 
fore, maintain the action. (rviMths v. feet (fen. 

15 C. B. 344 : 24 L. J., C. P. 35 ; 1 Jur. {ik.a.) 
426; 3 W. R. ll. 

A daughter was employed by the defendant as 
an out-door farm servant from February to 
November, being absent during the usual work- 
ing hours from her father's house, where she 
passed the remainder of her time, sleeping tliere 
and assisting in the household tlutios. In April 
of the following year she gave birth to a child, 
of which the defendant was the father : — Held, 
that these facts constituted a sufficient service to 
the father to support an action at his suit. Fist v. 
Faur. 4 B. k S. 409 : 32 L. J., Q. B. 386 ; 10 Jur.. 
(N.S.) 202 ; 8 L. T. 737 ; 11 R. 918— Ex. Clu 

A daughter lived in her fathe.r’s house, but 
worked during the day at the defendant’s mill, 
receiving wages. She did washing and other 
domestic duties for her father : — Held, sufficient 
evidence of service to entitle the father to main- 
tain the action. Off den. v. Zaneashire. 15 W. R., 
158. 

The plaintiff’s daughter, aged twenty-four 
years, was seduced in the house and service of 
the plain tiftV and the day after left this country, 
pursuant to prior arrangements, for America, 
but, while in service there, finding herself preg- 
nant, she returned to this country and went to- 
her sister’s house, where she was confined, and 
after her confinement she returned to the house 
of the plaintiff : — Held, that there was evidence 
of loss of service sufficient to sustain the plain- 
tifii’s action. Zemg v. Keiglifleij, Jr. II. 11 C. L. 221. 

An action for seduction is supported by evi- 
dence that the daughter, who was under the age. 
of t'wenty-one, being discharged from service, 
was returning home at the time of the seduction, 
and was on her return received into her, father’s 
house. Terry v, Hufelmmn, 9 B. k S. 487 ; 37 
L. J., Q. B. 257 ; L. R. 3 Q. B. 599 ; 18 LI T. 521 : 

16 W. R. 932. 

A parent cannot maintain an action for the 
seduction of a" daughter,' hot residing in the- 
house of such parent,’ but being a domestic 
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h think is a reasonable compensation to bo given 
n to her. . 4 K(?m(W v. .t.’s/iC'/. ti Oar. & r. i. .. 

“ On an inquisition of damages tor seduction, 
f- where l,00ol had been awarded by the jury, 

0 although the parties were in a moderate sphere 
8 S. the court refused to set it aside om the ; 
ground of the damages being excessive. hUiM- 

^‘'tlight Where die loss of service has ' 

o^‘ . further tlama^es nrav be conceded tor the loss 
wldolftt father or master has sustained by 

• ' ’ ■ ig deprived of the society and comfort Gt his 

’S her 1 child, and for the dishonour he receives. MeAfonl 
Esp. 119. . 7 ^ 

the case of an aunt. Chambers v. 

Liatiriff the damages the jury may take 
ucuant the expense of maintaining a bastard 
and the dishonour done to the Parent and 

.ugUtor. Tern/ v. t?' 

37 L J., Q. B. 257 ; L. h. 5 Q. B. 6J9 , 
T. 521-: 16 W. B. 932. 

adings and Evidence— Claim.]— A declara- 

itating that M., being the daughter . and 
rt of the plaintifE, with the consent^ of the 
;ifi became the apprentice of A., the wite 
. for the term of two years, tor 


servant, living in the house of her master, moi 
with the permission of her master ^ 

in the habit, during any leisure Ume, of assist 
in the work'bv which her pare^ eamM a liv 
hood. Thompson s'. Moss, 5 H. & 

Ij. J., B.X. 1 ; 5 Jur. (N.S.) 1133; 1 L. T. 43 
W. li. 44. 

it is necessary to shew someth 
relation of master and ^rvant, ho 

vuuTc. pi" 79 II Jnr (kIo 3M. _ . , ^ , 

* Where a daughter rented a house, and carried | beinj 
on the business of a milliner at the time c. j--- 
Lauotion :— Held, that the cireirmstance of hei • 
mother and the younger branches 

residins with her, and receiving part ot then \J-iiu . ^ 
support from the proceeds of her business (the 
father lodging elsewhere) d'diiot constitute such 
services as to entitle the father to maintain the 

^'^A°daughter was in service as » ^®™®f’ 
was seduced whilst on a three clays ^ 

her employer’s permission, to her mother. 11“' = 
her visit she gave some assistance in ho^ehold 
duties! At the time of her confinement she was 
in the service of another employer, 
wards retened home to 1'®' . 

action for her seduction brought by the m - ■ ,ir,voose of learning tne uusm 

-Held (by Kelly, C.B^, Martin, Brimiwell and pu P®^ ^ ^ ^ 

Chanuell, BB.), Tlctn' fn^ th^t in SSon that A.Pvith tt 

sei-vice at the time of the ° ^ defend.ant, should find and p 

thertfore, the " meat, drink, and lodging, nevert 

Jledffcs rt /Wi y J- (lant debauched her, whereby sh 

and Martin and Bram- incapable of seiwing A., aiid^ 
Held, by Kelly, G. ., < . i..., f.,,i mi the business is bad on demurrer, as 

well, BB., that *e action must also fml on of the 


p-irl intended to return home at the terminaiion ui ^ 

evidence that the daughtei- was a wiclow, that Bos. 4^ 1. (is. .) 

she was in employment of a third l»yy> Defence 1— 

occupied her time each week day Horn 9..30 a.ra. — — Defence, j . 
to S p.m.. that she resided in lodgings rented by the daughte rs not 
herself, but was in the habit during the time * ® §e"®rf ^ 

which remained at her disposal of coming to her fact. ^ ^ "t 

Tn other’s house and helping her by the discharge In an acrioii loi 
of household duties, which were of such a nature daughter and servai 
as would be usually performed by a servant, is in issue the tact o 
evidence proper to be submitted to the jury in fact of s®'"^®®- _ 

&lnm, o2 h. E. Ii. 316. debauched J., 

Damages, 1— A master may recover special of the plaintiff, anc 
damages for'debauching his servant, though not f, yi"* 

’ aSSforcaule 

letting with child the adopted daughter and guilty does not pm 

rss's™ 

“ tn’an action By a widow, the juiT is not con- must ^® 
fined to the mere' loss of semce of her daughter,' 21 L. I. rfbu_, lo \ 
tut may give some damages for the distress and To ^ special coi 
anxiety^of mind which the mother. and 

■' it is for the jury to say, taking into consideration 20 E. Ii. ?; 1 
‘ the situation in pi "the ^partie^,;, what;* they seduction the giil 



i’ iu 
Aifl's 

' tiw , 

lam* 


Btatiite of 3:4a&m’Oi*s'C?^ Mw.^3), but, extmds to 
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daiit and not of the plaintiff, is bad, as traversing 
an inference of lav/. Mimfun y, MaUrm/, It. li. 
7 C. L. 2-10. 

— — Evidence.] — It is not necessary to sustain 
the action that the daughter should be produced 
as a witness at the trial. Farnwr v. Joaeph^ Holt, 

Genci’al evidence of the defendant’s condition 
in life, though not of his specific pecuniary means, 
i.s admissible in support of damages. Salter v. 
Walter. 21 L. T. 3(50 ; IS W. R. 65. 

Tlie. father cannot examine witnesses to the 
daughter’s general character, except in answer to 
evidence of general bad character adduced on the 
part of the defendant. Ba-mfietU v. Massey^ 1 
Camp. 460. S. P., Bate v. Hill, 1 Car. & P. 100 ; 
28 R. B. 766. 

The daughter is not bound to answer in cross- 
examination, whether she had not previously been 
criminal witli other men. Bodcl v. Norris, 3 
Camp. 519 ; 14 R. R. 832. 

Kor does the mere cross-examination of the 
daughter, to shew that she had been guilty of 
improper conduct, entitle the plaintiff to call 
other witnesses to her character. I h. 

Evidence cannot be admitted that the defen- 
dant accomplished the seduction by means of a 
promise of marriage. Ih. 

The defendant may examine witnesses to prove 
pai'ticular acts of sexual intercourse between the 
plaintiff’s daughter and those witnesses, who may 
each be asked as to the fact, and the time and 
place of its occurrence ; but if the jury is of 
opinion that the defendant had such intercom’se 
with the plaintiff’’s daughter as caused him to be 
the father of the child, the plaintiff is entitled 
to the verdict ; and the evidence of her un- 
chastity with others is only to be considered in 
mitigation of damages. Terry v. Wuthins, 7 
Cai0& P.308. 

If the daughter is called as a witness, she can- 
not be contradicted by evidence of statements to 
which she was not cross-examined ; hut she may 
be called up again and asked the questions, 
though they should tend to charge her with 
having had connection with another person. 
Andrews v. Aslmj, 8 Car. & P. 7. 

The daughter was called and asked on cross- 
examination if she knew one A., which she 
denied. In defence, it was sought to contradict 
her, by proving that she had stated that A. was 
the father of her illegitimate child, and that he 
had deserted her Held, that the evidemce was 
inadmissible as a contradiction, the witness not 
having been cross-examined as to these state- 
ments ; but semble, that the evidence might 
have been given to prove her loose character. 
Carpenter v. Wahl, 3 P. & D. 457 ; 11 A. & E. 
803 : 9 L. J., Q. B. 217 ; 4 Jur, 964. 

Evidence may be given on an inquisition of 
damages, that the defendant visited at the piaiii- 
tiff’s 'house for the pnipose of paying his 
add]*esses to the daughter with an intention of 
marriage. Blliott v. Niehlin, 5 Price, 641. 

It is no ground fora new trial that evidence of 
a promise of marriage has been given. TiiUidtje 
V. Wade, 3 Wils. IS. 

To prove that her connection with the defen- 
dant (which happened but once) was against her 
consent, the daughter can be asked- only as to 
circumstances occurring immediately after the 
event. Colyer v. Muyyie, 2 Car, & K. 1011.' 

Particulars.] — In an action for seduction, 

to entitle the defendant to an order for particu- 
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lars, he must shew special cii'ciimstances other 
than those which would tend to a more restric- 
tion of the proof necessarily incident to such 
an action. Layan v. Giison, Ir. R. 9 C. L. 507. 

The defendant sought to obtain particulars of 
the times and places at which the alleged, con- 
nection took place : — Held, that untlcr the 
circumstances the defendant, without denying 
the seduction on oath, was not entitled to an 
order. Thompson y. Birldey, AT W. T. 700 : 31 
W. R. 230. 

Ill an action for seduction, particulars of the 
time and place of the alleged seduction ^v^ll not 
be ordered on the application of the defendant 
before delivering his defence, unless the applica- 
tion is accompanied by an affidavit staring his 
intention to deny the seduction. Knight v. 
Engle, CWT. T.m). 

— Interrogatories.] — In an action for the 
seduction of a daughter, interrogatories as to the 
defendant’s pecuniary means cannot be adminis- 
tered to the defendant ; but interrogatories as to- 
whether the defendant had had sexual intercourse 
with the daughter, and had stated that he- 
believed that she had not had suc.h intercourse 
with any other man, .are allowable. Hodsoll v. 
Taylor, 43 L. J., Q. B. 14 ; L. B. 0 Q. B. 79 ; 29^ 

L. T. 53 ; 22 W. R. 89. 

2. Enticing from Service. 

Action for — In what Cases.] — Ti-espass lies by 
a master for seducing his journeyman away. 
Halt V. A Idrldge, Cowp. 54. 

Although only hired by the piece, and not for 
any certain time. Loff't, 493. 

An action will lie for continuing to employ the 
servant of another after notice, though the peison 
so continuing to employ the servant did not 
procure him to leave his mastei’, or Icnow, when 
he employed him that he was the servant of 
another. Blahs v. Laivyon, 6 Term Rep. 221 ; 3 
R.R.162. 

No action lies for seducing a servant from his 
master, who has paid the penalties sti|)ulated by 
his articles for leaving him. Bird v. Band all, 3- 
Burr. 1345 ; 1 W. BL 373, 387. 

Nor for inducing a servant to leave his master’s- 
service at the expiration of the time for whieii. 
the servant had hired himself, although the- 
servant had no intention, at the time, of quitting 
his master’s service. Nichol v, Martyn, 2 Esp. 

734 ; 5 R. B. 770. 

A declaration by the lessee of a theatre, alleged 
in the first and. second counts that N. contracted 
with the plaintiff to sing at his theatre, and not 
elsewhere, during a certain term, without the 
plaintiff’s consent, and that the defendant during- 
the term, maliciously enticed and procured W. to 
depart from her contract against the will of the 
plaintiff, whereby W. refused to sing for the 
plaintiff at his theatre during the term. A third 
count alleged that W. had been hired by the- 
plamtiff as and was his dramatic artiste for a 
term, and that the defendant maliciously enticed 
and procured her to depart from her_ employment 
during the term : — Held (by Wight-man, J., 
Erie, J., and Crompton, J.), that the action was 
maintainable at common law, as the maliciously 
procuring W, to break her contract was a wrong- 
ful act, ' from which; damage ■ accrued to the 
plaintiff ; that, the, rule of law giving a remedy ' -■ 
for' enticing away servants is nob coiifiued to 
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ill cases where there is an unlawful or a malicimis : 
uiticins awav of a person employed to give his 
Exclusive personal service for a given time, under 
■he direction of the employer, who is injured hy 
■he wrongful act, and that the acti">n tor mali- 
Mously pmsuading a seiwant to_ quu his service 
is maintainable wherever there is, at the time of 
the persuading, a binding contract of hiring and 
service existhrg between the two parties, whethei 

the service is then actually subsisting or nrt. 

iMmUn V. Oye, 2 El & B1 216 ; -- L. J., Q. i- 
• 17 Tiir 827 : 1 W. K. 

Semble, pm’ Crompton, J., that the contract 
need not ho for exclusive service, and that an 
Action wiU lie for maliciously inducing another 
to break a contract of any description wheieby 
damage accrues to the party with whom the 

contract lias been made. i/i'. 

Blit, by Coleridge, J., that the persuading oi 
procuring, whether maliciously or not, a tiee 
rontractiiic^ party to break his contract, to the 
■damaee of the party with whom he has con- 
tracted. is not actionable ; the general rule of the 
law being to confine the remedy for breaches of 
contract to the contracting parties. X hat bet w een 
master and servant there is an exception to this 
law, founded solely on the Statute ot Labourers, 
and limited by it, and that W. not tailing within 
the class of persons provided for in that statute, 
the action was not maintainable. I o. 

An action lies against a third person who 
maliciously induces another to break his contract 
■of exclusive personal service with an employer 
whicli thereby would naturally cause, and did 
iu fact cause, an injury to such employer, 
although the relation of master and servant may 

BOt stfietly exist between the employer^and 
employed. Lmn.ley y pe (2 ^ 

approved. Boiocn v. Mall, L. J., Q. j 

6^Q. B. D. 33B ; U L. T. 75 ; 29 W. B. dbi : Xo 

^ Iri order to support an action for enticing 
away the plaintiffs servant, it is sufficient if a 
contract of service can be implied from the 
position in which the plaintiff stood towards the 
enticed away. Therefore, where the 
plaintiff was a publican, and liis^ daughter lived 
with him, and acted in the capacity ot barmaid 
but without any express contract ot seijice, and 
was TndSedW the defendant^ 
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and until I shall give J. S. (plfntiff) twelve 

months’ notice in writing to quit ^ 
as this agreement contained nothing binding on 
the plaintiff, it was nudum pactum ; and there- 
fore although B. served under the agreement till 
^pril i836,‘ when he left the service and worked 
for the defendant, who was shewn the agreement 
in question, and warned that B, was the plaintiff s 
hived servant, that in an action against the 
defendant for' harbouring the idamtiff’s servant, 
it was competent to the defendant to shew that 
the contract of hiring was altogether void under 
‘>9 Car. 2, c. 3, s. 4. v. Bfaum, 1 1 . & I). 

463 ; 9 a! & E. 693 ; 1 AV. W- & H. 120 ; 8 L. J., 
Q. B. 102. 


Evidence. ]--In an action against A., for 

seducing the servant of B. from his service, it is 
sufficient evidence that A. asked the servant to 
enlist in the army, and 

money. Keane v. Boyeott, 2 H- Bi. oil , o R. B. 
494; 

Damages where Injunction only Claimed.]™ 
AAdiere in such an action the employed was^ also 
a defendant, but as against him the plaintiff 
claimed only an injunction, and not damage^ it 
was held that damages might, in the drscretion 
of the court, be given under Lord Cairns Act 
r21 & 22 Viet. c. 27), and that the jury, there- 
fore, should be directed by 4he pidg^ in the 
event of a verdict for the plaintiff, to find such 
damages as should be awarded ; first, it the 
court should think it a proper casej^oth tor 
injunction and damages; and secondly, it the 
court should think it a proper case tor damages 
only, and not for an injimotion. Svmn -v.MaU, 
50 L J., Q. B, 305 ; 6 Q. B. D. 333 ; 44 L, 1. io ; 
29 W. B. 367 ; 45 J. P. 373— C. A. 

Measure of Damages.]— In an action for 
enticing away the plaintiffs servants the 
measure of damages is not to be ascertain^ at 
the actuaMoss which he siistainea at the time, 
but for the injury done him by causing them to 
leave his employment. v. A.vfy)',4 Mooie, 

12 • 21 E. E. 733. S. P., Dixon v. hell, 1 btaik. 
287 ; 5 M. & S. 198 ; 17 E. E. 308. 

3. Right to Depekd Sbkvant. 

Against Assault,]— A master may justify an 
assault in preventing his servant from being 
beaten. Tioliell v. DeaH, LofEt, 21o. 

Against Legal Proceedings.]— Where a master 

and his Wvant are both liable to an action to 

libel in respect of matter published by the 

servant in the master’s newspaper, and the acaon 

■is brought against the servant only, the 

is entitled to undertake the defence ot the 

servant. Brrny v. Doyul 

elation, 66 L, J., Ch. 587 ; [1&9(] w Cl . , 

L. X. 735 ; 46 W. B, 86—0. A. 

B. LIABILITY OP MASTER. 

1. Os OOKTKACTS OB’ SBEVAHTS. 
a. Goods Supplied. 

Por Use of Master.]— Where articles are 
furnished for the use of a master, thou^ the 
servant was by agreement to provide them, th 


' MASTEE ' 


is liable to the tradesman who furnishes B.,Avho was a tailor, put lace, with the a,rms of 
them hrehnif^ y. Ahd, 1 Esp. 350. A., his customer, wrought in It, on the livery 

if a coachman goes in his master’s livery to suits he made for A. B. had the lace made in 


Inro’c salary to nroAde horses, unless the person than when A. ceased dealing with B., she was 
of whom die horses were hired had some notice not bound to pay for any of this lace that B. then 
that the coachman hired them on his own account had in his hands. Ih, 

.mid’ not for his master, lllmdl v. Samjmyo, r.nr 


and not for his mi 
3 Gar. P. 254:. 


ITew Tradesman.! — If a servant employs , , . , ^ 

indesman to do any work tvho has not been tormer occ^aons i^id tor goods so ordered or 

iacietama.it lu '-lu n- hIiaw thfit flip, tm tier had 


Scope of Authority.] — A master is not 

liable for spirituous liquors ordered by his butler 
in the name of the master, unless he has on 


^tradesman TO uo a^v there is eyideuce to shew that the butler had 

min dots the whhourcommunication with authority from the master for so doing. Jlau.d.. 

So master, though the thing to which the work v. Com/e,:, 2 btark. 2bl. 

nn?liS'''/f*^«eiv?'S™ Evidence of Authority.] -The <iefcudairfs 

not mime. 5 1 . dnnnm nil had on vn, nous occasions ordered sroods 


' Evidence of Authority.] -The 

not nauic. shopman had on various occasions ordered goods 

Keady Money Transactions.]— If a person 0“ pj®** ilf ®i*“P orders had been 

. , u^, +>,o Viahit of mviiio- readv ratifaed by the defendant ; but on every ccoasion 

who has been in the habit ot 1 t.ho vood/l„nl been ordered Iw the ah mman at 


money'iver hi smwanrmon^ btt^ mea-i the goods had been ordered by the shopman at 
money ^ the shot), and had also been delivered there: — 


money gnes servant the shop, and had also been delivered there:— 

iS'tead of paying ready money, ordei-s the meat Held that this afforded evidence of authority m 
instcaa oi 5 «Vionman to Durchase eroods on credit from 


msteacior ^ ,, monev the master the shopman to purchase goods on credit from 

““ v! the shopman at altother place, and to carry them 

]& imt ^ away himself. SummerH v. boiumon, i Bl. Bl. 


^‘’And^'so where the master gives the^soiwant 


money beforehand to pay for goods. JMy v. 
5 Esp. 76. _ .y 


o Jiisp. . , . . . X 1 ISTotice to Tradesmaa.]-— Where a party has 

But where he authoi ses L dealt .with a tradesman on cralit, it is not 

sufficient to give notice to the tradesraams set- 


the servant embezzles the money, the rnastei is 
liable for the goods. Ih. . 


vant dhat he means to pay ready money in 


vxi? XI i thp hobit of fWure ; it must be given to the tradesman him- 

mere the master of a self. bratlaMl v. h^enman, 3 Esp. 85. 

aying ready money , x, A gentleman is liable for corn ordered in his 


certain quantities to his hanii ^ ‘ name'" by a livery stable-keeper, who had been 

suffers other goods of the sotisfvinEr him- coachman, and continued to wear his livery, 

without intorming the ® ’ / ii?facl thev having given notice to the tradesmen of the 

self that they were toi his s^ , . , , ‘ Pearce employment being at an end. Ade v. Af.o}itagve^ 
were not, the master will not be liable. Ptanc ^ » 

V. Rogers^ 3 Esp. 214. Although, where a servant has once been held 


Weekly Bills- 


■NTpfriifrPTicP 1— A baker mfister as liaviiig authority to pledge 

l and wfs iiis credit, that ^authority cannot be witlalrawn 

vveelc to week, and ^^ab • servant, but there must 


delivered bread from merely by ordem to the servant, but there must 

paid many sums by the hoii^-Cv -ei ^ ^ i-,,-, -i-iz-v+iVo i-r. tiiA fvn/ipcmpn • vpt wn'tii An t pvnvAs«^ 


paivi XAAXV . g:" Vn'iio fnv A npnnd bc iiotice to the tradesmen ; yet, without express 

customer, and receipted w cekh b . , ^ .. evidence of actual notice, there may be evidence 

nf time subseaueiit to a time toi wnicn tnc — , ; „ . 


of time subsequent to a circumstances, as lapse of time, or 

housekeeper had not paid Held, in an action sendim? in accounts, from which it imav 


hoii^sekeeper had not or not sending in accounts, from which it may 

of uesrli- inferred that the tradesmen must haye knowm 


a-f -nAo-li- be interred tnar tiie miaesmea miitau uavu 
of the unpaid bills, that xlot; that there was no such authority, and that he 


wftti tnat mere was 110 sucu auiuuuL^v, auii Lu<hs.. nc 
gcnce was not raised, and that the fc ^ ^ contract on the credit of the master, 

entitled to the verdict, as the defendant did not 

t.lip hmmpkeener money u^rcoot, x; x . c 


prove that he had given the housekeeper money 
for the purpose of paying the bills in question. 
Jllller V. I-Inmiltoti. 5 Car. & P. 433. 


b. Other Contracts. 


Servant altering Master’s Order. J—iV. 

ordered of B. two suits of livery a year for her 
coachman. B. supplied one suit of livery, 
tlie desire of the coachman supplied plainclothes 
instead of the other : — Held that B. could only 
recover from A. the price of the livery actually 
supplied. Hunter v. JBerlteley .(^Cimnte^s Dowa- 


' Gar. & P. 413. 


B.' had, on a previous bill delivered, been paid 
for a livery suit which he had furnished and 
immediately taken back from the coachman 
Held, that A. was entitled to be allowed the 
amount paid for this suit, on a plea of set-on: tor 
money had and received pleaded in an action tor 
the amount of a subsequent account for clothes. 
Ih -■ ■ ... 


Implied Authority— Eailway Servants.]— A 
servant of a railway company was injured by an 
accident on the railway. The general manager 
of the company engaged a medical man to attend 
upon him, not having any express authority from 
the company to do so : — Held, in an action against 
the company by the medical man to recover for 
his services" that the general manager had an 
implied authority to engage him, and that the 
company was therefore liable. Walker v. 
G W. B'lp, 36 L. J.. Ex. 123 ; L. E. 2 Ex. 228 ; 
16 I.. T. 327; IS WVll. 769. 

After a railway company was incorporated by 
statute^ m. aceident occurred to a passenger 011 
, the line in consequence of the negligence of one 
of the servanfs of^ ,the company Held, that 
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1 men 4.Un-t- fi-io iiirv shouia nave eec 

Q,* V. Midlaf G, mt.es '*^0 

J, Ex. 65 ; 13 Jur. 6a. '* believed the defendant 

usually exercised by simi- i H. r. gjl. 

minanies. I o- ’ 

'ailway 

the 2. For Wrongful Acts of Si 
a. General Principles. 

Acts witMn Scope of Authority. ]- 

at such I liable for all the acts of his servan 
of his authority, whatever 
'ailway company, extent to which the servant, acting 

^--) the injured abuse that authority. ^ 

Question of the inn- Sheffield and Llnadudiire Ay., 
for the mainteir- L. B. 8 C. P. US ; 28 L. T. 366-Ex 
Don’t ,£ 

.11 see that all is Where Criminal.]— The def 

3 brought an action complained of amounted to a f e. 
for board, lodging, apply to an action against a master 
.’oods supplied to the injured sustained through the wron^ul act 
i.Lcd 3 was sufficient evidence Oii})0T7i v. Gillette 42 L. J., Fx. orf ; 

claim, and to prove the authority 88 ; 28 L. T. 197 ; 21 IV E. 40 J. 

, , ^ . 1. - +na The master is liable for an act c 

3 in question supplied to done in the course of his employ me 
' hiv. G, W, By., 30 ance of that employment and in 
interest, and not for purposes ot 
though a criminal offence may be 
An authority to a the master’s authority be exceeded. 

:.3 not to be con- liability is not restricted to the to 

authority, so as to justify noii-oiiminal, acts of hm serva 
Metenlfe v. Lumsden, yfundiiy, 64 L. J., Q. I>. 448 , [1^“ 
U B. 306 ; 72 L. T. 448 ! 43 W. B. 
276— C. A. 


Aheyersou injured by a collision on^ 
vere carried into an 

■he station-master ot the station wneio r— 

-nllision took place. A sub-inspector of radwaj 
(iohee for the district within which the 
tSace, whose duty it was to attend on the 

•nnt 4diere an accident occurred, being 
plaL ami time thesuperiorof all station-masters | scope 
and otber servants of 1.' 

ordered some brandy to be given to 
persons, and, in reply to a (. 
keeper’s, as to who would pay 
ance of the injured persons, replied, 
trouble yourself about that, we io. - 
right,” The innkeeper having 
aglilnst the railway compaTiy 
necessaries and goods p’-y"' 
persons ; — Held, that there^ 

in support of hischtix.t, ex A - r- ■ - j 

of the sub-inspectoyo pledgejy^^^^^^^^ 

company for the items in 
the persons injured. 

L. T. r73— Ex. Ch. 

Continuing Authority.]- 
servant to sell in market overt is 
strued as a continuing a. " 
a sale bv him elsewhere. 

1 Car. K. 309. 

Warranty.]— The servant of a private owner, 
intrusted to &4ll and deliver a horse on one par- contrary to Orders.]— A 

t^cilar occasion, is not by law authorised to bind for the wilful act of his sei 

Ills master by a warranty ; the buyer therefore, to his orders. Gmm v. 

taking Vuch a waiTanty, takes it at the risk of y 

being able to prove that the servant had m tact 

his master’s authority for giving ih Brady ^ Unlawful Act.]— A master is 
Todd, 9 0. B. (N.S.) 592 ; 30 L. J., ' trespass for damage occaponed 

Jur. (N.s.) 827 ; 4 L. 1. 212 ; 9 . B.. 46.8. negligence in doing a lawful act 

But if a servant of a horsectoler his service; but not so if tBe 

employer’s horse on sale ^ unlawful, and if not proved to h 

master is bound thereb;^ p li 1 .vised by the master. Lyons t 

3i> L. J., C. F. 42 ; L. B. 2 0 P. 143j 12 Jui. ; 3 N. & P. 509 ; 7 L. J., Q. 1 
(H.S.) 1015 ; 15 L. T. 183 ; 15 W. B. 4.o. servant authorised im 

- cattle damage feasant, drives 

Evidence of Ageucy.]7-The foreman of a ^ highway into Ms master’s close 

tractor attemied a pnbhc auction in tlm nmgh- 

bourhood for the sale of hay ; the 0''^^ A master is not liable m tresp 

foreman and contractor done, without his knoudedge, 

each other, and all were present “j* though in the course of his e 

but the owner did not in any way interfere ^ 365 ; 7 D. & L. 6 

foreman bid, lots were taocked down to Mm 
as the hip-hest ' bidder ; he, was askpl b} the 

to the mastei-’s *fXe Miler“s^ and executing that act, yet if the a< 


lilii 





By Conductor of Omnibus,]-— A pa^^senger by 
an omnibus, while being forcibly removed from 
it by a conductor in charge, was thrown on tiie 
ground and seriously injured. The pioprietor of 
the omnibus, on being applied to for compensa- 
tion, stated that the passenger was drunk and 
had refused to pay his fare. Cln cross-examina- 
tion he did not deny that he had been flrinking ; 
— Held, that if the conductor intended to pur 
him safely out of the omnibus there ^^'as evidence 
that in so doing he was executing tiio coiiiinaiK Is 
of the proprietor, his master ; and that if the 
injury was caused by the condiicn^r acting with- 
out due care in executing such command, the 
proprietor was responsible. Sn/mour v. (rreen- 
wood, 6 H. A N. 359 ; 30 L. J., Ex. 189 ; 9 W. R. 
518. Affirmed on appeal, 7 H. AH. 355 ; 30 L. J,, 
Ex. 327 ; 4 L. T. 833 ; 9 W. II. 785-- Ex. Ch. 

A conductor of a tramcar had by the com- 
pany’s by-laws power to collect fares whicli 
were payable on demand, and to prevent };ieople 
travelling without paying. A passenger refused 
to pay iris fare, and thereupon the conductor 
took him hj the collar and pushed him oil the 
car : — Held, that the com})any were liable in 
respect of the assault upon and injuries siistainetl 
by the passenger. Smith v. Xorth Jffitrojudif/iM 
TnnwwayH dO., 55 J. P. 030 — C. A. 

Bemoving Person from House.] — ^A person who 
requests another, his servant in that behalf, to 
remove one making a disturbance in his house, 
is not responsible for excess of force or violence 
in carrying out his command. F'uhfeini v. Leygp, 
5W. 11. 649. 

Semble, that he may he answerable for a 
negligent performance of his order. Ih. 

By Servant levying Distress.] — The defendant 
<lelivered a warrant to bailiffs to levy a distr(?ss 
for rent. The tenant and otliers resistetl tlie 
distress, and in the affray one K. w'as killed by 
the bailiffs or those assisting them. There %vas 
no evidence that the defendant autliorised the 
bailiffs to distrain in an illegal manner ; — Held, 
that the illegal manner in whicli the distress 
was effected did not render the defendant liable 
in an action under Lord OampbeU's Act : that 
K.’s death was caused by an act collateral to the 
distress, and was not ex})ressly or impliedly the 
result of the authority given to the bailiffs. 
XiMcdla V. Ilam iltoH, 26 L. 11., Ir. 671. 

A servant who commits an unnecessary assault 
in levying a distress is not acting within the 
scope of his employment, llicliardm v. 11 Orvt 
Middlemm Waterworhs dh., 54 L. J., Q. B. 551 : 
15 Q. B. D. 660 ; 33 W. E. 902 ; 49 J. P. 631. 

Effect of Conviction of Servant.]— -AVhm-e an 
assault is committed by a servant acting iii tlie 
course of his employment, the liability of the 
master is not affected by the fact that the 
.servant has been released from ail further pro- 
ceedings for the same cause under the provisions 
of s. 45 of the Offences against the Person Act, 
1861. Dye)' v. MiiwUiy. 64 L. J., Q. B. 448 ; 
[1895] 1 Q. B. 742 ; 14 R. 306 ; 72 L. T. 448 ; 43 
W. B. 440 ; 59 J. P. 276— C. A. 


b. Assault, 

By Servant of Bail way.] — If a servant of a 
railway company commits an assault by the 
authority of the company, an action for assault 
and baHeiy may be niaintained against the 
cornpariv. dhfder'/L Conntic,^ IS/, v. Jjraai/i, 6 
Ex. 314; 20 L. J., Ex. 196 ; 'l5 Jur. 297— 
Ex. Gh. 

Ir is not necessary' tliat the servant should be 
authorised to do the act by an instrument under 
the seal of the com|:)aiiy. Jh. 

But whci-e the plaiiitiff came to the station of 
a railway company wdien a jmssengcr train was 
shortly about to start, and having entered the 
cora])artnieiit of the ticket -office where the clerk 
was then issuing tickets, a])j)roached the ticket- 
press and asked for a ticket, but did not get or 
pay for one. and a person outside the office called 
tlie plaintiff out as the train was about to leave 
the platform, and, as the })laintiff was leaving 
the ticket-office, the ticket-clerk, erroneously 
believing that he had seen a ticket in plaintiff’s 
hand, detained him, asked him for the ticket, 
and searched him, and subsequently charged the 
plaintiff, in the presence of the station-master, 
with having stolen a ticket, w'hereiipon the 
plaintiff ^vas also searched by the station-master, 
in an action by the plaintiff against the 
railwa^y company for assault and false imprison- 
ment : — Held, that there was evidence of their 
liability for the acts of the ticket-clerk and 
station-master. Jim den Fynde v. Ulster By., 
Ir. E. 5 C. L. 6. Affirmed on appeal, Ir. E. 5 
C. L. 328— Ex. Ch. 


Bemoving Person from Carriage. ]~A 

passenger sustained injuries in consequence of 
being violently pulled out of a raihvay carriage, 
just after the .train had started, by one of the 
porters, who acted under an erroneous impression 
that the passenger wars not in the right train 
for the place to which he had booked. The rules 
of the railway company, a copy of which was 
given, to each porter in their employ, assigned 
various specific duties to the porters, among 
others that of not suffe]‘iiig i)assengers to get in 
or out of trains in motion, and concluded with 
a general direction that they were to do all in 
t.heir powmr to promote the comfort of the pas- 
sengers and the interests of the company. It 
was the duty of the porters to prevent passengers 
going by -wrong trains as far as they could do 
so, but it was not their duty to remove passen- 
gers frou) the wrong train or caiu’iage : — Held, 
that there was evidence on which a jury might 
iiiid that the act of the porter in pulling the 
passenger oat of the carriage u'as an act done 
within the course of his employment as the 
servant of the company, and one for which the 
company was therefore responsible. Bnyley v. 
ManeJiester, Sheffield, and Fi neoln-ddn'e By., 42 
L. E, 0. P.'78 ; L. E.'S C. P. 14S ; 28 L. T.‘366. 

A passcBiiger was ejected from a railway 
carriage by the railway company’s servants 
wdthout excessive violence under an erroneous 
supposition that he was travelling wrongfully 
in the carriage : — lieid, that there was evidence- 
that what was done was within the scope of the' 
servants’ autlio.rity. Lome v. <t. N". By., 62 Ij. J 
'Q. B. 524; 5B.‘535. , 


c. Palse Imprisonment and Arrest. 

, Liahility* of Bailway Company,]— A railway 
company, though a corporation, is liable to an 
action for fake imprisonment if the act is com- 
mitted 'by the, authority of r the corapaB3^; the 
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nnder seal, but it lies on j empowe^l unto ^the^ Eaito « 
•idence justifying the ]urj ^ ^ s. i03, and as the inspector 

company’s sertmuts who “ ^‘'“preseiitativc at Edgware Road, it 
ne of them had authoutj 'las in the absence of evidence 

do so. Gof y.G. ^.Ry- ’"contrary, that the inspector had authority 

J.,Q.B.14b; iJiu.(N.S.) to^n company to arrest persons supposed 

f'-Aii wi'll lie to be o’uilty of committing offences against tlm. 
Licious prosecution wni lie to Do ^ com])any was liable ror his 

SteveL y. Micllaml By T^rtr^polMa^ By.^ 42 L. J., 

nvecl. The employment of S 0 B ; 27 L. T. 579 ; 21 

,y company to protect their Q. B. 23 , -L. b. b U- i • - . 

hin the scope of A 'Dassem^er took his ticket from Monk’s 

any. B(lwar(Uj. if. p. to Bano-or and back. The company’s line 

’ exteiled bw Monk’s Ferry to Chester, and the 

Lo J. B. nf ’tho Chester and Holyhead Eailyay contiinied the 

was a servant also of rhe J^hc»tei - return at Chester, the 

ir the conclusion of a scuffle pollcctor demanded 2.s'. which the 

was thereupon 



iigmi 


I 
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a railway company between a servant of the the act 
company and a number of })ersons, amongst Ahmha 
whom was A., the company s sej'vaiit gave A. 1 Q, B. 
into custody on a charge of assaulting him and J. P. 21. 
obstructing him in the discharge of his duty. 

In n,n action by A. against the com}>any for an Prote^ 
assault and false imprisonment : — Held, that the has an i 
comp;r].i.y could not be made responsible for this custody 
act of their servant. LHm,s(lp7i v. L. S. W. a step : 

./-/y., 16 L. T. 601). And see Van den Ehjndd v. servant 
Vhier Ihj., supra, col. 929. ' such dai 

Steve m ■ 

Liability of Tramway Company,] — Where the 
■servant of a public company, who was directed 
to exclude the public from an inclosed portion 
■of a street, then beiii[ . ’ ' \ ’ 

under the provisioJis of a local act of parlici 
inent (which empowered the coin}jany to exclude | On the 
the public, and. rendered an,y i)crson obstructing 

the company’s sejwants liabl' ^ 

prevented one 
and throiigdi such iuclosure, 
arrested in consecpience by 


d. Conversion. 

repaired by the company | By Servants of Eaiiway Company. ]~Trover 
for quicks and plants against a railway company, 
trial the judge ruled that there was 
sufficient evidence of a conversion by the com- 
ic to a line), forcibly lEiny. To this ruling the coin])any excepted, 
of the public from driving into The verdict was for the plaintiff. 'The bill of 
and such person was exceptions set forth the evidence. By this it 
, police constable : — appeared that the plaintiff was a contractor, 
Held, that even if such arrest was caused by the planting hedges for the company at one of their 
direct accusation or charge of the servant, the stations, and was owner of live thorns which had 
company were not res})onsible for such arrest, been placed, by leave of A. (called in the bill or 
as being a matter not within the sco})e of the exceptions the general superintendent of the 
.servant’s employment. Barnj v. DuMui Tram- company), in a piece of ground belonging to the 
louyr Co,. 26 L. Ik, Ir. 150. company, and close to the station. The plaintiff 

A passenger on a tramway tendered a half- demanded these thorns from the station-master, 
sovereign to the conductor of the car in payment and was referred to A., and A., professing to act 
•of the fare. The conductor, supposing the coin for the company, refused to let the plaintiff 
to be counterfeit, gave the passenger in charge remove them. It did not appear wlien or under 
to the police : — Held, that the tramway company what circumstances the thorns were b]*ought to 
Avere liable in an action against them by the the station. The majority of the judges eou- 
■}.)assenger for false imprisonment. Furlom/ v. strued the bill of exceptions as meaning that the 
.South London Tramicay.s Co., \ Cab. &E.B16 ; 48 thorns had been carried as merchandise on the 
.J. ?. B29. ' line, and .left in the company’s ground with their 

Sect. 52 of the Trarawa,ys Act, 1870, which roots covered, as a mode of warehousing them 
■enacts that “ it shall be lawful for any officer foi’ a reasonable time, in such a manner as they 
■or servant of the promoters or lessees of any might remain alive. Taff V<(le Ihj. v. 2 

tramway'’ to detain any person defrauding the El. & BL 822 ; 2 C. L. 11. 132 ; 23 L. 0'., Q. B. 43 ; 
company of his fare, must be construed as IS Jiir. 510 ; 2 W. K, 57 — Ex. CTi. 
limited to any officer or servant appointed for Held, that it is the duty of a company carrying 
that purpose. A tramway coinpjniy gave to on trade to have on the spot all that in ordinary 
their conductors printed instructions, in Avhich exigencies of their business might require to be 
it was ordered that, except in cases of assault, done promptly, that there was sufficient evidence 
•conductors wei-’C not to give passengers into that A. had authority to this extent from the 
•custody without the authority of an inspector company, and that it was unnecessary to shew 
•or timekeeper. The conductor of a car, in which any authority under seal. Ih. 
tlie plaintiff was a passenger, detained the plain- Helrl, also, that to give up, or refuse to give up 
■tiff, and gave her into custody on a charge of on demand, goods left with the company in the 
'pa.ssing bad money:— Held, ‘in an action for course of their trade as carriers, was an act 
false imprisonment against the company, that within the scope of such authority, and that, on 
;tlie defendants were not liable. Charleston v. the construction put on the bill of exceptions by 
London Tramways Co., 36 W. E. 367. Affirmed, the majority of the judges, tlie thorns were so 
:'32 vS. J. 557 — 0. A. left, and, therefore, there was evidence of a eon- 



e Smithfield Club), who contracted 
ndants for a lump sum to receive 
re-deliver them at the end ot tiic 
ke orders : the defendants m no 
;ia-. One Stilgoe, -who exhibited a 
heep at the show in 1873, sold them 
ff ; and upon the plaintiff's drover 
order for their removal sigiied bj 
man or one of his men delivercHl 
ke sheep from another pen. these 
reiected, and he brought an action 
sfeiidants for converting his ; 

as between the plaintiff and the 
here was no privity of contract and 
he part of the latter to re-delivev 
the close of the show. Oodin v . 
HM Co., 1 C. P. D. 482 : bi L. J._. 
; 85 L. T. 92 — C. A. Aftirmmg, 
is ; U L. T. 59. 


e. I3reg*lig*ence. 
i. Genemlli/. 

) the priiiciides of English law, tlie 
)f a master for the negligence of 
founded on the presumption that 
servant, and gives 
bound to obey. Tlie 


the owner chooses his 

him orders which he is -r -r a i 

carriage over a bystander ; or if a gainekecpei, 
mploved to kill game, fires at a hare so as to 
slJot a bystander ; or if a workman employed m 
building negligently drops a 
scaffold and so hurts a bystander, in all these 
cases the bvstander is entitled to claim reparsy 
tion. from the master, because the master is 
bound to guarantee the public against all 
damau-e arising from the wrongful or careless | 
acts Sf himself or of his sermnts. ' 

Coal Go, V. Meld, 8 Macq. H. L. 2bb ; 4 >nii. 

/jjj-.S.y 767 ; 6 W. it. 664. , t x- 

111 all cases where a master gives the direction 
and control over a carriage or an animal to a 
rational agent, the master is only responsible in 
an action on the case for want of skdl or care of 
the agent. Sharrod v. Z. A A . IK * 

Cis 289 ; 7 D. & L. 213 : 20 L. J., Ex. Ibo ; 14 
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^nd services of station staff necessary for dis- 
patch of business connected with the traftic. 

&e plaintie was iujuved at a station belonging 

to the dcfemlants by the negli^ico ot a poiiei 

employed on a platform 

allotted to the D. company's trathc .—-Held, tha. 
the porter was acting as the defendants' serv.ant . 
aiidhliat therefore the clefendants tioie liable. 

%J/ V. X., B. 4' iS'. a By., 42 L. T. 1 / o ; 41 J . 1 . 

’’’"'The^' defendants’ railway crossed ay el 
crossing which was some twenty yards distant 
from a footbridge. Both the crossing and the 
bridt'-e were private crossings, intomled toi the 
use "of persons employed in a neighbouring- 
manufactory. About thirty yards from the 
crossing wiis a box whore a railway man vas 
coininonlv stationed, who was sometimes shuuten 
tX peiions wishing to pass the level crosy g 
with carts, and answere.1 ‘-All right. Ihe 
Dlaintiff, a bov of eleven years ot^ age, who was 
cmplovc 1 at the manufactory, haviiig occasion to 
S) over the line, was waiting at the level cvo.ssing 
SntU one train had passed, but was knocked 

(Intvn and severely iiBured, when in the act ot 

cS sh” b^ anotLr train, which he had not 
oteorved. and which was passing in the opysi te 
direction iramediatoly afterwards. At the tiial 
there was evidence that the bridge was duty and 
not li-hted at the time of the accidy ; tot the 
train did not whistle ; tot the plamtifii knew 
to bridge, having crossed it seveto 1 

that the man at the box used to bung out a 
stick to stop him from going over the bridge^ 
tat that whki the accident happened he was nor 

meseta There was no evidence to tow vtot 

the man’s special duties were, or whether hyad 
anv duties in respect to foot-passengers. Upon 
this evidence the learned judge was asked to 

nonsxiit the plaintiff -.-Held, on further con- 

ttivipvntion that there was evidence ot negligence 
fo ! Ao tl A u r l and that the conduct of the- 
miiwa^^”aii\vL a distinct breach of duty 

whioh' amounted 4° 

to the accident. Clarlte v. Mullaiul By., is. 

totions of the defendants and of two 
Other railway companies at bristol adjoined, and 
^ open to one another, and the passengers 
of each company were in the habit ot passing 
lectlKCm one to the other, the whole 
area being used as common tb, 

passengers of all three compan-ies. AMiiIe t he 

nlaintiff was standing on the defendants ptat- ^ 
form on his wav from the terminus yf one oi 
tlie other companies to the bookmg-oHice i;: 

other company, waiting for his luggage, a pc x 

of the defendants negligently^ dro^e 
laden with luggage, and a 
and iniured the iilaintiff Held, that as tiic 
?ie di-miec complained of was an act ot m s- 
sUant of the defeiKlairts m the 
course of hk employment, the maxim of lespoii- 
deat superior applied; 

stances, they were liable. 'Mh.U v XmfeZ « x? 

fefer By., 40 L. J-, Q- B- Jb : L. B. b Q. B. o. 

OU T, 'r 772 • 19 W. K. 3b3. ' 

M.’ was a cloak-room clerk in 
en p oy, and assisted at to parcels otoe , he 
" used to take up parcels for ^ ® 

cloak room to the tram, when tore -Wc-s no 
Kter tore, and that vras a 

him to do,’’ ' A passenger hafe^ 

•1 narcel to the tram, which he did, and as uc 

a pwdu another porter, 
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MASTEE AND SEEYANT— 0/ Master. 

M. & P. 241 ; 3 Cav.& P. 167 ; 6 L. J. Co.s.)< 
wife,' , ■' 

i. At Where a seiwant wantoiily, and not 111 tiie 

on the cation of his master’s orders, struck the plain 
that at the time horses, and thereby produced an accident, 

..ithio; within the scope master is not liable ; but where heso struck t 

. It was agreed at the trial in t 
ihoiild be of opinion that the diciously, the maste 

. iudgrnent should be entered ' ^ 

-hir ’the plaintiiJ for 2:-^6l and costs :--Held, that 
there was evidence to go to ti. ‘ 
time of the accident M. wms _ 

.^c';)i)e of his employment, that the nonsuit was passenger 
wronn, and that iudgrnent should be entered for 11' v. 
the phdo tiff as agreed. v. (9. 3. eU but coaeh-oxMieife i 

T T aii 7 happening to passcug 

A railway porter wheeled a barrow with luggage fortune, where there ’ 
thereon to k side entrance to the defendants’ default m the dr_iver,^ 
oration, and left it stationary close to the top of b. o)0. h. 

ime steps leading down to the public footpath Camp. /P ; C/vy/.vy 
outside Some licensed porters, not employed by B biiig. Bb) 

<n‘ subient to the control of the defendants, rushe^^ , w- . 

nn the steps — as was usual when the constable tor the negligence 
whose duty it was to keep them off the platform place of taking passeii: 
and to maintain order amongst them was absent, arrives a. 
as he was on this occasion— and in a 
tbe luggage upset the barrow of trunks, 
tumbled down the steps and inj 
a passenger, who was waiting on 
his luggage to be brought out 
plaintiff was not entitled to recover. Murjjhy 
k Ap [1897] 2 Ir. R. 301. 

A railway train, driyeri at .xxw , 

TYides an hour according to the general direc- . . 

turns of tlie railway company to the driver, ran j If, when dangers occur 
over and killed some sheep, which had stnry' 
on the line in consequence of the defective 
fences of the company Held, that, the tram 
being under the direction and control^ of a 
rational agent, the company was 
trespass for the injury, but that the propm’ 
of action was by action on the case, either tor j to can. 3 
permitting the fences to be out of repair, or 
directing the servant to drive 
to iutevfere with the right of the sheeppo bo on 
the line of railway. Sh^j rrocl v. Z. .,y A. IK i^/., 

6 Railw. Gas. 239 ; 7 D. &: L. 213 ; 20 b. J., Ex. 

185 ; 14 Jur. 23. 


who in his turn came against the ticket-collector 
and tlie ticket-collector upset the plaintiff's ’ 
causing injuries which resulted in her death, 
tlie trial the ])laintiff was nonsuited, 
oTound that there was no evidence 
Sf the accident M. was actini 
of his employment 
that, if the court j 
nonsuit was wrong, 


lieni 

the course of his employment, although inj 
jiously. the master is responsible. v. 

AlUuni, 4' B. & Aid. 590 : 23 B. R. 407. 

Stage Coach.,] — The proprietors ot a mail-coacli 
ithiii the 1 are answerable for any injuiy happening to 

through the misconduct of their driver. 
White V. Boidtou, Peake, SI ; 3 R. R- hoT. y ^ 

are not liable foivinjiiries 
i’ers from accident or xnis- 
has been no negligence nor 
Asto/i V. 2. Esp. 

P., Christie y. &n0gs,^'2 
Wfiterlumse, II Moore, 133 ; 

, 4 L. J.(o.s.) C. P. 75 ;_28 R. R. 031. . : 
The proprietor of a stage-coach is answerable 
of the dinver, from the iisual 

igers, not only till the coach 

^ at its destination, but till the passeiigers 

a struggle for I are safely set down. Dudley v. Smith, 1 Camp. 

' “^These 167; 10 R.R. 661. 

urea the plaiutifi, The driver of a stagc-coach before^ passing 
the footpath for through any place that is liangerotis, is houmh to 
— Held that the inform the passengers ot the full extent obtiie 
V. danger ; and if he proceeds without giving them 
this information, the proprietor is liable for any 

at' the rate of forty injury they may thereby suffer which they might 
have escaped by alighting. Ib. 

If, ■'vheii dangers occur, the driver of a stage- 
ayed ! coach does not take the safest course, the owner 
• 'is responsible for the mischief \yhieh ensues, 
Jaehsony. Tollett, 2 Stark. 37 ; 19 R. E. 673. 

If a declaration in an action against coaiCh 

not liable in proprietors, for au diftv 

form turning of a coach, states that it was thtii diity 

" -~T. the plaintiff safely for a certain, hire, 

for it does not mean to carry safety at 
at such a rate as will be suffioicntly suppovtcil by^ 

want of duecare. Harris v. Costar, 1 Gai. & K bob. 

Omnibus.]— A driver of an oranibiis while 
driving his master's omnibus in regular course, 
wilfully and contrary to express orders^ enclea- 

. 7Tr7 * 7.. voured to obstruct the passage along then, 

in Charge of Horses and VeJucles. ^,£.,,^^,ther omnibus belonging to a rival propr 

vino- a waggon by drawing his omnibus across the road Heki, 
ay,"walkin|in this was such an act as the master was not 
leading horse, responsible for. Ltmpus Londmn 
The defendant 6K, 1 H. & 0. ^ 

by at a foot pace iKJiir. (N.s.) 333 ; 7 L. T. bU ; 11 R. 149- 

ioii on th(.. \Mon« that a passpger in an '?f 

kicked out struck by the driver s whip is piiina tacic 
the act of of negligence by the driver in the com-^c 0^ . 

.aiiitiff was employment; and even if 
the groom blow was struck at the servant of anothei omm- 
ffendant to bus with whom there had been an^ 

thY. Smith, who had jumped on the 

its number, it is a question for die jiuy w htihe. 
the defen- the blow was struck by the ]nnvab 

- him on his spite or in supposed furdierauce ot emp 
nerson, in interests. Ward YH^indon General Omnd^iis Cm 

SV 42 L. J., 0. P. 26.5 ; 2S L. T. 8.50-Es. Ch. ■ Affu'm 

was left for ing, 21 W. R. 3u8. f on mmdbr 

not the hoi-se was , A passenger was gettiiiS o"*; 

.implied consent or before it:^pped,,w^^^^ Zlfto varS tb 
■ and they having to wait. .She eoiitinuod to move towanu lu 

k the court refusW door; tod he took to toTe“-routy-- 

Inum V. Kemtelh 1 1 the stepy -from winch -she fell to the ^louiia . 


iii. Sercant- 

Horse.]— The plaintiff was driv 
with three horses along a highwr 
the usual way at the head of the^ 
on his proper side of the _ road, 'J 
and his groom were riding 
(meeting the wag„ . 
just as lie passed the plaintiff, the 
ills horse with his spur and the h 
and struck the plaintiff Held, t 
using the spur when so near to tl 
such an irapropei' act on the part 
as to justify" the jury in hiuling tl 
have been guilty of negligence. 

K.) G. B. (N.s.) 572 ; 4 .L. ^ 

A person occasionally e: 
dant as his servant, being 
business, took the horse 
whose service he also vror 
over 
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Hold, that this was not such negUgence on the causnd by he noglfeniU dviyng of i 
part of the servantas to render the master hable. vf'f 'g. D 27») distinguish 

Lingard v. KirltpatrieU, lo L. 1. 24o. l. J., Q. B. 105 ; 8 I 

Proceedings before Magistrate— Bar to ® j ^ 

-Held a existed between them. Venahleii Y. 
_igsiich Q. B. D. 279) approved. ^ 

ietors but on Improved M 6e., ob L. J., 

D. 281 ; ()1 1-2. T. 34-; 37 W. J 


that plaintih; 

sum of money as compensation, by a magi 
having jurisdiction to award the same 
good defence to the action, notwithstanding 
order was not made on the pippri.-h.... : 

the ilriver. WrnjJit v. London TP 7SS-^C xi 

Co., 46 L. J, Q. B. 429 ; 2 Q. B. H. 271 ; 2o J. 1. kS8-^L. x\. 

W. R. 647, Carnage or Chaise.]— A master is responsible 

negligence of the licensed dinei, it appeal ec ^ of his master even though the accident 

till ?ST«nt drS 

the circumstances proved, and the 1 ^ 2 Will, ft ILent of the mastci’ ; but he is 

therefore the 1 mti’o hdr'ust bs' seirant with his 

o“b ot"1'Vnr rH7) 4?2 cmriago for a given purpose, and the servant 

ViiV thp former to the latter for the dav, to he stable, being dcsiious of ti} ^ ^ 

uLl entirely at the driver’s discretion during the haTOCSS, had them ^1® Sablo^whilst 

,tijT 7 for the nnrnose of nlvino- for hire. The driven by a groom employed at the stable, w nil,. t 

driver tvas to pa| 16 f. fol the°oab ; all that he he himsoM 

made above that sum was his perquisite for his was driving, the ‘nbvtent 

labour, and any deficiency he had to make good and became iiiimai ngeaWe to siich 

afterwards There was no particular time fixed that the groom coiihl not stop then*, o o 
fOT eoiiig out or returiiing^with the cab. On stillretalne.ponie control over theim 
the day when the accident occurred, the driver endeavoured to ton 'pj 

was on his way back with the cab to the stable failing to do so, on to the pavement a^^^l 

of the proprietor, intending to return the cab. injmed the plaintiff:. v^i? of anv 

When he came to the end of the mews in which that 7 ‘P“Ap®^' 8 once on t’plA 
the stables were, ho went on with the cab to a one :— Held, that the act ol Ip •= , , 

tobacconist’s a little way off and purchased some to tp horses ith the 

snuff, and on his way back to the stables the on the pavemeiit ami into collision vut i the 

accident happened i-Held, that the proprietor plaintiff, being nedher ne^ r 

vvas liable for the acts of tpdrhmrwh^ CTio 
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and generally to see tliat things went right in 
his absence. The defendant gave E. no authority 
to drive. Another servant, named M., was in 
charge of the yard, and it was his duty to drive 
when defendant required. A hoiiseheeper had 
charge of the house. While the defendant was 
; so absent, one of his relatives, Q., who admit- 
tedly had no authority to act as his agent, called 
at the house, and when leaving E., at Q.’s 
request, drove Q. in the pony chaise to the neigh- 
bouring raihvay station. When E. wais driving 
the pony and chaise back from the station tlie 
accident took ])lace : — Held, that tlie}'G w'as no 
evidence pro[)er to be submitted to the jury that 
E. wns at the time of the accident acting in the 
course of his emi)loyment as the defendant’s; 
servant. IViLwn. v, Owens, IG L. Ik Ir. 225.' 
Affirmed in C. A. i 

A van ^Yas standing at A.’s door, from wdiicli 
A.'’s goods were unloading, and A.'s gig w-as 
standing behind the van. B.’s coachman, who 
w'as driving B.’s canaage, came up, and, there 
not being room for the carriage to pass, the 
coachman got olf his box and laid hold of the 
van horse’s head ; this caused the van to move 
and thereby a packing-case fell out of the van 
upon the shafts of the gig aiul ffi'oke them : — 
Held, that B. was not liable for this, as the coach- 
man wms not acting in the em].)ioy of B. at the 
time of the accident. Lamh\. Falk, 9 Car. & F. 
629. 

A master is responsible for an injury occasioned 
by negligent driving of his servant, where he is 
acting at the time in his service, and in a manner 
impliedlv sanctioned by him. Fatten v. Bra, 

2 C. B. (N.S.) 606 ; 26 L. J., C. P. 235 ; 3 Jur. 
(N.S.) 892 ; 5 W. B. 689. 

A., the general manager of a defendant, pro- 
prietor of a horse repository, was possessed of a 
horse and gig, which were kept for a time upon 
the defendant’s premises free of charge, and 
were used by A. in the conduct of the defendant’s 
business. In going (without the knowdedge of 
the defendant) upon his business, with the horse 
and gig, A. drove against and killed the p)laintiff s 
horse: — Held, that the defendant was respon- 
sible ; and that it was immaterial that A. w’as 
also going on private business of his ow^n. Ih . 

Trespass lies against a master for the act of 
his servant, where, wdiile the servant is driving 
his master in a gig, the horse runs away anti 
does damage. Chandler v. Broughton, 1 C. & M. 
29 : 3 Tyr. 220 ; 2 L. J., Ex. 25. ' 

Cart.] — A herd got leave from his master to go 
for the day to a neighboiiiing tow’ii to transact 
business of his own, and borrowed his master’s 
horse and tax-cart for the purpose. He after- 
vvards p!ro[)osed, and tlie master assented, that 
he should bring home some meat from the town 
for the master. He drove the horse and tax-cart 
so negligently that he injured tlie plaintiff : — 
Held, in an action against the master for the 
negligence of the servant, that the court could 
not hold as a matter of law, upon the evidence, 
that the master was responsible for the negligence 
of the servant, Cormieli v. JOlglnj. Ir. E. 9 0. L. 
557. 

If a servant in driving his masters cart, on his 
master’s hnsiness, makes a detour from the direct 
road for some purpose of his own, his master will 
be answerable for any injury occasioned by his 
negligent driving while so out of the road, Joel 
■ V. Morlgon, 6 Chir. & P, 501. 

But if a servant takes his master’s cart without' 


leave, at a time when it is not wanted for the 
purpose of business, and drives it about solely 
for his own purposes, the master will not be 
answerable for any injury which he may do. Ih, 
A carman, without his master’s permission , and 
for a purpose of his own wholly unconnected with 
his master’s business, took out his master's horse 
and cart, and on his way home negligently ran 
against a cab and damaged it. The course of the 
employment of the carman was, that, with the 
horse and cart, he took out beer to the cusotmers 
of his master, who was a brewer, and in retuniing 
to the brewery he called for empty ca.sks 
wherever they would be likeh” to be collected, 
for which he received from his master a gratuity 
of HZ. each. At the time of the acci(leiit the 
carman had with liira two casks which he had 
picked up on his return journey at a public- 
house which his master supplied, and for which 
he afterwards received the customary Id . : — 
Held, that the carman had not re-entered upon 
his oixlinary duties at the time of the acciderd, 
and therefore the master was not liable. Hay tier 
V. 2mcliell, 2 G. P. D. 357 ; 25 W. R. 633. 

A wine merchant sent his clerk with his horse 
and cart under the care of his carman, to deliver 
wine and bring back empty bottles. On their 
return, wiien within a quarter of a mile from 
his master’s stable, the carman, at the request of 
the clerk and for his business, drove tiie horse 
and cart in another direction, and wiien two 
miles from the stable injured a person by negli- 
gent driving .'—Held, that the master w'as not 
liable, as the act of the servant was not done in 
the coui’se of his employment, but on a tloav and 
an independent journey. Store g Ashton, 10 
B. A S. 337 ; 38 L. J., Q. B. 223 ; L. R. 1 Q. B. 
176 ; 17 W. R. 727. 

In an action for damage done to the plaintilf's 
cabriolet, against wiiich the defendant’s cart was 
driven, the defeiulant will be lia])le, although it 
should ap])ear that his servant w'as not driving at 
the time of the accident, but had entrusted the 
reins to a stranger who was riding with him, and 
who was not in the service of the defendant. 
Booth V. Mister, 7 Gar. P. 66. 

The defendant sent out with a horse and, 
cart for the delivery of parcels a driver, whose 
duty it wms to drive the cart, and a youth whose 
duty it wms to deliver the parcels, hut not to 
drive at all. The driver left the cart, and during 
his absence the youth, in order to further the 
defendant’s business, proceeded to turn the cart 
round, and wiiile so doing caused injury to the 
plaintilf’s vehicle Held, that the negligence of 
the driver in leaving the cart without proper 
attendance w\as an effective cause of the injiny, 
and that the defendant was liable for that 
negligence ; and that his liability was ^ not 
vemoYed by the, intervention of the act of the 
yonth outside the scope of his employment, wiiich 
was the proximate cause of the injury. Bnyelhart 
V. Furrant, 66 L. J., Q. B. 122 ; [1897] 1 Q. B. 
210 ; 75 L. T. 617 ; 45 W. R, 179~-G. A. 

In an action for death caused or injuries sus- 
tained, through being run over by a vehicle 
driven by a servant, evidence that he might have 
seen the plaintiff or the deceased in time to pull 
np, if he had not been looking at his horses owing 
to the want of a skid in going dowm, hill, is suffi- 
cient evidence, of negligence ; and even although 
there was some negligence on the part of the 
deceased in crossing the road, yet the master is 
liable if his servant, by the exercise of reasonable 
care, could have seen the deceased and avoided 
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the accMent. Sjfrhujett v. Ball, 4 F. & h. 
472. 

Privity of Contract.] — The plaintiff, a 

])errion of full age, contracted^ with the defen- 
dant to caiTV goods for her in his cart, ihe 
defendant sent his servant with the cart, and the 
fdaintiff, hy the permission of the servant, hut 
without the defeiidaiit’s authority, rode in the 
cart with her goods, Ou the way the cart broke 
down, and the plaintiff was thrown out and 
severely injitred Held, that, as the detendant 
had not contracted to carry the plaintiff, and as 
she had ridden in the cart without his authonty, 
he was not liable for the personal injury she had 
sustained. Lj/fio v. Maohold, 0 Ex. 302; 2 
0. L. K. 440 : 23 L. J., Ex. 108 ; 2 ^\ . R. lo8. 

Pleadings.] — A declaration which charges 

the defendant with having negligently driven his 
cart against the plaintiff's horse is supported by 
evidence that the defendant's servant drove the 
cart. Brncliei^ v. Fonnont, 6 Term Rep. 659 ; 
3B, R. 303. 


barge was there damaged. In an action to 
recover the amount of the ilaiuage from the 
port admiral, the admiral superintendent, and 
the (queen’s ha.rbour-inaster of Cbafcliani dock- 
yard, being the officials in charge of the dock- 
yard, the jury found that the bei'tli was unsafe, 
and gave ‘a verdict for the plaintiffs :™PIeld, 
that there being no act of parliament and no 
order in council rendering the defendants liable, 
their liability must be decided on common law 
principles, and that the doctrine of “ respondeat 
superior ” does not apply in such a case, but the 
doctrine of invitation does apply, and as there 
was no evidence that the defendants invited the 
plaintiff to moor the barge where they did, the 
defendants were not liable, and judgment must 
be for them. ^Vr}{|U v. Letlilnduc, 63 L. T. 
572 ; 6 Asp. M, C. 55S — C. A. 

Traffic Foreman— Authority of.]— Tlie plain- 
tiff’s ship, the C., was ordered by^tbe defendant 
company, the consignees of the C.’s cargo, to 
proceed to the defendant’s wharf to discharge. 
On her arrival the defendant’s traffic foreman 
he could bring the 


wrote to her master saying 
C. to the wharf at a certain time, and stating 
the then depth of the W'ater, and asking him to 
inform the pilot thereof. On the C. proceeding 
to the wharf, but before she got into her berth, 
she grounded on a ridge of mud which had been 
formed between the berth next the quay and 
another outside it, and sustained the damage in 
respect of which her owners now suetl the whar- 
ftngers Held, that even if there had been any 
misrepresentation the traffic foreman had no 
authority to make it. The Calliope, 59 L. T. 
901 ; 6 Asp. M. 0. 359. But- see S, C. in C. A., 
58 L. J., P. 76 ; 14 P. H. 138 ; 38 W. R. 155. 


iv. Servants hi Churcfe of Uaeltoues cmd 
Bochis, 

Harbour -master.] — The R., which was anchored 
in P\, outer harbour, having to be beached in the 
inner harbour, S., the harbour-master, directed 
the master of the R. where to beach her. Before 
the R. left the outer harbour, S. came on board, 
although a Trinity-house pilot was on board, and 
when she had arrived near the place where she 
had to be beached, gave directions as to the 
lowering of her anchor. The R. overran her 
anchor and grounded on it. sustaining damage. 
In an action against the harbour commissioners 
and B., the coui-t found as a fact that there was 
the part of B., and that the place 


negligence on the part of B., and that the place 
where the R. grounded Avas oiitsitle the juris- 
diction of the harbour commissioners Held, 
that the duties of the harbour-master comprisecl 
directions as to the mooring^ and beaching ot 
vessels ; that by giving directions when he went 
on board, S. had resumed the functions as 
harbour-master, and that he and the commis- 
sioners were therefore liable for the damage 
done to the R. The Bhosina, 54 L. J., P. 72; 
10 P. I). 131 ; 53 L. T. 30 ; 33 W. R. 794 ; 5 Asp. 


of a customer, removed an iron plate in the foot- 
way which covered an opening communicating 
with the coal cellar. The plaintiff was passing 
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negligence, and that b}^ such eniploymeiit he set 
the whole thing in raotion, and must therefore 
be answerable for the conse(|uences, Wanstall 
V. <3 C. & F. UlO, 11 . 

■ Foreman of Stevedore— Assisting^ Oarman.] — 
A stevedore employed to ship iron rails had a 
foreman whose duty it was (assisted by labourers) 
to carry the rails from the quay to the ship after 
tlie carman had brought them to the quay and 
unloaded them there. The carman not ludoading 
tlie rails to the foreman’s satisfaction, the latter 
got into the cart and threw out some of them so 
uegTi gently that one fell upon and injured a 
person ^^'ho was passing by : — Held (per Groye 
and Denman, JJ., Brett, J., dissentieiite), that 
there was evidence for a jury that the foreman 
was acting within the scope of his employment, 
so as to render the stevedore responsible for his 
acts. Bv/niK v. Ponlmni or PimUon, 42 L. J., 
C. r. 302 : L. R. 8 C. R. 563 : 29 L. T. 329 ; 22 
■\V. R. 20. 

Pilot— Damage to Oyster Beds,] — A ship in 
charge of a compulsory pilot was at high water 
brought into and anchored by the pilot in a river 
in which there were oyster beds, the existence of 
which was Imown to the pilot. The place where 
she was anchored was not the usual and customary 
place for vessels of her size and draught to anchor 
in. At low water she grounded, and thereby did 
damage to an oyster bed. On notice of the existence 
of the oyster bed being given to the master, lie 
took all reasonable means to remove the ship as 
speedily as possible. In an action by the lessee 
•of the oyster bed against the shipowner and the 
pilot : — Held, that the act of the pilot in anchoring 
the ship where he did was negligence which made 
him liable, but that the ship was not liable be- 
cause the master’s duty on recei ving notice of the 
existence of the oyster bed was to take all I'eason- 
able measures — not extraordinary measures — to 
remove his ship, and this he had done. The: 
Ovtada Stella, 57 L, T. 632 ; 6 Asp. M. C. 182. 

Clerk — Overflow of Water from Lavatory.]— 

The, defendants sublet to the plaiiitiifs the lowmr 
rooms of their house, while they retained the 
upper rooms for carrying ou their owui business. 
Ill these u}}per rooms there ivas a lavatory for 
the use of the defendants’ clerks, the key of 
which was kept by the defendants’ foreman. 
This foreman, leaving ofl work at seven o’clock, 
wumt at ten minutes past seveu to tlie lavatory to 
wash his hands. Turning on the tap, and fiiuling 
no water, he went away without turning the tap 
oil. When the water was turned on next morn- 
ing it ovei’flowed, wmiit throngli the floor, and 
damaged the jilaintiff’s goods in the room below. 
The jury found that the damage was caused by 
the negiigence of the clerk in leaving the tap 
oj’ien : — lleld, that the defendants were liable 
for the <lamage so caused bi’' the negligence of 
thcii' clerk, upon the ground that whether the 
use of the lavatory by'the clerk ivas or was not 
within the scope of his authority, it was at all 
<?.vents an incident to Iiis employment, so as 
to render his employer liable for the damage 
resulting from his negligence in such use. RuddP 
man V. Smith. 60 L. T. 708 ; 37 W. R. 528 ; 53 
■J. R.518. 

The plaintiffs occupied pi’emises beneath the' 
offices ef the defendants, who were solicitors. 
One of the defendants had a room of the offices, 

' and in it was a lavatory for his own use exclu- 


sively, and hiS: orders to his clerks wci’C that no 
clerk should come into his room after he had left. 
A clerk went into the room to wash his hands at 
the lavatory after his employer had left, tin-ned 
the water tap, and negligently left it so that 
water flowed from it into the plaintiff. s’ premi.'^es 
and damaged them. In an action for negligence : 
—Held, that the act of the clerk was not within 
the scope of his authority, m* incident to the 
ordinary duties of his employment, ami tliat 
there was no evidence of iiegiigeiice for wliiidt 
the defendants were liable, Stevem v. ] f ''oodira mh 
50 L. J., Q. B. 231 ; 6 Q. B.D.318; 44L.T.153 : 
29 W. B. 506 ; 45 J. R. 603. 

Servant in Occupation of Premises — Setting 
on Fire.] — By the la\v of J^cotland, a tenant is 
liable to his landloi’d, if premises tlemiscd are 
burnt down by the negligence or misconduct of 
the tenant’s servant, in the ordinary scope of his 
employment. The defendant’s servant liurnt 
dowm a house demised to the defendant, in IScot- 
land, by lighting furze and straw, with a view to 
cleanse a chimney which smoked, although she 
had been cautioned against the daiiger of such a 
proceeding. In an action brought against tlie 
defendant by his landlord for this injury : — Held, 
that it was properly left to the jury to say 
whether the servant was acting within the 
general scope of her duty ; and the jury having 
found for the defendant, the court refused to 
grant a new trial. M'KenPe v. M'Zeed, 10 Bing. 
385 ; 4 M. & Scott, 249 ; 3 L. J.. C. R. 79. 

A defendant, having purchasetl some timljor of 
the plaintiff, a timber merchant, was permittcid 
by the plaintiff to use a shed of the plaintiff's 
for the purpose of working up the timber. The 
defendant, with the knowledge of the plaintiff, 
emplo 3 ^ed a carpenter to work up the timber in 
the shed ; the carpenter, in lighting Iiis pipe, set , 
fire to the shed, wffiich was burnt down : — Held, 
first, that the defendant’s right to use tlie shed 
was not a letting by the plaintiff, but a mere 
licence to use the shed. tVlllia'm.s* v. 3 

H. & C. 256 : 33 L. J., Ex. 297. xlffinned. 8 
H. & C. 602 : 11 Jiir. (N.S.) 843 ; 13 L. T. 300 ; 
13 W. R. 1023— Ex. Ch. 

Held, secondly, that the negligence of the 
carpenter in setting the shed, ou fire was not in 
the course of his employment as the defeudaut’s 
servant so as to lunder the clef endaut liable. Ih, 

Servant of Bailee.] — The bailee for hire of a 
chattel is responsible to the bailor for dainage 
done to the chattel through negligence of the 
bailee’s servant, though not done in the course of 
his emplovment. Coupe Co. v. Mtuldteh, 60 
L. J., Q: B. 676 ; [1891] 2 Q, B. 413 *, 1)5 D. T. 
489 ; 56 J. P. 39. 

The defendants’ hail was hired for the pmqiose 
of an evening concert, at which the plaintiff was 
to take part as one of the orchestra. There was 
no agreement between tlie hirer of the hall and 
the defendants as to the use of the hall for a 
rehearsal, but a rehearsal in which the. plaintiff 
took part was held, without objection, in the 
afternoon of the <.lay fixed for the concert. The 
plaintiff, after the rehearsal, placed the instru- 
ment he had been playing in an ante-room, in m 
secure position, but without any notice to^the 
defendants or their hall-keeper. In the evening, 
the hall-keeper, in the course of his duty, went: 
to the.ante-x'Oom to turn on- the gas at the meter 
and ‘had- to‘ move' the instrument, which he then 
placed in •another part of. .the room as carefully 
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as he could. The instniment fell “d 'va-s 

damaged :-Held, (i.) that there was no todmen foi the ne n j , . 

betwAa the parties ; (ii.) that it was not ^rthm Eh bJ.) :^-b h. J , . 

the scope of the there ^ Held! also, that the liability of the dofcndant 

3Th. ’ ‘ ‘ defendants sent a barge under the man- 

Servaut of Highway Board-Heap o; Stones 

hyKoadside ]— The deteudants a highly J ■ 1 1 consequence of a barge belonging to 

liacl left a heap ot stones oii the side ot a loau t , : , i tlie way, without any one 

within their jiirisdictioii ; clwse of itl^ The foreman of the wharf told 

the stones there had allowed thorn to pi 03 _ ‘ rihove the other bar<4-c away, as it had no 

the road. A person wliile driving oii a da, k ^ “ to^sUoic Alongside. He 

night drove Ihen moved the plaintiff's barge from the whart, 

an action under Lord Gamphals Ac . • nmdo it fa^t ton pile in the nver. When 

that The defendants were liable ' tide went down, the barge settled upon a 

their servant^ Mer y. AMje the bed of the river, and was 

Boards o3 J . 1 . ^ . 1 . Held, that the defendants were respon- 


— - •-■ •■7 iniuren ; — xiciki, taitou ^ 

servant’s faiowledgo of the lb -^'1' .wte,.’ uortor, employed by a merchant at 


servant’s knowledge of the dogs { itVster porter 'emidoved hv a merchant at 

knowledge of the uiastei- y'Wta,« v. Lkefpoofto'^ h .St oTtowor goods, cannot tie 

41 L. J.. E.k. 167 ; L. R. 7 Ex. .12o ; 20 L. T. ,U/ , Livmpo|^^^to^n-j^^ ^ ^ 

21 W. K. 16. bve ciUo AIs’IMALS. servant ; and the party employing him is liable 

for any injury caused through his negligence or 
Vi. of Controcton ,nal thoi. .vant k ^idll.^^ ; Tl I', 

A person who employs a contractoi to dp a - ^ ^ 

particular act is liable for - ‘ 'd ' contracted with the defendants, an urban 

becontraotorwhichflowoutofthefulhlmentof Pv the .lay a driver and 

the yyjyt. .P'y ■> Wseto?lriveanddiWawate,-ing-cartMongmg 

i?£W?Y/, 2oL. i. L)o; lOW.K.bbL to the defendants. The driver was employed ami 

The defendant employed 1 . to clean out a and was not under the defendants 

drain which was on yty'l.ygk't'was^a direoHwi or control otherwise than that thm- 

was not in the "yPy inspector directed him wliat streets to water. In 

common labourer, selected by the b ,, Action to recover damages tor injuries caused 

account of his havhig bv ne'die'eni com of the driver whilst in 

P. cleaned out the dram without aspstance fioin • of "the cart :— Held, that tlie del’endants 
any other person, and without the further dircctio i " * pliable Quarman v. Burnett (0 M. ik AV . 
or inspection of the defendiuit He v. TL/^.Y. J/c.. ColUenj Ok 

shillings tor the job froni the dctod.uik ■ J distiim-uishcd. Jonen y, Lirer- 

course of cleaning out the dram P. took np pai t 'n.,' tUm 54 L. J., Q. B. 345 ; 14 Q. B. H. 
of an adjoining highway and replaced . 49 j.p. 311. 

in an improper manner and "“^wiiere a person was hired and paid by AV. as a 

materials, m consequence of which the piaintift s service 

horse, passing along the highway, ^ f detWdaiit. but which the owner could use 

--Held, that in these circumstances P p a. fs hf liked when the defendant did not require 
indcpemlent contractor, but-v^as actuiB a. the »■ ^ that the driver was uot tho servaut ot 

servkt and ,m.lcr the control o the detcudairt, ttai^ ‘^ociclent having 

and .mnsoquently that the hanponert through the servant’s negligence when 

siblo for the injury. ^ hP'-.qk m out on the dofomlanfs service, the 
570 ; 3 C. L. K 760 ; ,24 L. J., Q. B. fob ; 1 Jm. ^ v. Tforruon, 


\ i;-9' h ?v drfendant was not liable. MchoUon v. Tfarrim,, 

A captain of a vessel emplojmd a stevedore to ^ . p' purchased a beast at 

unload his vessel, sAiltieia in the city of Loudon, employed a 


unload liis vessel. The stevedore employed h« a , , Louaon, employed a 

ownlabourers amongst wdrom was the pUtfo to Th-e it home. By She by- 

and also one of the crew, named Davis, \shom he ■ hpimts must, within the 


’ 'Vq, '•' 


and also one of the crew, named Davis, whom he | beasts must, within the 
paid, and over whom he had entire _ limits of the city, be driven by licensed drovers, 

assist them m unloading. Ihe miless driven bv the purchasers themselves, 

engaged in the work w’as injured thiough the y, onudoved a boy to drive the beast, 
negligence of Davis: — Held, that the captain throuo-h tho^boy nc'digently ilriving the 

was not r^pnsihle ^ the m^ury v thc,^ of the ci^q 

6'«n'«', 40 h. L, C. I . -6 , L. h. b L. i . .4 , ^ plaintifl’s premises and damaged 

1 rPter^^hU of the defendant a Property :PHold tdrat 
steamer, with a crew to ply to and fro The Yo^t re of the 

plaintiff purchased of the lessee o the ferry was not 

T^riSjurefhy l lo L. 1, Q. Ba«.' 

^xVleforba^t sentsome’bales of cotton toa 






imui 
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warehouse, and they were pile<l there by his 
men, under the direction of tlie warehouseman’s 
foreman. Owing to a fault in the piling, the 
pile fell and Iiiirt the plaintiff : — Held, that the 
defendant was not liable. JInrpliy v. CftraUl^ 
3 H. C. 462 ; 34 L. J., Ex. 14 ; 10 Jur. (N.s.) 
1207 ; 13 W. K. 165. 

The defendant engaged the sorvices of 8., a 
thatcher, for a ceidain period at wcelily wages, 
for the pinpose of hiring him out to do thatching 
work for his prolit. 8. having, during the period, 
thatched some stacks of wheat for the plaintiff, 
for ’v^dlich woj'k the defemlant claimed arul 
received payment : — Held, that the defendant 
u'as responsible to the plaintiff for injury to the 
wheat, occasioned by the negligent manner i]i 
which 8. did the work. v. Onion, 2 

C. B. (^bs.) 790 ; 26 L. J., C. P. 261. 

Idle appellant and res])onde7it were owners of 
adjoining houses, between, which was a paity 
w'all. The appellant's house also adjoined B.’s 
house, and between them was a party wall. 
The appellant employed a buihler to pull down 
his house and rebuild it. In the coui'se of 
rebuilding, the builder's workmen, in fixing a 
staircase, negligently and without the knowledge 
of the appellant, cut into the party wall between 
the appellant’s house and B.’s house, i7i conse- 
quence of which the appellant’s house fell, a7)d 
the fall injured the respondent’s house. The 
cutting of the party wall was not authorised by 
the contract betw’een the appellant and his 
builder : — field, that the appellant could not 
get 7.'id of responsibility by delegating the per- 
formance to a t,hird person, and was liable to 
the respondent for the injury to his liouse. 
Botoer v. Pmte (1 Q. B. I).) commented on. 
Huqlies v, JPerriml^ 52 L. J.. Q. B. 719 ; 8 App. 
Gas. 443 ; 49 L. T. 1S9„; 31 W. R, 725 ; 47 J. V. 
772~H. L. (E.) 

The defemdant, a conti-actor under a district , 
board, was engaged in constructiiig a sewer, and 
employed men with horses a.nd carts. The meji. 
so employed were allowed an hoiu' for dinner, 
but were not peimiitted to go Itome a77d dine or 
to leave their horses and carts. One of the men 
went home about a quarter of a mile out of the 
direct line of his work to his dinner, and left Iiis 
horse unatte7ided in the street before his door. 
The horse ran away and damaged certain lailings 
belonghig to the plaintiff ; — Held, that it was 
properly left to the jury to sa}' uff ether the 
driver wms acting wdthin the scope of his emplo.y- 
ment, and that they were justified iii findi77g 
that he was. Whit in an v. I^earntni, 37 L. J., 
0. P. 156 ; L. li. 3 G. P. 422 ; 16 W. E. 649. 

The plaintiff' received personal injuries through 
the negligence of one 8., wEo wus uiider the 
immediate control of one J. The defendants 
made an arrangement "with J. to do certain 
Vv’oj-k on w'hich 8. was subsequently employed, 
and was so eitiployed at the tiiiic tlie plaintiff 
w'as inju7'eci. Under that aia'angemcnt the defen- 
dants might at any moment stop J- from going 
on with the work without committi7ig any breacii 
of cont7’act : — Held, that J. was a servant of the 
defendants, and that the defendants we7'e, tlie re- 
fore liable to the plaintiff for the negligence of,. 
8. Oldjield v. Ftcniens^ 5S J. P. 102 — -C. A. 

See aho Pbikcipal and Agent. , 

via. Servant lent to Third Party. 

If a person lends his servant to another for a 
particular employment, the servant for anythiaig 


done in that particular employment must be 
considered as the servant of the man to viaom 
he is lent, although he remaiais the geneml 
servant of the person wEo lent him : — 8omble. 
that that relatioai is the same wiiethcr the leuLler 
is paid, or lends his servant gratuitously. Bonrhe 
V. White Mim Colliery (Jo. (2 C. P. D. 205) 
followed; Jouen v. Lirerpodl Corporation (14 
Q. B. I). SOU) discussed. Donovan v. Lainq. 63 
L. J., Q. B. 25 ; [1S93] 1 Q. B. 629 : 4 E. 317 ; 
68 L. T. 512 ; 41 W. E. 455 ; 57 J. P. 583— 
C. A. 


f. Fraudulent Acts. 

A master is civilly responsible for the fraud or 
7ieglige3ice of his sei'vant acting in the course of 
his employment ; but not for an .act of wilful fraud 
or negligence done by him out of the scope of his 
.anthorily, or inconsistent with the course cvf his 
e7nployment. Coleman, v. Biehe,s, 16 0. B. 104 ; 
3 0. L. E. 795 ; 24 L. J., C. l\ 125 ; 1 Jur. (N.S.) 
596 ; 3 W. E. 453. 

Thei'efore, where the servant of a wdiaiffnger 
fraudulently signed a 7’eceipt purportitig to be 
an acini owlcdgment that wheat liad been do 
livered at his employer’s wharf to be shipped to 
the order of C., no such w'heat having in fact 
been delivered, and thereby wilfully indneed 0. 
to pay the ^irice to the pi-et ended vendor : — 
Held, that the wdiaiffnger wris not liable, althougli 
it was proved that C.’s course of dealing was 
to pay for all wheat delivci'ed for him at the 
wdiarf, on the pi-oiluction, by the vendor, of the 
wdi.aiffnger’s receipt, and that the latter knew' 
it. Ik 

All attorney's clerk by giving a receipt h>i’ 
money en account to a different pei'son froin that 
to wd,io]n he gives C7'cdit, to enable such person 
to deceive others, does not bind the. master. 
WiUiamii Y. (roodi.wn, 2 C.ar. P. 257. 

A master is answ'erablc for every such wrong 
of his servant or of his .agent as is committed in 
the course of the service and for tlie master’s 
benefit, though no ex})ress command or privity of 
the master is proved ; and there is no distinction 
between the case of fraud and the case of any 
other wToiig. Maehay v. Commercial Jitinh of 
JVmv Briinmoich. 43 L. J.. P. C. 31 : L. li. 5 P. 0. 
394 ; 30 L. T. 180 ; 22 W. E. 473. 

When one party has suffered, and another has 
profited by, the fraudulent representation of an 
agent of the latter made within the scope of Ins 
.authority, the former is entitled to recover 
damages. I h. 

An action of deceit majHie maintained against 
.a company, wiiether incorpunited or not iiieor- 
pomted, in respect of the fraud of its agent. 
IK 

An officer of a banking corporation, whuse 
duty it w'as to obtain the acceptance of bills of 
exchange in wiiich the bank was interested, 
fraudulently, but without the kiiowiedge of the 
president or clirectors of the Bank, made a repre- 
sentation to A. which, by omitting a materia,! 
fact, misled him, and induced him to accept a 
bill in which the bank w'as interested ; ami he 
was compelled to pay the bill : — Held, tliat he 
could recover from the bank the amount so paid. 
Ilsj' ■■ .yd, 

In an action of deceit^ w^hetlier against a 
person or against a company, the fraud of the 
agent maybe treated for the purposes of pleading 
as that of the principal Ih, 
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MASTER AND SEEYAKT- 


VOLIT^^TEEKS ASSISTING 


3 INJUEIES TO 

Servants. 

Gfeneral Eule.]— The rule of law, that a master 
is not in general rcspuusible to his servant tor an 
iiiiury oo'casioued by the negligence ot a rellmv- 
servant in the course of their conmion employ- 
ment. applies to the case of a person who is 
iniurea whilst vohmtanly 

in their work. Dm v J/<f i y., 1 H .h ^ 

1 773 : 2ti L. J., Ex. 171 ; 3 Jiir. (>..S.) .o9.r , .) 

Therefore, where the servants ot a railway 
coinoanv were turning a truck on a turn ab e 
ainl a person not in the pt'tployinent oL the 
comiiany volunteered to assist .them, and whils 
so emmgecl, other servants of the company negli- 
.mutlv proiielled a steam-cn.gine. and thereby 
caused the death of the person who so volim- 
tecvccl, and the servants were ])ersoiis ot com- 
Dcteiit skill, and the company did not aiuhonse 
the negligence i-Hcld, that the coinpaiiy was 
i not liable to an action by the personal repiesen- 

: tative of the deceased. ^ 

P A iierson who. in a transaction of cominon 
: interest, assists the servants of 
i master’s consent, can recover against the 
[ for injuries caused '’y y®, A 

, servants. ^ right v. Z. .5 Z. 11 ' p A ’ 

Q. B. 570 ; 1 Q. B. D. 2.52 ; 83 L. T. b30 C. A. 

^ Consent of Haster— Volunteer, wlio is.]— I* 
’ not in every case where a party works with 
the servants of another for a common purpose, 
that he becomes a volunteer, so as to prevent his 


g*. Other Wrongful Acts. j 

Trespass. 1““A master is liable in trespass forj 
any act done by his servant, in the course of | 
e.yecuting his orders with ordinary care ; and, | 
ihoreforc; where a master ordered his servant to 
lav dovvm a quantity of ?he 

bmir’s wall, but so that it niight not p’]® 
same, and the servant used ordinary care m 
OTtiiyg the Olliers of his mastcis tat some 
the rubbish natnrallv ran against the vaii. 
Held, I at the master was liable p trespass. 
fn-g’ory v. Pijn-r, i) B. & C. 591: 4 M. & By. 

"“a local board of health, being in oecupatiou 
„f a sewage farm, had given ploiiaiy powers tor 
tlie management of such farm m the most benc- 
lieial imaimer to B. A ditch ran betvyeen the 
farm and the land of the plaintiff. M dh a vicvv 
to rendering such ditch more capaWe ot can 
the drainage from the farm, B. wrongfully 


(iT s ) 58 : 1 L. T. 880 ; b W . h. .IM. 

A. sold' to B. some bales of cotton, t 
in the upper storey of a warehouse. B 
C.to see it weighed, and lower it by . 
rope into a cart, which he contracted 
lu'ovide for it, who sent his servant 
, purpose. In lowering one ot the bai 
I broke, through the negligence of O, 
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iri not to be considered a, voliuitecT assistant, so ; directions to iiis men to dispose of the refuse in a 
as to exonerate the tvorkman’s master from j eertnin wav, and coiiditct tliebiisines^in a pniper 
responsibility for an injury resulting to the I way. These directions Averedisregar< let i. and tin: 
former from tlie workmairs negligent mode of | ref use was suffered to fall into the river, whereby 
doing the work. €lpreh(vd v. tSpirr. 16 C. B. I its navigation was obstructed. Upon an indict - 
(K.S.) ‘699. j ment for the nuisance against him : — Held, that 

The plaintiff, after piu'chasing some felt from ! he was liable. Ih. 
the defendants, went into a loth where tiie felt | 

was stored, to ins]) 0 ct the article ])urchased. i , , -r* .l- t ^ w 

The loft was 01 , ct, it one end. and. tlie Dlahitiff'; Offences tinder Particular Statutes, 
was ac(juainted with the construction of it. The ! TOmder licensing ^ Acts — Supplying a Con- 
plaintiff and C., a servant of the defendants, ; stable.] — The Licensing Act, 1672 ck 60’ A^ict. 

proceeded to unroll the felt, and tlic plaintiff, 1 c. 7*1). s. 16, enacts, that “if any liccnseii person 
who, in. the act of so iloing. was vralkiug back- 1 . • . . supplies any liquor or refrediment, whether 
wards, fell from the loft, and sustained personal | by way of gift or sale, to any constable on duty, 
injuries. He brought an action against the defen- j unless by authority of some superior otiicer 
dants for damages for injuries caused by their I such constable,'’ he sliall be liable to a penalty, 
negligence, and the jury by whom, the case was | The servant of a licensed pierson having siipplieil 
tried, among other lim lings, found that, but for | to a constable in uniform and on duty a cei'taiii 
the }')laiutiff’s own negligence, the accident ; quantity of brandy, in the <,)rdiimry course csf 
wouhl not have happened, a'ud also that 0. was i busine.ss : — Meld, tl'iat the master was liable to 
not acting within the scope of his employment the penalty imposed by the statute, personal 
in obtainhig the plaiiititfs assistance to unroll knowledge on the part of the master not being 
the felt : — Held, that the verdict should be necessary to constitute the offence. w 

entered fo]' the defendants. Snlllrun y. O' Connor. Colli 46 L. J., M. C. 67 : L. Ib 9 Q, B. 292 : 
22 L. K., Ir. 467— C. A. ‘ 29 L. T. 868 ; 22 W. R. 2,97. 

Sudden Emergency — Agent of JTecessity.] > Suffering and Permitting G-aming.] — In 

— The driver of an omnibus, when within a order to srq)poi‘t a conviction under the Licoiising , 
quarter of a mile of his master’s premises, was Act, 1872 (35 66 Viet. c. 94), s. 17, by wlricii 

forbidden by the txffice to drive further on the if any person licensed under the act “suffers any 
ground that lie was not sober. A bystander gaming or any unlawful game to be carried o’n. 
Wimteercd to drive the omnibus home, and was on his premises” be is made liable to certain 
authorised to do so by the driver and conductor, penalties, it is necessai’y to give some evidence 
no effort being made to communicate with the of actual or constructive knowledge on the part 
master: — Held, that there was no evidence upon of the person charged that gaming was carricil 
which it could be hold that any necessity to on on bis premises. JJodej/ v. JJario.^, 45 L. J.. 
delegate the duty of driving to the bystander M. 0. 27 ; 1 Q. B. D. 84 ; 66 L. T, 528 ; 24 W. R. 
had risen. Qumre, whether "the driver and con- 140. 

ductor cot-tld become agents of necessity of the At the hearing of an information against an 
])roprietor of the omnibus, so as to make the hotel-kceper for suffering gaming on his licensed 
substitute appointed by them a servant of the premises, it was proved that a police-constable, 
proprietor, and render the lattei' responsible for about half-past twelve in the morning, was in 
the consequences of his want of care and skill, the street in which the premises were situate, 
l^er Lord .Ksher, M.R. : The ijrincijffe of agency Two of the windows had the blinds 'up, so that 
of necessity does not extend to such a case, but the constable could see three gentlemen, and 
is restricted to certain well-known cases, such as from what they said it wns evident that’ they 
those of the master of a ship, of the acceptor of were playing cards. He w'aired for about a 
a bill of exchange for the lionoim of the dmwer, ciuartcr of an hour, when the front door was 
and of salvors. GioilViam- v. 'find, 64 L. J., opened by one of the waiters, and he then 
Q. B. 474; [1895] 2 Q. B. 84 ; 14 E. 461 ; 72 entered and \vent iq^stairs to the room, and f omul 
L. T. 579 : 46 W. R. 566 ; 59 J. ?. 484— (J. A. six gentlemen round a talffe with a quantity of 

money on it. The manageress of the hotel said 
that she did not k.now' that they were playing 
4. Ceimixal oe Quasi-Ceimixal Liability, cards, and that they did not have the carils of 
_ _ . her, and her statement ■was continued by the 

a. Public Muisance. cai’d-players, who %ve,re in a private room." The 

If A. employs another to do a lawful act, and hotel-keeper having been convicted Held, that 
be in doing it" commits a public nuisance, A. is the case must be sent back to the justices with 
not responsible. Peaclieij v. Ilowlanfl, 16 C. B. an intiination of the opinion of the court that, 
182 ; 22 L. J. C. P. 81 ; il Jur. '764. though actual knotvledgeon tlie])artof the hotel- 

Aliter.if the act to be\loiie necessarily involves keeper or his servants, in the sense of seeing or 
the committing of a public nuisance. Ih, knowing of the caivl-plajing, was not necessary 

Where a business is conducted so as to be a to be shewn, yet that some circumstances must 


directions, and although he has no knowledge ot I premises, may oe committee oy connivance, 
the existence of the nuisance, lUg. v. Stephens,, i either oh the part of the principal or the person. 
7 B. & B. 710 : 65 L. J., Q. B. 251 i L. R. 1 Q. B. in charge. Bedgate v. Haynes, 45 L. J,, M. 0. 

• ‘ ' 702 ; 12ff"ur. (x.S.) 961 ; 14 L. T. 596 ; 14 W. E. 65 ; I Q. B. B. 89 ; '36 L. T, 779, ■ 

. ^ 5 <)^ ' A gethlenian took a sitting-rctom and three 

'au owner of a quarry on the margin of a bedrooms in an hotel: .one of these bedrooms 
navigable river, being very okl and iiiiirm, did was occupied, bj’* himself, the other by a 
' . not personally superintend it ; he, ■ howeyer, gave ; iiorse4rainer and 'a ; joekey^ both of whom lived 
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ill the Immediate neighbourhood. The hotel- 
heeper retired to bed shortly before 11 p.m. ancl 
the hall-porter was left in charge. Between 1.30 
and 2.15 the following moniing the three persons 
were discovered in the sitting-room playing cartis 
for money, the noise they made having been 
heard outside the premises. During all this time 
the hall-porter, whose duty it was to stay up ami 
attend to customers, was in a parlour at the 
extreme end of the house where he could not 
hear what was going on : — Held, that there was 
sufficient evidence to convict the hotel-keeper ot 
suffering gaming on her premises, and that it 
was unnecessary to prove an actual knov\ ledge 
on her part of what was going on. II). 

Under Metropolitan Police Act.]— If a keeper 
of a place of public resort instructs his prvant 
to manfme it in such a way as to be a violation 
of 2 & 3 Viet. c. 47, s. 44, and the servant 
does so, the master is guilty of an offence within 
the act. V. StewaH, 3 B. & B. 913; '62 

L. J.. M. 0. 198 ; 9 Jur. (K.S.) 1130; 8 L. T. 
277; 'll W. R. 640. 


Under Mines Regulation Act.]-~By s. 22 of 
23 &; 24 Viet. c. 151, a penalty is imposed on the ^ 
owner or agent, if through the default of such ^ 
owner or agent, any of the general rules, the pro- 4 
visions of vdiich ought to be observed by them, ^ 
are neglected or wilfully violated. One of the ' 
mles was that whenever safety lamps were ; 
required, they should be first examined and * 
locked bv a person duly authorised for that pur- ^ 
po<e. The owner appointed a competent person 
to examine and lock the lamps, but such person ^ 
<leUverecl them to the miners for use in the mine ^ 
unlocked Held, that in the absence of any - 
personal default on the part of the o^^mer, he ^ 
was not liable to a penalty in respect of the act J 
of the person so employed by him. DioUnwn v. 
•I- FMulwr, 43 L. J, M. C. 25 ; L. E. 9 C. P. 1 ; 29 

P L. T. 540. ; 

Under Weights and Measures Act — Sale of ^ 
€oai.]— By s. 29, siib-s. 1, of the Weights and 
Measures xlct, 1889, “ any inspector of weights 
and measures, or officer appointed for the purpose 
by the local authority, maj^ at all reasonable 
times, enter any building or part of a building 
or other place in which coal is sold or kept or 
exposed for sale, and may stop any vehicle 
carrying coal for sale or for delivery to a pur- 
chaser, and may test any weights and weighing 
instruments found in any such place or vehicle, 
and may weigh any load, sack, or other less 
quantity of coal, found in any such place or 
vehicle,' or which is in course of delivery to any 
purchaser.” By sub-s, 2 : “If it appears to a 
court of summary jurisdiction that any load, 
.sack, or less quantity so weighed is of less weight 
than that represented by the seUer, the person 
selling or keeping or exposing, the coal for sale, 
■or the person in charge of the vehicle, as the case 
may be, shall be liable to a fine not exceeding 
52 /’ ; — lleldj that in order to convict the seller of 
coal of an ofience under the above section there 
must be an actual representation by him as to 
the weight of the coal sold, and' that a represen - 
' ; tation made to an inspector , by a servant in 

charge of a vehicle carrying coal for delivery ^ to 
^ ■ a purchaser was not of itself the representation 
of the master so as to make him liable under the 
' ^ ^ section. Moherts v. 59 D. J'., M, 0. ! 


129 ; 25 Q. B. D. 412 ; 63 L. T. 200 ; 38 W. R. 
770 ; 17 Cox, C. 0. 139 

Under Metropolis Management Act— Bamage 
to Street Lamp.]— A master is not liable under 
s ‘>07 of the Metropolis Local MaDagement 
Ac*t, 1855, for the accidental breaking by his 
servant of a street lamp, the top of which pro- 
iceted over the kerb, such accident having been 
caused by some goods on a van, udiicli tlie servant 
was drivins, coming in contact with, and wreck- 
ing the top'of the lamp. Ilardlng v. Barker, 37 
w!b. 78 ; 53 J. P. 308. 

Smoke Muisance.]— The ^defendant, who was 
the owner and occupier of certain ]}rcmises in 
the metropolis used for the purpose ot manuiac- 
' ture, was summoned under the Smoke Isuisance 
. (Metropolis) Act, 1853, for negligently using a 
' furnace in such premises so that the smoke 

• arising therefrom was not effectually consumed. 

! The furnace in question was constructed so as to 

• consume its own smoke if carefully used ; and 
the emission of smoke complained of was caused 
by the carelessness of the stoker employed by the 

F defendant to attend to the furnace. 1 he def en- 
:» dant was not personally guilty of any negligence 
^ in connection with the matter : — Held, that the 
defendant was not criminally responsible for the 
’ negligence of his servant, and could not be con- 
> victed of the offence. Cliuliolni v. Donlton, 58 
: L. J., M. G. 133 : 22 Q. B. D. 736 ; 60 L. T, 966 ; 
I 37 W. II. 749 ; 16 Cox, 0. 0. 675 ; 53 J. P. 550. 

The chimney of a mill sent forth Idack smoke. 
X The furnace was properly constructed and effi- 
1 cient foremen superintended ; the stoker’s own 
^ negligence being the sole cause of the smoke : — 
J Hekk that the owner of the mill was liable under 
L s. 96 of the Public Health Act, 1875. Mce}i v. 

h (rreaces, 54: J. T. biS. 


Slaughter-house.] — The Slaughter-houses, kc. 
(Metropolis) Act, 1874, which contains in terms 
no prohibition as to the mamicr in which the 
slaughter of cattle is to be performed, enacts by 
s. 4 that the local authority may make by-laws 
regulating the conduct of any business specified 
hrthe act, and the by-laws made under the act 
prohibit the occupier of a slaughter-house from 
slaughtering or permitting to be slaughtered any 
animal contrary to certain regulations laid down 
in them :— Held, that these by-laws were not 
repugnant to the common law", and that upon 
breach of them the occupier of a slaughter-house 
was liable for the act of his servant, although the 
olfence of the servant was committed without 
the knowledge and contraj-y to the express order 
of his master, Colhnan v. MUU, 66 L. J., Q. B. 
170; [1897] 1 Q. B. 396; 75 L, T. 590: 18 
Cox, C. C. 481 : 61 J, P. 102, 

Regulation as to Lights on Tramway Engine 
■—•Breach by Engine-driver.J—A tramway com- 
; pany were convicted before justices of the breach 
: of a regulation of the Board of Trade, made 
: under a local act, relative to lamps being placed 
; and lighted in a conspicuous I'nsition on the 
t front of a tramway engine : — Held, that the 
• regulation was not invalid as a regulation, and 
L that its subject-matter need not have been dealt 
> with bv a by-la^v ; that the offience being stated 
1 . in the "words of the regulation was sufficiently 
; described, and that the company were responsible 
. for the personal neglect of their engine-driver. 
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is guilty of an offence %vithni that a(?t. anU the 
servant is guilty as aiding and a, betting him 
within 11 & 12 Viet. c. 4:1 s. r>. Ul/fion. v. 
Stewart, 3 B. & S. 913 : 32 L. J., C. 3 98 ; i) 
Jur. (M.) Ii;i0 ; 8 L. T. 277 ; 11 W. il. fitU. 

‘A servant who joins with and assists Ins 
master in the commission of a fraud is civilly 
I responsible for the consequences, though his coii- 
currence is unknown to the party injured, for all 
directly concerned in the comnussion of a fraud 
are principals. Cnllmi v. Thomm)n, 4 { . H. L. 

441 ; 9 Jur. (N.S.) 85 ; 6 L. T. 870. 

Conversion for Benefit of Master.! — A servant 
is liable for an action of trover for a convei'sinn 
for the benefit of his master. Crunch v. White, 
1 Scott, 314 ; 1 Bing. (K.C.) 414 ; 1 Hodges. 61. ' 

The defendant receivecl from IL a” bill 'of 
exchange, with notice that it was the plain rifi’s 
property, and that it had ])ecn })laceii in the 
liands of K. for the ])urpo.se of his procui'ing it 
to be discounted for the plaintiff, R. being 
I indebted to the defendant’s inothei’, in whose 
employ the defendant wa,s, the latter appro- 
priated tlie bill ill discharge of B.'s debt : — Held, 
that this was a conversion for whicli the defen- 
dant was liable in trover. Ih. 

A servant may be charged in trover, although 
the act of conversion is done by him for the 
benefit of the master. Stephens v. Elwall, 4 H. & B. 
259. And see PerJdn,^ v. Smith, 1 Wils. 328. 

A servant or an agent who has received goods 
from his master or principal, may, on a <Ie!uand 
made by the true owner, give a qunli fieri refusal 
to deliver them up, without being liable to an 
action of trover. Lee. v. BaifVH or Iluhlnwn, IS 
C, B. 599 ; 25 L. J., C. P. 249 ; 2 Jur, (X.S.) 1093. 

Money Had and Beceived. 1 — A party who. in 
the character of a servant to a debt m*, receives 
money from his master to discharge the debt, is 
not liable to be snerlby the creditor as fmr money 
received to his use. ILneeU v. Jiait. 2 N. & M. 
381 ; 5 B. A Ad. 504 : 3 L. J., X. B. 49. 


Protecting Smuggled Goods from Seizure.]— 
A master is answerable for the illegal act of his 
servant, if within the scope of Tiis probable 
authority, and done for the master’s benefit. 
j’h.us, whei-e, after the detection of smuggled 
tobacco concealed in a cellar, a servant in his 
master’s absence procured a permit, by which he 
Intendeil to ])i‘otect the goods from seizure, the 
master is liable for the penalty attached to the 
oifcn.ee of unduly using a permit. Att.-CeH. y. SUE 
don, 1 C. A J. 220 ; I Tyr. 41 ; 9 L. J. (O.S.) Ex. 7, 

Adulteration of Food.]— Local Goverk- 


III. RIGHTS AND LIABILITIES 
OF SERVANT AND THIRD 
PARTIES. 

A. RIGHTS OF SERVANT. 

Procuring Discharge of Workman — Cause of 
Action — Legal Injury.] — Boiler-makers in. 
common employment with the respondents, 
objected to work with the latter on account of 
what they bad done at another time. The appel- 
lant, an official of the Boiler-makers’ Union, in 
response to a telegram from one of the boiler- 
makers, came to the yard and dissuaded the men 
from immediately leaving their work, as they 
threatened to do, intimating that if they did so 
he would do his best to have them deprived of 
the benefits of the union, and also fined ; they 
must wait till the matter was settled. The appel- 
lant then saw the managing director, to whom 
he said that if the respondents, who were engaged 
fi'om day to day, we.re not dismissed, the boiler- 
makers would leave their work or be called out. 
The respondents were thereupon dismissed 
Pleld, that no actionable wrong had been com- 
mitted by the appellant. Allen v. Flood, 67 
L. J.. Q. B. 119 : ri898 | A. C. 1 ; 77 L. T. 717 : 
46 W. R. 258— H.L. (E.) 

Aetiou against Servant instead of Master — 
Relief in Equity.]— Where one recovered in 
trover against a servant of the African Company, 
equity would not relieve, because plaintiff in 
e(pnty .miglit at law have defended himself, but I 
decreed that the company should indemnify the 
servant, and that the plaintiff at law (one of the 
defendants in equity) might prosecute the decree 
in the servant’s name. Lanqdon v. African Co,, 
Pre. Ch. 221. ' ‘ ' I 


Beating Fellow Servant.] — One servant has 
no right to beat another ; and if an umler servant 
misconducts himself, an upper servant is not 
justified in sticking him, but should inform their 
master. Reg, v llnntle.g, 3 Cai'. A .K. 143. 

Injuries Due to Negligence.] — Under circum- 
stances of danger, if the ciriver of a public con- 
veyance fails to take the safest course, he wouhl 
be liable, and he cannot, in such case, insist 
upon the fact that he ke])t to his own side of the 
road. Mayliew v. Boyce, 1 Stark. 423 ; IS R. Ik 796. 

J. R. 


B. LIABILITY OF SERVANT. 

Acts done under Authority .] — Where the act 
rff the principal i.s lawful in the country where 
it is done, and the antiiority under which such 
act is <lonc is complete, binding and unquestion- 
able there, the servant who does the act cannot 
be made responsible in the courts of this country 
(of which he is a subject) for the consequence of 
such acts, merely by reason of a personal dis- 
ability, imposed by the law of this country upon 
lilm for contracting such engagement. Roiree 
Y. FaplerCd Scott, 201 ; 2 Bing. (N.C.) 781 ; 5 
L. L, C. P. 273. 

Unlawful Acts,] — IF a keeper of a place of 
public resort instructs his servant to manage it 
in such a way as to be a violation of 2 A Viet. ■ 
c, 47, s. 44, and the servant does so, the master 
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MAXIMS. 

Generally.] — I need hardly repeat that I de- 
test the attempt to fetter tiie law by maxims.. 
They are almost invariably misleading ; they axe 
for the most part so. large , and general in their 
language that they . always include something 
which really is not intended to be included in 


: 
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v. lure: the charterers ajrrec^ng to ^ 

T-) r.V'l • Hit ! diu-iiiR’ emplovmcTit and cHicient pertomiance ot 
service, and the owner covenanting that the 
ishii) should be seawoi'thy diiring the. cnntiiui- 
■ersonad— The ' ance oF tlie cliartei- : provided that if at any : 
ma-us micl iUi ^ time it should appear to he charterers thy the 
■ Co tor torts ‘ship became inefticieut it should be lawtul for 
m cousiste.lo£;thcm to put her out of pay, or to lyke yeli 
; muafh.s all ev. abatement by ivay of mulct ouh of the hue or 
the action was j freight as they should adjudge fit. The owner 
-Hchl that T, ' ctiected a time iiolicy of insurance^ ontreight 
luh^ after the ' outstanding^ During tlic time the ship became 
.iof. uo action, ' incltlcicnt through perils of the seas, and the 
couhi be main- i charterers refust'd to ])ay freight after that date, 
aieh the action ' The owner having lirought an action on the 
me of the to:- ' policy :—Held. tliat on _the true construcDon of 
coutiniied the ! the cliaricrparty the elhciency ot the ship was 
Kirli V. ToihL '' not a eoudition ’precedent to the earning ot the 
-IT L. T, G7(') : I freiglit : that the pecuniary loss wa^ caused by 
'>fn Y. Hnlqdtc, i the charterers availing themselves of the abate- 
: 63 L. T.B4-6 : i ment clause, and not by the perils of the seas y 
61 Ij j M G i and that the imderwiaters were not liable. 

091' O 0 li or,; C7 L. T. Stemnfip 

■'■"4 , tOiio 1 16'.) : 7 App. Gas. 6,0 ; 4) I,. 1. ohl ; dl ’«■. K. 

f'PBACTIOE’cl’AETIES, ChaKGE BY 041 ; 5 Asp. M. 0. 6— H. L. (E.) 

Cuicunque aliqtiis quid concedit, &c.]-~Aii 

1 Sop fiivdar tiction was brought against a railway company 

sequitiir 'L, .Ns TlHOtl to recover an amount assessed by a jury, as com- 

^ of the rail- 

• 11 ib. .iiU—i. t.-. construction. The damage did not 

d -1 TT .pnf tr, miA ' arise from negligence, but was the inevitable 

Lterani partem. j Tndei ana cii consequence of the proper and ordinary use of 
nal Company were railway Held, that no action would lie 

qlls, rates, othm*^ works for the damage sustained; for the legislature 

)t the canalh ancT othci vv ^ haviiio’ mven power to the company to employ 

, and wore P^g’^ybuerwisTdry all looonmtiye engines, if such locomotives cannot 
reduce, mb atice, wrthont the possibly be used without occasioning vibration 

such tolls, rates, or dues, without the iniurv to neighbouring houses, 

of a railway company, who giu ^ principle of law that ouiounque aliquis 

‘“'T wft, dGaNMKlll r eSNoneedere videtur et icl sine |uo 
lyuihciy to wa div duidy 4«. pa ^ 

the cajiital y power is given to cause that vibration rvithout 

lompay C V inGif a chain iability to an action. HamoiormHh and- Cit-,/ 

lanal Compain was one iink iii. a cmiin v „ . t, p 4 . ur t, 

owned bv various companies and form- ^ ^ 


them. Pc 
Fnniir. 67 


Actio personalis moritur cum 
plainiilf lirought Ids actiou for d 
iiijuiictioii again^t the tirni of 1.^ 
committed by the firm. The li 
T. alone, who dictl more than si 
the commencement oF action, am 
<‘,ontinucd against his cxcciitors . 
having <lictl mm’c than six ui 
commission of the acts complain 
either for tlmnages or inj unction 


Causa proxima uou causa 
-A ship was chartered for 



MAXIMS. 


Legal right })reverited b}' act of equity, party morethau account for the exteiuled value ; hu; 
will bo re in stated therein. O'Doncl if the debtor comes into equity fur relief, the 

1 Ball k B. 2(;>8. Pulte}}(Mj v. Warren, 6 Vos. 98, court will give it him }>y obliging the creditor to 
A bill to enforce a right springing from a account for the whole ho has received : but as he 
statuto. 1 T engagement is analogous to a bill for who comes for equity must do equity, they will 
specific ])erfo]'manee, and the piaintitf must come direct the debtor to pay interest to the creditor, 
into court witli clean hands' FhJwr v. Tulhj, though it should exceed* the principal. Godfrey 
88 L. T. 280 . V. Watson,, 8 Atk. 517. 

-Applicant must do Equity.]— He that “Equity looks on that as Done wMch 

will have equity, must do equity. Browne v. ought to be Done.”] — The maxim that equity 
June,'t, 1 ^Vtk. 190. ^ | looks upon that as done wliicii ought to be 

The rule that the plaiiitiS seeking erjuity | done, applies only (in cases deiiencliug upon 
must do equity, ap],,)lies only to the one matter ! contract) in favour of })e]*sons who are entitled 
wliicli is tlie subject of a given suit. Hanson v. ; to enforce the contract, aiuL cannot be invoked 
AeatJuf/, 4 Hai'c, 5 ; 8 Jur. 949. by volunteers. Anstis, In re, Chet a'- /pal v. Mor- 

The principle tliat he who comes into etiuity f/an, 81 Ch. B. oOh : 54 L. T. 712 ; 84 W. E. 488 
must do equity applies only to equity arising ' — C. A. 

out of the same transaction. Whitaher v. HnIL Nothing is looked ujion in eeputy as done, but 
1 Glyii. ck J. 218. what ought to have been done : not what might 

Where wife sues (which she may do) to avoid ; have been done. Biir(je.ss v. Wheats, i Eden, 
armuity charged by her on her separate estate, on 18(') : I Wh Bl. 121. 

account of defect in the memorial, the maxim The piinciple of equity that •* what is agreed 
he that will have equity must do it to the to be done is considered as done,” a] qdies eq'nally 
same person, dues not apply to compel her to to companies as to individuals. Strand Hns'ie 
repay the consideration money, nor can it be Hall Co., In re, 14 W. R. (i— L.JJ. 
recovered against her. AguUar v. AgiCilar, 5 

Madd. 4LL Expressio unius est exdusio aiterius.] — I 

If it be necessary to have the assistance of a may observe that the method of construction 
court of equity to set aside a usurious contract, summarised in the maxim, expressio unius, 
it must be on the terms of paying what is fairly cxclusio aiterius,*’ is one that certainly requires 
due with legal interest. Scott v. Nesbitt, 2 Cox, to be watched. Perhaps few so-caliecl rules of 
188 ; 2 Bro. 0. C. 641. iutcrprc3tation have been more frequently niis- 

The rule that a party coming for equity must applied and stretched beyond their tlue Ihnlts — 
do equity does not extend so far as to affect Per Wills, J. Coign Junt n v. Broohs, 57 L. J., 
mattei'S unconnected wntli the transaction in Q. B. 79 ; 19 Q. B. B. 406 ; 57 L. T. 448 ; 86 
respect of which the relief is sought. Wilkinson. W. E. 882. See also S.C.,m C. A., per Esher 
V. Fondles, 9 PTare, 592. (Lord), M.E., 57 L. J.. Q. B. 489 : 21 ' Q. B. B. 

Conveyance of an estate, to which defendant i 65 ; 59 L. T. 661 ; 86 W. E. 657 : 52 J'. P. 645, 

.is entitled in equity, suspended till an account The maxim “expressio unius, exedusio alter- 
of the rest of tiie estate taken in the original ins” is often a valuable servant, but a dangerous 
suit from the danger of the plaintiffs losing his mastei' to follow in the construction of statutes 
demand ; the rule that he who will have j or documents. The cxclusio is often trie result- 
equity must do it holds so as not to tack to- of inadvertence or acciiient, and the maxim 
gether things independent ; but the coirrt will ought not to be a})plied when its application, 
lay hold of any circumstance for it, a-s danger having regard to the subject-matter to which 
from absconding or living abroad. Slush v. it is to be rqqdied, leads to iriconsistenc}' or 
Fosrer, 1 A'es. 88. injustice — Per Lopes, L.J. Colgnhon nv. Brooks, 

The maxim “he who seeks equity must do 57 L. J., Q.B. 489; 21 Q. B- B. 65 ; 59 L. T, 661 ; 
equity” considered. The equity to be observeil 86 W. li. 657 ; 52 J. F. 645. 
by a person seeking equity must be some equity Lands taken under a conditional sale and 
which is involved in the subject of the suit, afterwards forfeited to the crown are not open 
Vnited States of Anierwa v. 37 L. J., to a conditional purchase un<ler s. 18 of the 

Ch. 129 ; L. E. 8 Ch. 79 ; 17 L. T. 428 ; 16 W. R. Crown Lands Alienation Act, 1861. The crown 
377, . has, under the IStli section, the option either 

The rule that “he who seeks equity must do to sell them by public auction or to retain them 
equity ” is restricted to an equity in i’esi)ect of in its own hands. Blackhnrn v. FI a relic, 50 
the subject-matter of the suit. Gibson v. GoliU L. J., P. G. 58 ; 6 App. Cas. 628 ; 45 L. T. 52 ; 
smlil, 5 Be G. M. G. 757 ; 24 L. J., Ch. 279 ; 80 W. E. 67. 

3 Eq. E. 106 ; 1 Jur. (K.s.) 1 ; 8 W. 11. 79. An underlease of a nursery ground contained 

The maxim in chancery that “he who seeks an express covenant by the nnderlessee to 
equity must do equity,” when applied to a case deliver up all landlord’s fixtures thereon at the 
of partial non-performance of an agreement, end of the term : — Field, that a representation 
includes the rule at law which, in actions for and covenant by the grantors of the under-lease 
damages upon contracts, discriminates between that the nnderlessee should be at liberty, without 
a whole or only a partial failure of performance ; hindrance from anyone, to remove trade fixtures 
tbe breach being a bar when it goes to the whole, during the term, and that the grantors had not 
but no bar to a partial failure, in which case the entered into covenants inconsistent with such 
party injured is entitled by a cross action to com- right could not be implied. Porter v. IJrcio, 49 
pensation. Oxford v. Prorand, 5 Moore, P. C. L. J., C. P. 482 ; 5 C, F. D. 143.; 42 L. T. 151 ; 
(E-.s.) 150 : L. E.2 P. 0, 136. 28 W, B. 672 ; 44 J. P. 267. See AIcGmra v. 

' Where a creditor by judgment extends lands Scully, Beset, 370, 
bv elcgit, he holds quousque debitum satisfactum 

fuerit, and at law the debtor cannot on a writ Extra territorinm jits dlcenti impune non 
ad computaiidiim insist on the creditors doing paretur,]^ — See MacLeod y. Att.-'Cfen, (^N.SAW), 

j,;--.;vTOL. IX. . ... 5 -, , ,, ... , ' - 31 



MAXIMS 


In pari delicto potior est coaamo possiae 2 i.Liss.j 

Tlie plaintiff deposited with the defendant the 

half of a 50Z. bank note by way of pledge to 
secure the payment of money due from the 
plaintiff to the defendant. The debt was con- 
tracted for wine and suppers supplied to the 
plaintiff by the defendant in a brothel kept by 
her to be there consumed in debauch, ihc 
plaintifl having brought an action to recover 
the half-note Held, that the maxim In pan 
delicto potior est conditio possidentis ’ appheci ; 
and that as the plainti^ could not lecovci 
ivithout shewing the true character of the 
deposit, and that being on an illegal considera- 
tion to -which he was himself a party, he -was 
precluded from obtaining the assistance of the 
law to recover it back. Taylor v. Chestei\ M) 
B. & S. 237 ; 38 L. J., Q. B. 225 ; L. E. 4 Q. B. 

L T 3o9 

M. wrote to B. to the effect tliut he hud forged 
B ’s name by putting it with his own to a bill of 
exchange for lODZ., which would become due m 
a few^ days. He implored B. to meet toe bill. 


having no real foundation. Jjenneii v. 

10 Price, 154. 

Fraus non est fallere fallentem.] — Where , 
debtor combines with creditor in fraud upon , 
others, and creditor breaks trust, there is no 
punishment, but goods fraudulently H'ansferred 
ordered to be retransferred tor benefit of 
creditors. “ Frans non est fallere fallentem. 
Woodford V. Jlidton, Cary, 13. 

‘‘Grantor shall not Berogate from his own 

Grant.”!— The maxim that a grantor shall not 
derogate from his own grant, does not entitle 
nf fi, house to claim an easement_ ot 


36 W. E. 914— C. A. , ; 

Tenant for life having made a lease of coal 
mines, amounting to a forfeiture, cannot 3 oin 
the remainderman in a bill for injunction. ^ 

Wentworth Y. Turner, 

Ignorantia juris neminem excusat.] — The rule 
“ lo-norantia juris neminem excnsat ” applies 
where The alleged ignorance is that of a well- 
known rule of law, but not where that ot 
a matter of law arising upon the doubtful con- 
struction of a grant. In the latter case it is no^ 
decisively a ground for refusing relief in eqnity. 
Bcmichamp (Bari) v. Winn, L. E. 6 ii. L. ; 

22 W. E. 193. , , . -ur o. 

A witness’s knowledge of the law enabliiia 
him to decline to answer criminating questions, 
must he presumed on the maxmi “ 
juris non exoiisat.” ^eg. v. Code, 9 Mooie, 
P. 0. (N.s.') 463 ; 42 L. J., P. C. 4.9; L. E. 4 
P. C. 699 ; '29 L. T. Ill ; 21 W. E. 553 
You must ascribe to every subject a knowieclge 
of the law, more especially in cases where it 
prescribes a rule, of civil conduct— Per J.ord 
Wostburv. Carter v. McLaren, L. E. 2 H. h. 
(Sc.) 120, 126. 

A. entered into an agreement for a lease ot 
a lisberT from B. At the time of entering into 
the agreement both parties bon& fide believed 
that B. -was the owner of the fishery ; but it was 
aftciivards discovered that B. was not the true 
owner. There was no fraud on either skm, and 
tl-iM deeds establishing A.’s title to the fishery 




MAXIMS. 


Interest Eei publicse ut. sit finis lititim.]— See 1 
2Iarch._ Ex parfx^ 67 L. T. 594 ; 9 Morrell, 286. 

' Knowledge of Besult of Acts.] — Yon must 
iiscribe to every man a knowledge of that which 
IS a necessary and an inevitable result of an act 
clelil^eratelv done b}^ him. Serable. Carter v. 
jrLare^i, L. li. 2 H. L. (Sc.) 120, 126. 

Leges posteriores contrarias abrogant.] — See 
JOitner V. PIt}lli2)s, 60 L. J., Q. B. 5U5 : [1891 ] 

2 Q. B. 267 ; 64 L. T. 628 ; 39 W. li. 526 ; ^56 J. B. 
54. Went Ham, v. Fourth C'dy Mutual BulUlhuf 
SjolefiL 61 L. J., M. C. 128; r]S92] 1 Q. B. 654; 
■66 L. T. 350 ; 40 W. B. 446 ; 56 J. P. 438. 

Lex non cogit ad impossibilia. ] — A declaration 
alleged that the defendant in 1840 demised 
certain premises to the plaintiff for a long term 
■of years, and the defendant covenanted that 
'• neither he nor his assigns would, during the 
term, permit any messuage to be built on a 
paddock fronting the demised premises ” ; 
alleging as breaches, first, that he, during the 
term, permitted a railway station to be built 
■on the paddock ; and, secondly, that he assigned 
ihe paddock to a railway company, who erected 
the railway station on the paddock. Plea, 
that the company require<l to take the paddock 
under powers given them by an act of parlia- 
ment of 1862, for purposes for which they were 
by the act empowered to take the same ; that 
the paddock was land which the company was 
empowered to take compulsorily for the purposes 
■of the undertaking authorised by the act ; and 
that the company under the powers so conferred 
■did compulsorily purchase and take the paddock, 
and that the assignment by the defendant to the 
■company was the assignment in completion of 
such compulsory purchase : that the company 
afterwards built on the paddock the erections 
■complained of, which were erections reasonably 
required for the purposes of the undertaking 
authorised by the act. Beplication : that 
though the erections were reasonable, it was 
not necessary or compulsory for the company 
to build them -.—Held, that" the defendant was 
■entitled to judgment, for he was discharged 
from his covenant by the subsequent act of 
parliament, which compelled him to assign to the 
railway company, and so put it out of his power 
to perform the c*ovenant, on the principle of the 
maxim of Lex non cogit ad impossibilia” ; and 
that it could make no difference whether the 
company was only empowered or was compelled 
to build the station on the paddock. Baily v. 
I)e Cresjiifjny, 38 L. J., Q. B. 98 ; L. R. 4 Q. B. , 
180 ; 19 L. T.'BSl : 17 W. R. 494. See also Mich 
V, Hm/mond 62 L. J., Q. B. 98 ; [1893] A. C. 22; 

1 R. i25 ; 68 L. T. 175 ; 41 W. R. 384 ; 7 Asp. 
M. C. 233— H. L. (B.) 

Heme debet esse judex in propria sua causa.] 
— 8ee Leesoii v. Medical Council^ 59 L. J., Oh. 
233 : 43 Oh. D. 366 : 61 L. T. 849 ; 38 W. R. 303 
— C. A. 

Kemo debet lacesseri pro una et eadem causa.] 
— A workman having been injured through the 
fault, as he alleged, of his employers, brought an 
action against them for damages. While the. 
maioti vras pending, he died, intestate and 
uuma-iTied, His mother was a}>[)ointed his execu- 
trix, and she raised a second and concun*ent: 

^ action for solatium for her son’s death, and asked i 
that the second action should be remitted to the ! 




same jury who were to try the first action : — 
Held, that the second action was incompetent. 
Wood V. [1892] A. C, 570 ; 67 L. T. 628 — 

H. L. (Sc.) 

Hemo debet bis puniri pro uuo delicto.] — See 
Reg. V. MUe,^^ 59 L. J., M. 0. 56 : 24 Q. B. 1). 423 ; 
62 L. T. 572 ; 38 W. R. 334 ; I 7 Cox. C. G. 9 ; 54 
J. P. 549— C: C. R. 

27eino debet bis vexari pro eadem causa.] — 
See Rifle y v. Rrouui, 62 L. T. 458 ; 17 Cox, C. C. 
79 ; 54 J. P. 486. Clarke v. Midland Great 
Weateryi Ri/., [1895] 2 Ir. B. 294— C. A. Brum- 
den V. Iluiuphrey, 53 L. X, Q. B. 476 ; 14 Q. B. D. 

1 41 ; 51 L, T. 529 32 W. E. 944 ; 49 J. P. 4— C. A. 

Kemo tenetur seipsum accusare.] — The depo- 
sitions on oath of a witness legally taken are 
evidence against him, should he be snbseipiently 
tried on a criminal charge, except so much of 
them as consists of answers to questions to which 
ho has objected as tending to criminate him, but 
which he has been improperly compelled to 
answer. The exception depends upon the prin- 
ciple Nemo tenetur seipsum accusare,” but does 
not apply to answers given wdthout objection, 
which arc to be deemed voluntarv^ Recf.y. Coote., 

9 Moore, P. C. (N.S.) 463; 42 L. J..* P. 0. 45; 
L. R, 4 P. G. 599 ; 29 L. T. Ill ; 21 W. E. 553 ; 
12 Cox, C.C. 557. 

No one can take Advantage of his own Wrong.] 
— The only exception, and the well-known excep- 
tion, to the rule which protects a ])iirchaser with 
notice taking from a purchaser without notice is 
that which prevents a trustee buying back trust 
property which he has sold, or a fraudulent man 
who has acquired projjerty by fraud saying he 
sold it to a bona fide purchaser without notice, 
and has got it back again. Those are cases to 
shew that a person shall not take advantage of 
his own wrong — Per M.E., Barrows Case^ 49 
L. J., Oh. 498 ;"l4 Ch. D, 445 ; 42 L. T. 891— G. A. 

The maxim that no man can take advantage 
of his owui wrong is somewhat obscure ; but in 
my o})inion it only means this : that a man can- 
not enforce against a person whom he has wronged 
by a bioach of contract or a breach of duty, a 
right created against such person by such breach 
of contract or duty. The maxim, can only be 
employed by the person against whom the wrong 
has been done, except where the person having 
a derivative right has been, clothed with the full 
rights of the person from whom he has derived 
his title. — Per Bowen, L.J. London CdUdold 
Co., In re, Bayley mid Ilanhurifs Case, 57 
L. J., Ch. 843 ; '39 Ch. D. 190 ; 59 L. T. 109 ; 
36 W. R. 673 ; 1 Meg. 45. 

Omnia prsesumuntur rite esse acta.] — The 
presumption when a foreign court has purported 
to act properly and Avithin its jurisdiction is 
omnia rite esse acta. Taylor v. Ford, 29 L. T, 
392 ; 22 W. R. 47. See also Harris v. luiight 
15 P. D- 170 ; 62 L. T. 507—0. A. Byles v. Cox, 
74 L. T. 222. Dayman v. Dayman, 71 L. T. 699. 
Lmcdeiulale Peerage, The, 10 App. Gas. 692 — 

, PI. L. (Sc.) 

‘‘Omnis nova eonstitutio futuris formam 
imponere debet et non prseteritis.”]— Seei//-^^/y/«* 
V, K J„ Q. B. 165; 12 Q. B. B. 

224;''50'L/T. 312; St 1 Mortell, 1— 

0. ‘A. And' M^d v. Miid^ ‘56 i. J., .Ch. 294 ; ■ SI ' 







MAXIMS 


12; 54 L. T. 100; 34 IV. B. w ^ period of limitation pre- 

•J. ■ 1 Sed by 3 & 4 Will. 4, c. 42, s. 2, whicb gives 

ratibabitio retrotrabitnr et mandate ; a rielit of action against the executor ot a peison 

s;sr^4|»3r=^ 

lay under tlie above-mentioned stn^ite against 

eps criminis.]--In general cases, where executor 404! 4^^^ 

lut down by the policy of the lavi^ _the 49 l. J., Q. B-^On « - V 

!t may be by particeps criminis. AirJc, . 28 \\ . R. iho ; 44 J. 1 . ebb. 

s "er;- S5,n"i™ 

•p: L.. p.* »;p«f 

"• machineiT and buildings neoessaiy thereto on 

nte lite nihil innovetur.]— Eficct of fend, of which the miners were on^eo 

“pendente lite nihil innovetur limited to the exclusive use tor mimug pm poses, Ui_. 

i and paities in that suit, not absolutely fj-oghold of which belonged to othffl:&. Iht bmld- 
o- a conveyance pendente lite ; therefore j^gg attaohedso as to be pait ot the soil, am 
“bar to biU by purchaser from defendant, g^ they could not be removed w ithout son c 
nal notice, overniled. Metcalfe v.I>ulver- aisturbaiioe, which would not .a®o3vevP from 

es. & B. 200 ; 13 E. B. 63. , truetion, of the soil. The buildii gs we e f rom 

j- 1 the first intended to be accessory to the miiiinp, 

indo aliquid prohibetnr fieri, ex direoto nothing to shew that the property 

tur et per obliq uum.” ] — Sec Jlosjier, Li i them was intended to be irrevocably anucxe(l 
in‘ V. BoiiJier, 53 L. J., Oh. 722 ; 2b Ch. D. i Held, that the maxim Qmcqmd 

'ipfentatur solo, solo cedit,” was not applicable, 

i facit per alium facit per se.”]— See j 3i \iy ii.585 ; 47 J. P. o48— H. L. (K) _SecaU 
r inn<!tnm. 57 L. J., P. 65 ; 13 App. Cas. j AiuMJe, In re, Stvinlmnie Y. oo L. eJ., 

T T 4‘d3 -'^36 W. E. 870 ; 6 Asp. M. C. | ch. 615 ; 30 Ch. I). 485 ; {>3 L. 1. 64o ; .>3 . E 

2 ^ J. P. 2^2— H. L. (E.) 1 1)10 ; 50 J. P. 180— C. A, 

prior est tempore, potior est jure.]— If I Quilihet potest 
emtor, in pursuance of the directions con- , ducto.]— See v. 

hi he testator’s will, carries on the , 49 . rim] A. 0.129 ; 6 E. 429 ; 70 L. 1. o3b-1 . 0 


testator's assets. Lapse of time and an enjey- 1 altered, 

ment of the assets in a manner inconsistent with 1 7 App. Cas. 36. , 

the trusts of the will, coupled with the consent PI. L. (E.) 

iSK V »<“■« r ift-C'S?'™. ’ 

accordance with the trusts of the wil^ no such 
inference can arise. B«;y v Bay (G. Coop. 2G4) " 
chsringuish^ f X% 3 f‘ l?bh^ D^'or- 75 S withoud) 

P'|'l 83 -C 1 See afi GM de “i J. that 

iSi %i 

And Zamhert^s Estate, In ve, 13 L. R., Ir. 234— 698 , o C. . . 

C. A. Bee also Cases under Moetgage. ,, Respondeat s 

ftui sentit commodttm, sentire debet et onus.] .58 L. T. 710 ; an 

—A devise of premises lor life provided that the 78 , o3 J. i. i 
tenant for life should keep the premises m repair, bnilye, 0.-5 Ij. . 

The tenant for life enter^ upon and enjoyed the 
premises during her lifetime, but left them at hei « ] 

dhtti out of repair.' The remainderinan in fee defendants, a 1 
^ teonght an action against .the executor of the own land, and a 
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3. Foreign Attiiehmsnt^ 976. 

4. Practice^ 985. 

1. JUEISDICTIOJ?'. 

Exteat of— Inferior Court.]- The mayor’s 
€Oiirt is an inferior court of local jui’isdiction, 


Cheque payable in City, Indorsed in York- 
shire.]— A clefcuclaiit, for valuable consideration , 
indorsed to the plaintiff a cheque for 10^. pa}’- 
able at a bank in the city of London ; the 
cheque was dishonoured o]i presentation the 
indorsement vras iir Yorkshire. The plaintiff 
having sued in the mayor’s coart to recover the 
amount of the cheque, the defendant’s attorney 
applied for , a prohibition Held, that the dis- 
honour' of the cheque within the city of London 
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boundary I'ailings. a yew tree, which grew through j 
and beyond the railings, so as to project over an 
adjoining’ meadow, which was hired by the plaiii- 
tiif for ])asture. The plaintiS’s horse, feeding! 
in the meadow, ate of that portion of the yew 
tree wliich ]n'ojecte(l over the meadow, and died 
of the poison contained therein. The tree was 
planted and grown with the knowledge of the 
defeiKlants. The plaintiff having brought an 
action for the value of the horse :~Held, that 
the defeiidants were liable on the principle of the 
maxim, Sic utcrc tuo, ut alienum no7i Imdas.” 
CnnrliH r,s-f v. Aiiter,sJi(i})i Burial Board h. L. 
Ex. 109 ; 4 Ex. D. 5 ; .89 L. T. 355 ; 27 W. E. 95. 
See also Whalleoj v. LancatsUire and Yorkshire 
Ab/., 53 L. J., (’b B. 285 ; 13 Q. B. I). 131 ; 50 

L.'T. 472 : 32 W. K. 711 ; 48 J. P. 500— C. A. 

Bore V. B(dl, 53 L. J., Q. B. 257 ; 9 App. Gas. 

28<> ; 51 L. T. 1 ; 32 W. E. 725 ; 48 J. P. 516— 

H. L. (E.) B)/rrer v. mson, 54 L. J., Q. B. 3S5 ; 
15 Q. B. D. 258 ; 52 L. T. 769 ; 33 W. E. 800 ; 49 
J.P. 725: fiml Black v. Chvlgtehnr eh Finance Co., 
63 L. J.', P. 0. 32 : [1894] A. C. 48 ; 6 E. 394 ; 
70 L. T. 77 : 58 J. P. 332— P. C. Bsinhardt v. 
MentastB 58 L. J., Ch. 787 ; 42 Cli. D. 685 ; 61 
L. T. 328 ; 38 W. E. 10. 

Transit terra cum onere.] — Where one of two 
innocent persons must suifer from the fraud of a 
third, the loss should be borne by him who 
enabled the third person to commit the fraud. 
London and South Wester n Bank v. WcMworth, 
49 L. J., Ex. 657 ; 5 Ex. D. 96 : 42 L. T. 188 ; 
28 W. E. 516. 

“Verba char tar um fortius accipiuntur contra 
proferentem.”! — See Birrell v. Bryei%Ai App. 
Gas. 345 ; 51 L. T. 130 ; 5 Asp. M. 0. 267— H. L. 
(Sc.) And Burton v. BnglUh^ 53 L. J., Q. B. 
133 : 12 Q. B, D. 218; 49 L. T. 768 ; 32 W. E. 
655 ; 5 Asp. M. G. 187— C. A. 

“Volenti non fit Injuria.”]— See 77m v. 
Onarternialne, 56 L. J., Q. B. 340 ; 18 Q. B. 1). 
685; 57 L. T. 537 ; 35 W, E. 555 ; 51 J. P. 516— 
C. A. Baddelcif v. CrvantUle (^Lord'), 56 L. J., 
Q. B. 501; 19 Q. B. L. 423 ; 57 L. T. 268 ; 36 
W. E. 63 : 51 J. P. 822. Yarmouth y. France, 
57 L. J., Q. B. 7 : 19 Q. B. B. 647 ; 36 W. E. 281. 
Thrussell v. Handajsldc, 57 L. J., Q. B. 347 : 20 
Q. B. D. 35i) : 58 L. T. 344 ; 52 J. P. 279. (hUrnc 
V. L. St a: W. B-i/., 57 L. J., Q. B. 618; 21 

Q. B. D. 220 ; 59 L. T. 227 ; 36 W. E. 809 ; 52 

J. P. 806. Brooke v, Itamsden^ 63 L. T. 287. 
^lemljenj v. C. IT! A//., 58 L. J., Q. B. 563 ; 14 
App- Gas. 179 ; 61 L. T. 566 ; 38 W. E. 145 ; 54 

J. P. 244— H. L. (E.) Lee v. Fkccy, 68 L. T. 

285 ; 54 J. P. 807. Church y. A. 2 )i)lchj,, 58 L. J., 
B, 144 ; 60 L, T. 542, and Smith v. Bukci\ 60 
L, L. Q. B. 683 : [1891] A. C. 325 ; 65 L. T. 467 ; 
40 W. E. 392 : 55 J. P. 660— H. L. (E.) 


confined to the limits and liberl ios of the city. 
London Cotyoration v, 6b.?;, 36 L. .}., Ex. 225 ; 
L. E. 2 H. L. 239 ; 16 W. E. 44. 

‘ ‘ Carry on Business ” — Eailway Station.]— 
The South-Eastern Eailway Company has"^ a 
station in Garmon Street, City, where a criiisider- 
able portion of its business is transacted. Their 
principal station, where the meetings of the 
directors are held and the general and substan- 
tial business of the conipan}’’ is conducte?!, is 
without the city : — Held, that the company does 
not carry on business within the jurisdiction of 
the mayor’s court, within the meaning of s. 12 
of the Mayor’s Court E.xtensioii Act, 1857 (20 tk 
21 Viet, c. clvii.). Le TalUcar y. S. E. i?//., 
3C.1M). 18. 

The place where a railway company carries on 
its business within s. 12 of the Mayor’s Court Pro- 
cedure Act, is where the general supei'iiitendence 
and management of the business take place. 
BAUfers v. L. C. S’ E. llij., 26 W. E. 192. 

When, therefore, it appeared that a railway 
company had a chief office,' which was also a 
terminal station, in London, but that its business 
was managed at Victoria Station, which was not 
within the city : — Held, that the company 
carried on their business at Victoria Station and 
not within the city. Ik, 

~ — Solicitor’s Clerk.] — By s. 12 uf the 
Mayor’s Court (Extension) Act, 1S57, “ Where 
the debt or damage claimed in any action shall 
not exceed 50/. no plea to the juj’isdiction shall 
be allowed, provided the defendant, or one of 
the defendants shall dwell or carry on business 
within the city of London ” : — Held, that a clerk, 
employed by a solicitor at his office, which was 
within the city of London, did not *• carry on 
business” there within the meaning of s. 12, so 
as to give the majmr’s court jurisdiction to try 
an action in which the clerk was defendant. 
Craham v. Lems, 58 L. J., Q. B. 117; 22 
Q. B. B. 1 ; 37 W. E. 73 ; 53 J. P. 116— G. A. 
Affirming 59 L, T. 35. 

Eesidence of Parties— Action on Bill of Ex- 
change.] — Bills of excliange were drawn and 
accepted abroad, and indorsed by the defendajit 
abi’oad, one of them being payable in London, 
the others in Liveri)ooL The foreign bankers 
having no residence or place of business^ in 
London, as indorsees of the bills, suerl the defen- 
dant (who likewise had no residence or place of 
business in London) in the mayor’s court, and 
attached moneys of the defendant in the hands 
of the garnishee, a banker in London : ---The 
court made absolute a rule for a prohibition, 
holding that the mayor’s court had no juris- 
diction, the cause of action not arising within 
the city, and the parties to the suit being both 
‘oad. Banquede Credit Commercial 



Aceoxiiit stated hj Letter received in City.] 
—A defendant, in an action in the mayor’s, 
court, had' written a letter addressed to and 
i^eceived by the plaintifi in the city, but posted 
out of the city, in which there was a distinct 
admission of the debt afterwards sued for- ^ A 
rule nisi having been obtained for a prohibition, 
to the mayor’s court, it was held that upon a. 
claim on an account stated the prohibition 
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did not give the mayor’s court jurisdiction, and 
that a prohibition ought to issue. JRobimon v. 
SJinanvel^ 4H L. J., G. P. 244; L. B. 9 C. P. 
414 ; 30 L. T. 500. 

Cause of Action arising wholly or in part 
■within the City '’—Assignment of Debt.]— The 
plaintiff brought an action in the mayor’s court 
as assignee of a debt alleged to be due in respect 
of the price of goods sold and delivered to the 
defendant bv the assignor. The sale and 
delivery had" taken place without the city ot 
London, but the debt had been assigned in 
writing to the plaintiif pursuant to s. 25, suh.-s. 
6 of the Judicature Act, 1873, within the city of 
London Held, that the assignment of the 
debt was part of the cause of action, and that 
the cause of action having arisen in part within 
the city of London there was no ground for - 
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Bsad V. Bnmn, 58 L. J., Q. B. 
B. D. 128 ; 60 L. T. 250 ; 37 W. B. 


prohibition. 

120 ; 22 Q. 

131—0. A. 

E(iuitable Jurisdiction— Part of Cause of 
Action arising out of the Jurisdiction.]— The 
mayor’s court has no equitable jurisdiction, 
unless the whole cause of action has arisen 
within its jurisdiction. Sect. 12 of the Mayor’s 
Court Act, 1857 (20 21 A^'ict. c. clvii.) does not 

apply to a suit on the equity side of that court. 
JiV/. V. London CoTporatioii^ 61 L. J., Q. B. 329, 

The defendants agreed to transfer to the plain- 
tifi shares of the nominal value of 6,000L in a 
projected company as soon as the company was 
incorporated. The company was afterwards 
incorporated by registration under the com- 
panies acts at Somerset House, which is outside 
the jurisdiction of the mayor’s court, London. 
The plaintiff commenced an action in the mayor's 
court for specific performance of the agreement : 
—Held, that the defendants were entitled to 
prohibition, as part of the cause of action— 
namely, the incorporation of the company— 
arose outside the jurisdiction. lUnder^.Bar 
berton Bo'Vdo^ment SytidicMo, L. J., Q. B. 
144 ; [1897] 1 Q. B. 164 ; 75 L. T. 620 ; 45 W. B. 
162— C. A. 


Claim over £50— Contract by Telegram— Offer 
received and accepted within City.] — M'^hen au 
offer is sent by telegram and a telegram in reply 
is sent accepting the offer, the contract is com- 
plete on the despatch of the telegram in reply. 
An actionwas brought in the mayor’s court for 
a sum of SOL for money had and received, alleged 
to have been received under bets made by the 
defendant on behalf of the plaintiff. The plain- 
tiff had sent a telegram, “Put me on so much 
on such a horse,” from a post-office outside the 
city, to the defendant, a “ bookmaker,” who had 
offices within the city. This telegram \vas 
received by the defendant within the city, and 
it was answered by a telegram sent from a 
telegraph office •v\dthin the city accepting the 
’ offer Held, refusing a motion for a prohibition, 
that the contract (if any) was complete on the 
receipt of the telegram within the city and the 
sending the ' telegram in reply within the city ; 
that the whole cause of action (if any) arose 
within the city ; and that the . mayor’s court 
had jurisdiction. Coicmi a d&mor, 67 L. 

Q. B, 401 ; 20 Q, B. D. 640 ; 58 L, T. 857 ; 36 
. W, K. 895. ';;k. , V- '.k ^ 

' 0ood® Sold — Order* and Delivery.] —Orders, 

delivered to 


a carrier named by the buyer and to be paid by 
him. The goods Avere received by the carrier (on 
deliA’ery ordei’s handed to him by the seller in 
the city of London) partly within and partly 
without the city. An action having been brought 
for the price in the mayor’s court : — Held,^ that 
part of the cause of action arose out of the juris- 
diction of the court, and therefore the defendant 
was entitled to a prohibition. Gold v. lurner^ 
L. B. 10 C. P. 149 ; 23 W. B. 782. _ _ 

The defendant, who carried on business in tiie 
city of London, posted a letter there containing, 
an order for goods, addressed to the plaintiff in 
Surrev. Ko letter was sent accepting the offer * 
but tlie goods were taken by a servant of the 
plaintiff and delivered to the defendant in London : 

Held, that the whole cause of action arose in 

the city. Tttiflov v. Jon&>s^ 4o L. J., C. 1* 110 
1 C. P. D. 87 84 L. T. 131. ■ ^ 

In an action in the mayor s court for the 
price of goods sold, it was sworn that part, of the 
croods for the price of which the plaintiff sued 
was ordered bv a letter posted in Liverpool, and 
received by the defendant at his house of business 
in London. A rule for a prohibition was dis- 
charged, on the ground that the letter was a 
continuing order, and spoke in the place where 
it wms received, and therefore that part oi the 
cause of action arose within the juiisdiction. 
Bennett v. Cosgrif^ 88 L. T. 177. 

If a merchant abroad orders goods or a shop- 
keeqier residing AA'ithin the city of London, to be 
put on board a ship lying beyond the limits of 
the city, and the shopkeeper sends them from his 
shop to be shipped in pursuance of the order, the 
price of the goods may be sued for in the mayor s 
court, as a debt arising within the cit^^^. Huii- 
ham V. Smith, 2 Camp. 21 ; 11 B, B. 651. 

Sale of Property— Agreement where made.]— 

The defendant verbally agreed outside the city 
of London and the liberties thereof, to purchase 
from the plaintiff the lease of a shop at Lew 
Cross, in Surrey, with the goodwill and stock-in- 
trade of a drapery business carried on there, 
and the terms thereof were embodied in tAvo 
counterpart documents, one of Avhich AA-as signed 
by the defendant at Boaa’', in Middlesex, and the 
other was subsequently signed by the plaintiff 
within the city, and the documents so signed 
were then exchanged betAveen the parties’ solicitors 
within the city. Neither of the parties chvelt 
or carried on business within the city. There 
remained a sum of 50L, balance of the purchase- 
money, unpaid, and the plaintiff sued the defen- 
dant *f or it ill the mayor’s court. The defendant 
thereupon obtained a AA-rit of prohibition to; 
restrain the mayor’s court from further proceed- 
ing with the action : — Held, that the AAuit nad 
been rightly issued, as no part of the cause or 
action arose within the jurisdiction^ of the 
mayor’s court. Alderton a\ Archer, 54 L. J.,. 
Q. B. 12 ; 14 Q. B. D. 1 ; 51 L. T. 661 ; 38 AY. B. 
136. 
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coiiM not issvie, as the mayors court had juris-' c 
diction : that by the recei))t of the letter in the J 
city an account ivas stated in the jurisdiction, 1 
and, therefore, a complete cause of action . 

arose there. Mvans v. ]\ icholso% 3- L. i. T*-* ^ 

' Held that the statement of an account is i 
analogous to the acceptance of a contract, and i 
that an account was here stated I 

at the moment when he posted the lettei, and 
that the statement was contimioiis_ nntii it 
reached the plaiiitift, at which tmie d. was an 
account stated to him at the place where he ] 

' The "defendant ordered goods of the plaintifi: s ■ 
trareller in Battersea, and they were delivered 
to him at his place of business in l.attersea, 
where he I'esided. aiiere was no sratmeiit as to 
the place from which the goods ivere sent ; bi t, 
after they had been received by hmi, the |lefui- 
dant, in answer to a letter written to him by^he 
plaintifE-s solicitor in King William Mneet, City, 
Lmanding j. ay merit of the 
wrote to the solicitor (whether Iw post oi otlmi 
wise did not appear), “ I will caU at J'O"'- 
in the early part of next week, and hope to make 
some satisfactory ari'angemcnr for the payment 
of Mr Taylor’s claim.” Upon a rule for a prohi- 
Stion to‘ restrain the position in an action 
broiio'ht in the mayor’s court for goods sold and | 
delivered at the defendant’s request, and upon 
accoimts stated :^Held, a 
of the debt to support an account 
warrant the court in assuming that the e ^as a 
cause of action arising within the jurisdiction of 
the mayor’s court, ^ " 

C. P. 455 ; 1 C.P.D. 242 ; 24 M'. H. 6/3. 

Kature of Statement.] — When it is sought 


cause of action having arisen, witlim the e it 
Harness, Pardey ox: Pavdy. 4i5 L. J.. U. I . 

1C. P. D. 418; 34 L. 1.835 ;^^4 W. K. b.K>. 
S.P„ Ha/wUtis V, Jeffrey,^, ^^4 L. T. 8 :'b —a . A- 
The circumstance of the debt or cairn ages being 
under 50Z. does not prevent the court from 
issuing a prohibition to the lord mayor s cuiii i , 
where""the cause of action arose lyuhout its juris- 
diction. PohiiisonY. infra. 
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to shew iurisdiction in the mayors court ^ ^ 

rLou of in accouutstated,tho account on which ^ 

the jurisdiction is sought to be based be ‘ i 

real account stated ill the 

terra not a mere ackuowleaginent of a balance 
due from the defendant. , B,rmnr. Crawley ^ 
16 W. K, 754. See Monets v. Lauton), J L. . ^ 

‘ *’the plaintifi’s solicitor, who carried on lousiness • 
•within^ the jurisdiction of the mayors couit 
wrote to the defendant demanding Py^nt oi 
'71. 6.S. C(7. for goods sold and delivered by h^ini to 
the plaintiff. ^ Keither of the parties resided oi 
Sd on business, nor was the contract entered 
So within the iurisdiction. The aetendant, in a 
letter written to the plaintiff s solicitor- posted 

Sr, but teceivedVitliin the luriscm- 

aduiitted that he owed ol. 

The nliiintiff having brought an action m t 
mabr“ «)urt to receiver ol. iU-Ha. on an account 
stated, the defendant obtained a writ 
tiou Held, that the admission of the detcndaiit 
and the bringing of the action ““^f^ to an 
account stated within the jurisdiction of toe 
marofs court, and that therefore the mayor s 
court had jurisdiction to try the action. 

V. Townsend., 3G W . R. oSl C. . . 

T„ Actions for Sums of less Amount than 50J.] 
-The "of ss 12 & 15 of the Mayor s Comt 
Socatare Act. 1857 (20 & 21 Viet. c. clvxi.), ^to 
exteSi the jurisdiction of the mayor s wurt in 
o^es within s. 12, and 

cannot be gi-anted to prombit the 

.mayor’s com-t for sum of less than , toe 

defendant carrying on business, and part Ot tne 


Abandoning Partof Claim.]— An action havm,g 
been brought in the mayor’s court, upon a 
guarantee given by the defciulant t<A‘ an at to - 
ney’s bill, upon shewing cause again st a nile oi 
a prohibition obtained (before declava ion) o t lie 
o-xmiiid that the whole ot the cause ot action (ud 
riot arise within the city of Lomlon, certain ct 
the charges in the bill being 
Westminster, the plamtiit consenting alto al ic ^ 
to abandon his claim, in respect ot Those items , 
the court discharged the rule, witaout co>..^, 
Ellis V. Fleminy, 45 L. J., C. 1”. olw , 1 O. f • • 

237. 

Objection to, how taken.] -y- f /ieteii to 
wishing to object to the jurisdiction < t t t 
mayor’s court, must do so bv plea, 
application for a prohibition . h rena ah //, 

17 L. T. 549 . Blit see infra. 

Effect of Plea to.]— A plea to the 
in an action by concessit solvere m the i s 
‘ court by an indorsee the acceptor ^ 

bill of mtchange made payable at a banlvci s m 
London (but not specially), Jidmits 
accentance, indorsement and dishonoin ot 
bill, bd not that either of the arts 

idi 1-2 w. e; 

> 69.5:' s;tofo' V. BvM aiul Eenns v. 3 uMson, 
^ infra. 


Aimearance by Defendant— Waiver.]— When 

an^'S. has bLi coinmeucecMu tho m.^n- s 

.vi-vnvf tlm defendant does not, b} cnteiin .5 

sassgss 

of the plaintiffs claim against him is. 

Cohcii, 71 L. T. 824 C. A. 


2. PHOHlBlTIOi^b 

Application by -wEcm made-SoUcitor.]-ln 

nvdwdo allow the mayor s court ot Loiidou to 

pendant 

rsimsa. c« •.% -noT&n's 

“ '* 

^^When a party not rosidiug ''y™ *® 4 dant 
diotipn of toe will be granted 





MAYOE’ S CO\J'RT— Prohibition^ 


Defendant*] — A defendant, in a suit in which proceedings were taken in the mayors 

the mayor’s court cannot move for a writ of court, did iiot arise within the Jurisdiction of 
prohibition to stay the proceedings in a foreign that court. Mwmdng v. FarguJiavsoyi^ 30 L, J., 
attachment. JlliikevY. Clark. Jj. R. 8 G. F. 121. Q. B. 22 r 6 Jur. (N.s.) 1300 ; 3 L. i\ 378 ; 9 
A defendant can himself apply in the superior W. It. 107. 
court to prohibit the mayor’s court from pro- ’ . 

ceeding further in an action when the court is On what Grounds granted.]— A superior court 
proceeding without jurisdiction. Bridge v. is not boimd to grant prohibition to the mayor’s 
Braiwli. I 0. P. B. 633 ; 34 L. T. 905. court, to pi’evcnt that court from proceeding in 

A defendant in an action in the mayor’s, court an action from want of jurisdiction, iiidess it is 
mav obtain a writ of prohibition, notwithstarid- clear that the cause of action sued on arose out- 
irigdhe Mayor’s Court Procedure Act, 1857 (20 .S: side the juilsdictkm. Taglur v. Ahr/o;/kv,^ 45 
21 Viet. c. clvii.), s. 15, which enacts that “ no L. J., C. P. 455 ; 1 C. P. 13. 242 ; 24 V . h. 6/3, 
defendant shall be permitted to object to the 

jurisdiction of the court in or by any proceeding By Court of Chancery.]— Senible, that the 
whatsoever except by plea” ; the real eft’ect of Court of Chancery has jurisdiction lo issue a 
that section being only to limit the mode of prohibition to the mayors court. Jacoh.s v, 
objecting within the mayor’s court to the juris- Friedhurg^ 21 W. li. 3o3. 
diction. Jacohs v. Brdt., 44 L. J., Cli. 377 ; •« -u-u*,!.* -i t 

L R. 20 Eq. 1 ; 32 L. T. 522.; 23 W. R. 556. Costs of Rules for Prohibition,]— In pur- 

suance of the intimation given by the court in 

Stranger.] — The court, at the instance of Rohi/i^'o/i v. Fuunmel (l^. R. 9 C. P. 414), that 

' a stranger, made a rule absolute for a prohibition the court would, in. future, in virtue of its general 
to the ma5'’or’s court, after verdict for the plain- jurisdiction over its otiicers, order the costs ef a 
tiff, notwithstanding that the claim was below rule for a prohibition to be paid by the plaintiR s 
50Z., and consequently there could be no plea to attorney in every case in which the action had 
the jurisdiction. Quartly v. Timmins^ h. R. 9 been improperly brought in. the mayor s court in 
C. P.416 : 22 W. R. 488.' respect of a cause nt action not arising within 

\yiiether a writ of prohibition is applied for by the jurisdiction of^^that court, the costs were, on 

either of the parties to the suit in an inferior the 12th July, 1874, ordered to be paid by the 
court, or by a stranger to such suit, the only respective attorneys for tlie^plaiutiffs in several 
discretion which the superior court has to refuse cases, dfem... L. R. 9 0. P. 751, n. 
such writ is if in doubt, in fact or law, whether The order for costs of prohibition will not 
the inferior court is exceeding its jurisdiction or be made against the plaiiitrii s solicitor person- 
is acting without jurisdiction. Wortldtaitoii v. ally, unless the rule has been moved for in that 
Jewries" U. L. J., C. P. 209 ; L. R. 10 C. P. 379 ; form, and the solicitor has had an opportunity of 

32"L. T^ 606 ; 23 Vd. R. 750. shewing cause. liogera v. L. 0. * 5 ’ d). iZy., 26 
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one who at the time of their commence- garnishee. JRoMimm v. Ih L. J.. C. Ih 

iiient was dead. Maithcy v. Wimman^ 18 G. B. 124; L. E. S O. P. 261 ; 17 L. T. tioS ; 16 V* . 11. 
m.S.) 657: 84 L. J., C. ’P. 216 ; 11 Jur. (ls\S.) 543, 

h,..x r ' rn a f . TO Tfir mi 'T'lia n-P pArAltm nff OolmiPTi rlrtlii, TH'lt 


(iN » ) 0.)l : O-h U. O., Vy. -L . ZilKJ i ii UUi. 

■603 ; 12 L.’ T. 846 ; 18 W. R. 914. The custom of foreign attachment does not 

Therefore a judgment and execution and pay- apply to debts, the beneficial interesr of wincb m 
inent by the garnishees in a suit so commenced vested in a person other than the defentlam sued 
in the inayor’s court cannot be set up by them in the majmr’s court, whereof the garnishee lias 
as an answer to a claim against them by the per- notice, and such debts are not attachalue unaer 
sonal representative of the deceased, for a debt | the custom. ]Vedohy v. Day, 2 I'll. tV liL 605 : 
due to him in his lifetime, notwithstanding that 22 L. J., Q. B. 418 ; 18 Jur. 10 ; 1 . R. 481. 

the letters of adniinistintion were granted before A . ... ui • 

execution had, and (as was suggested) by the PnorityO-A creditor 

custom that she might have appeared in the death, ootains an attaclanent . h-,vrM.>v 
mavors court and dissolved the attachment. lb. court against part of he assets, gains no }uuin> 

attached, as against Ihe otnei 

What Sums Attachable.]— A judgment was crecUtors of the decease 1 
obtained by the plaintitf against the defendant 29 Beav. o21 ; 80 L. J., th. uii , 4 L. 1. -oO , J 

in China. In an action npon the judgment lii j dV . R. 4x8. _ 

the queen’s bench here, judgment was, pursuant | 4 S^^^cnt m the^ ma,! o .s u . ^ m-n'i). 

to a consent given bv the defendant’s attorney f 

in the citv of I.ondon, signed at the queen’s Uft to rank as a 3udgmcnt cieih . ‘ ^ 

bench office, Temple :-Held, that the judgment tration oUhe garnishee s asset.. Ifol, )iuj, 

so signed was not a debt arising within the city ^ bim. 4So. 

of London, so as to gdve jurisdicdion to the jurisdiction— Bill of Exchange.]— The (uuse 

mayor's court to attach moneys of the deren- action that is, the whole substaniiai cause of 
daut in tbo bands of liis attoiTOys there. Japp garuisliee must reside 

T. Jones, 4.') 1,. -U C. 1 . ^oO , L. K. J C. P. 4 b , (.any on business within the city of London, 
80 L. i. 499 ; — ^ Vv. R. >., order to give the mayor’s court jurisvUction to 

It is not so absolutely clear that a debt, the moneys of the debtor in the hands of a 

subject of an action upon which judgment has quI, 42 L. J., 0. P. 98; 

not been recovered, is protected from toreign ^ p g C P 107 ; 28 L. T. 82 : 21 W. R. 884. 
attachment, as to make it the duty of the (debtor defendant ’ who iiad no residence or ])lace 

to disregard such attachment, and pay the debt, prisiiussin London, drew bills in IThladeipliia 
after judgment to the juclginent ciuditor or lu^ the Union Bank of London, and indorsed 

assignees. A ^ ! them in Philadeliihia, and tiicre delivered them 

88 L. J., Oh. xOo 10 Jui. (N.fe.) 83- , 10 L. i. j agents of the ])laintitf, who remitted them 

743 ; 12 W. R. 1043. , ^ to the piaiutilf in London. The drawees refusing 

xV foreign attachment can only atiect moneys jj^3^,eptuhcffirills. the plaintiff issued aim 
for which the debtor himself could maintain an out of the mavors court to attach moneys 

.action at the time of the attachment. Webster drawer in the hands of tlic garnishees, 

V. 81 Beav. 893 ; 31 L. f , Ch 6.56 ; b London Held, that cim.se of 

Jur. (N.S.) 104 ( ; b L. T. 11 ; p 1\'. K. o0.8. action arose in America and not in London, and 

A sum of money directed to be paid by A. to .Q^jg^Qi^ientlv that the garnishees were entitled lo 
B. by the master’s allocatur, cannot be attached p^.^qppitiou. Ib. 

in A.’s hands by process out ot the sheriff s court t • 

in an action against B. Coppell \\ Smith, 4 Sale of Shares in Company.]— xV i-ilamt iff 

Term Rep. 312. attached by process in the mayor s court money 

, -1 , V. 1 ..,. A 4 -.-, T) l-l-.,-, .. . , .. * ... T. .. ... , 1 .. .....t: /ixTi.maViO/aa 


award of an arbitrator, cannor oe aLuicueu m nisi was obtamea ror a wni. 

A.’s hands at the suit of a creditor of B. Cailaw grouml that the action was brougiit to 

Dlgood, 2 D. ik R. 193 ; 1 L., J. (o.s) K. B. 33. recover calls in a public company in course ot 
Money awarded under a rule of court cannot Vkdndiiig-up, under an order nuule l)y the jlastei 
be attached. Grant x.Uarding, 4 Term Rep. e|- the Rolls out of the juriscUctioii ot the mayor s 
313, 11. court, and that the defendant was a tcu'cigner 

The court will not grant a prohibition to i^j^^ing no residence or place of business iriRng- 

Tostrain the mayor s court from proceeding upon 0.ruse was shewn iipoii an affiffiivir 

an attachment of shares in a mining company stating that the contract for tlie purchase ot the 
worked on the cost-book principle, upon the sug- shares was made in London, and that thenleien- 
g'estion that such shares are not goods and effects, carried on a large banking business through 

'Tredi/inlah Y. Oliver, h H. ct 780; 29 L. J., the garnishees as his agents in the city of LoiUcOn. 

Ex. 466. The" plaintiff being desirous of (iiiestionnig the 

decision in Cooke v. Gill (supra), the rule was 
Where Lien Exists.]— A plaintiff in a foreign enlarged U}.>on his undertaking to declare in pro- 
.attachment cannot take money or g00(.ls out of hihpion. Wniinney v. Selim kit, L. R. 8 G. i. 
the hands of a garnishee who has a lien thereoip tl8. 

witboutyfecha.i|mg the to Treiglit, wliere Payable - Parties.] - 

aauut. .oob ; 1 Maifeh. 220 , 1 .. K. K. ..bl, 8 bi. 1,^(1 issued out of the mayor’ scours 

f “‘““Cm'S 

by the defendant to a third person, be attimhed a rmt' within the citv of London, and 

tSt neither the deferrdant nor the garnishees 
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of London Held, to be, that if the plaintifi 
--e, although, by the against another 
payment of the freight any other person 
, rithin the city _ of London. 

Co.^ 25 L. il . 935. 

In a foreign 
that the debt 
on, or that the 


in a plaint in debt' ' ' 
in the mayor’s court alleges that . 

-1 owes to the then defendant 

ney that may be attached ; and that the 
E below alleged that he and any other 
owed to the defendant below a certain 
ijioney Held, that such plea Vf&s bad, 
oerson owing the money to the defendant 
■ithin the custom as pleaded, be a ditferent 
person from the plaintiff ; and it is doubtlul 
whether a custom for a party to attach money 

ill the hands of himself and partner can be 

... - had plea, either where supported, even if properly pleaded, -tuwfi/i. v. 
not both resident in Loudon, or ffulUtt, i B. & Aid. 6i«. 

an executor or an adminis- m . j. 

V, Taylor^ 1 Esp. Warning to Shew Cause.]— It is^ nc^ 

necessary to aver the custom 
, . below shall swear to the debt, or the fact that 
-A bank in Belgium, it; neither is it necessary to- 

Lhe hands of their agent in plaintiff in the principal case was 

A merchant firm at Hamburg, i^^^tebted to the plaintiff below within the juris- 
k, attached the fund in ji^tion of the mayor’s court ; nor that a scire 
court ; a demurrer to a bill against the garnishee ; it is enough 

the proceedings in the mayors ^iq was “warned to shew cause. 

_y__; it of prohibition, was y, 5 Taunt. 2:->4-. _ , 

yacohti V, Frledlurg, 21 W. K. 853. yyhere it was alleged that a plaint had been. 

's court has no jurisdiction jvminst the plaintiff in the lord mayor s. 

defendant against whom a but there was no allegation 

’ • ithat court, the award- issuing a scire facias to warn the defendant, 

n attachment against a ^yas" the alleged garnishee, previously to the 

in his hands belonging to commencement of the action Held, a good 
means of compelling an HumlL 4 D. & I^. b24 ; 4 0. ix. 

of jurisdiction for which ^37 .* u; i,. j., C. P. 187. 

Be Ilaher v. Portugal 

Q. B. 488 ; H> Previous Summons.] — Where, pending^ an, 

, action, a foreign attachment was executed, but 
t latter suit had been commenced previously 

linst the ^^ction Held, that it might be pleaded 

isdictioii tc the further maintenance. II). 
it issues. ^ custom in an inferior court to issue process, 

, , . , of foreign attachment for the purpose of com- 
, , , M pelling the appearance of the detendant, withoiit- 

thebaie]^ previous summons, is bad. 

, , - Man . & G. 1 : 1 Scott (K.B.) 81 ; 9 L. J., C._ P. 237 . 

nor the defendant nor creditors of the garnishee must be sum- 

'y connected with the u^oned (though it is alleged to be the custom ot 
.. the cause of action j^cndon to o-ive notice), otherwise the iudgnient 
d the defendant, nor the the'^garnishee will be erroneous and th a 

rnishee to the defendant, j^^ney paid or levied in execution of ff will 
not discharge the garnishee 
Creditors. Fisher v. Z«W6% 3 Wils. 297 ; 2 W. BL 


resided within the city 
that the prohibition must issue, 
terms of the charter-party, pa>n 
w'as to be made wL — - 
Pgr fie v. Guano C 

Eesidence of Parties.] 

attachment, it is^ not nec 
should arise within the ju 
defendant in- that court si 
or be actually summoned. 
jnorris, 5 Taunt. 228 ; 1 M 
Foreign, attachment is a 
the parties are - 
where the plaintiff is 
trator. Barrgmore (Lord) 

^ 327. 

Fund only within. ]- 

having funds in the 1 
London, failed. L 
creditors of the bank, 

London in the mayor’s c 
filed to restrain 1 ' , 

court, and to obtain a wn 

overruled. "" 

Where the mayor’s 
over the person of a c. 
plaint has been entered in 
ing process of foreig’"' 
person having funds 
the defendant, as a 
appearance, is an excess 
prohibition will lie. 

(Queeii)., 17 Q. B. 171 ; 20 L. J. 

Jur. 154. 

The ijrocess of foreign attacnm 
resorted to where the cause of ac 
original defendant arises within 
of the court from which the att 

custom of foreign attachment of a c^ebt due 
to the defendant from a third person on tnc ^are 
fact of the latter being found within the city 
when neither the plaintiff 
the garnishee is in any way 
city, and when neither t 
between the plaintiff and 

alleged debt from the gar 

arose within the jurisdiction of the city, is bad. 1 
London Corporation y. ’Cox, SOL. J , Lx. .i-u ; 
L E 2 H. -L. 239 ; 10 W. E. 44. Affirming 2 
H. & C. 401 : 9 Jur. (N.S.) 800 ; 8 L. 1\ 700. ^ 

The Garnishee is entitled to move for prohibi- 
tion against the mayor’s court proceeding with 
the garnishmenf without first raising ^ ^ 
court the question of jurisdiction. 1 rohibition 
would onlv have issued at the suit of the original 
defendant after the defendant had first raised 
flip nnpstion bv v>lea in the mayor’s court ^nnaei 


Pleading.] — If a plea of foreign attachment 
states the custom to be “ that if any person be , 
or bath been indebted to any other person wittiin 
the city ” it ought to aver that the defendant in 1 
the plaint was indebted to the plaintiff within ^ 
the city. 3forrh v. Zudlaw, 2 H. Bl. 362. _ 

A plea of foreigii attachment must state that ^ 
the garnishee is within the jtirisdiction of the 
' mayor’s court at the time of the | 

broshg v. IPtheriiigtifn. B' Soott (f.b.) 63/ ; 4 
] \ Man. & G. 933 ; 12 L. JA^Ca^Pi.261. ^ 

^ ! 9 ]" V ; ; . , , Money in Hands of ‘ * mi and' ^ t 

. XV. 9 1 4' .™*.A.plea of foteign *attacbm&t.stated ;th^cttstom £ 

^ " u ' J* ‘ 

, I If ^ iX : . >• . .. . 

' ' ,,.U 
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notice of the proceedings. v. Jlardy^ 

4 Bing, (N.c.) 782 ; 0 Scott, (>27 ; G D. P. C. 74i) ; 
1 Arn. 352 ; 7 L. J., C. P. 299 ; 2 Jur. 594. 

A summons to the defendant of nihil returned, 
and information of the goods in the ham Is of the 
garnishee, must appear on the face of the record 
ill the court below. Jh. 

Compulsory Payment — What.] — The 

plaintiffs, being foreign merchants, had a sum 
of money belonging to tlicm in the hands of 
the defendants. The idaintiffs also dealt witli 
R, k Co., wdio resided abroad, and were indebted 
to them in a sum exceeding the debt due fj*om 
the defendants to the plaintiffs. R. A: Co. 
attached money in the hands of the defendants, 
according to the custom of Loudon, as being the 
money cf the plaintiffs. The attachment was 
tried and a rerdict recovered against the defen- 
dants, as garnishees. Judgment was olitaiiicd 
and a certificate granted by the officer of the 
court, informing the defendants that judgment 
had been entered. On the production of the cer- 
tificate by II. & Co., the defendants, as garnishees, 
paid the amount of the verdict by debiting the 
plaintiffs in the defendants’ books of account, 
and crediting E. k Co. therevvirh, under an 
engagement that the money should be returned if 
the proceeding failed. The plaintiffs afterwards 
appeared ‘to the action in the mayor’s court, 
and put in bail, by which the attachment was 
dissolved : — Held, finst, that this was not a com- 
pulsory pajmient, as by the custom it was not 
required to be made until after execution exe- 
cuted ; and, secondly, that the transfer made by 
the defendants in their books of account did imt 
amount to payment, unless the plaintiffs had 
directed it to be done, or had subsequently 
assented to it. v. Rur'ker, 4 Moore, 172"; 

I Br, k B. 494 ; 21 B, E. 690. 

Where Garnishee Eemoves.] — Where 

judgment had been obtained in the mayor’s 
court against a garnishee who had i-emoved his 
person and effects out of the jurisdiction of that 
court : — ^-Held, that execution coui<l not issue 
against him out of the court of K. B., under 19 
G-eo. 3, c. 70, s. 4, as that statute is confined to 
suits in inferior courts, where the proceedings 
are similar to those in the courts above. Jtidmer 
Y. 3IanhalL 1 D. k R, 537 ; 5 B. & Aid. 821. 

• Staying Proceedings.] — The court will not 
stay pi’oceedings in an action commenced there, 
to abide the event of an action in the mayor's 
court, where it is sought to try in a foreign 
attachment the title to the same property which 
is in suit there. Smult v. Oyle. 6 Taunt. 74 ; 16 
R. R. 575. 

Where a foreign attachment had been sued 
out of the mayor’s court against a railway 
company by their corporate name, the company 
being onh' provisionally registered, and money 
in the hands of their bankers w’as attached 
thereunder, but no further proceedings taken, 
the court refused to stay proceedings in an action 
subsequently brought therein against three pro- 
visional committee-men of the company for the 
same debt which was sought to be recovered 
under the attachment, Renton v. ^laitlmuh 

II Jur. 42. 

Election.] — A plaintiff sued the defendants, 
who resided abroad, in respect of a cause of 


action arising abroad, and whilst the action was 
pending he commenced an action in the mayor's 
court against them for the same cause of action, 
and by foreign attachment he attached certain 
moneys of the defendants, in the hands of their 
attorneys, to answer his claim in the mayor’s 
court : — Held, that as the mayor’s court had no 
} jurisdiction in the matter, the proceedings there, 

I whilst the action in the superior court, was 
; pending, were vexatious, and the plaintiff was 
; therefore put to the election of abandoning the 
! action in the mayor s court, or of having the 
I [iroceedings stayed in the cause in the superior 
I court. Frith Y. Guppy. 36 L. J., C. J'. 45: 
i L. R. 2 C. P. 32 ; 12 jiir. (x.s.) 1011 : 15 L. T. 

I 616 ; 15 W. R. 280. 

I A plaintiff, who had obtained a judgment in 
i the exchequer, proceeded on it by foreign 
; attachment in the mayor’s court, and while 
‘ the defendant was in custody under the attach- 
ment sued out a ca. sa. in the exchequer on 
the judgment : — Held, that the ca. sa. was not 
irregular, however the defendant might he 
entitled to apply to the equitable jurisdiction 
of the court to compel the plaintiff to forego 
either it or the foreign attachment. Oh tun her- 
layne v. Green, 9 M. & W. 790 ; 1 D. (X.S.) 649 : 

II L. J., Ex. 307 ; 6 Jur. 400. 

Form of Return to Certiorari,] — A cause com- 
menced by foreign attachment in the mayor’s 
court, was removed into the <:[ueeii’s bench by 
certiorari. A return was made omitting to shew 
that the garnishee resided within the jurisdiction 
of the mayor’s court : — Held, no objection to the 
return, which was in the usual foi’m. Day v, 
PaviFerre. 13 Q. B. 802 ; 7 D. &: L. 12 : iS L. J.„ 
Q. B. 270 ; 14 Jur. 40. 

Evidence of Proceedings.] -—In a declaration 
for maliciously and wdthout reasonal.fie or pro- 
bable cause issuing out of the nui.yor’s court, 
London, an attachment of a debt owing from 
third persons to the plaintiff, it must appear 
that the action in which the attachment issued 
was terminated. Parton v. Hill, 10 L. T. 414 ; 
12 W. R. 753. 

The plaintiff purchased wine lying at tho 
defendant’s wharf from the holder of a warrant, 
given by the defendant for its delivery. The 
vendor indorsed the warrant generally. The 
plaintiff sent it so indorsed to the wha.rf, and 
obtained samples of the wine. A notice from 
the mayor’s court was subsequently served at the 
whaif attaching the ven(lor\s goo<is in the 
defendant’s custody, and a description of the 
wine was at the time of service indoi-sed on the 
back of the notice, and shewn to tlie defendant's 
manager. The plaintiff, on afterwards producing 
his warrant at the wharf, and demanding the 
wfine, was told by the manager (the defendant 
being absent) that tlie wine was stopped on 
account of the attachment. The same day the 
plaintiff’s attorney wrote to the defendant to 
demand the . delivery of the wine by eleven 
o'clock the next day. The defendant’s manager 
called next morning on the plaintiff’s attorney 
after seeing the defendant, and stated that the 
matter required consideration, and that the 
defendant would consult his attorney. But the 
same day at, noon a writ was issued: — Held, 
first, that the wine.wa^ not in' the custody of the 
law ; and that the attachment was a circum- 
stance .tO"becoBsi<iered by' the' jury in forming a 
conclusion whether there was a convension. 
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L J., I o£ the same debt Wehh v. 4 0. B. 2S7 ; 

Ut T) &L 82+ ; 16 L. J., C. P. 187. ^ . . 

^ Tn ^er to render a recovery by toreign 
'JiZ attachment, according to the custom of London, 

?? S^musr Sve“teer^t:S^^^^^ 

o?trel ''itodgn attachment ponding is no bar to an 

Tim dofeiulant, mrdm of 22b ; .ttth as a sec^^ for 

the record of “u lading" when it shLld arrive, 

with an entry of deliver the biU ol laca ^ 

3 : the record indorsed to 1.. ; Before the 

1 that the debt were attached 

was brought in the mayor’s 1 bill oi hancls of C. by a 

the limits of the city. Bux- “ V '._lHcld. that tire transfer of the 

mip. 21 ; 11 B. B. 651. “-[Sierty t B. was complete, though the bill of 

• ,i It,, linff had never been indorsed, and that, theie- 

Beht.]-A garnishee, against attachment was no answer to 

was had in the mayor s court, ic , ^ .. against C. for the proceeds. Ih. 

to the defendant, and nihil “ action o> =, ^ i .wr ,vbich 

iroteot himself by giving such Founding Petition on.]— A debt, which 

ideuoe upon non assumpsit in 1 attached in the mayors oouit, is not 

ver the Lme debt bvou.ght by ; to support a petition for wmdm up 

low, without proving the debt K company. Euruinmn hanh, In •«, Jiayn, 

low who attaolicd the money in varte, 35 L. J., Oh. 600. 

ir^^eoutt' “ot^fvi^" W Secured Creditor-Writ served hut Judg- 

itm below was not obliged to ^^eut not obtained.]— A 

to' entitle himself to recover a writ of foreign attachment n an acti^^^^^^ 

bankruptcy or liquidatioii of his debtor, is not 

dshee Order ] The existence of •• a creditor holding security on t le 

in die mayors court does not f 

■ation of a garnishee order made ^ rp 24.2 ; 28 W. K. 

,, !;W.I!.2U. i'-’f 

Of Debt.]- The plaintiffs, mer- in onira°procels^toVompeVtoe''ap^ 

11 and Matlras, issued an attach- - pif,iTKlant and does not make the plaintiff 
e lord mayors court to attach j the meaning tf s. 16, 

amis of B. for a debt due from \ . ^ Bankruptcy Act, 1809, the effect 

ileaded a prior attachment by b.. sub s. 'b ^ ^ ^oi^cy court being the 

II’. and so the action ot the plnm- ^ .£ ^ foreign attachment under the 

.yor’s court was defeated. The ^iXm^^tt mator’s court of Lonclon. Acr.„v. 
a bill alleging that the piiar ^ 77 Q_j^ qP d ■'234) followed. Sear, Me jjartCr 

, not for a bona fide debt, and J^^dl (U Oln U J 
account and payment of their Mnae, la n., u 

lat the court had jurisdiction to Arrest on Mesne Process.]-~The cus- 

er, and the court being of opinion , process of foreign attachment in the city 

ls due to S., directed payment to ^ London was not equivalent to an arrest on 
the debt due to them, J- -1^ y^rocess, though the attachment could onl) 

L. J., Ch. 508, L. 1^. 18 Eq. 283 : pV the "defendant P^Ating m bi^. or 

. . T. 1 rendering himself to prison; and 1 w uct. 

for a debt by W. against D., he custom. IMu 

.le debt had been attached m the rj ^ 12 ; 13 Q. B, 802; 18 L. A, 

IS gaimishee In a plaint in the 270 ; 14 Jur. 40. 

Eu^'fOTiii'’tL'*mayoT’8'’ciMSt ai(i Bender of Deftnaimt.]— Whou, in a 

, As dnr,-'l« , 1 V. a. .SI, „d ,p;— ; 

further Aetiau.]-Iu an uctiouby “getef"^ l^.h Sot.tltiih 
executipE executed upon a foreign Debtou x ■ jtroign attachment, does 

a the mayor’s cowt of ■ London ® 

in bar of the further maintenance “able to be detained ir 

«.r.,i(-. f!..tthti -Barnishee.in' respect such ciroumbtaiices, name 


PUlot V. Wilhiiison, 3 H. & 0. 3io ; - 

Ex. 22 ’. 12 W. E. 108+— Ex. Ch. ^ ^ 

Held, secondly, that on t.hese_ facts then 
eviilenoo of a conversion ; and it was a qm 
for the jury whether the defendant enteit 
a bona tide doubt as to the plamtifE s title 
wine, and whether a reasonahle time had e) 

for clearing up tlmt doubt. /A _ 

A iudge at nisi priiis will take judicial 
■of the custom of foreign attachment, and 
seal affixeil to proceedings in the mayor s 
Jiijfs Y. JJiiy, 12 L. T.^8u2. 

To prove that tk... 

foreUm attachment, has paid 
a creditor of the ])laintiff, 
cause in the mayors court, 
satisfaction, is conclusive evidence 
is only priina facie evidence td...v.. 
which tlic action 
court arose ivithin 
]i(U)i V. SeidtM - ^ 





MAYOE’S COmT— Foreign Attachment 


custody. 'IVcdm y. 4:2 L. J., Q. B. 95; mayor's court, provides that no action eiitered 
L. E. 8 Q. r>, 107 : 27 L. T. 825. in the court shall, before judgment, be removed 

or removable from the court into any supm-ior 
-I Pr AmnoF court by any writ or process, except by leave vt 

^ a judge of one of the superior courts in cases 

Solicitor^ of High Court may be Sued.] — A which shall appear to such judge tit to be 
solicitor of the higi] court who had also been tried in one of the superior courts/’ tV;c. The 
admitted a solicitor in the mayor's court was plaintiff brought an action in the niayor's court 
sued ill the latter court : — Held, tiiat lie was not i against the defendant, a stockiiroker, ft a* alleged 
entitled to have the action removed into the j misconduct in connection with the })urclinse of 
liigli coint on the ground of the [iiivilege of a ; certain shares, and claimed 110/. as damages : — 
solicitor of the high court to be sued in that | Held, that the action was one which was “■ fit to 
court only. D/.n/ v. M7trd, 55 L. J., Q. E. 491 : 1 be tried" in the superior comls, and that tlie 
17 Q, E. L). 708 ; 55 L. O’. 518 ; 85 'W. E. 59, ' defendant was accordingly entitled to a writ !.»f 

I certiorari, v. Shaw. 56 L. J,, Q. B. 92 

Counter-claims.] — When in an action in the | 56 L. T. 24. 
mayor’s court on a cause of action within the j 
jurisdiction, a counter-ciaim beyond the juris- 
diction is set up. thi 
prohibition. J)fi 
Co., 47 L. J., C. r 
769 ; 26 W. E. 481— C. A 
Such countci’-claim 
the mayor’s court itself, under the p 
ferred on it by the Judicature Act, 1878 (8G ck 8' 

Viet. c. 66), ss. 89, 90. Ih. 


Time for lodging Writ.] — By the Mayor 's- 
1 C court ^\dll not grant a ! Court of London Procedure Act, 1857, s. 17. “Ko 
•M' -S'. Flaiiddlf Sihrr Minhtd | cause depending in the mayor’s court shall be 
. 508 ; 8 C. P. D. 228 ; 38 L. T. ; reuioved before judgiimuit therein into niiy superior 

court, unless the writ removing such cause shall 
should be dealt with by have been lodged with the proper ofticer of the; 

powers con- court witiiin one month after the service <if the 
7 plaint, or unless such writ shall have been lodged 
with such officer before such action shall have 
been entered for trial acconling to the practice of 
Certiorari— Biscretion of Judge— Action “fit the mayor’s court" Hc-hl that the section gave 
to be tried in Superior Court.”] — By clause 12 alternative periods tor lodging the writ, and that 
in the schedule to the Borough and Local Courts the defendant could avail himself of whichever 
of Eecord Act, 1872, which has lieen applied by was the longer perioil. Pnni v. Smith, 57 L. J.. 
order in council to the mayors court, “ No actioTi Q. B. 836 ; 20 Q. B. D. 648 : 58 L. T. 606 ; 86 
entered in the court shall before judgment be W. E. 580 — C. A. 

removed or removable from tlie court "into any By the Borough and Local Courts of Eecord 
superior court by any writ or process, except by Act, 1872, schedule, r. 12, it is enacted that no- 
leave of a judge of one of the siiperior courts iji action shall before judgment be removed into an}' 
cases which shall appear to such jinlgc fit to be superior court except by leave of a judge of onc; 
tried in one erf the superior courts" Held, that i of the superior courts in cases which shall aj>peur 
the question whether an action was fit to he | to such judge fit to be tried in one of the superior 
tried in the superior court was a matter of j courts, and" upon such terms as to tiayment of 
opinion for the judge, and that he had a discrc- ! costs, secinity for debt and costs, or such other' 
tion in all cases as to whether an action should j terms as such judge shall think ht ; — Held, that 
be removed into the superior court. The words | this rule does 'not override s. IT of the Mayor's 
“fit to bo tried" moa]i “ought to be tried" in ■ Court of London Procedure Act, 1857, and7l<;es. 
the superior court. ManJifi v. Ilollimjawovili, 62 i not substitute the discretion of a judg'e for the 
L. J., Q. B. 289 ; [1893] 1 Q. B. 442 ; 4 E. 228 ; j strict limit of time imposed in that section. 
68 L. T. 477 : 41 W. E. 225 ; 57 J. P. 436 — C. A. j Price v, Sliuto, 59 L. T. 480. 

In an action in the mayor’s court against two i 

defendants, one of whom was a corporation Previous Practice.] — Circumstances un<ler 
aggregate, an application was made by tlie which a writ of certiorari was granted to tlie 
defendant coiqjoration to have the action trans- mayor’s court. Jones v. i/cy, 17 W, E. 996. 
ferred to the chancery division of the high court. Wien a suit in the lord mayor’s court vvas 
on the grounds (1) that accounts were required removed by widt of certiorari into the court of 
from persons who were not within the jurisdic- chancery, and it appeared upon the face of the 
tion of the mayor’s court ; (2) that it would he bill that some of the plaiititfs were out of the 
necessary to bring several piersons into the action jurisdiction of the lord mayor’s court, an order 
as third parries, whicli could not be effectually was inade ex parte, without further evidence, 
done if the action remained in the mayor’s court ; that thcsiiit in the mayor’s court be retained in the 
(8) that, according to recent decisions, a corpora- court of chancery. Tracy v. Open Stock Pc- 
tion aggregate coukl not be made defendants in chnajc Co., 40 L. j., Ch,, 159; L. E. 11 Bq., 556 ; 
an action in the mayor’s court : — Held, that 19 W. E. 379. 

under these circumstances, it was “ fit" that the An order was also made in a suit from the 

whole proceeding should be transfeireil fj’om the mayor’s court that the I'egistrar of that court 

inferior court to the high court. Vickers v. might be/ at liberty to pay over to the credit of 
Sterens, -44 L. T. 679 : 29 W. E. 562. the cause in the couit of chancery the money 

A party to an action in the mayor’s court is not paid into the mayor’s court. I h. 
entitled as of right to remove the action by writ A wTit of certiorari will be issued, to remove a 
of certiorari into the high court, but can only do suit out of the equity side of the lord mayor’s 
so by leave of a judge of the high, court in a court into the court of chancery on a bill being 
case where it shall apjpear to him that the action filed for the purpose, and evidence being given 
is one which is fit to be tried there. Cherry v. that neither the plaintilf nor the defendant, nor 
Eiulean, 55 Jj. J., Q. B. 292 ; 54 L. T, 763 * 34 the subjectmiatter of the suit, was within the 
W. E. 458. jurisdiction of the lord mayor’s court, and that 

. Eule 12 of the Borough and Local Courts of the cause 'of action did not arise there.' 

Eecord Act, 1872, which is applicable to the . v, Afetf L, B. ,3 Ch, 200. 
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A plaintiff in an action against a *16^^ * ^ ^ precept for the recovery of the 

in the lord mayor s court for 8M., attacnea ve^nstrar of anv county court witlim 

his balance at her baidiers’ tvr hm the lord ,,.hich the defendant may 

mayor’s jurisdiction. Tlje the uossel^ any goods or chattels . . . .and there- 

into court in hou of special hail, disc^rge i - bailiff of such county court shall 

attachment, and pleads eovoru™. ae a^^^^^^^ eCulf the same in the same manner as if 

failed. Thereupon the plaintiff s;ob writ or precei.t had been issued out of such 

the defendant on_ the equity side of the loid . Jaeld, that the two statutes 

mayor’s court, which was removec j jt o ^ were not inconsistent, and that the Sbyor s 
into the court of xhaiiceiy. MaeMemy of London Procedure Act, 18o7, s. 4b, had 

L. 1:1. E^l. -^62. repealed by the Borough, and Local 

— security for Costs.]_Aca„sewas™e^^ 

by certknari froni the mayor s corn The u in the High Court of Justice upon a 

clant paid a sum of money into com . iudmnent for a sum not exceeding 20L obtained 

bail ind shortly afterw^ards obtained a to (^^nrt. Paine v. SMer, 52 L. J., 

h,i™^ B SS !l «. B. B-«i “ “ 


Appointment of Heoeiver.] — A rccei 
pointed by court of chancery pending c 
tration rn’oceedings in the niayoPs court. 
ard V. Proctor, 45 L. J., Cli. 302 ; 1 Ch. J 


•Certificate— Prohibition. ]— 
lie mayor’s court has granted 
taxation of the costs of an 
upon a higher scale than the 
bherwise be applicable, with- 
id for granting such a certni- 
sgularity, aud no prohibition 
'ndo)i (Jovpo ration and Stocli.^ 
5 K. 544 ; 69 L. T. 721. 
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Notwithstanding s. 10 of the Mayoi-’s Court 
Act, a superior court has no power to prohibit 
the mayor’s court from, proceeding to retry an 
action there, after a rale absolute for a nonsuit 
in the superior court upon a point reserved. 
Lehrau v. G^-mral Steam 2Vari(/atloti Co., 42 
L. J., C, P. 7(> ; L. E. 8 C. P. 129 21 W. E. 358. 

In an action in the mayor’s court, the recorder 
directed a verdict for the plaiiitifi, with leave to 
the defendant to move for misdirection : — Held, 
that the defendant was confined to the leave 
reserved, and v;as not entitled to insist on a new 
trial upon the ground that his own evidence had 
been improperly cjccluded. Ellin v. J/arriott. 8 
W.R,.192. 

Where a rule has been obtained to enter a 
nonsuit or for a new trial in the mayor’s court, 
London, under s. 22 of 20 k 21 Viet. c. clvii., it 
is not competent to the unsuccessful party after- 
wards, even with the leave of the judge, to move 
the divisional court under s. 10. Mean- v. 
Chltticli, 9 Q. B. L. 35. 

Power to give Judgment.] — The judge 

of the mayor’s court, London, has no power, on a 
motion before that court for a new trial, to direct 
judgment to be entered for either of the parties 
in the action as a judge of the high court can 
do under Ord. XL, r. 10, no rules having been 
made for a})plying the rules of the judicature 
acts to that court, and no such power being 
given to an inferior court by s. 89 of the Judica- 
ture Act, 1873. Pryor v. City Offioen Co., infra. 

Appeal — To Court of Appeal.] — The court of 
appeal from inferior courts has no jurisdiction 
to hear and determine questions of law arising 
upon the records of the mayor’s court ; the proper 
tribunal to entertain them is the court of appeal 
under the Judicature Act, 1873, s. 18, sub.-s. 4. 
Ze Blanch v. lieuteSn Telegraph Co.. 1 Lx. D. 
408 ; 34 L. T. 691 ; 25 W. E. 115. 

Where, notwithstanding the absence of juris- 
diction to enter judgment on an application for 
a new trial, the judge of the mayor’s court has 
acted as if he had such power, an appeal will lie 
to the court of appeal in respect of his ^ having 
so erroneously acted, Pryor v. City 0(ticen Co., 
52 L. J., Q. B. 362 ; 10 Q, B. D. 504 ; 48 L. T. 
698 ; 31 W. E. 777— C. A. 

By Leave.]— The mayor’s court is an 

inferior court within s, 45 of the Judicature Act, 
1873, and where there has been an appeal from 
that court to a divisional court under that section 
no further appeal lies to the court of appeal 
except by special leave of the divisional ^ court. 
Aiipleford v, Juilhlns. 47 L. J., 0. P. 615 ; 3 
a P. i), 489 ; 38 L. T.'SOl ; 26 W. E. 734—0. A. 

~ — Before Judicature Act.] — The Mayor’s 
Court. Act (20 cV 21 Viet e. clvii.), ss. 8, 10, pro- 
vides that in certain cases a party may appeal, 
if he gives notice within two days of the decision, 
and gives security; and that, “if upon the trial’'- 
the Judge gives him leave to move in a superior 
court, he may move within the time limited^for 
, like motions *in such court. At the conclusion, 
on a Thursday, of a trial in the mayors court, 
the judge refused hV give the plaintiff, who- was 
nonsuited, leave to move, but on the ensuing ; 
Monday, on application made to him, granted 
such lawe,;— Held, that he had no power to do 
so, because, even if there had been no refusal, 


the leave must be given within a reasonable 
time, and that would be two days. Folhird v. 
Metropolitan By., 42 L. J., C. P. 162 ; L. E. S 
C. P. 470 ; 29 hi T. 101 ; 21 W. E. 736. 

■ To High Court — Claim over £30 — Leave 

to Appeal.] — By the Mayor’s Court of London 
Procedure Act, 1857, s. 8, an appeal from the 
mayor’s court to the superior courts is given 
where the sum sought to be recovered exceeds 
20L, and by s. 9, such appeal is to be by special 
case. By s. 10, the parties in any case in the 
mayor’s court may, if the judge grants leave, 
move in the superior courts to set aside the 
verdict : — Field, that Ord. LIX. r. 10, which 
provides that all appeals from inferior courts 
shall be by notice of motion, does not make it 
necessary where the sum sought to be recovered 
in the mayor’s court exceeds 207., and a motion 
to set aside the verdict and judgment on the 
ground of misdirection is made in the high 
court, that the leave of the judge of the inajmr’s 
court should be obtained. Eder v. 7J.ery, 56 
L. J., Q. B. 650 ; 19 Q. B. D. 210. 

Condition precedent — Security for Costs.] 

— It is a condition precedent to the right of 
appeal under s. 8 of the Mayor’s Court Pro- 
cedure Act, 1857, that the appellant should have 
given security for the costs of the appeal ; that 
section has not been repealed by Ord. LIX. 
rr. 10-17. Morgan v, Bowlen, 63 L. J., Q. B. 
84 ; [1894] 1 Q.'B. 236 ; 10 E. 62 ; 42 W.E. 269. 

Time for Civing STotice.] — The provision 

in s. 8 of the Mayor’s Court "of London Pro- 
cedure Act, 1857, that a party desiring to appeal 
shall, within two days of the determination or 
direction ''against which he appeals, give notice 
of appeal to the other party, is a condition 
precedent to the appeal, and the high court has 
no power, under r. 16 of Ord. LIX., to extend 
the time for giving such notice. Klrhy v. Mortk 
British and Alercantile Zmn ranee Co.. 65 L. J., 
Q. B. 527 ; [1896] 2 Q. B. 99 ; 74 L. T. 723 ; 
44 W. E. 529 ; 60 J. P. 549— C. A. 


MEASURE. 

Weights and Measures.] — See Weights a:^'D 
Measures. 

Of Damages.] — See Damaues. 


MEAT. 

Warranty on Sale of.] — See Sale of G-oods. 

Unsound Meat.]— Local G-overnment 
—Metropolis. 
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B. Medical Practitioners. 

1 . Qe^neTal CouHclly9dQ. 

2. Physicians, 999. 

3. Surgeons, 999. 

4:. Pekists, 1000. 

5. lieeorery of Charges, 1000.^ 

C). Pnwf of PLegistrati>}n,l^^y^. 

7. Piplomas, 1004. 

S. Pretending to In* Qualified, 1005. 

9. Agreements as to Medical Practice, 1000. 
10. Proceedings against, for Negligence, 
a. By Action, 1007. 

1). By Prosecution — See Criminal 
Law. 

C. Veterinary tSuRGEONS, 1009. 

'D. Pharmacy Act. 

1. Chemists, 1009. 

2. Poisons, 1010. 

E. Medicines, 1012. 


A. APOTHECABIES. 

1. Qualification. 




ApprentieesMp and Certifioate.]-In an action 
for a libel upon the plaintiff, who had served 
upwards of three years as house-apotheoaiy at 
a public infirmary, before the passingof oo Geo. 8 
c 194 . -—Held, that such service was suthcient to 
oualify him to act as an apothecary, and super- 
seded'the necessity of an apprenticeship, or the 
production of a certificate, in contormity i\ ith the 
regulations of that statute. B ogan v. bomcrrdle, 

1 Moore. 102 ; 7 Taunt. 401. , 

TVj an action on a bond the defendant pleaded 
that the bond was given in pursuance of a corrupt 
aoTceinent, that he should serve the obligee as an 
appi'entice to the business of a surgeoii-apothe- 
ckvT ?.iid man midwife for two 
the* agreement should be ante-dated, to make • 
appear that he had served five years, in order 
that, by such corrupt contrivance, he miglit be 
admittkl to his examination for the business ot 
an apothecary at the end of two years, i^^stead 
of five, as required by the statute. A verdict 
having been found for the defendant, tlm court 
held that the bond was void, and refused to enter 
iudgment non obstante veredicto, which was 
moved for on the ground that it appeared to be 
the obleot of the parties to enable the detendant 
to practise as a surgeon also, and that a five 
years’ apiireiiticeship was not required for the 
business of a surgeon, and that it was not open 
to the defendant to object to the legality . is 
own bond. Prole v. Wiggins, 3 Bing. (N.cp 230 ; 

3 Scott, 607 ; 2 Hodges, 204 ; ,6 L. J., C. 1. 2. 

Who is.l — A man carried on the business 
of a surgeon and an apothecary, and made up 
medicines for his patients, but did not make 
them up from, other persons’ Pfscnptions, or 
sell drugs to the public ,:-^Held, that he was 
an apothecary, within the phrase and meaning 
of s. 65 of the 12 & 13 Tick c. 106. OrM, 
E.e iHvrte, 25 L. J., Bk. 45 ; 2 Jur. (N.s.) ; 

4 W.; E:; 501 . 'V:. ■; V: . ^ 

Trading.]— What selling Of drugs by a surgeon- 
7 apothecary constitutes trOfding. .Hot if .ancillary 


io business of surgeon. 

Bfklen. In. ;r, 3 Mont. & Ayr. lb ; 2 Dtao. , 

6 L. W. 

What constitutes Practising.]— Practising as 
an apothecary is the mixing up aiui pivpanng 
medicines prescribed by a physician or bv a,ny 
Ste person, or by Jlie apothecary himselt. 

lFn(/Atv/n/ V. b Car. A r. o/ 1 . ^ 

The aotine as a surgeon or an aeconeheur is nut 

practising aS an apothecarjn nor woiild ihe parley 

supplyrng medicine to a friend be so but it 
ttm‘,mrt? .sought his living by praetising as an 
apothecarv. that is sufficient, as it is not essentia . 
that ho sfiouia have gained his whole livelihood 

^frac^hm "by an apothecary, to prove 
practising, ho ought to shew instances of com- 
pounding and making up proscriptions ; merely 
Attending local complaints is_ not enough. 
Thompson v. Lewis, M. 6c M. -o.o , o Cm. A 1. 

^'^kheve a person was sued for a penalty, and 
insisted that he was within the exemption, as 
having actually practised as 
to the passing of the no Geo. o, c. l.li • Held, 
that in summing up to the jury, the judge acted 
properly in referring them to s. 5, which descnbcsl 
the dutV of an apothecary to be to make up pre- 
scriptions of physicians ; and it appearing that 
the defendant had never done so prior to the 
passing of the act, through incapacity and 
ignorance, that it was strong evidence to be 
left to the jury, uud that they were _ van am ed 
in finding that he had never practised as an 
apotliocavv, although he had occasionally adminis- 
tered medicines to different patients prior to that 
period. Apothecarien’ Co. v. ^\avhurton, 3 B. A 

apothecary being freeman of London 
' attended a patient, and made up and admmib- 
tcred proper medicines to him, but vithout 
having a licence from the faculty, or the diiuc- 
tion of a physician, or demanding or taking 
mk fee foiCii's advice :-HeUl, that Uns d d no_ ■ 
amount to a practising of ifiiysic vvithin k4 A L> 
Hen. 8, c. 5. Hose v. Physicians College, a Bio. 

^ 'customers went to the shop of a chemist and 
asked him what was good for their ailments, aiicl, 
not being a certificated apothecai}, he vas 
accustomed to suggest medicine, _ make it iip^ 
and sell it to them Held, that in so doing he ; 
was acting a.nd practising as an apothecai y, ani 
washable to a penalty under 55 Geo. 3,c. 111 ,.; 
s. 20. Avothcearics'^ Co, v. Nottinyham, 34 h, i., 
Hi' " 


Apothecary’s Assistant.] — "Where an 

apothecary’s assistant attended patients as an 
apothecary i-Hckl, that he could not be coii- 

sidered as practising as such, althouglx the 

patients paid him for the medicines adiumistercd 
to them. Brown v. lloUnson, 1 C. A i . 

A. bound himself apprentice to an apothecai 
who resided eight miles f rom H. The apothecary 
then took a house at H., in which A . resided, 
and attended several patients there, the apothe- 
cary coming over occasionally, and being con- 
sulted by the defendant about the patients . 
Held, that this was a practising by A. as an 
apothecary, within 55' Geo. 3, a 
ApotlicmTwd Co. v. Greenwood., 2 B. A Acl. 

9 L. J* (^O.s.) Iv. B. 331. 
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Liability to Penalties — Unqualified Person.] such commission or warrant : — Mehl. that the 
— An unqiialifieti picrsoii dispensing medicine of evidence of the paymaster of the regimeiit, rliat 
his own advice is within the penalties of 55 he paid the plaintiff his salary as assistJint- 
Geo. c. 194. Apothecariefi' Co. v, Allen, 1 surgeon during a period of several years, ami 
N. & M. 413 ; 4 B. A Ad. (.)25, that he should not have so done withour the 

A diploma of i^LD. from the university of St. production of his warrant, was siihicieiit ro' 
Andrew's, in Scotland, is no tlefence to an action entitle him to the right coiifeia-ed by the statute., 
for penalties, for practising as an apothecary ^nihaiik. v. Bnjant, B Q. B. 690 ; 3 G. k D. Bi 
without luiviug obtained a certificate from the 12 L. J., Q. B. 81 ; 6 Jar. 9B1. 

Apothecaries’ Conipai^v. Apotheeanc.^'' Co. v. 

Collinti, 5 Oar. & P. 519 ; 1 N. & M. 401 ; 4 B. tS: 2 . Becdveky OF Chakges. 

Ad. h04 > 2 Ij. J.. Iv. B. 149. j j nr i.- 

A chemi,st and drnr?gist pvaotisuig a.s an , Atteadaaoes ]-Iii an actim^ 

apothecary, in attendiniT the .sick, and giving ^3; a ixtyeo on a prwnissory note, e.vpressed to be 
them medicines, is liable ' to penalties. ‘7." consideration ot the payee s care and medical 

rtrnW Co. v. Groomnqh. 1 G-l & 11. .STS ; I Q. B. bestowed on the maker ' :-Held, 

799 * 11 L J Q B 156' ^ evidence was admissible to snew the con- 

sideration to have been medicines furnished, and 

Whetlier Penalty cumulative. i-Seetion performed as au apothecary, and, if that 

20 of the Apothecaries Act, 1815. pruvhles "T 

that, if any person “shall act or prhtise as 1 'v.thni 

an apothecary” without having obtained the 'W v. i / /cA/ /.s , v. At J. 

requisite certificate, “ every person so offemling , apotnecary may, besides iiw 

shall for every such offeLoe forfeit 20/,.’’ A ° 7"=? 

defendant had given advice and had prescribed attendances a.s the jury coirsider fair an, reason- 
and supplied medicine to three separate pemoiis 1 . Hemon, 4 Car & P. 110 

on diffeient occasions on the same day. vVithout . a'-‘»ti'ator awariled to an apotheenry 

a certificate, and was sued for threi ' soimrate '“London charges for attomlauoos the court 
penalties :-Held. that only one oifonce had been ''F 

Committed, and that only ‘one penalty was there- fi® j 'ro'^ /o' P ^ ^ 

fore recoverable, for the statute contem] dated un m*, i ’ 'Vi ^ i i t 

habitual course of conduct on the part of the , Pfolude aii aporho- 

defendaiit, and not an isolated act. Apotkooorie..' “g K both tor medicines and 

Co. V. Jo A. [1893] 1 Q. B. 89; o K. 101 ; (17 “tten‘ tneo, whei-e tlio united cliarges do not 

T rr . M' w OC7 . 1 7 nV.. n n . exceed a reasonable remuneration, and it is a. 

hj-p rr’ ' ’ 17 0oi, C. G. 1.88, <,„est.ioiif,nA.hejiiry what is reasonable. J/mvnii 

Bj' a plaint in a county court, a defendant Iv ^7 t 

was summoned for a debt of 20/., for iUegallv i 7 1’ I'i ' T ■’ f 

practising as au apothecary. The particulars . jbe ““f “t ““ 'B'o&ecary havuigq m a fo 
stated that the action was 'brought to recover lett a bhuik for the price of his attendances, 
OA7 4;,..,. iA 4- 4-1.^ w,-4. 1.,, evidence upon winch a 'lurv rmu^ say whether' 

4 n.sihc/i?w »0‘ ‘here ‘was a contract "to idake-iio charge 

acted as an apothecary, witnont a certmeate, at o , . j-y ^ 

four places named, by attending and supplying in a bill to liis patient, leaves a 

medicine to four persons_ mentioned, wli^ blank for his charge for attendances,' and the 

had forfeited 20/ By 00 Geo. .3, 0. 194 s. 20, ^ ^ 

any person who shall practise as an apothecary cannot recover more than 

without a certificate shall forfeit for every such , ^ 1,1 uao court bv the latter. Tm,m v. 

oifence 20h : — .Held, that whether the facts iao 

stated ill the particulars aiiioimtcd to four A' 'a,; apothecary to charge for 

offences or one oftence only, the sum recoimrable ^ttondancffl is not matter of law. but of eoiitmct, 
was limited by the summons and partiqulars to ^ „j, 

20/., and theretore the county court had junsdic- 1 2 Ph. 221 ; 11 Jur. 

tiou. Apothecaries Co. v. Burt, o Bx. 36 B ; 1 ’ 

L. M. & P. 405 ; 19 L. J., Ex. BB4. 

Bottles,] — An apothecary who furnishes medi- 

Surgeonsiu Army or Kavy.] — Auction for work cines, not being in a capacity to recove]', cannot 
done as an apothecary. Plea, that the plain tiif I'ecover even for the phials in which the- 
w^as not an apothecary prior to the Ist of August, medicines were contained. Steel v. Henley. 1 
1815 : nor had he, at any time, obtained a certifi- Oar. & P. 574. 
cate to practise as an apothecary from the master, 

wardens, and society of the art and mystery of Must have Certificate at the Time of the Ser- 
■apothecaries. Eeplicatioii, that before the work vices rendered.]— Under the Medical Act, 185^8, 
was done, and before the 1st of August, 1826, ss. Bl and 32, and the Apothecai'ies Act (55 Geo. 3, 
the plaintifi: held a warrant as assistant-surgeon c. 194), s. 21, in order to recover for medicines 
in the navv, and that the work was done after and attendance as an apothecary it is necessary 
the passing of the 6 Geo. 4, c. 133 Held, that that the practitioner should have been qualified 
the ]’eplicatioTi was good. Steer enson v, Oliver, and registered at the time of the services ren- 
8 M. k W. 234 ; 10 L. J., Ex. 338 ; 5 Jur. 1064. dered ; and it is not sufficient that he produce 

In an action to recover charges claimed by an at the trial a certificate of registration obtained 
apothecary, he relied on the 6 Geo. 4, c. 133, ,A 4, after action brought. Leman y, Homeley, 44 
which enacts, that no person wdio held a com- L. J., Q. B.22 ; L. R, 10 Q. .B. 66 ; 31 L. ,T. 833 ; 
mission or warrant as surgeon or assistant- 23 W. B., 235, Contra, see Turner v. IleynMllf 
surgeon .in his majesty’s army should be obliged post, cob . 1003. , ; n 

to prove that he ■was in practice as an apothecary Action for goods sold and. delivered, work 
on tile 1st August, 1815, otherwise than as holding doney and materials provided, and on an account 
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stated : the pavticnlai-s of demand consisted of 
items •• for medicines ati^'^c.ttettdauces. At the 
trial, the plaintifi’s assistant 
were siirneons, and that he had Tisited and^dis 
ponsed medicines to the defemhnit, and 5*^ 

one occasion he had bled the defenda . ^ ’ 

that prirah facie the 

medial case, and that the plamtifis theio 

fore bound to pro ve that they were oert fac^ul as 

apothecaries, or that they had been “ 
nrevioualv to the 1st August. Ihlo. ' ■ 

3 D. & L. .531. _ S r-. 

AUoU,\ Car. 6c P. 309 i 5 D & E. b2 , .1 I., ic 
€. 218 ; 2 L. J. (O.s.) K. B. 228. 

Agreement to Cure within a specified 

Erafdulent Profepions. ]--A person w 

to cure certain disorders within a ' ' 

and iiKluces another pepon to ^ 

false and fraudulent Yirofessions of his sk 11, c 
no™-er either to\- 1^. "e 

anee. v. 2btaik. -1^0 , 

Country Certificate-Nonpayment of Extra 
Tee to Apothecaries’ Company.]— In “ actum 

bv an apothecary for charges incurred lu Loiulon, 

he produced at the trial a certiflcn e o ‘ 

ss jfa;rp.s sri'5»v.''.‘<s Sioi 
='a-i:ir,5a5S;t‘|;37 

Geiffer, 8 C. B. .541 ; 6 D. & L. .137 . lb B. J., 

TV P 40 ; 12 Jiir. 083. <, 

An apothecary is entitled ^ 
business done in London, it he has a ,^cncial 
certificate from the Apothecaries 
his fitness to practise, although he paid b 
ef. (is. on his obtaining it. ChadicicJi v. Bitmu ng, 

2 Car. iSc P. 106 ; il. M. 30(). 

Not necessary to prove every Item.]— In an 
action for an apothecary’s ^ 

great number of items, where the 
verdiet for the whole sum due, the court w ill not 
«lant a new trial because every item was not 
d-oved, if evidence was given as to some of them. 
Tkeeler v. SUim, 5 Jur. 1.51. 

Pleading want of Qualification.] — It is not 
neces.sary to plead as a defence to an “tion on 
an apothecary’s bill, that he has not a oerti^ate 
to practise from the society of apothecaiies, as 
that is part of the plaintiffs case _^orija,i v. 
Budcloci 4 D. P. C. 311 ; 1 H. & W. .oOo ^ 

In an action brought by a party tor woih and 
labour as an apothecary, and lor medicines, he 
must either prove his certificate, or that 
in practice as an apothecary before the Ist.pt 
August, 1S15, pursuant to no Geo. 3, c. l.)4, s. -l, 
although the defendant has only pleaded nun- 
qnaiix indebitatus. Sknrpe v. 
il. & W. 521 ; 6 D. P. 0. 666 1 H. Hp84_, , 
7 L J Ex. 1G7. B. P., Shmrwood v. Jlu-y-, » 
\ i i:sk ; 6.N. & M. sk ; 2 H. & W. 249 ; 5 
Xi J K B 246. 

'So! although he has to part that 

he never was” indebted^ and as. to the residue, a 
tender. S. B.,- Wadsivorth .Y. CoUim, 3 

. ■ 'Oar, & K. 'oB. ' t ^ 


modioines put in evidence a licence from the 
ipoSmdikilonipaiiy (the seal to -hich w^ 
oroved to be genuine), to practice _ buch, 
ir'iTited to a })erson bearing his Christian and 
surname Held, that it was unnecessary tor 
him in the first instance, to give any at.idirioiial 
evidence of his identity with the 
iu the licence. v. 1“.^; . 

47 : 1 I). (X.S.) 35v : 11 -b. 3-: ^3/ , o Jui. 

^^Beforo 14 & 15 Viet. c. 99, s. 8, in an action 
for an apothecary’s bill, it was necessary to jirove 
that the* seal affixed to the certilicale to piacusc 
ns an anothecary was the common seal ot the, 
tpoil.Sl.’ieV cApaiiy. Clu.M v. 

2 Car. & P. 106 ; K. & il. 806. 

Til order to prove that a person has passed his 
cxandnatioii at Apothecaries’ Hall, it is sufficient 
to produce the certificate of. examiiiatmn, (whi 
L Siven to every person who has been approved 
of by the examiners), and prove the siguatuie of 

one of the examiners to such certilicato. » 

Imj V. Ahhutt 5 D. & 11. 62 ; 8 B. & C. 216 , 1 
Car. & P. 309 ; 2 L. J. (O.S.) E. B. 2..3. , 

The certificate required by oo G-eo. o, c. 
was a certificate from the court ot exainmere, 
and not from the master, wardens and society ot 

iheart and mystery of apothecaries. 

V. Oliver, 8 M. & W- 234 ; 10 L. J., Ex. 336 , o 
Jur. 1064. 

Onus of Proof.]— In an action for a penalty 
for nraotisino' as an apothecary, without having 
obtlffiedT'oertificatl from the Apotheca r es’ 
Company, it is not necessary, on the part of the 
company, to prove that the party has^ not 
obtained his certificate, the onus being laid on 
him to shew that he has. It inust hovvever, be 
averred in the declaration that he has not. 
Apothcmrlcs' Co. v. lieMey, 1 Car. & P. o3b , 
E. & M. 1.59. 




B. JIEDICAL PEAOTITIOKBRB. 

1. Geneeaij MEDioAii Council. 

Election of Members.]— Under the existing 
charter of the university of London, the ' 
to elect its member of the general medical 
council under 21 & 22 Viet. o. 90, is vested in 
its senate, consisting of the chancellor, vice- 
chancellor. and fellows tor the time being ; not 
in the whole body incorporated as the univemty 
by the charter, namely, the chanceUo^ vice- 
chancellor, fellows, and graduates. ■ 

Storrar. 2 El. & El. 133 ; 28 L. .L, Q. B. 32(. , .i 
Jur. (N.9.) 1304 ; 7 W. E. 612. 

Eegistratiou-Eoyal College of Physioians-- 
Sight to grant Diplomas.] — The Uoyal VoUCbO 
of Phvsiciaiis of London was, at the date ol ]he 
passinir of the Medical Act, 1880, “ a medical 
corporation legally qualified to S^aiii lUploiiiAS ii 
respect of medicine aii<l surgery, ' within the 
ISn- of s. 3, sub-s. 1 («) of that act, and 
therefore the independent diploma of thatcqi- 
poration confers the right of registraLon iinuer 

the medical acts. Rmul Colleyo of 
V General Medical Couucd, 62 L. 3., Q- B- ? 
5 E. 323 ; 68 L. T. 496 ; 57 J. B. 519. 

Removal of Name-Bower of Court 
Decision.]— By the Medical (21 A i2 Yct, 
Cv 90), the General Council of Aledical Lducataon 
and Eegistration were established, one ot rneii 
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duties being to keep a register of medical 
practitioners. — By s. if any registered medical 

pi*actitioner shall aftei- due inquiry be judged by 
tiie general council to have been guilty of 
infamous conduct in any professional respect, 
the general council may, if they see fit, direct 
the registrar to erase the name of such medical 
]>ractitioi!er from the register'’ : — Held, that if 
tlie council, acting bona lide and after due 
inquiry, have adjudged a inodicai practitioner 
to have been guilty of infamous conduct in a ' 
pi’ofcssional res^tect. the coui't has no jurisdiction i 
to review rlieii' decision. Ln J/arf, Ex }myte\ 
(4 ]>. S, 5S2), api'u'oved and followed. Allhiitt 
V, (ronrnil 2[p.(h\c((l Ctytincil. 58 L. J., Q. B. 606 ; 
25 Q. B. 1). 400 ; 61 L. T. 585 ; 57 W. E. 771 ; 
54 J..,?. 36— C. A. 

Under 21 & 22 Viet. c. 90, s. 29, the General 
Council of Medical Education and Eegistration j 
are sole judges of whether a registered medical i 
practitioner has been guilty of iiifanious conduct ! 
in a jjirofessional respect ; and the council having 
after due inquiry adjudged, and ordered the 
name of the medical practitioner to be removed 
from the register accordingly, the court cannot 
interfere. Ltt Jlert, Ex 4 B. & S. 582 ; 

33 L. J., Q. B. 69 ; 9 L. T. 410 ; 12 W. E. 201. 

The plaintiff was a duly registered dentist. 
He had advertised his name in connection with 
a dental institution. The general council con- 
sidered such conduct amounted to “ disgraceful 
conduct in a professional respect” within the 
meaning of the act, and erased his name from 
the register. In an action for a mandamus to 
have the name reinstated: — Held, that there 
were facts before the general council on which 
they might come to the determination to erase 
the jilaintiff’s name from the register, and there- 
fore '.tills court would not interfere. Partridffid 
V. Gmcral Medical Council^ 57 J. P. 4 — C. A. 

B,y 21 A 22 Viet. c. 90, s. 26, any entry which 
shall be proved to the satisfaction of the general 
or branch council to have been fraudulently or 
incorrectly made, may be erased from the register 
by order in writing of the council Held, that 
the council might make such an order, where the 
registration had been made under the dispensing 
power given to them by s. 46, as well as where it 
had been made by the registrar under s. 15. Bxg. 
V. (icnenil Medical Cbimail, 3 EL & El. 525 ; 30 
L. J.. Q. B. 201 ; 7 Jur. (N.S.) 798 ; 3 L. T. 692 : 
9W.'E,413. 

When the I’egistrar of the branch medical 
council inserts in, and afterwards, by order of 
sucli branch council, and without notice to the 
party registered, strikes out of the registry the 
■description of a quaiiticat ion which the evidence 
})rodLiced to the registrar by the claimant did 
not shew that he had obtained, the coui’t will 
not by niandaraiis comjiel the registrar to reinsert 
such desciiption. Ilcj. v. Steele, 13 Ir. C. L. E. 
398. 

Infamous Conduct.] — One test of whether 

.a person has been gmlty of “ infamous conduct 
in any professional respect ” is whether he has, 
in the pursuit of his profession, done something 
.with regard to it which is reasonably regarded 
by his })rofessionai brethren of repute and com- 
petency as disgraceful and dislionoui’able. 
Allht.Hon V. General Medical Council^ infra. 

■ Judicial Inq.uiry — Personal Interest of Kern-' 
ber of Tribunal,] — The General Council of 
Medical Education and Eegistration, actingimder 


the powers of the Medical Act, 1858, hold an 
inquiry in which they adjudged a medical 
practitioner to be guilty of infamous conduct in 
a professional respect, and directed the registrar 
to erase his name from the register. The inquiry 
was impugned on the ground of the disqurJhica- 
tion of one of the members on tlie grouiidi of 
interest : — Held, that, in the absence of a 
pecuniary interest, the true question is wliether 
the .. relation of the impugned member to the 
inquiry is such that he can be reasonably sus- 
pected of bias. AHhuan v. Gcttcral Medical 
CoNfirJl, 63 L. J., Q. B. 534 : [1394] I Q. B. 750 ; 
9 E. 217 ; 70 L. T. 471 ; 42 W. IL 280 ; 58 J. P. 
542— 0, A. 

The G eneral Council of Medical Education and 
Registration, acting under the powers of the 
Medical Act, 1858, held an inephry in which they 
adjudged a medical practitioner tt') be guilty of 
infamous conduct in a professional resp>eet, and 
removed his name from the register of medical 
practitioners. The proceedings were instituted 
by the managing bodj^ of a company' called the 
Medical Defence Union, wliose object wms to 
protect the characters of medical practitioners 
and to suppress and prosecute unauthorised 
practitioners. Two out of twenty-nine persons 
who held the im^uiry were members of the 
Medical Defence Union, but not of the managing 
body of the union : — Held (Fry, L.J., dissenting), 
that the two members had not such an interest 
in the matter in txaestion as to disqualify them 
from taking part in the inquiry ; and the court 
refused to interfere with the decision of the 
council. Jjee.wn Y. General J fed teal Couneihiid 
L. J., Ch. 233 : 43 Ch. D. 366 ; 61 L. T. 849 ; 38 
W. E. 303— C. A, 

Erasure of ]5?ame — Erroneous Exercise of 
Discretion— Liability — Absence of Malice,] — 

The act of the General Council of Medical 
Education and Eegistration, under ss. 11 or 13 
of the Dentists Act, 1878, in erasing from the 
dentists’ register the name of <‘i person registered 
in respect of a qualification as licentiate of a 
medical authority referred to in the act, is not a 
merely ministerial, but a discretionary act, in 
respect of which no action is maintainable 
against the council, in the absence of malice on 
their part, even though the discretion were 
erroneously exercised. Paetrkhje v. General 
Medical dimneil, 59 L. J., Q. B. 475 : 25 Q. B. D. 
9G ; 62 L. T. 787 : 38 W. R. 729 ; 55 J. P. 4— 
C.A, 

Dentist — ^Eegistration of.] — Where a ]ierson 
has been registered under the Dentists Act. 1878, 
as a licentiate of a medical aiithoiity, the fact 
that his diploma has since been revoked by such 
medical authority docs not render him liable to 
be erased from the dentists’ register vuidei’ the 
act. Partridge, Ex jnirte, or Meg. v. G( neral 
Mcdieal Counoil, 19 Q. D, 467 ; 36 W. E. 
442 — G. A. AElrming, 56 L. J., Q. B, 609 : 52 
J. P. 40. 

A person articled as a pupil to a denial practi- 
tioner at the date of the passing of the Dentists 
Act, 1878, cannot claim to be I’egistered under 
s. 37 of the act unless he has complied with the 
requirements of s. 7, which provides that a 
person shMl not be registered under the act as 
having been . at the passing thereof engaged in’ 
the practice of dentistry unless he produces or 
transmits to the registrar, before the 1st day of 
August, 1879,, information of his name and 

'V'-'V: ^ 32—2 
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him in the same regulations as ^ 
“or to the Sharjw^'.JOaw.il^’o.n 

■al Cimneil, Understanding the I 
>3 * 76 L. T. qualification iiccessaiy 
cy '61 J 1^- ^ London surgeon, 

’ Burr. 892. 

To an action for 
formed as a surgeon, a 
of the council, examined or approxed 
liiniself as a 


address, and a declaration sigi 
form in the schedule” to th 
like effect.” Mcf/, v. Genera 
66 L. J., Q. B. 588 ; [1897] 2 < 

706.: 46 W. B. 2—0. A. i 
344. 

Puhlication of MinuteB— Lihel — Privilege. 

The publication of the minutes 

containing a report of their proceecluigs, emu- occupy 

council in respect of the publication. A - . ^ ^ a r 194 1 A surf^’con 

Cren.-alMeiAcal supra. hi.th^^ cure 

2. PHYSICIANS. . 

CoUege.]— The U 4; 15 Hon. 8 c appoint- ties^o diseases not requiring 

iag and regulating the o£ ‘ stircical treatment, such as fever or comsuniption. 

a public act. Phydomm' College v. Uammi, ^o. v. LoHuga, 2 M. & Kob. -tS)o. 

M. & 1 .• Jaf f ^ 

A flnctnr who is not a member, has no ugh o _. . . . Affinor Temire of Office, i— 

within seven miles, cannot claim as a matter of ,-500 ; 80 M . K. 8.W. 

hf kin- aSSt fXwT^ Eecovery of Charges.]-, Sc. infra. 

Physicians, commanding them to examine a 4. UiN UblS. 

doctor of physic, who ’the Eegistration.]— .See supra, col. 098. 

order to his being admitted a fellow ot tno s j 

college. II). medicine by Artificial Teeth— Sale of Goods.]— A. ordere 

A person created a hr kmrtisf ^ I of B a set of artificial teeth, which were by th 

a Scotch university could not piac-tise as a ot b. _ . ^ ^ ^ ^ to her mouth 

physician in beto they werf^ fitted she died:-HoU 

College of Physicians, t .rb„tvact^ for the sale of goods wdthiii th 

V. « N. A M. 70.4; 1 A. A E. Car.2, c. 3, s. 17) ; andthi 

of the coUegeare B. could not sue Iter ^ executor for woih an 
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Before tlie Medical Act.] — physician Under the Apothecaries Act(o5 Geo. 3 c. VH}, 

coLiid not iiiaintain an action for his fees. s. 21, which is not repealed by tiie Medical Act!^ 

Chorletj v. Boleot, 4 Term Ilci). 317; 2 li. B. 1858 (21 & 22 Yict. e. 90), ss. 31, 32, a ineoiher 

33.*), _ of the College of Surgeons, registered as a surgeon 

A piiysician might recover on an express con- only under the later act and having no other 
tract to remunerate him for liis attcjidance. qualification, cannot recover for inedieines 
f Y. Ah/.v.sW^, 3 G. D. 11)8 : Car.&M. 302; administered by him in a case not requiring 
3 Q. B. 1)28 ; 12 Ij. .J„ (}. Jh 13 ; 7 Jur. 00. surgical treatment. Leman v. Fletelier, 42 L. J., 

But, as the ordinary understanding was, that Q. B. 214 ; L. E. 8 Q. B. 319 ; 28 L. T. 499 ; *21 

such attendance was given without legal title to Ml R. 738, 

I'emunerarlon, subsequent promises to ])ay were, A [)erson having a certificate as n surgeon from 
in genei'al, to be referred to the usual honorary the College of Surgeons cannot charge foratteiul- 
claim of the piiysician, and would not amount to ing a patient in a fever, unless lie has also a 
]>rouf of an exjaess eourract, unless it was clear certificate from the Apothecaries' Com[)any. 
that tlie atrenilance was not given on the ordinary AUJmm. v. ILaifdon, 4 Bing, fill) ; 1 1^1. P. 588 : 
understanding. Xh. ' 3 Car. M ?. 243 ; 0 L. J. (o.s.) C, P. 144 ; 29 Pi. li. 

653. 

Expenses out of Pocket.] — When no But a surgeon may charge for medicine 

special agreement had been made to remunerate administered in a. surgical case, when the niedi- 
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a physician, he could not recover expenses out cine is .subservient an<l subordinate to the 
of })ocket, in travelling to attend his patient, for ! discharge of his duty as a surgeon, i h. 
sucli ex])cnses were incidental to the attendance, When a surgeon attended patients in cases 
and to be considered as money paid to the requiring surgical aid, and also dispensed medi- 
physiciairs own use in the ordinary exercise of ciiies to them, not lieiiig certificated as an 
his profession. Velteh v. Jhmdl, 3 G. &. D. 198 ; apothecary under 55 Geo. 3, c. 194 : — PTeld, that 
Oar. & M. 362 : 3 Q. B. 928 ; 12 L. J., Q. B., 13 ; he might recover for his surgical advice, Sinuhwn 
7 Jur. 6U. v, 4 Tvr. 325. 
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rich 

law-, 
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died 
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Acting as Surgeon. ]~A physician could | without having obtained any remuneration. He 

not sue for his fees for anything he had done as | stated, ‘‘ that tiie testator had jammised to pay 
a physician, cither in attending or in prescribing him for his services or leave him an equivalent.’’ 
medicine for a patient; but if he acted as a He did neither: — PEeld, that he liad no claim 
surgeon, or in any other capacity than that of a against the estate, and a, payment made to him 
physician, he might maintain an action f*»r a by the executor was disallowetl. Shallervu v. 
compensation for what he had done, provided he 12 Beav. 558; 19 L. J., Ch, 448: 14 

could shew that it was not done by him as a Jur. 1037. 

physician ; and the fact that he was not paid A surgeon for several years bestowed medical 
fees at the time when he was consulted, went attendauce upon a la<ly, "but, expecting that she 
to shew that he was not acting as a physician, would amply compensate him by a legacy, sent 
Little V. Oldacre, On.v. ^Isl . in no bill. She died and left him nothing; 

B. i.>]'actised as a })hysician and a surgeon. On wherenpon he sued her executors, claiming 500^. 
a ease occurring in which the advice of a physi- The jury awarded him 250^. : — Tlie court refused 
cian was considered necessary, as well as the aid to disturb the verdict. Btaetee v. Gmy^ 4 Scott 
of a surgeon, he was called in. It appeared that (N.R.) 374 ; 3 Man. ik (4. 771 : 11 L. J., C. P. 63, 
he had performed for liis patient some services In such a case, to disentitle the })arty to sue, 
which usually are in the province of a surgeon, there must be something more than the mere 
He sent his bill to the executors of his jiatient : expectatioii of a legacy. II). 

— Held, that if the jury considered that lie had 

done any work as suj'gcoii, they should find a Bankruptcy-Personal labour. — Action for 
verdict for him to the amount 'of the value of work and labour as a smgeon and for medicines, 
tlmt service. Batteimh// v. Lawrence, Car. M. Plea, his bankiuptcy before the debt ty^crued, 
277. ' and that his assignees claimed the debt from, the 

If a medical practitioner wrote })rescriptions, defendant before action. Re})Ucation, that the 
and passed himself off as a physician, although work was the jiersoiial labour of the bankrupt, 
he bad no diploma, and no right to assume that and nece.ssary for the present support of the 
character, he could not maintain an action for bankrupt and his family ; that thc^ materials 
fees as a surgeon. Lipwoml/e v. XIol men, 2 Cmni). were purchased with the proceeds of his personal 
44], labour, and increased ill value thereby, and neces- 


Surgeon.] — A. had several of his children 
residing in a innise distant from his own in the 
charge of a servant : — Held, that if an accident 
happened to one of the children, A,, was liable to 
pay for its cure, although he did not know the 
surgeon who was called in, and although the 
accident might have arisen from the carelessness 
of the servant. Cooper v. PhiUipn, ,4 Car. & P. 58K 
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21 & SSViot. c. 90.]-The &actmenthas not o 90, Uncil of medical 

>s ; 5 L. T. 34T. S. I?., nutMon v. Frewer, il |^27. gr v^_ ^ ^ 

"■4o’2tf22 Tict. 0. 90. s. 32, is not confined 360 ;' 8 W. E. 500, 

-ocasesin which the patient is sued. He . 

J^rteto. 10 C. B. (N-S.) 578 ; 33_L. 3., O. i. DIPLOMAS. 

262: 10 Jar. (K.S.) 851 ; 10 L. T. 7o, ; 12 \S . . Bankruptcy.]-Dlplomas confcvring 

1029 degrees and honours and certificates from medical 

Unregistered Aseistant-EigW of EegUtered tosWtutions tlie 

uua?ml rmedLl Sb duly registb-ed insolvent Debtors’ Court under ^ 

rdef the MeS Act. 18.58, established a branch 3 7. K.nwt v. CaUUn, 2 El. A bl. / .lO. 

Proof of.]-The mere produetiou in court of a 

no aiintiieoarv’s certificate under oo Geo. 3, o- 194- diploma of a doctor of physic, ^ inidenee 
in an action bv the assignee of the qualified j-pg niuYcvsities, is not in itstlt eMdeuco 

practitioner to recover charges for niedicid aid that the party named in flm 

Lcl advice rendered, and the costs ot medicines entitled to that degree. -Wio-s-e.s r. Jliondm, b 
^iunnlied to the defendant by the brother alone, X>ep. 803 ; 3 Esp. 4. 

without consulting the qualified practitioner | a person, previously a ‘ 

Held, that under ss. 81 and 82 of the Medical p-, ^ towui which wab . ’-. ' p p ‘j. 

4ct 1S58, the plain tih: W'as not entitled to aiul was told, that a ceil am. bu^^^^^ 

recover Tlowarth v. Bnrirley, 56 L. J., Q. B. college, that a certain pe.rson m honi he 

548 io Q B D. 308 ; 56 L. T. 743 ; 86 W, B. p, p ..as the librarian and .t ns persem 
80‘> • 51 J r 440. shewed him a seal in his custody, which he stated 

" to be the seal of the university, and Pyoduced a 

ITnreffistered Practitioners.] — Though an which he stated to be the 

uiiresistered assistant may sue a registered prac- (statute book) of the university, and 

titioner for salary, an unregistered practitioner compared such seal with the seal upon a (liplon . ., 

cannot sue a remstcred practitioner for medicines the geiiiiineness of which was m (luestion and 

suppHeifto. upon the patients of a copy (which was du y examme^ 

the latter at his request. Fe U Lima v. Prifito, gof,]. Acts ot an entry oi an act cm tunUo 
16C B (SSV578; 33L.J.,G.B.262 ; 10 Juv. of M.D. i-Hold, that the diploma 

Lv S j i51 ; 10 L. T. 757 ; 12 W. R. 1020. authenticated, and the act eonto-nng the 

^ ivhero medicine is supplied or attendance properly t 

given bv an unregistered practitioner to a patient, jr jj 703 ; i A. & E. 69o ; .:> L. J •, E- B- 1 96. 

under a guaranteo for payment given by a third ^ 

Tierson, the Medical Act, 1858 will By whom Granted.]— Where the university otCx,, 

defenou eitlier to the principal debtor, or to the airoient period exercised the power 

surctv : for the patient docs not the l(»s rcciuire eoriferring degrees in medicine ou persons 

nmtoetion because the paymaster IS a third person. ,1, i. hi 1599 King James by charter 
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25 L. J., M. C. 7R : 2 Jur, (X.S.) 453 ; 4 W. K. A druggist had attended a ])alier5t in tlie 
509 ; 7 Cox, C. C. 122. capacity of a medical man, and had sent in ro 

him a bill for such attendances, headed. F. 

_ /-V . . . to Thomas Andrews, M.I).,” setting nut a variety 

8. 1 RETEXDIXG- TO BE QtiALitlED. fQ^ attendance and medicine. He 

Evidence to justify Conviction.] — To warrant subse(,iueiitly wrote a letter, signed '’Thomas 
a conviction for acting as or pretending to be a Andrews. M.D.,*’ threatemng legal proceedings 
surgeon, there must be iineqinvocal evidence unless the bill were paid, and he gave a receiid 
that tlie jiarty lias so acted or pretended ; it is for the bill when paid, signing it in the same 
not enough that he is so called by persons whom way. There was a colouretl lain}} over his shop 
he has attended professionally, in the absence of door, on three sides of which the words and 
evidence to sliewHhat he has done so on bis own letters -‘Thomas Andrews, M.D..” were painteth 
acf'.onnt and for his own proiit. .Pcihjrift v. He had obtained by the })ay, merit of a sum of 
CJieraUlri^ 8 ft 1>. (x.s.) 210 ; 29 L. J., M. 0. money a diploma of doctor of medicine from rlie 
225 ; G Jur. (X.s.) 1311 ; 8 W. 11. 500. University of Fhiladel})hia in the United Btaies. 

H. ke}}t a shop, wliere he dis})eused medicines but he had never been in Ameidca, or studied, or 
and gave advice; he had a diploma in the passed any examination for such degree, and lie- 
window, ill wlneii he was described as ‘‘John was not registered under the Medical Act (21 A 
Hamilton, doctor of mediiine of the xMetr'opolitnn 22 Viet. c. 90)- appeal, from a conviction 
Aledical Ooilege of Xew York,’' and he so held, b}' justices under s. 40 of that act, for having 
himself out to the world ; and tlie magistrate unlawfully, wilfully, and falsely taken ami userL 
reported that it was not satisfactorily proved tlie name, title, descri})tion, and addition of i\r.l)., 
that he was not^ entitled, so to describe himself, and thereby implying that he was then registered 
He was not registered, ami held no ([ualilications under the Medical Act, wbei-eas he was not so- 
which would entitle him to be registered under registered : — 'Held, that the coiivictiou was right, 
the Medical Act. Tlie magistrate having dis- and must be affirmed, Andrrw.s v. Sti/rajK 25 
missed a com})hiint brought anainst him under L. T. 704. 
the Medical Act (21 k 22 Viet. c. 90), s. 40 :~ 

Held, that the decision of the magistrate was ITon-registrahle Medical Title,] — Qinere, 
right, as the only evidence of any false pretence whether a person having a non-registrnble 
wTis, that the person })rctended to be what he medical title, and knowing that such title is 
really was ; and also that it was a question of noii-regi.strable, uses the title M.D.," commits 
fact for the magistrate’s decision rather than an oh’enee against s, 40 of the Medical Act, 1858. 
one of law for the court. CuFjjimtcrY. Ilanriltun, Her/, v. Lewi.s, GO J. P. 392. 

37 L. T. 157. 

K., who was legally qualiliea as a surgeon and agbeements as to Medical Peactice. 
apothecary, and registered as such under the 

21 & 22 Viet, c. 90, was, before the time of passing Specific Performance.]— Whether the court can 

of that act, possessed of a German medical enforce specific performance of a contract to sell 
diploma, and called himself Dr. .K, ; he continued a medical iiracticc, where the }>ractice is iion- 
to use that description after the passing of the dispensing, quierc : — Semble, that tliere would 
act, though not registered as doctor of medicine : be }}Ower to do so, if it v'cro a dis].>ensing practice. 
— Held, no evidence that he had wilfully and -Vrnj v. Thomrion, 51 L. J., Ch. 917 ; 20 Oh. D. 

falsely pretended to be. or taken or used the 705 ; 47 L. T, 295 — C. A. 

na,me and title of, a doctor of medicine, so as 

to render him liable to a pienalty under s. 40. Illegal Agreement— Serving Unqualified Per* 

EWa V. Kelly. G H. k N. 222 ; 30 L. J.,M. 0. 35 ; son as Assistant.] — The act 55 Geo. 3, c. 194, 

6 Jur. (X.s.)'ll13 : 3 L. T. 331 ; 9 'W. R. 5G. })rohibiliug medical practice by miqualihed 

A medical practitioner registered as Licentiate persons, is not repealed by implication by the 
of Soc. Apoth. Lend. 1885, but not (lualilied to Medical Act, 1858. The defendant, a duly 
be re.o’istered as M.D., physician, or surgeon, qualified medical practitioner, agreed with tlie 
under"' the Medical Act, IShoS, placed “M.D.” }daintiff, a medical practitioner not duly qualified, 
after his name on vaccination certificates, and Imt who was described in the agreement as 
in other wavs described himself to the public as “medical practitioner,” to serve the plaintiff as 
M.D., and as “physician” and '‘surgeon,” in assistant in his professioxi as a medical practi^ 
some cases with the further addition of “ legally tioncr, and. not to practise at li. within .t1ve 
registered practitioner” Helti, that he could years after the close of the engagement. The 
be convicted tf wilfull,y and falsely })retendiDg plaintiff a})})lied for an injnnction to prevent the 
to be a doctor of medicine, physician, and sur- defendant from, practising at R. in breach of 
geoii, contrai'Y to s. 40 of the Medical Act, 1858. this agreement : — Held, l\y Fearson, J., that the 
y. Brilicr. 66 L. T. 41G ; 17 Cox. C. C. 575 ; Medical Act of 1858 docs not p,i-ohibit unqualified 
56 'j. F- 406. persons from practising medicine, its object being 

Where the defendant signed a medical certi- only to enable the public to distinguisli between, 
ficate as J. .EL, “botanic surgeon, Boston, U.S.,” qualified and unqualified practitioners— that the 
and bad over his door, in large legible charactei’s, use, by an unqualified person in a private agree- 
iiis name. Avith the word “surgeon” after it, and ment with another medical man, of any of the 
in very small letters underneath, “ Boston, U.S., titles for the wilful use of which by an unqualified 
not registered in England,” and on a glass panel person, for the purpose of deceiving the public, 
of his' door his name, with the words “ anti- penalties are imposed by s. 40 of the act, is not. 
registered surgeon” after it, the word “anti- an ofiience •within that section; that the agree- 
registered ” being in small letters and illegible ment therefore was not illegal, and that the 
except on close inspection: — 'Held, that there plaintiff could enforce its terms, and was entitled 
w-as no evidence to convict him under .21 k 22 to an injunction. The defendant . a] epealeti, and 
Yict. c. 90, s, 40. Steele v. Ilamiltm^ 3 L. T. on appeal .shewed that the plaintiff hud given 
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Medical Practitioners. J-Wb 

that he will perform a cure ; nor does the latter 
--ossible degree of 
^ be persons of higher education 
advantages than himself; but he 
I a fair, reasonable, and com- 
’■1 ; and. in an action against 
the question for the jury is, 
,,, complained of must be 

the want of a proper degree of slvill 
the defendant or not. Lanplmr t. 
& P.475. 

been employed by a railway 
a passenger who had siis- 
collision on their line, and 
;o"far as he could see or judge, on his 
statement of his injuries, told him that they 
slight that he 'accepted a small sum in 
nation -. — Held, even assuming that his 
were greater, there was no ground of 
Pimm V. Roper, 2 F. & F. 78H. 

_ -y—i who had been a 

liospital, for maltreatment there by 
it appeared that the alleged 

the administration of a llot 

'iiicrthey had ordered, but which it was 
.. vd ordinary duty personal lyc to 

and superintend, and at the actual adniini'- 
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shewed that the plaintiff had attmiciea me 
•deceased ]iersoTis during their last illness, and 
from which it was to be inferred that he attended 
patients in the way in which a medical practi- 
tioner ordinarily attends, and in fact personally 
.acted as an apothecary r—Held, that his doing 
so was made illegal by the act 5o Geo. 3, c. l*-4, 
IS. 14, that the agreement therefore was to assist 
the plaintiff in carrying on a husiiiess which he 
could not lawfully carry on, and that the agree- 
ment was illegal and could not be enforced. 
JJactCH V. 54 L. J., Ch. 1148; 29 Ch. I). 

596 : 53 L. T. 814 ; 83 W. II. 668 ; 50 J. P. ;>— C- A. 

8emble, if the plaintiff had carried on hn 
business by means of dul}^ qualified assistants, 
without personally acting as a physician, siiigeon. 
or apothecary, tlic agreement might have been 
legal. Ih, 

Contracts in Eestraint of Trade.] — Set 

OONTEACT. 

Penalties in Contracts.] — See Penalty. 


irolertake to use the highest pof 
skill, as there may be ] 
and greater av, 
undertakes to bring a 
petent degree of skill 
him by a patient, t -. 
whether the injury 
referred to 
and care in 
Phipos, 8 Car 

A surgeon, having 
company to examine 
tained an injury in a 
he havin: 
own si 
were so 
compens 
injuries 
action. 

In an action by person 
patient at a 1 . ^ 
two of the surgeons, ; 
maltreatment w\as in 
bath wL.v..* - 

no part of their 
direct a*.A A , 

stration of which they were not present 
that he was not entitled to expect more 


10. Peoceedings against, eo 
a. By Action. 

Parties to Sue.] — ^Iii an action against a 
•surgeon for imskilfulness and misconduct, issue 
being taken on the fact of the employment of 
the defendant by the plaintiff, the mere circum- 
istaiiee of the defendant’s attemlance is evidence 
in support of the 


in support of the issue, though the piaintin is an 
infant, and the defendant is sent for and paid 
by the plaintiff’s father. Gladioell v. Sterpjall. 
5 Bing. (N.c.) 783 ; 8 Scott, 60 ; 8 L. J., C. P. 
361 ; 8 Jur. 535. 

It is not a ground of tlemurrer to a declaration 
in an action by a man and his wife against a 
surgeon for an injury to the wife by reason of his 
improper and unskilful treatment, that it is not 
stated that he was retained and employed as a 
sui*geon for reward to he to him paid, by whom 
he was so retained, or by whom^ he was to be 
paid, Peppfiii V- Shepherd, 11 Price, 400. 


degree of skill than some other medical man 
might have shewn, or a less degree of care than 
even he himself might have bestowed ; nor is it 
enough that he himself acknowledged some 
deo-ree of want of care ; there must have been a 
want of competent and ordinary care and skill, 
and to such a degree as to have^led^ to a bad 
result. Rieh v. Pleipont, 3 F. & F. 35. 

Persons not fully Qualified.] — A person not 
qualified, as being a regulai' medical practitioner, 
but assuming to be or to practise a.s such, and 
undertaking" to treat another for a disease, is 
liable for injury caused by ignorant and im- 
proper treatment, by wdiich the patient is 
rendered worse instea{l of better, and is injured 
by the use of improper medicines. Rnddock v. 
Lo'we^ 4 F. tk F. 519. 

In an action against a chemist and druggist 
upon an alleged retainer (as a surgeon and an 
, apothecary) to treat the plaintiff for a certain 
disoixler (for which mercurial treatment was 
iraiiroper), the breach being negligent treatment 
(by mercury) Held, that if the defendant 
assumed to act as a surgeon or an apothecary, 
he was liable as such ; hut that those words 
were immaterial and might be rejected, the .sub- 
stance of the declaration being, that he under- 
took to treat the plaintiff for his disorder, and 
did so negligently or ignorantly ; ^and that 
mercurial treatment, in a case for which it was 
wholly unfit, was such negligence or ignorance 
as would sustain the action. Jones v. 4 


Surgeon — Grounds of Liability.]' — An action j 
lies against a surgeon for gross negligence and 
want of skill in his profession, as well as for 
negligence and carelessness, to the detriment of 
a patient. Searc v. PreuticoyS East, 352. 

fso, for want of skill in disuniting the callus of 
the leg after it was set. Slater y, Baker, 2 Wils. 
351). " . . ' 

A surgeon is responsible for an injury done to 
a patient, through the want of proper skill in his 
n-pprentice, but in an action against him the plain- 
tiff must shew that the iiijiuy was produced by 
usuch want of skill, and it is not, to be inferred. 
And if a person goes into a surgeon’s shop, and 
.asks to be bled, saying he has found relief from 
it before, and does not consult the person there 
.;as to the propriety of performing the operation ; 
-if there are no external indications of its being 
improper, such person is justified in performing 
it, and the surgeon will' not be answerable for 
its not producing a beneficial result., MmwkeY, 
Hooper, 7 Oar. & F. 81. ' ; 
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istiiorantlv or impwperh-. Kannoi x. JPMuU/nt. the jury is, under 55 Goo. S, c. HM, ss. l-K 28, 

Peake. 51). " whether he has acted as an apothecary, aiai cot 

' Alitor,' *if the inedicmcs were administered whether he has charired as a chemist or an 
rnKlcr the direction of a pliYsician. Ih. apothecary. BleJmoncl v. Colton, 1 D. (x.S.) m) ; 

11 L. J., Q. B. 155 ; 0 Jur. 288. 


C. VETIMlINAIir SUEGEONS. , 

ITse of words “Teterinary Eorge”— False 
Representation,] — A farrier who is not on the 
Eeyister of Veterinary Surgeons, and who did 
not, at the time of the passing of the Act 41- & 45 
Viet. c. 1)2, hold tlic veterinary certificate of the 
Highland and Agncultural Society of Scotland, 
commits an oifcucc under the 17th section of 
tliat act if he uses the words ‘•veterinary forge” 
on his Inisincss premises or hill-heads, lloyal 
(Woqe of Voferuionj Snrqeons v. B.ohimon, 61 
L. J.I'M.’C. 146 : [1892] 1 Q. B. 5.57 ; 66 L. T. 
268 ; E) W. K. 412 ; 17 Cox, C. C. 477 ; 56 J. P. 
818. 

Veterinary Surgeon — Unlawfully using Rame 
— Veterinary Chemist.] — (>., a chemist, published 
,a hook dealing with diseases of horses, recom- 
mending uietlicines which he kept, and advising 
people in some cases to consult a veterinary 
surgeon. He described himself in the book as 
“ pharmaceutical and veterinary chemist ” : — 
Held, the justices were right in holding that 
this was not unlawfuliy using a description 
implying that he was a veterinary surgeon, con- 
trary to 44 & 45 Viet. c. 52, s. 17. Botjal Colhfge 
of Veterinary Surgeons v. (fro res, 57 J. P. 505. 

Attendance — Custom.] — If there is a general 
usage applicable to a particular trade or pro- 
fession, persons employing one in such trade or 
profession will be taken to have dealt with him 
according to that usage, but a usage for a 
veterinary surgeon to charge for his attendance, 
when there was not much medicine required, is 
too uncertain. Seicell v. Corqj, 1 Car. &; P. 892. 

A count for work, labour, and materials, will 
enable a plaintiff to recover for attendances as a 
farrier, and for medicines administered. Clark. 
V. Mumford, 8 Camp. 87. 

Where it was agreed between A. and B. that 
B. should take A.’s mare to graze, and have her 
blistered : — Held, that A. could maintain an 
uction against a chemist for selling ointment to 
B.. which, upon being apjjlied, injured the mare. 
BhiUips V. Wood, 1 jSV A M. 484 ; 2 L. J., K. B. 


13. PHAKMACY ACT. 

1. Chemists. 

Register,] — Under 15 A 16 A^'ict. c. 56, persons 
who have become members of the Pharmaceutical 
Society since the passing of the act, according to 
its b 3 ’’-laws and charter are entitled to be put 
upon" the register of pharmaceutical chemists, 
which is to be kept according to the act, althougii 
they have been admitted as members of the 
society without being examined according to the 
provisions of the act. Bey. v. Pharmaceutical 
Society, 24 L. J., Q. B. 177 : 1 Jur. (H.s.) 698 ; 3 
W. K. 4S5~-Ex. Oh. ' 

Charges.] — In an action to recover the amount 
of a chemist’s bill, it being suggested that the 
items are properly within the scope ^of an 
apothecary’s profession, the proper question for 


Sale.] — An injunction to prevent a clieinist 
from selling a quack medicine under a false and 
colourable representation that it was a meilicine 
of the plaintiff, an eminent physician, was 
refused. Clark v. Freeman, 11 Bear. 112: 17 
L. J., Ch. 142 ; 12 Jur. 149. 

Liability of “ Corporation ” to Penalty as a 
“Person.”] — AVhether the word •• person*' in a 
statute can be treated as including a corporation 
must depend on a considei*atiou (E* the object of 
the statute, and of the cnactineiits i)apeil with a 
view to carry that object into effect. The 
81 A 82 Vict.'c. 121, was passed to protect the 
public against the sale by incompetent persons 
of poisonous drugs, and in. the 1st section enacts 
that “ it shall be unlawful for any person to sell, 
or keep open shop for retailing, dispensing, or 
compounding poisons, or to assume or use the 
title of chemist and druggist, Ac., or pharmacist, 
Ac., unless such ])erson shall be a pharmaceutical 
chemist, Ac., within the meaning of this act, and 
be registered under the act.” By s. 15, any 
person who shall offend in this respect (the wonls 
of s. 1 being almost repeated) shall be liable to 
pay a penalty of oL, to be sued for as therein 
directxjd. A small body of persons had obtained 
a registration under the Companies Acts, 1862 — 
1867. One only of these persons was a qualitied, 
certified, and registered chemist. His shax'e in 
the company was very small : he was the })erson 
who api)eared in the shop and conducted the 
sales, and he received a salary for his labour in 
dispensing the drugs, which were sokl for the 
profit of the company : — Held, that, under these 
circumstances, t he word “ person ” in the 1st and 
15th sections of the statute did not apply so as to 
make this incorporated company liable to the 
penalty. But the actual seller must be a q uali tied 
pei*sori. Pharmaceutical Society v. Ztondoii and 
Prorinalal Supply Assoc kit ion, 49 .L. J., Q, B. 
786 ; 5 App. Gas. 857 ; 48 L. T. 889 ; 28 W. E. 
957 ; 45 J. B. 20— H. L. (E.) 

Semble, a corporation employing an unquali- 
fied manager would be liable. 1 5, 

2. FOISOXS. 

Sale by Unqualified Person — Mixture con- 
taining Scheduled Poison.] — The proliibition in 
the Pharmacy Act, 1868, as to the sale <.>f poisons 
does not apply to* a mixture containing an in- 
finitesimal quantity of })oisoii. Pharmaceutical 
Society v. Delve, 68 L. J., Q. B. 860 ; [1894] 1 
Q. B. h ; 10 E. 25 ; 70 L. T. 189 ; 42 W. E, 192 ; 
58 J. P.152. 

A person, not being a registered chemist, who 
sells an article containing a cousidcT-able amount 
though not consisting solely of the poisons men- 
tioned in sched. 2 of the Pharmacy Act, 1868, is 
subject to the penalty imposed by s. 15. Pkar- 
maceutloal Society v. Piper, 62 L. J., Q. B. 805 ; 
[1893] 1 Q. B. 686 ^ 5 E. 296 ; 68 L. T. 490 : 41 
\\\ li, 447 ; 57 J. P. 502. 

The prohibition against the sale of poisons by 
unqualified persons, which is con.taiuod in ss. 1 
and 15' of the Pharnmey ,Aet, 1868, extends to 
the sale of proprietary ‘medicines containing one ^ 
of the scheduled poisons as an ingredient in siich 
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quantity as to be hurtful to man ov child. 
Phcinn^eeutical SocMy r. Pjper (» E- -K 0 
anpvoved. PlmrmticnaUial Soeuity v. rt ww»i, 

f^l L. Q. B. 32 = [imj G ( ^ 

71 L. T. 315 ; 42 W. E. 662 ; 59 J. 1'. o2-0. A. 

‘(Patent Medicine,” meaning- of.]— The 

exemption eontaiiied in s. 17 in favoui- ot patei^ 
inedieines is restricted to medicines tthich me 
protected by letters patent under the great sejil, 
ind does not apply to proprietary mediuncs JL 
llic exemption of pateid rae(llclnc^ _ 

from the above penalty only applies to medicines 
projected by litters patent. Pirn nmu:mtu-al 
Society V. Piper, supra. 

Sale of-Dispensittg Prescription by Chemist 
—Bona fide Belief.]— A duly registered che“^t 
was convicted under the Pharmacy Act IM^, 
s 17 for selling poison to a person mi known 
to him ’ It was proved that Y., who was un- 
Itoown to the chemist, came into his .shop and 
uroduced a prescription written m the abbre- 
viated form usual among chemists. At the foot 
of it wore the initials “ R.M.L.,” and the words 
“ Mrs. Newton, Aug. 11, 1869.' There was . 


-MBEGBE. 

Unregistered Assistant 

— Lial)ility to Penalty.]— By s. h> of Urn Hiai- 
nra";" Act "l8GS, it is provided a “ 

Ytrhn ^hall sell . . . i:>oisons . . . not Dcing c.(iui> 
re‘dstered jiharmaeoutical chemist or chemist 

liable to pav a penalty or sum ot .li. . liUd, 
that an unregistered chemist’s assistant who, in 
thf his master, sells any poison or 

preparation containing poison 
Jletinod is liable to a penalty under the .iboic 
section,' notwithstanding that he ehects such 
sale nn'behalf ot his master, and that lus master 
'is dulv registered. PliannruxmtuM 
ir/iwW>m. •59 L. .T., Q. B._400 ; 24 Q. B. B- 6-3 i 
62 L. T. 727 ; 54- J. V. 40/. 

Injuries by-To Dog.]-Tlio af endant, a erm- 
feetionor, had a shop m which there was .a 
counter, from behind which the customers w-ere 
served by the defendant and 1ns assistants, the 
space behind the counter being- used 
bv the latter for that purpose, the space in tiont 
of it being the part of the shop rc-sorv ed foi the 
Lcommodation of the. customers. Inside the 
counter the defendant placed some broad and 


“Mrs. JNewton, iiu^. x.i, 

lemrlly qualified medical practitioner haviii^ the 
initials B. M. L. The chemists assistant tUs- 
lensed the prescription by putting a snmll 
quantity of prussic acid into a bottle and 
up the 'bottle wdth rose water according to the 
Seanhig of the proscription. The 
an entry in his prescnption book, 
fcopying the prescription), Aug. 11, E. ^I- "• 

He also indexed the entry by inserting the name 
“ Newton.” and the page m the 
in the book The bottle w‘as labelled w ith the 
name and address of the chemist, but not wita 
Jhe word "poison.” The prescription vtos one 
wldch might be ordered for a otion. No ovi- 
deneo was given as to whether there was such a 
person as Mrs. Newton or not. Ihe chemist was 
ilso convicted in respect to the same sa e, to 
selling poison in a bottle not labelled with the 
wwd -poison” :-Held, first, that, assuming 
' that ho bona fide believed that he was ‘Bspensmg 
a prescription given by a medical man to Mi.^ 
New’ton. he could not be convicted tor stllm,, 
poison to a person unknown to him, but must be 
taken to have dispensed a medicine aoeordiug to 
the requirements of the piwdso^to s. 17. 

V. HewlerKon, 39 L. J., M. C. ‘7 ; h. 1^. ■) Q- B- 
296 ; 22 L. T- 331, , n t ^ * 

Held, secoiidlv, that he could not be twice 
convicted under the same section in respect ot 
the same sale. Ih. 

Ifame and Address of Seller.*’ ]--By the 

Pharmacy Act, 1868, s. 17, it is unlawM to sell 
poisons unless the box or wrapper eontaiiuiig the 
poison be labelled with (amongst other things) 
the name and address of the seller. B. was a 
duly qualified cliemist, and kept a shop in one 
street in a town. He also rented a window in 
the shop of T. in another street and suppliecl 1 . 
with poisons, which T, sold on commission, i he j 
poisons sold by T. were contained in a 
bearing the name and address of 1 . HeiU, 

■ that the provisions of the.act had not been com- 
plied with, for that T. A^as “ the .seller-', wit-hm 
the meaning of s.', IT,,- and; the poisons should 
. have borne his name and address on the iaboi. 
Templevmn r. Traffard, 51^- ^io, 

: Q B, D. 397 ; 45 L. T. 684 h 30 W. B. 7b ; 
46.JwB,, 32S. , , y ‘ ^ \ 


cheese covered with a poison for the inirpose of 
destroying rats and mice. Ihe plairitift v ent to- 
the shop to make some purchases, accompanied 
bv a dog Avhich passed behiucl the counter arid 
ni-p n nortiou of the poisoned bread and cheese 
mnl wC tto-lby killh :-Held. that ttie rtefen- 

clantwusnot liable 

the dog. Stansjield v. Belli ny, 22 L. i. /OJ. 

Criminal Law relating to.]— iShe Crimikal. 
Law. 

E. MEDICINES. 

Stamp Duty on.]— See Be venue. 
Adulteration of Drugs.]— Local Gove.RK- 
MENT. 


MERCHANDISE MARKS. 

See TBADE. 


MERCHANT SHIPPING. 

See SHIPPING. 


imnGEB— General Principles. 


1 Geveh-vl rRixoiPLES. A7/i^ V. Tlottre, 13 M. & 'W . 41)4 : 2 D. <S: L. 3s2 : 

_. , . T H L. J., Ex. 29 ; 8 Jiir. 1127. 

Party must be entitled m tEe same EigJit.j— 1 

A term of years and a freehold may ^siibsist in j j^^ijxt and Several Demands.]-- A jutlgment 


A term of years and a trecnoKL may suumm. ui i Several Demanas.j--A juagmenc 

the same })crsoii Avitliour merger if helcl^ (without satisfaction) recaYei’ed of two ])ersons 
different rights. Jouoi^ v. Dgv'g^x^ 1 H. hf. ii07 , | iQ^yj-tivaud severally bound is no bar to au action 
31 Tj. J.. Ex. IK) : 8 Jur. (N.S.) s)92 ; (> L. 1.442 , | the other, //a 

K) AV. K. 434— Ex. Cli. i 

Xf a luisband is i)os>essed of sr term of years, 1 Partnership Cases.]— There is no settled 
and die owner of the reversion in fee devises it , equity that a contract vliich is in teruis 

to the wife wlio lias issue, tlie husband, vlio in | would be so eonstj'ucd. at law, is 

thfo lifei ime of the wife is tenant by the curtesy . treated in equity as joint and several. 

.-,-.• 4 .:..-. i-iwv t-..-,. ii, (]i-ff(!rent liidits : 7- ,7.. 7 ; .. 7 r./,.w; 77 .v>. r, J H P 703 t 4 


thfo lifeiime of the wife is tenant by the curtesy . treated in equity as joint and several, 

initiate, hohU the two estates in difiereiit lights : J-faviiltoti, 48 E. d.? C. XA t 4 

without having acquired 1 lie freehold liy his o\\ n I q.i^^ .504 ; 48 L. T. 418; 28 . li. 97 

act, and coimequeiitly there is no merger. Ih. j,, (J 2 .) ' . 

A fund was limitetl in trust for a husband and I action and a judgment against two ])ersons 

wife siiceessively for life, and then upon trust ; borrowed iiioiiey from the plaint Ilfs 

7« 4i, .A 0 , 1 ..,../, a' O',; tlio husband 1 ..i,, a. n-nu-.-if icn.w13 odnstitnrc 


VV liC OUV,V.A.-O.r.i V - 1 V\ IIU 1.UU1 V,VI. J y 

for the children, of the marriage as the luisband ] (though the judgment is iin sat is lied), constitute 
ami vrife joiiuly or as the survivor of them j another action lu'ought by the same 

should appoint, and in default of appointment 1 against a third ])erson, wlio is after- 

ill equal shares, to be vcsled at twenty-one, discovered to have been really interested, 

There wwwc tw'o children of the marriage wdio partner, w'ith the tavo debtors in the business 
attained twmnty-one, one of whom afteiavards purpKise of wdiich the money liad been 

died. Xo joint appointment wms made. Xmrrowed. /Gb/.// v, 2 /c 77 /r, supra, ailopted. Ih. 

husband, after the death of the wife, released the p j-riqqln,^. Ex ])urft\ Tijh:i\ In. ro. 3 He G. 
power, so as to vest a moiety of the fund in him- j 33 ; 27 L. J., Bk. 27 4 Jur. (N.S.) 595 ; 

self as adniiiristrator of the deceased child, and q w. ]p 40 (}. 

claimed to have such moiety transferred to him- a creditor of a firm of three, twn of wdioni 
self : — Hold, that he was entitled to a transfer |•ggiq 0 q in America, I’ccovcred jinlgment against 
iqion surrciideriiig his life interest ill the moiety ; third alone, wdio reskled in Xhiglaml, and 

but that he was not entitled so long as he afterwards became bankrupt, his partners 

retained his life interest, inasmuch as there i*eniaiiiing solvent: — Pleld. that the creditoi* 
could be no merger of twm interests held in flight (notwithstanding the separate judgment) 
different rights. Eadoliffn, In re, Eadel/ffe v. p^ve against the joint estate. Jinter/nll Ex 
Eewe,s, 61 X.. J., Oh. 186 ; [1892] 1 Ch. 227 ; 66 Morrison, In re, 4 

L. T. 363 : 40 AV. E. 323—0. A. ;P 0 q.; ^ jgxn. 190; 20 L. J., Bk. 5 ; 15 Jur. 

214. " . ' ; W- A 

In EQuitv.l— A court of equity will not estab- In 1846 A. and B., to secure a debt due K’mn 
lisli a rner<.'''ei'''bv analogy to law', wdiere the effect them as partners to C., gave C-. their joint and 
w'ould be "to defeat its own rules and practice, several bond and warmiit ot attorney, upon 
ef>' in the orotection of married women from wdiich 0 . entered np a joint jndgmenl. In 184J 
the marital control. W/iMle v. Hmimi//, 2 Ph. the partnership rvas_ dissolvoil, and troin thq 
731 -l.gL T Ch 51: 12 Jur. 1079. BAA, Thorn time A. alone carried on the bu.miess. in iso.s 

v' 3hn«7».8SuAnst.603. A. became bmilmipt :-Hcld, that C. 

AAGiere if the estates wmre legal, there would be prove for the amount secured by the bund 
a lec^al mers’er, there wdll be an equitable merger and upon A.’s estate, the several as well as tiie 
ii! the estates are equitable. But in a case of joint bond and warrant haying been merged 
mergerof equitable interests a court of equity w'ill in the joint judgment. &nlhe, In re, 9 ii. tn. 
re^idate the rights, so as not to hold that there E. 188. _ 

is ‘a merger, if" there are equitable reasons why The firm _of U. hay ing been 
there ou^ht not to be one, and wdll deal wdtli a executors of B. to sell certain cmp.-, Ll., pa.it 
leo'al merger on equirable gi-oumls. ]inui(lo:i v. over a part of the proceeds, but were adjuycalw, 
jSmwifyw 31L J.: Ch. 17 ; 5 L. T. 331) ; t) W. E. bankrapt on the petition ot the oxeoutom ot L. 

’ ’ in 1880 upon a judgment for the balance. Ihe 

"where there is prima facie a legal merger, but executore of B. proved as creditors of the jonit 
the c/ihicSlon rf circumstance?, and the effect estate. Subsequently H. S. D., one ot t le part- 
of holdiiu’- that there is a-merger is such as to ners in the bankrupt firm, became eutitkil 
induce the court to say that it was never intended a legacy and to other moneys, and the exemtoio 
bv the nurties to iiroduce n partial merger, it of B. attempted to withdraw the pinot aj^annl 
"ytkfClhereAbiot a niirger IK the joint e^ate and prmm 

Oti -1 nuestion of mercer the acts or trustees estate of H. b. I). ihe tiusttc icjtcrto 
will not bind those benelicially interested. Ih. proof on the ground that the ^ creditors were 
wiiin(,)L Uiiai u bound by their election, and his decision w'as 

reversed ‘ by the county court judge. On an 

9 -ry TudgmeIsT appeal fix-mi his decision :--~IIeld, that the ginund 

2. b\ JTODC-vxMEis u i ^ rejected the proof 

Bond.] — Where judgment has been entered up wrong, but that, in order to entitle thimi 

on. a bond debt, the debt is ineiged in the judg- prove against the separate estate of H. b. B., 
ment. and mere delivery of the bond wdll not tEe respondents must prove that they ' 

be a valid donatio inter vivos. PufteTwn v, goparate cause of action against him. l-leid, 
WiHiams, LL & G. t. Bhuik. 95. also, upon an argame.nt that the separate cause 

'-••'■V '■ of action 'wa^ inei’ged. in the Joint judgment, that 

Joint Bemands.]— A judgment (without satis- it .was not so mergrf. gw/nffler, !'■» 
faS) rfcoverecl aginst one of two joint 13 Q. B. D. oO ; oO L. B. 63o. 
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Interest sulisequent to Judgment.]— A defen- f j 

duat.iomtly and sevemUy with A uudertoo ^ 
if a bill of exchange drawn by the m L. 1 • 3. 

f-rvonv of the olaiutiff was not paid at niatuiity, a m 
la.ou, 20/. for each month pay ne. 

The bill not being paid at maturity, cent O] 
' ■’ , defendant for the bill and oovena 

aareement, but declared in such cipa si 
and recovered judgment hxed ti 
t of such bill only. He or any 
^Is brought an action against die defen- intm^ 

,ementfor interest Held, that lewc 

■ such action tor the date, y 
to the judgment pay th 
ii^ot for the interest meiit, 
.11., y ev, such ’judgment, as the right to covena 
aider the agreement f"der' 


to pay 
after ward? 

the plaintiff sued the 
interest as per a.^-;:cci': 
uctioTi on the bill only, 
by default fpr the amoun 
iifterwarf 
dant on the agre 
he was entitled to maintain ? 
interest which accrued prior 
in the former action, 
subseiiucntly to si 
interest iii.vlw,., o 

3 Jur. (K.S.) 

i railway company, in 18(H, eaft ™ ?hf ly/iv 

Sal oueh“ “Ite of'ish^.Uh Ch D 

S"t 0 per cent., and charged the railway ’ 3.52-0. A. 

and imdevtalving with the Payment ot ttie^ • • ^ ^ ^lo covenant to pay interest may 1 

worded .as imt_ to merge in a judgment for 

action against the company, and lecoveied 3m ^ pi me p 3^400h was advanced to one 

;„eut foi-the principal dcht;hi« and c«ts B5 a deed, 1 policies, whe 

The company was ordereil to be Jj^P q ^ covenanted to keep up the premiums 

1 noi cent The clobenture-holder claimed to cfenant in 

iSsrsm-i-r»?r ^ 

claimant was only entitled to mteicst on t le 
jmlgment at 4 per cent. _ f 

71// In ve. Oriental Fumneml Cori}o) afM/it 
parte. 46 L. J., Ch. 57 ; 4 Ch. D. 33 ; 3o L. 1, 

583 : 25 W. R. 92-^0. A. 

By an indenture of mortgage A. 
clergyman, assigned to B, 
assurance vSubject to a pn 


the deed, which was made between 
□e part, G. and L., sureties, of the 
and Gye, of the third part, G. and 
,ed witii M. “ that they or one of 
uring the continuance of the present 
the event of the preniiums on the 
said policies . . . and fho interest in r^pect of 
a- i the said virincipal sum of 1,4001. not being paid, 
as to the premium within three days, and as to 
the interest within thirty days, ot the uv tailing 
abencficeil due bv Gye . . . duly pay the premiums ... 
‘policies of and also pay the interest 
• h vn.iom.uimi 1 400/ Judgment was recovered tor the i ,4UUf. 

rsShSi™” 

with interest with regard to the liabilit:y to l)a\ 
no aiinmu and A. ihorost,\nd that the surety was released. But 
vvouldpayto B. the semUc, there could be no uiep;cr of 

interest at the rate aocmed before the judgment, Fahirv. 
mentioned, and that (iihr/), 77 L, 1,168. 

lUhoidd bejiaid Securities.l-Where a covenant was 

Iiul, A. r. ,j,mT O'iven for navment of an annuity, and also a 
b^mayTo B. interest warrant of attorney, upon which a 

^011 at the rate of 4/. In ee, 2 Mont. I). A-I). . . j 

.o'"”.-, K -E 

HElri iEHS S 

-Held, overruling the the 3 oint estate of B. and U 
‘ securitv was extiii- parte, Barroio, In re, 2 Beac. ; rd 

I AS L Sbt due & B.’3.52 : 1 L. .1., Bk. 103. And see Mh,-, U 

”AVB.and £ lAeS'with B. (deceased) and 

t‘ d4 tbiB, in.i'espect two sureties, gave their_ 1““* “''‘'pAAoial 
rwwh ltd the liiflirihent, with warrant ot attouiey, to the 

t:Hl K'tf..iBank, as security for the balance of an acooui 
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ciivYcnt.not K) exceed 1,000/. Under the wan-ant 
of attorney the hank entered six several judg- 
ments against the obligors. A., B. anil (j. 
became bankrupts. Tlie bank now sought to 
prove on the joint estate for the balance of the 
account current due at the time of the bank- 
ru[)tegv :--Hcld, that the bank was precluded 
from proof of the debt, as simple contract ; tliat 
the bond was merged in the separate judgments ; 
and that the proof coid<l only be against the 
.se])a7'atc estates of the bajdvrupts. Clnvlic, In re 
7 Ir. Eq. E. 89. 

On Assignment of Judgment.]— A judgment 
m’cditor, who had executed a deed whereby the 
real and personal estate of the dehtor were con- 
veyed to t7'ustees for the benefit of such of his 
c7'edito7’S as should execute the deed, assigiied 
his jiidgmieut to such trustees ; — Held, that the 
trustees couhl not be conside7'cd as ow7iers of the 
trust estate, so that the assignment by the judg- 
ment creditor would have the effect 'of mergi 77 g 
the judgment. Sqiuro v. Ford, 9 'Ha 7 -e, 47 ; 20 
L. J., Ch. 808 ; 15 Jar, 1)19. 

In other Cases.]— A testator indebted on bond 
devises his real estate to the ba7ikrupt and two 
other trustees for payment of his debts. The 
bond creditor, after the testators death, brings 
an action against the bank7'upt and the other 
<levisees. and recovers a joint judgment against, 
them : — Held, that he could not prove under the 
separate commission against the bankrupt, even 
for the purpose of voting in the choice of 
assignees. Pearce. Fx parte. Foxwell, In re, 
2 Deac. & G. 451 : 1 J^. J., Bk.' 109. 

Judgment having been obtained against an 
attorney in an action brought to recover a sum 
of money received by him on behalf of his client, 
the court held that the debt owing f7‘oin h7‘m as 
attorney was merged in the judgment debt, and 
refused to grant a rule calling igmn him to pay 
over the money. Corhet Baden, In re, 15 L. T. 
161; 15W.E.4(1 


3. In Documents under Seal. 

Parties.] — A mortgage executed by two (and 
the wife of a third) of tln-ee persons indebted to 
the mortgagee in a simple contract debt does 
not operate as a niei-ger of the claim on the 
simple contract in the specialty. Sluirpe v. 
QiIU, 16 C. B. (N.S.) 527 ; 12 W.‘ E, 711. 

To operate a merger of a simple contract debt 
in a specialty, the specialty must be co-extensive 
with the simple contract debt, and between the 
same parties. Boaler v. Man(or, 19 C. B. (N.S.) 
76 : 34 L. J., C. P. 280 ; 11 Jur. (x.S.) 565 : 12 
L. T. 457 ; 18 W. E. 775. 

K bond given by an executor to a simple con- 
tract creditor of his testator is an extinguishineiit 
of testator’s debt. Martin v. Bitch field, Kidgvv. 
t. Hardw. 209. 

A servant who has cont7’acted with a married 
•woman by deed, and pei’formed the .stipulated 
services, ma.y maintain an action of assumpsit 
aarainst the husband. White v. Cuyler, 6 Term 
Eep. 176 : 1 Esp, 200 ; 8 E. E. 147. ' 

Where parties contract by deed, but the defen- 
dant does not execute it, the plaintiff might sue 
in assumpsit, notwithstanding the deed. Putlier’- 
land- v. IJnJimn, 8 Esp. 42. 

Whei'c the master of the plaintiff’s ship . 
eii’fcered into a charter-party, as agent for the 
plaintifis, -with the defendant^ a partner in the 


house of M. & Op., for the delivery of g jods upon 
a .stipulated freight, and the goods were delivered 
i to jVI. & Co., \vho were the consignees imra&i in 
the hill of lading .-—Held, that tlie phrmtili's, 
could not maintain assumpsit against the defen- 
dant for the freight. Sehaek v. Anthnnij. 1 
M. & 8. 573. 

When Bemedies Co-extensive.]— If one of two- 
makers of a joint and several promissoiw note- 
gives the holder a <leed of mortgage to secure rtjc 
aiuoiint wdth a covenant to pay it. rlie other 
maker is not thereby discharged, for the reiiietiy 
on the specialty is not co-extensive -^vitli the- 
remedy on the note. Aiinell w Baker. 15 (}. B. 
20. S. Boaler v. Mayor. lo C. B. (N.S.) 76 
84 L. J., C. P. 280 ; 11 Jur. (N.S.) .*)65 12 1.. T. 

457 : 18 W. E. 775. 

The ])laintitt's having contt'iicted hy cliarter- 
party sealed to let a ship, then in the Thames, 
to freight to the <lefcTidaiits for eight iiaoiitiis, to 
commence from the day of her saibhig from 
(.rravesend on the voyage there stated, and having* 
covenanted that she should sail froju the Thames- 
to any British port in the English Chaimel, there- 
to load such goods as the freighters should tender 
and sail to the West Indies, and bririg back a 
retmai cargo to London, afterwards agreed by 
parol with the defendants that the ship, instead 
of loading at some port in the Channel, shouhl. 
load in the Thames, and that the freight should 
commence from her entry outwards at the 
custom-house : — Pleld, that the sn])sequent parol 
contract, relating to a time anterior to that wlieii 
the covenants in the deed came into operation, 
was distinct from and not inconsistent with the 
contract by deed, and might therefo7’e be enforced 
by action of assumpsit. White v. Parkin, 12; 
East-, 578 ; HE. E. 488. 

Where Additional Security.] — To 8,0(iU/.,. 
parcel of a money claim, the defendant ])leadecl 
a subsequent agree777ent to deliver to the piaintiS' 
an indenture to i)ay the 8,000/. on, a certain day,, 
and that the defendant, in pursuance of siicli 
agreeinent, did, with the consent and at the- 
request of the plaintiff, execute aijd deliver to- 
the plaintiff .such indenture, and di<l thereby 
coveDa77t to pay the 8,000/. Eeplication, that 
the indenture wms made by way of security for 
the payment of the 8,000/., and that it was- 
always exp7*essed by the indenture that it was» 
made as such security : — Held, that the plea 
was a good plea of merger as to so much of the 
<leht to which it was pleaded, and that tlie repli- 
cation was no ansvrer to it. Pdtee v. Moulton,. 
10 G. B. 561 ; 20 L. J., 0, P. 102 ; 15 Jur. 228. 

Where a deed contained an express covenant 
to retire and pay promissory notes, and a proviso* 
that the simple contract should not merge in the 
specialty : — Held, that even if the reinedies by 
siin]3le contract to a certain extent -vvei-e ])re- 
served, still there was but one de];)t, and that ha.d 
beco7ne a debt by specialty. Price v. Monlfmi 
(10 C. B. 561) considei'ed- Stampn Comwh- 
doners v. Hope, 60 L. J., P. C. 44 ; [1891] A. Ck. 
476 ; 65 L* T. 268— P. C. 

To an action for money lent, the defendant 
pleaded, that the causes of action arose out of 
disbursements made for and on accouiifc of a 
yessel belonging to the defendant, a37d that tlie 
master made and' sealed a bottomry bond, which 
was accepted and received by the plainliff in 
satisfaction of the promises in the cleclaratiou, ' 
The plaintiff replied that he did not accept or 
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receive tlio bond in satisfaction of the promisob. 
At the trial it ai)peared that the bond was given 
bv the master the day after the transaction as to 
tiie ailvaiices on the ship's account was cloi^d, 
and bv way of collatcr^ security ’ 

that the plaintiff's right to sue m 

respect of ilie imjilied contract was not destiojed 

by the taking such additional security. 

V. Fiidfi-, 3 Scott. 135 : 2 Bing. (N.C.) t>93 , _ 
Hodges. 31)c o L. 3.. h* f ■ 212. . . . • ... 

A^defendaiit, being indebted to the 
executed witli sureties a 

of 2.000/., ^vherc]-)y, after reciting that the plain- 
tiff had agreed to give the detendant time foi 
the payment of the debt o^vlng^ and ot such 
further'sums as might afterwards become di , 
the condition was, that if the 
pav thcphdntiff the sum due and such 
Liins as mi edit become due, or in case he should 
Jnake default, and the sureties within cue 

month after notice, pay the plaintiff the sum. 
<hie, not exceeding 1,000Z., or, if no notice should 
be ffiven, the bond to be void Held, no mergei^ 


aiui the plaintiff might , notwithstanding the 
of the bond, recover the amount ot the original 
debt. jSotfom Ml/. V. JIacnamara, 3 kx. 62b. 

4 banker takes from his customer and his 


surety a bond conditioned for the payment of 
all sums already advanced or theroattev to be 
advaneod to the customer. This does not amount 
to a merger, and the customer may be sued tor 
the balance of his account as upon a debt by 
simple contract. IMiiiex v. /Jell, 3 Man. S. Ci. 

213: 3 Scott (N.E.) -tT'J. ^ 

A. and B. were both domi&iled in England. 
A. lent B. money on an English bond, payable 
to him and his executors. Afterwards B. gave 
A. a heritable bond, charging lands in bcotland, 
as an additional security, and made payable to 
him and his heirs at a different time and with a 
different rate of interest. On the death ot A. : 
Held that the English bond was the primary 
security; that it did not merge in the. bcotch 
heritable bond as the jus nobilius ; and that ttie 
<lebt passed under A.’s will, executed accordmg 
to the English, but not according to the bcotch 
solemnities, under the general term “ securities 
for money.” CM, v. 

T, .1 Oh. BOvS : 18 Jur. 884 ; 2 W. R. 379. _ 
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afterwards takes an usurious bond. B. becomes 
bankrupt ; qinerc. whether the bond oxtuiguishos 
the precedent book debts, or vvbetlior A. can 
prove either of them raider the comniissioii. 
%,-y, Me parte, Hidgv^ 289 
Chridi/, Mijc parfe^ 2 Deac. k 0. 15o , Mont, k 
B. 352 ’; 1 L. j., Bk. 103. 


4. Of Equitable IN Legal Estate. 

In ' General.] — Where legal and equitable 
estates meet in the same person, the equuuble 
merge in the legal. Wu/e Paget 1 Bro. C C. 

364° 1 Cox, 74. S. P.. Conolly v. CmioUij, li.K. 
i Eq. 376 ; 15 W. B. 944-Ch. App. ^ , 

To create a merger of the equitable .m the 
lemil estate by their union, the interest in each 
must be the same, and equitable recovery, there- 
fore, barred an equitable remainder in tail m 
the person who had whole legal fee. JJrydgos \ . 
Mi'i/doBS, 3 Ves. 121. , 

Where the equitable and legal estates, equal 
and co-extensive, unite in the same person, the 
former merges ; therefore, where the former 
descends ex "parte paternal, the latter ex parte 
matenM, upon their unioii tke Paternal heir has 
no equity. Selhy v. Alston^ 3 \ es, 333 : 4 R. 

S. B., Goo Aright A A.ldon'^. WdU.^ 2 Dough / 71. 

Where an ' equitable estate in fee by purchase 
and a legal estate in fee by descent meet m the 
same person, the equitable estate will merge in 
the legal, and the descent will be accoixlmg to 
the lea-al title. Douglas, In re, ’ 

54 L. J., Ch. 421 ; 28 Ch. B. 327 ; o2 L. 1. 131 , 

33 W. R. 390. ^ , , 

Semble, where a person takes an equitable 
estate by election, anti a legal estate by descent, 
he is not a purchaser within the act 3 k 4 \\ ill. 4, 

c. 106. Ih. . ^ 

A fund ill court was subject to a trust tor a 
husband for life, remainder to his tor htc, 
remainder to their son absolutely . 1 he hiisband 

and son by deed, surrendered and released tneii 
respective interests to the wife, for the express 
purpose Gf giving her a present absolute interest 

in the fund, and tliereby enabling her to assigai 

it at once to the son. But a petition by the 
three for the payment of the fund to the son was 
refused, on the ground that this court will not 
establish an equitable merger by analogy to law 
where the effect would be to defeat its own rules 
and practice in the protection of married ivo men 
from the marital control. WhiftJe v. Hentimg, 

2 Bh. 731 ; 18 L. .1., Ch. 51 ; 12 .Tur. 1079. 

Copyholds.] — In two miuiors in piiriiaiii, 

there is no oustom'of suiTenderiiig to the uses ot 
the will, but the teiurait devests himself of the mg-p , , 
estate, and by surrondev vests it in a trustee, who 
subscribes a memorandum or defe.asance tiiat the 
surrender is to the uses of the aiirreiideror s will. 

Ill this ease the father and maternal grandtather 
of the testator E. N., being both eopylioldera, had 
resiiectivelv caused their copyhold teneiiieiiteAo 
be suiTeudered to the other, who h.ad suhscribod 
: the usual defeasance. The legal estate in both 
descended to the testator. But, with regard to 
the tenements in the manor of H., they weie 
devised bv the father of the testator to trustees, 
to the intent that his. widow might receive .an 
annuity thereout, and subject thereto to the 
testator E. N,. in fee. The widow being a ive at 
the time the testator E. K. made his will and 
died, it was held that the copyhold m the manor 
of Eoughton passed by his will ; with respect to 
■*■1 — tenements which were in the other manor, 
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the testator’s maternal ^n-andfatlier, who held the | 
benelicial interest in Ihcni, devised them unto 
trustees n|)oiLti‘ust fortlie testatoi’ IL M. Held, 
that, tiiere being rmthing to separate the legal 
•estate and equitable interest, the equitable inter- 
est had merged in the legal estate in the testator, ' 
and could not be devised liy him according to the i 
ciistoin of the manor : — Held, that his widow | 
w;i.s 05! titled to free bench, and the heir subject j 
thereto to the inheritance ; but they, taking 
benetits under the will, were bound to elect. 

Y . MohoUon , Tanil. 319. 

Estate Tail.] — Tenant in tail of an equitable 
estate taking a conveyance of the legal estate to 
himself and his heirs, the equitable estate tail is 
not merged in the legal fee. Stone// v. Smmdern, 
Hay. & J. 519. S. P., Browne v. Blahe, 1 Molh 
'368. 

Copyholds.] — Equitable estate tail in 

copyhold does not merge by accession of the 
legal fee. Merest v. Janiea, 6 Madd. 118 ; 22 
E'. E. 253. 

5. Of other Estates. 

On Acquisition of Prior Estate.] — A tenant 
for life of a settled estate agreed to sell and 
convey a piece of land part thereof to a company, 
and then, before the conve^^-aiice was completed, 
by deed, in ’consideration of the relejrse by his 
son, who was the tenant for life next in remain- 
der of the settled estate, of a rent-charge charged 
thereon payable to him, and of a covenant by the 
son to pay and keep down certain charges thereon 
in exoneration of the father and of such part 
of the settled estate as was retained by the 
father, conveyed part of the settled estate, 
including the land ixgreed to be conveyed to 
the company, to a trustee for a term of niiiety- 
nine jmars upon trusts for further securing the 
payment of the charges covenanted to be paid by 
the son, and subject to such term and to the 
trusts tlicj-eof to the use of the son, his heirs and 
assigns : — Held, on a summons taken out under 
the A^ondor and Purchaser Act, 1874, that, having 
regard to the provisions of s. 25, sub-s. 4, of the 
Judicature Act, 1873, and to the fact that it was 
for the benelit of the son that the father’s life 
estate should be kept alive, the father’s life estate 
was not merged and extinguished, and that the 
father had the power with consent of the son to 
execute a valid conveyance under the Settled 
Ijand Acts to the company of the land agreed to 
be conveved to them. Barn/ It//, and Winibonie 
(ZmY/), 76 L. T. 489. 

' A tenant for life in possession of certain real 
estate conve 3 md to B., the next tenant for life 
insder the same will, the said real estate, to the 
use that she should receive a rent-charge during 
her life, and, subject thereto, to the use of B., 
his heirs and assigns. Upon B.’s death, it wms 
contended by the tenant in tail in icmainder 
that the effect of tlie convejmnce was to merge 
the estate pur autre vie thereby conveyed in B.'s 
life estate, and that the remainderman had 
become entitled to the real estate in possession 
free from the rent-charge : — Held, that the Judi- 
cature Act, 1873, s. 25; sub-s. 4, applies to aU 
cases where there would not have been a merger,, 
both at law and in equit}?-, and that, it being 
apparent that no merger was intended, the coiir,, 
veyance to B. did not operate so as to cause, h' 
merger. Snow v. Boyeott^ 61 L, J., Oh-,5,91'; 
[1892] 3 Ch. no ; 66 L. T. 762 ; 40 W. E. 603;,' , . 


■ On Purchase of Equity of Sedemption. ] — Alort- 
gagee purchasing an equity of rcfiemprion pre- 
serves his mortgage unmerged by 'taiving a, 
conveyance to a trustee, with a <lcclararion of 
his intention to that effect. Bailc/j v. lit chard- 
9 Hare, 736. 

Estate pur Autre Vie.] — The estate of a ten.-mt 
for life in lands held pur autre vie caiinor merge 
in the possible estate therein of his heir or 
e.xecutor: the latter being an independent estate, 
less ill value than the former, and not tiiken iyv 
the dieir or executor as a remainder n[!nn the 
previous estate, but as a specijil occupauev' u])mj 
the death of the tenant for life. 'P'/rkcnnj/lt v. 
Grey, 39 Beav. 352 ; 31 L. J., Ch. 394 ; S Jar. 
(H.S.) 632 ; 5 L. T. 706 ; 10 W. E. J4. 

6. Charges AND IKCUHBRAXCEB. 
a. General Principles. 

In what Cases.] — Where a purelniser of a 
property pays off a mortgage on it without 
shewing an intention to keep it alive, still, if 
its continuance as an existingchaige is boneticial 
to him, it will be treated in equity' as subsisting 
unless an intention to the contraiy can be 
inferred from the terms of the purchase deed or 
from other legitimate evidence, P>ut the oppor- 
tunity of making a very doiibtful claim against 
third parties is not such a benefit as is meant in 
this enunciation of the doctrine: ami if an inten- 
tion to keep alive a charge on proi^ertj" is incon- 
sistent with the real intention of the ])a.rties to 
the deed ■which the property ivas nssignctl to 
the purchaser, the charge cannot be treated as 
still subsisting simpty because the pureliasei- after- 
wards finds it wonld have been better fm- him to 
have kept the chaige alive. L'/qn/dafn/n Estates 
Pnrehase Co. v. W/llouqlily. 65 L. J.. Ch. 4Si) ; 
[1896] 1 Ch. 726 : 74 L.'T. 228 ; 4-1 AV. R. 612-- 
c.'A. ; . . , . . 

Mortgage not merged bi^^ union woTh tlic fee ; 
the actual intention not established ]>y the acts of 
the part}q presumed from the greater advantage 
against merger, in favour of the personal I'epre- 
sentative. Forh/b^ v. Moffatt,, IS Ams. 384; 11 
E. E. 222. 

A person becoming entitlefl to an estate subject 
to a cli5irge, for his own benefit, imw ivOCji up the 
charge. Distinction upon this subject in law and 
equity : the latter sometimes iioldiog a ciiarge 
extinguished where it -would subsist at law, and 
soniefimes preserving it W'here at law it would 
be merged, depending on the intention, actual or 
presumed, of tlie person in wliom the into5,‘ests 
are united. AVhere, a.s in most ii'istances, it is, 
wdth reference to the party himself, of no sort of 
use to have a charge on his own estate, it -will 
sink without some act by him to keep it on foot. 
lA 

Owner of a charge is not, as a condition of 
keeping it up, called on to repudiate the estate : 
his election is not to take the charge or the 
estate, but whether, taking the estate, he moan.s 
the charge to sink or continue distinct. Fh. 
And see Clarendon (Bari) v. Barham, 1 Y. & 
0. 0. G. 688 ; 12 L. J., Ch. 215 ; 6 thiv. 963. , 

Merger.of a charge in the inheritance is not to : 
be assumed, if it -would bo contraiy to the interest 
of the owner of the estate and charge. v. 

Bar?ieU^ 14: Bear.' && ... -j'"!. ^ : 

C Where’ 'a charge on an estate becomes vested . 
absolufcely’hi-the owner of the Inheritance of the : 
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of intention to that effect ; secondly, whethei the 
ao“ done W the owner of the estate are o" y 
consistent with the charge being hept o'l ’ 
and thirdly, whether it is for the interest ot the 
owner thaVthe charge should not merge in the 

£“n% ’s?s i ifeS' »» i » 

QiTin in fee. it may be reasonable ttj ha> tiiat 
without some special act no presumption 
made of an intention to merge the charge in 
fee for that might be against the interest ot the 
owmor. by lettiiig in the intermediate estate bat 
hiero'the intermediate estate is created p t|i® 
Tct of the owner himself, this veasoning has no 

SiliLtion. .Mnm. y IFoWr^ 4 De G M. ^ 
a • B Eq. R. 101 ; 24 L. J., Oh. BOO ; 1 Jui, 

rx sOlV); BW. R-84. . „ . 

^ At law and equity, where there is a 
of rifdits, there is an immediate merger ; that l 
Drev'ented in equity by the intention, eithc 
express or implied, as in the case of an intaii 

^ °Whore the same person becomes absolutel. 
entitled to an estate, and a sum of money ohargci 
5u it, the charge will be deemed extinguish^ 
unless it appears that the owner mtemlul othu 
wise. Hood V. Hnlli/., 3 Beav o 
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, • -1 . In flip i)laintiif’s wife for life, re-- 

estate, the three tests usually applied for ascer - 1 lilaintiff’s children absolutely- 


mainticL' lu h-ai-* ~ tb^it there* 

tep tecto tor’s wife survived :—Heul, tnar iiieic 
las no merger of the mortgage debt in. the real 

estate. TF/Zte v. Collin, .L. ix. b hq. , i 

^^^'HoUh^also, that the testator’s .hiterest in 
the trust fund passed by the specific bequest.. 
Ih. 


At what Date.]— A mortgage affecting the 
fee of settled lands having been bequeathed to. 
the tenant for life, he. while in solvent ciicimi- 
stanc? evi toicecl’an intention to merge the 
mOTt-age debt in the inheritance. There was no. 
evidence of any contrary mteiitioii duiing .he 
rlnahidcr of lifs life. At his death he was inso - 

. Held, that; a merger of the charge took 

place as of the e.avliest date to which, upon t le 
Ividence, the intention to inevp was retci.ible. 

0(i(llei/',i Htide, hi re, [189f>J 1 4->- 

b. On Acquisition of Estate. 

Tenant in Tail — Disentail.] — Guardians cj 
au infant redeemed the land-tax on ^ 

which he was tenant in tail, and paid n'l the. 
instalments of the redemption nionoy diiini. ■ 
tit iifanev On the infant attaining lus. 
mtmilhe suffered a recovery, and afterwards, 
on his marriage, conveyed the esiatcs to us-s 
of his settlement, but no mentiwi w.as ™ade m 

the settlement of the land-tax. During lus hit, 

in the rental accounts, the rent-charges m lieu of 
the land-tax were kept distinct from the ren*^ 
pakl by the tenants. The owner (the settlor) bj 
his will devised these rent-charges thnt 

the rent-charges were not merged eithei by tlit. 
effect of the settlement 

and that the devisees under the will_ or tne 
owner (the settlor) were entitled against the- 

personshaiming under Ms settlement. 

i. StaHlo!l, -A De G. & Sm. 43S ; 18 L. J., Ui. .lOO , 

^'’itenant in tail in 1841 executed a disentail- 
in<3- deed with respect to estates the land-tax on 
which had been redeemed during the minority ot 
a previous tenant for life by his guardians, who 
wLe also trustees for the. piirpose ot receiving 
and applving the rents. Ihe tenant in tad, attei 
eiilai-fj-infj- hiwS estate, executed certain mortgages, 
and Sniveycd the estates to trustees upon trust 
f-or sale, subject to the several charges and mcuin- 
braiices affecting the same. The property was put 
lip for sale, and described in coiuhtions as. 

- subject to land-tax if any .Held,_ that, tlie- 
land-tax under the circumstances, and ni i^ccoid- 

aiice with ^Ya‘Ve v. Polli'dl (11 ^ V VuioVo-p 

144), having become extinguished, the ren t-chai 
in lieu thereof to which the tenant tor life was. 
equitably entitled mergefl by conveyance tc ^ 
trustees for sale, who took the legal tec, and. that 
a purchaser for them took the estate tree ti om 
hind-tax or any yearly 

reason of the redemption. ‘ ^ 

K. & J. 482 ; 24 L. J, Ch. 35B ; B B- 3^ 

A testator was possessed ot coii>^ide.i.able 
property as owner in fee simple consequent upon 
his execution of a disentailing deed, by which lie- 
converted an estate in tail into an estate m 
Prior to the execution of the disentailing deed 
he bad paid off charges upon the 
had caused an assignment of ^ the charges 
laife to trustees to keep the charges on ^ ' 
■ ’ - -3 o « memorandum ot rlie 
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facts to be m.U,.rsed on the receipts^ othSSu-es ' settlaf settlement .’"''buys up some of 

.vm he left all his property in t^o county E., mnl p. Jnvoye.l to hinu subject 

situate 11! certain panslics. to 1. nf to the subsisting charj^e;! ; he toon acti.-jb tUu 

fnim ail charges. _ The testator was ^ the charges that might ]>e 

other property in the ccmntj ^ thereon at his (lecease ; the interniediate^ 

parishes mentioned : Held, that om> u ^ ^ ,leath. The charges si) puicliab.i. 

ai.i\e. oo t , -.MOiTinpcl ... , 


‘ilivc ne niusr oc 

to keen them on foot, and they continued 
I ol ui-l on the uiidcviscil portion of the esta^te. 

V. AV,,//n In E. S Eq ITU ; 22 W. E. aUb. 
Affirmed, Ir. Ih 8 hq. 0. A. 


By Devise.]— A. devised his real estate to B-r 
in tee. charged with 1,000Z., which he gave to K 
in trust, to be laid out for the sev-u rate use ot ( 
his sister, for her life : aiuL after her deceas< , 


AuiriJict.G at-. y^gter, ror ner oio . auvL ....... - . 

OnMureofptecedpgLtoitatm briciSS.’S^ 

matader toSrst am I other b^rpff fonantfiu coinmotOn ”kr“ubicct t o his debts 

a mortgau-e during the hte oi. the tenant toi 1 , ^ codicil ho directed his ])ersunai 

takes iiOassignment to himselt ^ cstote' to be'liMt applied in payment of his debts, 

tciun, and aftetuvanls comes I..to po&^ feAcies. Ac. After B.’s death, the trustees cun- 


term and afterwards comes into possession ot tiie After B.’s death, the trusteescon- 

Sah and dies without issue; the l^fcTtUc estates to 0. and D., as tenants m 

subsisting charge for the b™eht of Ins peisonal j i other 

estate, there being no a,ot to "be / contraij C. and D having agreed to nurkc 


estate, triere ueiu” xiv. -- 

intention. ^ ^ partition, one moieiy ui int:: -Vr- 

4 L. J. (O.S.) Oh. 84 ; 2;.> K. Iv. 224. ^ I subiect to a term for indemnity mg 

A person having a partial interes %icm 13 for the l.OOOZ., and the other moiety was con- 

brouffiit up charges thereon, and had them n ; “A. C. afterwards mortgaged her 

Sii^aein-edSo tinStces him ; he attenvards 

became absolutely entitled to the estate j ’ disposed of h.er personal estate in 

under the circumstances, that g^i eml ' toms':- that die 1,0U0Z. wa. 

merged in the inheritance ^^^overed. v. T Sim. 851. 

Talie (Lord). 1 Beav. 146 ; S L. J., Oh. 23.'>. g'^hoincr seised in fee of two-tbirds of eertani 

"a life estate and an annuity charged on the cstare ciiargcd with a mortgage flebt in 

same estate and <lo, vised to the same favour of A., and being also seised of the other 

not to have merged. ^((tton, > c . the same estate not so charged, ^^evihC| 

556 ; IB Jur. 847 ; 2 W. K. 681. personal estate to A. charpl 

A testatrix devised to the detendant, <i ^ debts, and she appoints A. her executor, 

woman, a reversionaiy life inter^^^^^^^^^^ all the debts except his owii. mort^xge 

and she bequeathed to the defendant, loi debt and in his icsiduary account ot b.s _ estate 

for her separate use, an annuhy chafed on t appropriates the clear residue of 

same estate, and to conimence immediately. At towards satisfaction of his mortgage 

th? death of the testatrix, the prior imitatmn If! set apart i.s insufficient n>. 

living failed, the defendant became tenant h r A. devised the property 

life in possession. :— Held, ^ possessed bv him under the will of 

defendant’s annuity m her life estate, by opc i tenants in common, 

tion of law. would not be presumed, mulcrtook to receive the same with ali. the 

Tenant in tail in remainder expectant upon a ’ attaching thereto ;— Held, that A* 

p,4c - estate tail purchased a mortgage on ‘^“s ^ 1 , ; that pc 

KSttanatookmr‘a.sp,mroutto hr^ 1^1 did Z merge uCthe fee;, and that 


common m lee, buujeet yu 

incumbrances. C. and E. having agreed to make 
partition, one n.oicty ot toeppa es 'P" ^ 


Kail amrtoo^rmfis'ignmontto himself of merge^ i‘u The fee ; and tliat 

the mortgage debt and of the term by "qp it .feyicees took the property charged with t lie 
!t4curTL He subsequently became ^ ^ A A iobt.' IM.ch v.SMm. 

to the estate as tenant m tail ui po^ sAteav. 453. . , 


was !5ct.Tuitovi.. oru balance ot luu 

s4hooTt4uedfo4"4T4raihooeipt^ f marriage settlement, assigned a 

after wh ch he died without banmg t'y entad m ^ trustees, in trust for lunisdf for 

doing any other act indicative of “ 'j 'after the deaths of both 

to whether the charge should jlj'q the children of the marriage, in such shaiu., Ac., 

that the charge was kept alive for the g_ should by deed or will appoint : ami Im 

his personal representative. e . •, the 7,.500f. on an estate to which he 

K.Li. 624; 27L. J.,Ch.y3; 6 W K p3 . charged were throe chA err 


ins persomu •y qvr Hiare'ea the / ,ouw. un ci.u - 

K k J 624 • 27 L. J., Ch. 778 ; 6 W. H. 783. ^ ' ontitled There were three chiidren: 

^ ■Eistinctiou in this respect where the tenant in j. a. S., and two daughters, 

tail becomes eiititleil to the charge withon any g j j °yj]i jn 1S51, appointed o.dOOf. of 
act on his part. Ib. to J. G. 8., and devised to him and H e 


tail becomes eiititleii to me cu.ugv - „ ^ j i .j.ju ^ is.oi, appuime.. •o— '- - 

act on his part. Ib. J to J. G. 8., and dovised to him amltte 

By Conveyance.]— A mortgage was made for a ^In W58 bv eodioUrho revoked the 

tem o?Tears, anil subsequently the TeveKiou c^rged.^ Unds hi the will, and devised 

was cmiveyed to a trustee sale to J g. for life, lemamder to such ubes 

tW.her advance and the pnor advancts V oo;,]'. (4. B. shouid by deed or will appoint. _ i 

that the temis were not merged, diougr p - * ^ his , marriage settlement, reciting e 

had been sold- bv the trustee wuh the coticur- the land by the- will aad codicil, 

rence of the ^ d S'- in exercise of his power W 0 ««ea rte 

X J., Oh. 2S7 ; L. R. 8 Ch, 30 ; 3T L. I- hdo ,, 21 ^ Ms death, to trustees for 200 jearh. 
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it alive. Accordingly, 
L fee of an estate, paid 
iiig on it, whicli in 1807 
in trust for A. B., 
administi-ators, and assigns 
and the trustee covenanted to 
, her heirs or assigns, or unto such 
d in such manner and 
executors, a dm ii i istrators, 
A. B. devised the estate 
-'-citied legacies, and 
). siie devised it to C. D. in fee, 
for no other use, trust, intent, or 
r.” A. B. died in 1882 Held, 
had merged. Hood v. PM Hips, 


for his wife, remainder in of an inten 
he -sons and daughters sue- where A. 

•ended or anv subsea uent oifa raortga^ ^ 

hiate remainder to himself was transferred to a trustee. 
X allusion to the charge of her -‘ heirs, cMCUtoi, 
lettlement -.—Held, that respective^,' 
he charge, and that the convey to A. JJ. 

Gr, S. other person or persons, an 

form as A. B., her heirs, 

real' estates to his wife or assigns should direct 

A. B. and C., in equal to a trustee to pay certain 
bequeathed 1,000?. to subject thereto, sh 
on all his real and ** and upon or U. - 
whatsoever 


there wais no merger of tiie char 
5,000?. continued personal est? 

Smith Y. Smith, 10 B- R*, Ir. ol4. 

A testator devised his i 
and his three daughters, 
sh ares ; and by a codi cil , 
his daughter A., charged on all nib -- — 

I>ersonal estate. ' A. maiTied, twthe mortemem 

loined her in conveying her undivided fourth of ^ 

the real estate to trustees free from incumbrances, 8 Btav. .>18. 

hy a post-nuptial settlement, which was held W here a tenant 
not bii dhm on the wife, no fine having been charge upon the sa 

Jf n, ger ^--Held, that the fourth part of ot the charge won 

the le^-mcV was not merged in the estate devised afiords sufiicient piesimi 
iTl bv the will, but that the husband, by the audit is not, in general i 

^ ' 1 Johns. 754. S. P., GrU 

Eq. K. 8.10- Johnson v. 4 

By Descent.]— Merger of a charge in the 3 Eq. E. 101 ; 24 L. J., Cl: 
inhmitance is not to be assumed if it would be 3 e. 84. 
contrary to the interest of the owmer of the estate 
and charge. Davis v. Barret, , 

By an ante-nuptial settlement in 1812, the 
settlor conveyed lands to trustees to the use ot 
himself for life wdtli remainder _ to the use ot 
trustees for .500 years, to secure a jointure and to 
raise 6,000?. for the benefit of the w^ife arid the 
younger children of the marriage, and sub]ect to 
thesc'prior charges, to raise 20,000?. for the eldest 
■son. Subject to these trusts the lands stood 
limited to the settlor in fee. The settlor mort- 
■o-agecl his reversion in fee, and died prior to the 
Inheritance Act (8 & 4 Will. 4, c. 106), having 
devised the estate, subject to the payment ot 
'debts and legacies, to his eldest son and heir-at- 
law Held, that it was to the interest ot the 
eldest son to keep the charge alive as against the ^ 

■subsequent incumbrancers on the estate, and that 
the 20,000?. had not merged in the reversion in 
iee. II). S. P., Clarendon {Earl) v. Barham, 

1 T kr. n. C. C: 688 ; 12 L. J., Ch. 215 ; 6 Jur. 


But, semble, it is essential that the charges op 
which the presumption against merger is founded 
should be substantial charges. Ih. 

Application of the rule, that where an owner 
of an estate in fee-simple becomes _ entitled to^ a 
charge upon that estate, prinia facie the charge, 
in equity at least, merges in the inheritance, 
unless the owner of the estate does some act to 
keep it ali ve, or it is tor his interest that the chaige 
should continue to be a subsisting charge upon 
the estate. Stohifen v. Swinfen, 29 Beav. 199 ; 

7 Jur. (N.S.>89 ; 4 L. T. 194 ; 9 W. R. 175.^ y 
Where a person is owner of an estate, and ox a 
charge upon it, the presumption of merger arises 
upon his death. Ih. . , 

Devise by an owmer in fee, without mentionmg 
on it, to which he was absolutely 
-Held/ to be some indication of His 
intention to merge it. Ih. V* i 

A. was owner in fee of an estate on wdiicli 

X i . 00. Ay. w. K.-. wv... , - there wais a charge to which he was absolutely 

'968 * Sing v. Leslie, 2 H. & M. 68 ; 4 H. ; 0ntitled, and a subsequent charge ot a 3oint.ure 
3 SL. J., Oh. .549 ; 10 Jur. (N.S.) 794 ; 10 Ij. T. ‘882. favour of B. A. devised the eshdo in tzz tz 

A on her father’s death, became seised of real 

estates as his heir, and entitled under his marriage 
settlement to a sum which the trustees ot the 
settlement had lent him on mortgage ot the 
estates. The -testatrix, by ; a deed executeci ^ 
shortly before her will, charged the estates and 
the sum secured on them with an annuity, and 
otherwise showed that she intended the mortgage 
to be kept on foot for the purpose at least ot 1 
securing the annuity. By her will she devised 
the estates, after the payment of her own (lebts 
and after her father’s affairs should have, been 
settled, to B,, a.nd died intestate as 'to her 
residuary personal estate ; — Held, that as against j 
Her next of kin the incumbrance created on the 
estate by her father must be considered to have 
mevp-ed m it. StJoahey v. Swahey, IB Sim. 106. 

if the inheritance of an estate comes to one 
haying an equitable charge upon it, the charge 
is merged, except in certain easel Chester y. 

Ambl..246.'-. ‘ 

Ck On Acquisition or off 'bfCHarg’0* 

- -By Tenant in The transfer 'fe: a trustee 1 taking m . .>^a/ 

.of /chaise paid •ofi,i:jfot0cfnpMTfe;ey^enceilii 18 ol ;lio mortgaged -the estate toi i ,800 , 

fAyAy/dyB'-Ah/; A- 

'A,’-" ■. ■ 

. ' 0 a d v,: ■ , 0.. ' ' ». : 


istate in fee to 

Held7that B. took discharge of the mort- 
gage. Ih. . . , J 

A., the owmer of a freehold estate, subject to a 
mortgage in fee to secure 1,800?., devised and 
bequeathed his real and personal estate to B., 
I'he mortgagee. B., in his residuary account, 
stated that "he ha<l retained 4G7?, outof the per- 
sonal estate towards pay 
Afteiavards B. (A 
three relatives of A.,_ provided^ 
to receive thv. 
ing thereunto 
stances, I 


''■'yment of bis mortgage 
devised the property to 
' hey undertake 
the same with all the liabilities attach- 
_..A )” Held, first, under the cireum- 
t'hat the mortgage had not merged in the 
and secondly, that the three took the estate 
subject to the payment of tlie balance of the 

. mortgage debt. v. 20 Beay. 453. 

Swahey v. Simhey, IB Sim. 106. infant, tenant in tail in possession, subject 

to charges amounting to 26.461?., secured, by a 
' term of 500 vears, was made a ward of court, and 
Chester y. his minority 12,105?. of the charges were 

' : . A paid off and assigned to a trustee for liim. ^ After 
coming of age, in 1842. he barred the entail, and 
subsequently paid ofi! a further charge ot 928?., 
■^ibsoliitft assignment of it to hiniselt. 
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ina.kiijg' no ineiition of his charges. In 1861 he the mortgage debt and of the term by wliicli It 
|•)a.i(l oif the I'cmaining charges, amoiiuting to was secured. He subsequent^ became entitled 
1 0,84(5/., partly out of his own rnonej’s and to the estate as tenant in tail in possession, and 
partly by a mortgage of the estate for 12,000/., a.s such continued for six years in receiptor the 
with a collateral assignment of his charges and rents, after which he died without barring the 
of the term of r>00 yeai's. In 1876 he ])aid oif the entail or doing any other act indicative of an 
4.80U/. mortgage, partly out of his own monet’S intention as to whether the charge should merge : 
and partly by means of a trust fund of 3,1;16/., to — Held, that the charge was kept alive for ilie 
winch lie w^as absolutclj' entitled, subject to the benelit of his personal rep resen tative. ILnioii 
]')ayuie nr of a life annuity of 100/., and subject to v. Smith, 4 Kay &; J. 624 ; 27 L, J., Ch. 773 ; 
it the 4,300/. was assigned to a, trustee for him 6 W. E. 783. 

absolutely. Byhis will, made in 1877, he devised Distinction in this respect where the tenant 
the estate upon trust “ to and for the several uses, in tail becomes entitled to the charge without 
intents, and pinposes, and subject to tlie aiiinii- any act on his part. Il>, 

ties, charges, pivivisoes, and limitations hereinafter Jlu estate, vested m A. for life, with remainder 
mentioned, expressed and declared, of and con- to his eldest son B. in tail, was subject to con- 
cerningthe same respectively, and to none other.” siderable family mortgages. B. being possessed 
The will charged the estate with 35,000/. for five of other large property, granted an annuity of 
of his yoimger children (excluding his son E. in 2.500/. a year to A., to cease upon Ills death, 
the event that happened), and, subject thereto, or upon B.’s "‘paying off, satisfying, and dis- 
devised it to Ids sou R. for life, with remainders eharging” the several mortgages : — Held, on the 
over in favour of the other five younger children, whole, that the intention w’as to merge the inort- 
and bequeathed the residue of his personal estate gages. Ho(]]tio)i Iloghton^ 15 Beav. 278: 21 
to whichever of iiis sons should, under the will, L, J., Ch. 482 ; 17 Jur. ij9. 
become entitled, at the testator’s death, to a life 

estate in the lands. The testator died in 1881, Renewable Leaseholds.] — C., the owner of 
and was succeeded by his son, E. : — Held, that IcasehoUls, renewable by custom, contracted, in 
the sums of 26,461/. and 4,300/. only subsisted as 1798, to redeem the land tax thereon, under 
charges on the estate for the purpose of securing 38 Geo. 3, c. 60, and transferred to the com- 
the mortgage of 12,000/. (with interest thereon) missioners a sum of consols for that purpose, but 
and the annuity of 100/. respectively. jS\nus did not exercise the option of keeping the charge 
Estate, Tare^ 23 L. E., Ir. 286 — ^C. A. on foot under s. 17 of the act. After the death 

of C., T. D. and M. D., who were entitled in 
By Tenant iu Tail.] — Tenant in tail restrained equal shares to the leaseholds under his will 
as to alienation, but with powers of leasing and (which contained no reference to the land tax), 
jointuring, as in case of tenant for life, con- and also to his residuary personal estate, by a 
sidered as tenant for life ; and therefore his settlement made in 1818, assigned the leaseholds, 
personal representative is a creditor for a charge and all their ‘‘ estate and interest ” therein, to 
on the estate paid by him (Intent to the contrary trustees upon the trusts of the settlement. The 
not appearing), though the subsequent remain- recitals did not refer to the land tax. T. D. died 
ders were exactly of the same nature, and the in 1821, having made no claim to a moiety of the 
term having been very short, little more than charge in respect of the land tax. On the death 
forty years remained. Shrewshur?/ (^Qwatess) v. of M. D., the personal representative of T. D. and 
S]ireii\sharn (EaH'), 1 Yes. J. 227 ; 3 Bro. C. C. M. B. claimecl, as against those entitled under 
120 ; 2 R. R. 101. the settlement, a charge in respect of the land tax : 

xV charge not extinguished for the benefit of the — Held, that C., on redeeming the land tax, 
estate, though satisfied by the tenant in tail, with became entitled to the interest on the consols 
the intention of extinguisliing it, under the tinnsferred by him as a rent-charge on the lease- 
erroneous supposition that he was tenant in fee liolds for his own benefit ; that it did not pass 
simple. BvcMnffham shire (^Earl) v. Ilohart,, under the general words of the settlement of 1818, 
3 Swaiist. 186 ; 19 R. R. 197. but remained as a separate projjerty in the 

If tenant for life pays ofi: charge on estate, settlors, as residuary legatees of Ck ; that their 
prirnii facie he is entitled to that charge for his representative was now entitled to it as a charge 
own benefit, with the qualification of having no on the leaseholds ; and that tlie fact of T. D. not 
interest during his life. If tenant in tail or in having made any claim wns no bar. Neame v. 
fee pay off charge, that payment is prima facie Moorsom^ 35 L. J., Ch. 274; L. R. 3 Eq. 91 ; 12 
presumed to be in favour of estate ; but pre- Jur. (^s.s.) 913 ; 15 W. R. 51. 

'Sumption may be rebutted by evidence, as by 

calling for assignment, or by a declaration. By Tenant for Life.] — ^Wherc tenant for life 
J^/. 199. " pays off an incumbrance upon the estate, he 

shall be considered as a creditor for the money 

In remainder.] — Tenant n tail in remain- so paid ; but where tenant in tail pays, it is in 

■der (after estates to A. fo]‘ life, and to his first exoneration of the estate of which he may make 
and other sons in tail) pays off a mortgage himself absolute, owner. Jiyaes v. Morgan, 1 
during the life of the tenant for life, takes an Bro C. C. 206. , 

.assignment to himself of the mortgage term, and ■ When a tenant for Rfe pays off a mortgage on 
aflerwaixls comes into possessioirof the estate, the estate, the fact that he is the parent of those 
nn.d dies without issue ; the mortgage is a sub- entitled in' remainder is not of itself sufficient 
sistHig charge for benefit of his personal estate, tO' rebut the presumption that he intends to 
there being no act to show a contrary intention, keep '.the cliai*ge alive for his own benefit. 
Wiifsell ^AV'iqseU, 2 Sim. & S. 364 ; 4 L. J.'(o.S.) Harrey^ 1% rey lTarfey. Y. IIahflay, 65 L. J.. Gin 
ai.'84;.25E,'E.224. , ' ,370 •, [1896] 1 -Ch.''B7 r'.73 L. T. 613' ; 44 W, B. 

' ' Tenant in tail in remainder expectant upon a 242 — 0, A. ■ ' ' ‘ - Y ,y , • - 

preceding estate in tail purchased a mortgage on A tenant for life of an estate, with an ultimate 
the estate, and took an assignment to himself of t’emainder .tQ himself ;4n fee, paid oft a charge 
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upon the estate, and conreyed the 

term to a trustee, who executed a declaiation of ‘ ^ char! 4 es were subsisting, he 

trust :-HeM, in the absence ot intentiou to the f j premises to T. T. 

contrary, that the charge was kept ahve. PM dm scd T. T. took 

V. pm, 22 Bear. 294 ; 2 Jur (K s.) Km b. P., bjcct to tut , 

W^nullmm V. E,, >■<•«>, mt (,3irl0, to he r™«wr 42 L J.. Ch. <i41 ; L. 11. S Oh. 870 ; 29 

Tenant for life in possession, subject to be ® , 4. 

disseised on executory devise taking eftect, pay- . • ^ ^ tg(j in 1S21, copyhold hinds, 

ing oa incumbrance on estate is entitled to i^®"“eonditional^ snixeiidered for 

rekyment if so disseised " 011 * 1 ^ mta'n mortgages, were settled by the 

2 Sim. k 8. 340 ; 3 L. J. CO.s.) Ch. life , 2.>lv. K seem 111 , mortgages, he at the 

^'krges paid off by the tenant .^r Me^ frth:“e^iT;Tov£ ^ tetwe-eH::; 
facie kept alive, twitl nievged m the 11 ht L ^ j,ei;.s executors and administrators, 

mice. Punm^r^- pomd,i Hare, 21i 10 L. J ., testatoi ,,„aer the settlement, 

Ch. 33. S. P., MeMmijton am lands were to be the primary fund forpay- 

’^‘^^heo^mmkanestate.nluntart 


same deed, settled tne esiare, suujcv. .--- conditional surrender. In 1831, tlio 

himself for life, witn remainder to his dauji e . under a power in the first settlement 

He afterwards paid ofi the debt hut declared ™ and his wife, but no 

that the charge should continue Hie_heuefi was taken of the fact of repayment of the 

of his personal estate. After his death . Holi - Uv w will the testator directed all 

^^llll'aLllSr !^LS“;ir2. Brv.5 ; 

ssr^piri-S* « “»:! KlHfjiScf 

for life payino: a charge upon the bmnees ^?ttled upon A. for life. %Yith remainder 

in the same transaction merging the .f purity by ii, tail. In 1816, A. 

taldng an assignment connecting it with the ^ 4mntics to B. charged upon his life 
legal estate of inheritance, pvima facie puts m § *; ‘ 1818 A paid off some of the prior, 

end to the charge ; hut sonietlnng is them assigned to a trustee- 

manifest an intention to exonerate the mhei t- in 1820, A. and his. 

ance. A sim])le payment trustee ioiiied in asslo’Ding to C. for yaluable con- 

ssSi5ipiii#ii;ai?i 

p-SSSlifS |Scffii«53?? 

acalings of the owner of the life estate therewith.. 

Where the testator devised real estate to his llaTman v. FonUr, 1 Dr. & Wal. C37. 
wife for life, remainder to hfa children ^ a Interests.]-Feme sole makes a 

former f and he ^ mortgage, and afterwards marries ; the mortgap 

g"s.S£»«£ ptssn.! 

t; wi‘ henefcially'entitled for his life to mortgagee, for the surns paid 1^ 
renewable leaseholds for three lives held on trus own lyX^nf & E St) ■ ^4 it 
• to renew and suhiect 'to certain charges. All Pitt v. Pdf , lain. A n. "* 0 -; Px-- irsrlivi 
one - vie having died, and T.’s right In all cases where money is paid off h> imln i 

to renew heiin^ disputed hj the reversioner, the duals, not having an permanent 

trustee of the leaseholds, with the consent of the in the premises, the court looks ai iho m ■ ■ i 
persons entitled to the charges, in order to facili- Id. 

' ' ■ “jn? T A“* *^^^1 SitxS' .«■ t‘ ' % W.P.M 

tho huostioff ih"&pUte\, . meut, A. settled (1., siih-ject to chaige tu 








IsIERGEVi— Charges and Incumhrances. 


rcmaiiuler to his eldest son for life, remainder By Bequest.] — A. devi^sas eertam jimmses 
ovm ill strict settlement. On the marriage of (subject to a mortgage of .I,. ->00/ ) to l .s >,.iee 
A -stillest son tlie iiost-nuptial settlement was daughters, to be divided cquaiij . out n.ts , 
•nlonte 1 B iudirment was paid out of A.’s mortgagee bequeaths to the two survivors ad 
B e estate-— Hild.'tliat the iudument creditors the moueydue on the mortgage andthe nitei^est 
1 , 4 - 1 ,,; ,,,ttlcirfnt hml lu'i eouitv to raise so that it do not altogether exceed f.fiUui.. and 

fl- tVeii « it amount to 4 000Z.,then to be made 

mmiimt n.-cl out < f A s life estate on foot of E’s. up ; the other daughter dies, leaving aU her real 

■ ^ 2 Eden, llo. 

Lunatic.]— ANdiere a chaivG^e on a lunatics estate -, 0 .,. ^ 

is oil; out of her personal property by order Beclaration of Trust.]— In LSil A. puicbahed 
of the court, the securities are to be assigned an estate, and he mortgaged it tt» raise part vt 
Vvirhout iireiudice to the conflicting claims of the purchase-money. In 1840 the niortgnge ^\as 
ti e real anil l.crsonal representatives of the paid ofi and transferred to B., wlio afterwards 
lunatic to the benefits of the payment. Dhjhy executed a declaration of trust in favour of A. 
(Fa)T) AV pa/ie, FoffoU (^Coiintess), In re, 1 A. died in 1848: — Held, that tiie charge had 

JaAtWallhuo.’ merged. Pirt V. PW, 22 Beav. 2W : 2 Jur. 

_ _ . . 1 ,™ W 1010- 


By Infant.] — At law and equity, where there 
is a confusion of rights, there is an _ immediate 


is a’ cnnfusioh of rights, there is an immetiiare Matters.]— Where an act of parliament 

mers-er ; that is prevented ni equity by the .enabled a railway company to purchase lands of 
intention, either express or implied, as in the eo^porations, tenants for life, &c., and directed 
case of an infant entitled to an estate, and also PPe purchase-money should be applied m 


intention. eiL-Ut^i vjx. — - UOrpurn.tlUU», a. ,T 1 . 

case of an infant entitled to an estate, and also purchase-money should be applied m 

to* a charge upon it, the rights remain distinct redemption of the land tax upon other parts 
because more beneficial. Cbnipton QLord) v. p|^g property unsold : — Held, that a tenant tor 
0<re)iden. 2 Ves. J. 263 ; 4 Bro. C. C. 39/. ]jP 0 ^ who had redeemed the land tax before the 

Debt charged upon an estate paid out of the passing of the act, might reimburse himself out 

.. . 1 i-n-fa-ni-.’s . 1 .. x.U,. Y-.-nv/-.U.->eoU r\f' Pityi Iw 


0.renden, ves. o. lire, wno nau ^ 

Debt charired upon an estate paid out of t.tie passing of the act, might reimburse himself out 
estate of the first- taker, an infant; the infants proceeds of the lands purchased of him by 

estate i-eimbui-sed by a charge, though the ^oj^pany. The costs of an aiiplicatiou to the 

Ware FolhtU, under such an act of parliament, to have 


esuiie ii;iLii.uuxvTi\.vw ^ 

security had been cancelled. Ware \.lolhiU 
11 A^cs. 283; 8 K E. 144. ^ 


the income oi lue osuxlc ux eexx x™... .... ----- money, luuuuugia xxxv. ..... ..... ^ - 

under his will, by the direction of the court, pppyigiop for such costs in cases where the money 
after decree in' an adniinistratioii suit, and the po be laid out in the purchase of lands, to be 
tenant in tail subsequently died an infant, and gpppioq to the like uses. JSorthu'ieh, parte ^ 
his ailministrators, more than six years after Xondon and Mrudnglimn My., In re, 1 
, , . f A h ini. filed a bill to 1 £!/* 


taking out administration to him, hied a bill to jgg_ 
revive the administration suit, for the purpose ot 
having such pavments recouped out of the corpus 
of the estate, and for payment of the nosfs of 
the administration suit Held, lirst, that the 
pavment on behalf of the infant having been q 
. ^rt,..-„rt,. rtf /'.VliTTCTA. noilid 


7. Of Terms. 


In Greneral. 


tue a(miiniSTrai.ioj.L suil. — xxvxvi, ....... . . t . ■i-.-n 

mvment on behalf of the infant having been 1 iu Tee.]— A lease wap granted in l/aJ 

made bv the court, a merger of the charge could p^^. pjuety-niiie years, if certain parties should 
not be presumed; and, secondly, that the qien- so long live; the lessees 

(leiicv of the suit iirevented such claim being p^guiises to P. for sixty-two years, from the -oth 
barred by lapse of time. Ahop v./Wf, 24 Beav. 182i, if their interest should so long 

4.51. And see Mutate, In re, 2d L. B., li. ppptinue, subject to a rent ot 42^., and 

286—0 A., col. 1029, supra. covenants, with a proviso for re-entry in case or 

■ , . , default. P. had already the reversion m fee, 

As 2^ext of Kin.] — Where a person becomes ^ mortgage granted by him before the 

entitled to a sum of money charged upon an demise. By lease and release, 


ennuea lo a sum ux xxx^x.v^ last-men tioiieti iieuusc. x^j x^cx..v. , 

estate, and secured by a temi ot years, being PS 20 , to which the mortgagee was a 

entitled to the fee-simple of the estate, a court . p consideration of a sum of money 

of equitv extinguishes the equitable lien, (Vj^rt^of which went to discharge the mortgage) 

in the case of creditors or of conveyed the premises in fee to a purchaser, to 

tJtorpe V. Porter, 2 Eden, 162 ; Ambl. 600. ^vhom the mortgagee also assigned his term; and 

- .. rt, . ... :x that the ourchaser should retain 


uvrpa V. I - wnom me mui - - - ■ , 

« TT- .1 A rnid off a mort- it Wxas stipulated that the piiinhasersho^^^^^^ 

By Heir-apparent.]- A son q --the uurchase-money upon trust, that it P. 

mLm iioon an estate belonging to his tathei) the f the ppp 


gagi upon an estate belonging to his father, the cove- 

•son being at the time e.xpectant "e of l^he lease if 1818, the pur- 

absolute interest in the estate, Lhough at en ^ should pay over to him dOOL at the 

by au alteratkm in, the father's wHl, exStto ] td tkm, or exUugui.hment of the 

only teiiaiit for life ot f “f Se of 17.aU, and mtorest in the meantime:- 

from the dealings between the parties an 1 :^ ' , , , 18X8 was an assignment 

ment. was to he inferred that the sonpaid oft the Held, that to P., and 

mortgage debt in settlement ot If ] xu^t by the conveyance of 1820, that interest, as 

actions betweeu himself and his tather, and that ““ ^ 4 “ in fee, passed to the pur- 

consequcntljAhe lOTsmnptmn mortgage being at the same 

n’nt an.eiid to, the term became merged in 


it off for his own benotit was ttoAp’ut an end to, the term became merged in 

he was not entitled to anjyen yS.wiwnrff'aO the inheritance, and consequently, that as .soon 
for what he so paid oS. _ Crow x. Pettuigell, 20 the inne , — jjj piu-eha.ser, 1'. 


or what he so paid ofi. Ovwx. PeU.sgeu 2 U ed in the purchaser. P. 

X. T. 342 ; H W. R. 562-L.JJ. Reversing 38 the rents and covenants and 

d., Oh. 186« q, ] ;', '■ /. , 
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MEEGEE— 0/ Terms 


WoolcomU, 3 1 tance descends. The daughter dies an 
‘ • delated, and disposes of lier portio: 

Equity relieves against the merge 
1 . Powell y. Morgan^ 2 Vern, 
the I Eq. Cas. Ab. 269. 

A testator devised freehold estates to 
on trust on B.’s coming of age, to rah 
be then paid to him ; and subject to 


The owner of a leasehold for years, mortgaged will^ 
it. and afterwards, in 1820, confessed judgments, portion 
He, ill 1824, acquired a freehold estate in th, 
same lands. In a suit pending after the statute 
8 & 4 Yict. c. 105 Held, that the freehold being 
acquired ]>i'ior to the act, the judgment creditor 
had no equity to prevent the term, though^ an 

veyJnce to Se lessee^ sustained on setting aside that B was entitled VVih^v^hts" o the 

the latter on an information by the attorney- cases there is no meigei whcic the iq,rit.. ^ 
4Lral Att -Gen, v. Kerr, 2 Bcav. 420 ; 9 L. J., land and to the money are not eiiual, oi v heie 
Ch 190 ; 4 Jur. 406. the portion is given to the party by name. , Sterne 

A man shall not be made occupant against his v. Wolfe, Wall. Lyn. 16 <. 
will so as to drown a previous estate which he . . . ^ i;! -o.. i 

had in the lands. Leiks Bowleses Case (11 Kep. Of Interesse termini in Preehold Eeyersion. j 
79) and Williams v. WiUiams (15 Yes. 419) —A. was lessee of premises tor a 
cousiderod and explained. Omink v. Blood, 3 one years, which would expire Michae mas 

3o & Lat 133 ; 8 Ir. Eq. B. 688. 1809. In December, 1/99, A. tool a tmther 

A., lessee for the life of X., reversion to C. in lease of the same premises ^ 

fee. B. demises the lands to C. and his heirs for commence from Michaelmas 
the life of X., 0. dies leaving A. his heir-at-law. died in December, 1800, and (.evised the prtmiseb 
The estate which A. has in possession shall not in question to A., the m^see, toi nis uit. 
merge in the estate in reversion which he derives lease and release A., in 180b, convey^ his lito 
from 0., both estates being equal in quantity, estate to h. Held, tha^ A. s mteiesr m the 
jj ’ & 1 r ipn.; e of 1799, which was to conmenoo m 1809, 

was not merged in his estate for lif®^ Poe d. 
Trust Terms.] — A. and B. are co-heiresses of Bmolings v. Walher, 5 14. k ^4. Illy, J B. &R. 

estate : A. being mai’ried, her moiety is settled 487 ; 4 L. J. (o.S.) K. B. 93 ; 29 L. h. 164. 

on husband, C.r for life, remainder to A. for life, „ . m i . fUrvn TviAvf 

lemainder to B. for life, remainder to. trustees for Of Term in a Term.]— Y here theic is moit- 
1,000 Tears, remainder to right heirs of survivor gage term ot^ 1,000 years, and ™]4:gagee takes 
of B. "and C. The trusts of term were to raise assignment of another term of oOO years oy the: 

1 000^. to be paid to such relations of A. as the same premises -.—Held, the term ot 1,00b years, 
survivor of B. and C. should appoint, and in is merged iii revemiomrry tenn ot oOU years, 
default of appointment to next heir or co-heirsof Steplten,s‘ v. Brtdgee, b Madd. 66 ; 22 A. 

B. A. and husband died in life of B., and B., by The bankrupt, being the lessee under a lease 
will devised the whole estate to trustees, for for forty-six years, sijject to a tormcr 

certain purposes, but made no appointment of twenty years, <1 - - — 

the 1,OOOZ. It was decreed that heirs-at-law of mortgage. He r 
B. were entitled to have the 1,000Z. ra.._- , 

that the term of 1,000 years, created by the deposits that le; 

settlement, was merged in the inheritance of the s '-, 3 , 

moiety to which B. became entitled. 

Cboitle, 6 Bro. R C. 41S— H. L. (E.) 

On marriage, lands are 
remainder i ~ f . 

in tail male, remainder to trustees for 500 years, 
to raise 5,000^. portions for daughter, pay ' ' 
eighteen or marriage; remainder to A. in fee. 

After the marriage A. settles other lands, and a shortly afterwiirds assii 
terra is created for raising the like sum of o,000L in his own ri; 
for daughters oil failure of issue male, payable at claimed 1 

sixteen or marriage ; A. dies, leaving a daughter merger, am: , _ . - ^ ^ ^ 

Ids heir-at-law, who attains eighteen, and dies entitled to the land if the term was in existence, 
unmarried. The trust of the term is not merged could maintain an action to establish their titie 
in the fee, but the portion shall go to the to the land for the term, and foi.' .mesne imoiits. 
daughter’s executors, and is disposable by her Chambers v. King hum, 48 L. 3., Oh. 169; 10 
will, but there shall be but one 5,000^. raised. Ch. D. 743 ; 39 L. T. 472 ; 27 'W . 11. 289. 

Thomas v. Kemem, 2 Vern. 348 ; Freem. Ch. 207 ; . 

I Eq. Gas, Ab. 269. . . ' , ■ ■ Parties,] — A. andB. were owners m tee 

A daughter's portion secured by a triist term, as tenants in common of freehold property. On 
not extinguished by a devise of. theTands-to the the death of B., a building lease of a portion ot 
daughter in tail. " Pawnee MatohfoH, 2 the freehold property was granted by A. and the 
Vern, 457. ^ ^ devisees of B. to a, person who afterwards assigned 

By a marriage settlement lauds' are limited, do all his interest under that lease to A. alone. ^ On 
the 'husband and wife,! with, remainder, tb' their the death of A., his devisees and the devisees 
sons,' and. then'h/te-Eui^'ibE'ybars^tq’; .of B.., granted a building lease of another por- 
‘ ’ secure portions for daughterSi;];Thelrqsl?ian,d ,Hon.o£, the freehold property to a person wlio 


•aised, and der of the term granted by the first lease, and 
■ ' ■ ' Vase also with the same party tor 

securing a further sum Held, that the first lease 
Morrh v. was not, under these circumstances, merged m the: 

second, and that the depositaries wnre good equitr 
settled on A. for life, able mortgagees under both deposits. iVhif bread,, 
to the first, &c., sons of the marriage Bx liavte, Pix, In. re, 2 Mont, .D. k D. 41 o. 

■ ' " A., administrator, entitled for a te.rin of years 

'able at j in land as part of the estate of hivS into.state,. 

demised the land for a shorter term, wiiicli was 

^^'iied to the administrator 

ght, and under whom the plaintiffs 
-Held, that there was in equity no 
1 that the plaintifiis who would be 


leaving ofily a claugMen, upon whom \the inhen- ^ Ms interest under the lease to A. a 


■n 
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MEEGEE— 0/ Terms. 


trustees alone. The legal estate m all the pro- , 
iiertT was outstanding in a mortgagee, who, j 
krbsequently to the above transactions, recon- 
Voved the mortgaged premises to the trustees ot 

andB Held, that there was no merger ot 
the leasehold interests in the reversion m tee of 
A and that the leases were consequently still 
existiii<^. Brandon y. Brandon, 31 L. J., Oh. 
47 : o £. T. 339 ; 9 W. B. 825. ^ 

4n owner in fee bought up an existing bui ding 
lease oi; the property, and had it assigned to a 
trustee, in trust for him, “ his executors, adminis- 
trators and assi-iis " -.-Held, that the presumption 
was that the lease had not, in equity, mm,ged in i 
the inheritance, but that it passed as part ot ins 
personal estate : — Held, also, that the burden ot | 
proof was on those who asserted the coiitmiy. 
(xuntery. Giuiicr, 23 Leav. ; o Jui. (is.S.) 
1013 : 5 W. B. -hS5. 

A mortgage w'as made for a term ot jeais, 
and subsequently the reversion was eonvepd to 
a trustee for sale to secure a further advance 
aniuhe prior advances :-Held, that the terms 
were not mersed, though portions hatl been sold 
bv the trustee with the concurrence of die niort- 
gageo. Lucliing v. Parher, L. J., Ch. i , 
L. E. 8 Ch. 30 ; 27 L. T. 635 ; 21 \V. h. Ho. 


Of Legal Term in Equitable Eeversion.] 
Where a term would merge by its miion noth 
the mhoritnnee in the same persoip it he has m 
the one the legal, in the other the equitable, 
estate, the temi will attend the inheritance. 
Therefore, where tenant for years subsequently to 
his will contracted to purchase the mhentanoe, 
and died before conveyance, the residuary le.ga- 
tees have no claim under the term the 

heir. Capd v. Glrdlor, 9 \ es. oO ) ; 7 B. B. 

A testator, being possessed ot the resichie of a 
term of ninetv-nine years, purchased the freehold 
reversion, and, by a deed rec^itmg that he was 
desirous that the term should nob meige, the 
reversion in fee was conveyed to a trustee, sub] ect 
to the term, in trust for the testator, his heirs, oi 
assigns, and to be conveyed and disposed ot ao he 
orlhev should direct -.-Held, that the erm was 
a term in gross, and passed by 
sonal estate. Bolaney v. 

235 ; L. B. 2 Ch. 138 ; 16 L» T. 209 ; la W. B. 

369. 


to attend the inheritance. In ISla, it was dis- 
covered that A. had executed a will, wUerebj re 
devised the lands in fee to his second son, who 
thereupon brought ejectment to recover 'tie 
estate from the defendant, and laid a demise ui 
the name of the trustee to whom tne term was 

assigned in 1835 :-Held, that, by the opemtK.u 

of 8 & 9 Viet. c. 112, the term had absoluteiv 
, determined ; and the plaintifi could not recover 
upon the demise laid in the name of the mis, ct. 
JJoe d. 0<Klw(da(ler v. PrtM, 10 M. it . bud , 
16 L. J., Ex. 159 ; 11 Jur. 131. 

In 1838, H. mortgaged premises foi U'UU 
years to D., and in 1839 conveyed the tee, subject 
I to the mortgage term to her daughter, the 
of the defendant ; this conveyance was "Aju" « 
to the parties to the subsequent deeds in 

H. mortgaged the premises in lee to JI., and in 
October, IS-W. conveyed the equity of redemption 
to C. In October, 1844, M. assigned the mortgage 
of the fee to E. T., and tlio representative's ot IJ. 
as.signed the term of 1,000 to a trustee, to secure 
the money to, and aftei-wards to be recou\e>ed 
as C. should direct. In Septemuer, 184 1. pat t 
. of the premises being required tor a railway 

; company, C. receival mon i 

the company, and therewith paid oft the nioii 
iir„ee“hHeid. that the term had not become 
- attendant upon the inheritance by construed lo i 
1 of law, so as to be determined by h 9 \ lU . 

1 c. 112 s. 2, and therefoi’e C. was cnntlnd to 

, recover upon the demise of the trustees Booi. 

’ Clay V. 13 Q. B. 771 ; 18 .L. J., Q. I>. 200 , 

? term outstanding in. a trustee for a mort- 

I ffao-or, and to attend, is not so merged by 8 9 

P Vdet c 112, as to prevent the mortgagor assign- 

) ing it to a trustee as a security for the .f 
a debt. SJunv v. Johnson, 1 ^ 

d L. J„ Ch. 64:6 ; 7 Jur. (N.s.) lUOa ; 4 L. I. B>1 , 

n * A term "attendant on the inheritance cannot 


A term aLLuuuibut 

be disannexed. except by one who has powei 
to create a term, or deal with the mhentmicc,. 


Extinction of Covenant.]^ — If a tenant foi a 
term of years leased for a less term, and assigned 
his reversion, and the assignee took a conveyance 
of the fee, by w’nich his former reversionaqi' 
interest was merged, the covenants 
that reversionary intete^t were theicby exlm- 
guished. WcM v. Bussell, 3 ierm Bep. 393 , 
i B. B. 725. 


b. Attendant and Satisfied Terms. 


Since 8 & 9 Viet- o. I13.]-In 1839 A died! 

seBed' in fee of lands, of which his eldest son, I 
B.."was tenant. B., supposing hini to have died 
intestate, entered on the lands claiming th^ as 
heir-at-law : and in 1830, mortgaged them in 
fee, and levied a fine to confirm tlie mortgage , 
and at the same time, an outstanding term of 
.500 years was, by his 
trustee for the mortgagee. In 
estate to the defendant, who paid ofl the mort- 
gao-e. The legal estate in the fee and the equity 
of "redemption were oouvoyed to the detendant, 
and the term was assigned to , a triffitee for him 


rn creiitC u tenu, v-h ^ , 

and therefore where such a term ; PE” 
to the 31st Docoinber, 184o, assigned at the 
instance of a tenant for life to W^ent 

of money advanced ttiioii a preteuded uioito.ioe 
of the fee, and afterwards tor the o J:‘“r 

tenant for life, and persoits to whom atote I 
to errant the fee, the term continued to attend 
the“ inheritance of the rightful «wners,_md was 
either extinguished by 8 A \ ict. c. 1 1-', s. , . 
at any rate could not be set up a.gaiust them. 
M v. Ikylor, 7 H,. h. J., Ex. 

289 ; 8 Jur. HO ; a B. I- aio. 

The mortgagees of a term, their mortgage de 
being imp‘^i0, and the mortgagor iiisoBent, tod 
a conveyance from the assignees m bankiiqdu) 
of the reversion in fee, releasing the assignee^ 
from all claims in respect ot their ^ 

widow of the mortgagor was ]ome(I as a pait^ to 
this deed, for the puriJOSe of releasing her t owet^ 
but she refused to execute it and 
have her right to dower decltired .--Held, tiu.t; 
as she had not executed the deed, the ilobt was 
not gone, and the term not satisfied 
7 P%mU, 42 L. J., Ch. 310 ; h. R. & Ch. IbO . 
27 LrT. 740 ; 21 W. E- ISO- , , •*,•«=- a 

. A term does not become satisfied within b k j 
' Viet. c. 113, unless the benofioial interest _m the 
! whole charge secured by the term and ni U .e 
r whole estate are united, and merged m out , 

I ■^Tteim'^was' created in 1813, to secure ' repay- ' 


^ ", . / ^ / A ,r ’ ; " it ' -- t, ' . I 
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MERSEY 

See SHIPPIXa. 


MESNE PROFITS. 

See EJECTMENT. 


METROPOLIS. 

[By J. EITCIllE.l 
Authorities. 

1. London CounUj Connell, formerly Metro- 

Xjolltim Board of 1042. 

2. District Boards of Wo7dts, 1044. 

3. Yestrles, 

a. Qualification of Members, 1045. 

■ ■ d. Election and Mode of ProceedingSj 
1047. . . 

' ; ■ ''f . Powers, 1049. _ v_ ; . ,,, 


or have got possession ox the deed, creating the 
terra. Mautidi^ell v. Mamidrdl^ 10 Ves. 246 ; 
7 E.E.B93. .. 

'fk : Two terms were created in the same manner, 
J ‘ one of 500 jraars, in 1712, the othernf 600 years, 
'V’ ' 4n 1768.^ In 1791 the'-lattei* was ^signed tp X,.. 
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of a loan, which was repaid in 1837. In 1840 
the land was demised hn* lives b}- the heir-at-law 
of the creator of the teim. In 1843 the term 
was re-assigned b}' the satisfied creditor to a new 
incumbrancer, by direction of the heir-at-law of 
the creator of the term : — Held, that the term was 
not satisfied under 8 & 9 Viet.- c. 112, so as to 
enure to the. benefit of the lessee for lives. Owen 
v. Owen, 3 H- t5c C. 88 ; 33 L. J., Ex. 237 ; 10 
Jur. (n.S.) 884 ; 11 L. T. 137. 

Before 8 & 9 Viet. c. 112.]— Mlierc term would 
merge by its union with the inheritance in the 
same person, if be has in the one the legal, and 
in the other the equitable estate, the term will 
attend the inheritance. Cajoel v. (tirdler, 9 YeH. 
.5<iy : 7 K. l-i. 289- S. P., Kellf/ v. Power, 2 
Ball & B. 253 : Llfin v. Tljfn, 1 Yern. 1 ; 2 Oh. 
Cas. 49, 55 ; Bouse v. Perrlr.al, 1 Verii. 104 ; 
Best V. Stamford,^ 2 Yern. 520 ; Prec. Ch. 252 ; 

1 8alk. 154 ; Freem. Cb. 288. 

Purchase of the fee-simple in the name of the 
purcliaser, and of terms in the name of a trustee, 
with an intervening reversion of eleven days, 
and a reservation of .rent, &c., to the vendors : 
the terras are terms in gross, not attendant upon 
the Inheritance. Scott v.Fenlhonllefl Bro. C. C. 
61). 

Where a term was created, but no trusts of it 
declared, but the estate devised to tenants for 
life with remainders over, the court decided that 
there was no resulting trust as to the term, but 
that it attended the inheritance. Sidney v. 
Miller, or Shelley, Gr. Coop. 206 ; 19 Yes. 352; 
14 11. R. 247. 

Wherever land, or any interest in land, which 
would descend to the heir-at-law is devised for 
purposes wh id 1 the daw will not permit to take 
effect, the heir shall have the benefit of the 
interest so devised as undisposed of. Treqonwell 
Y. Sydenham, 3 Dow, 194 ; 15 R. R. 40— H.'L. (E.) 

Heir held entitled to a term, by way of result- 
ing trust, the trusts of which were to raise 
mone 3 ^s and appW them for a purpose • void ' as 
infringing the rule against perpetuities, II). 

A., by will, gives lands to trustees for terms, 
remainder to T. Lord Foley and E. Foie}’- for 
life. The trusts of the terms were for payment 
of scheduled debts, and to make an allowance to 
T. Lord Foley and E. I’oley. The debts being 
stated to be paid, a trust results to the tenants 
for life. A demurrer by the trustees to a bill by 
creditors for an account, as having no interest, 
therefore overruled. Bavidson v. Foley, 2 Bro. 
€. a 203, 

An equity of redemption in a term might be 
attendant on the inheritance. Scott v. Anoaf, 
Longf. & T. 381 ; 4 Ir. Eq. R. 397. 

Assignment of an interesse termini, on the 
circumstances of the case, considered as an 
assignment to attend the inheritance. Saltern 
V, Mellmlsh, Ambl. 249. 

Mortgagee may protect himself against a claim 
of do\ver by taking an assignment of an old 
mortgage term, prior to the right of dower. 
Wynn V. Willkwis, 5 Yes; 130. 

A purchaser, to avail himself of an outstanding 
term against dower,, must have' procured an 
assignment, or at least .a declaration of trust 


to secure a mortgage tlebt ; and, b}' a deed of 
even date, the formei* was assigned to B., as a 
trustee for A. A. died, having appointed B., 
C. and D. his executors. In 1801, by a deed 
endorsed on the first assignment of 1791, and 
made between B., C, and D., executors of A., 
of the one part, and E. of the other part,” B., C. 
and D. assigned the premises, ‘‘and all the estate, 
right, title, and interest” to E. for the residue 
of the term of 600 years, subject to the equity of 
redemption : — Held, that the term of 171 ‘2, being 
held by B. in what must be deemed his own 
right, did not pass by force of the words “ and ail 
the estate, right, title, and interest,” and was 
not merged. Itoopcr v. Harrison, 2 K. A J. 86. 

Real estates were devised to a trustee upon 
trust, on a given event, to convey them to 
certain parties, upon one of them electing which 
he would take. A party, in whom, as satisfied 
mortgagee at the date of the will and death of 
the testator, a satisfied mortgage term in one of 
the estates was, was held bound to execute a 
deed of surrender of the term to the trustee, and 
the cestuis que trustent were held not to be 
necessary parties thereto. Poole v. Pass, 1 Beav. 
600 ; 8 L. J., Ch. 325. 

Trustee.] — A mere trustee of an out- 
standing term cannot avail himself of it for the 
purpose of establishing a priority. Sliaio v. 
Neale, 6 H. L. Cas. 581 ; 27 L. J., Ch, 444 ; 4 Jur, 
(K.S.) 695 ; 6 W. R. 635. 

An attendant term having been vested in the 
wife of the owner of the inheritance, as the 
administratrix of the trustee, and her husband 
becoming bankrupt, his assignees agree to sell 
the estate, and file a bill for specific performance 
of the agreement, pending which suit the husband 
(lies : — Held, that the widow was not entitled to 
dower ; that she was to assign the terms of the 
purchaser ; and that he was bound to accept the 
title. Mole v. Smitli, Jac. 498. 

A. E. R. 
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B, JUBISDICTION. 

I, .Streets , • 

' ^ ■ /i,. What are, 1051. 

7>. Property in, 1056. 

£?. Formation and Alteration of, 1058. 
(1, Obstructions, 1063. 

c. Gtlier Oifences, 1065. 

/. Bight of Public Meeting in, 1066. 

^ g. Subways, 1067. 

, 2. Buildings, 

«. What are, 1067. 

Z». Begular and General Line, 1069. 
e. Gonstruction, 1077. 

d. Party Walls. 

i. CTenerally, 1079. 

ii. Liability for Expenses, 1080. 

iii. Bight to puli down and rebuild, 

1083. 

iv. Liability for Damages, 1084, 

V. Proceedings, 1086. 

Surveyor’s Fees, 1087. 

/. Consent of Council, 1089. 

//. Dangerous Structures, 1090. 
h. Proceedings, 1091. 

5. Sewers. 

a. What are, 1095. 
h. General Powers, 1097. 

e. Liability for Nuisance, 1101. 

4. Urhials, 1104. 

B. Wate?'-olosets, 1106, 

6. Bejuoral of Bust, 1107. 

7. Ilos'intdls, 1108. 

8. Comnmus arid Ileareati07i Grounds, 

9. Balries, 1109. 

10. Slaughter Houses, 1109. 

11. Unsound Food, 1110. 

12. Fire, 1110. 

13. Sniohe, 1111. 

14. Musle Halls, 1111. 

15. Sky Signs, 1112. 

16. Vehides, 1112. 

17. Water Supply, 1113. 

18. Nuisances, 1113. 

'C. Bates. 

1. Jurisdiction, 1116. 

2. Validity, 1119. 

3. Apportionment, 1120. 

4. Assessment, 1122. 

5. Valuation Lists, 1125. 

6. Proceedings, 1127. 

D. Expbktses. ' ■ ' 

1. Generally, 1130. 

2. Persons Liable. 

a. Position of Premises, 1132. 
h. Ownership of Premises, 1134. 

Landlord or Tenant, 1141. 
d. Tenant for Life or Remainderman, 
1143. 

3. Appoitlonment, 1143. 

4. Charge, on Properties, 1148. 

5. Proceedings, 1149. 

JE., lilABILITY. , ' , , 

1, Of Connell, . 

a. To Actions. ■ ' 

-'"'r L For Damages; 1150.- ^ 


ii. On Contracts, 1151. 
in. For Injunction, 1155. 
iv. Procedure, 1157. 

5. For Compensation, 1158. 

2. Of Surteyors, Contractors, cfc., 1164. 

A. AUTHORITIES. 

1. Londok County Coukcil, foemeely 
Meteopolitan Boa ED op Works. 

Appeal to, from District Board.] — The services 
of a clerk of the works to paving commissioners 
were discontinued, and he ceased to act as their 
clerk. The powers of tlm commissioners having 
been determined in 1856 by IS ^ 19 Viet. c. 120, 
he applied for compensation for the loss of his 
office to the district board of works, who 
rejected his application, on the ground that he 
was not an officer of the commissioners at the 
time of the act coming into force. He appealed 
to the metropolitan board of works, who made 
an order awarding compensation for the loss of 
the emoluments, as such officer, arising from 
the passing of the act : — Held, that the question 
whether he was an officer or not was necessarily 
within the jurisdiction of the metropolitan 
board of works as a court of appeal. Beg, v. 
AletropoUtan Board of Worlis, 8 El. &; Bl. '520 : 
27 L. J., Q. B. 5 ; 4 Jur. (N.s.) 25 ; 6 W. R, 57. ' 

Music and Dancing Licence — ^Appearance by 
Member in Opposition to Application — Inva- 
lidity of Proceedings.]— The county council in 
determining applications for music and dancing 
licences are acting judicially, and are bound by 
the same principles as are binding on justices in 
determining questions which come before them 
for judicial decision. — The London county 
council delegated to a committee of their body 
the hearing of applications for music and dancing 
licences. The committee by a majority recom- 
mended that a licence which had been applied 
for should not be granted. The applicant there- 
upon applied to the county council for a licence. 
At the hearing before the count}" council certain 
members of that body, who were also members 
of the committee and had voted in the majority' 
against granting a licence at the liearing before 
the committee, instructed counsel to represent 
them before the county council and oppose the 
application for a licence. The councillors so 
instructing counsel were present at the hearing, 
but did not vote. The council by a majority 
refused the application for a licence. Held : — 
that the presence at the hearing of those members 
of the county council who had instructed counsel 
to oppose the application vitiated the proceed- 
ings, and a rule for a mandamus to liear .arni 
detei’mine the application .according to law was 
accordingly made absolute. Beg, v. London 
County Akliorsdyk, B^c jmrte, 61 L. J., 

M. 0. 75 ; [1892] 1 Q. B.' 190 ; 66 L. T. 168 ; 40 
W. R. 285 ; 56 J. P. 8. 

Association of Member with Objectors — 

Bias — Disqualification.] — A member of the 
London county council sat and voted at the hear- 
ing of an application for a music and dancing t 
licence, which was refused. Several weeks pre- 
viously he had attended a meeting of persons who 
afterwards served notices upon the council of their 
ix^teiition to oppo.^e the application. At this 
meeting the witnesses it was proposed to call at 
the hearing were present and their evidence Vvas 
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di?cus?Gd. Pie took no 
but on being requested 
procedure before the li 
also said tliat, assuming 
the matter shoald be plao^- ^ 
but he declined to give any opinion as to what 
importance the committee or council would attach 
to them. He took no further part in the meet- 
ing and the terms of the notices^ of opposition 
were not settled there, and he did not at anj 
time take i^art in assisting to settle them or in 
advising thereon : — Held, that the facts did not 
furnish'sufficieiit grounds for inferring such bias 
in favour of the promoters as to disquality the 
member from voting on the application and 
thereby to invalidate the council’s decision. 
Wright, J. : That the strict rule as to interest, 
other than pecuniary, is not applicable yyithout 
qualification to bodies really exercising 
trative functions, even 1 
somethine: of a judicial character 
LoncUn County CoinieilC Micardes, 

15 K. 06 ; 71 L. T. <588. 


> explained the Q. B. 454 ; > ; 69 L. i. obu 

committee, and 1 1 ; 58 J. P. 21 0. A. 

ProMMtlon to / County Council.] 
prohibition lies to a county council 
them from making such an order, qu! 

Consent how, given.]— Where a iie 
allowed by the metropolitan board 
be made of twenty feet in width, it w 
the consent did not require to be uii 
of the board. Paddington T Ot^tny v. 
44J. P.815. 

Costs of Eeturning Officer — Boroug 
Per I ferred from Kent to London.] Ihe 
county council is the proper authority 
under 6 Yict. c. 18, s. 55, for the cos 
-•'--“ig adminis- returning officer who prepares the re 
though these involve parliamentary voters for the borough of 
Pog. V. ("transferred by s. 40 of the Local Go; 
j^arfe^ j^ct, 1888, to London), notwithstanding 
the latter act, which retains it in the < 

Kent for county parliamentary purposes. 

Meeting for granting— Slander— Absolute pation voters,” in siib-s. 2 of s. 92, meai 

Privilege— Notice of Action.]— At a meeting of occupation voters, aiffi not those tor 
the London county council held for the purpose mentaiy borough. Weller v. CoUnis, 
of hearing applications for music and dancing Ml. 

licences, upon the plaintiffs applying for a renewal 2 disteict BoAEI 

of such a licence for a plf^e of entertamment , 

belonging to r y, tt- x. ^ ion 

of the council, stated that he had been to the Vict. c. 120, 
place in question, and had witnessed a most pane...... 

indecent performance there, and gave that as purposes 
his reason for voting against the renewal. Ir. ‘ 

an action of slander brought by the plaintiffs in 
respect of such statement, the jury found a verdict 
for the plaintiffs Held, that the defendant 
was not entitled to absolute Immunity from 
liability for the words spoken, the duties of the 
county council in dealing with music and dancing 
licences being administrative and not judicial 

Held, also, that the defendant was not entitled respectively; subject to aii 
to notice of action under 11 A 12 Vict. c 44, ss. tioii of the boanl, m case^ 

■8 and 0, wonls spoken not being “ anything done ” An order of a district boa 
within the meaning of those sections. Poyal guishing between the sunu 
Aguarhnn v. PaAnmn, 61 L. .J., Q. B. 409 ; and for other expense^ 

118921 1 Q B. 431 : 66 L. T. 513 ; 40 W. R. and is hnal, it made by th 
m ; k J. i\ 404— C. A. tial exercise of the discretic 

the decision of the board, 1 
Order for Transfer of Part of Parish— Power amount proper to be re 
to Amend “Local and Personal Act.”]— The being, even if erroneous, 
statute 9 Anne, c. 22, created a tax upon coals toljoh, Aldgafe, -v W/iitect 
coming into the port of London, and provided 3 EL & EL 89 29 L. 

•for tlie appointment of commissioners for the 1073 ; 2 L. 1. o04 ; b W. . 
purpose of building fifty new churches in and tv- w + 

about London and finishing Westminster Abbey i o 

and Greenwich Hospital. By 10 Anne, c. 11, the passing of the 18 
the commissioners wore empowered to purchase an ancient parish caliec 
land for cemeteries to be used in connection with Old Tower W ithoufc, adp 
the now parish churches; and by s. 4 it was London, and between ti 
provided that, wherever they should purchase for parishes in the city of Lon 


tiiem , t he" defendant, a member 


and had witnessed a most I parishes of which they are composed, for aU. 

ami naa nituc, _ , K .y of management, taxation, and expendi- 

In I ture ; not for purposes of management only. 
The rates leviable in the component parishes, 
under the order of a district board, ^ are raised 
for the benefit of the whole district, though: 
apportioned between the parishes. Brima faeiey. 
the rates ought be apportioned between the 
parishes according to theiiv respective ratable 
value, and not according to the outlay in them 
■ ' ^ • . . .. ^’-.vances, at the discre- 

:alliug within s. lip, 
[ on a parish, distin- 
:equired for sewerage 
good under s. 158, 
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within the description ‘‘Tower. <listrict of,” as 
well the area of Great Tower Hill as the parish 
of the precinct of the Old Tower Witliout ; and 
that since the 18 & 19 Viet. c. 120, the power of 
trustees under tlie local act had ceased. v. 

Great Tower Hill (jrriisteefi). Id L. T. 792. 


house, lands, tenements, or hereditaments in such 
parish, and be rated or assessed as aforesaid upon 
such rental as aforesaid within such parish” 
Held, that a person is hot qualified it iider this 
section unless he occupies the premises in respect 
of which he is rated. Mogg v. GlarJiQo Q. B. I); 
n 4 . a fxaa i? t , 82) folIowcd. Itog .Y. Soutf Or, 60 L. 3 HI. B. 71 I 

Compensation to Officer” for Loss of Office.] ^ [isjtij i q, b. 57 ; C-t L. T. iO ; 3 y W. E.GS : 55 
•by s. 11 ot the MeLFoimlis .iManagemciit (Plum- i ;;^29 G. A. 


stead and Hackney) Act, 1893, every officer in 
the service of the district boards therein men- 
tioned Avho comes within the scope of the Super- 
annuation (Metiopolis) Act, ISGG, and who has , 
suffered pecuniary loss by abolition of office or 
by diminution or loss of salary, fees, or emolu- | 
ments in consequence of the act of 1893, shall be i 
entitled to pecuniary compensation Held, that ! 
the section must he construed to mean, that com- i 
liensation shall be paid to any of the servants ! 
of the district boards who have suffered loss in 
consequence of the act. Zegg v. Stoke Hewing - 
ton T'h-S’fry, 59 J. P. 696. 

, 3. Vestries. 

a. €lualijS.cation of Members. 

See Local Government Act, 1894 (56 & 57 
Viet. c. 73). 

Eating — Occupation.] — By s. 6 of the Metro- 
polis Local Management Act, 1855 (as amended 
bys. 8 of the Metropolis Local Management Act, 
1856), no person shall be capable of acting or 
being elected as a vestryman for ai:i.y parish unless 
he occupies premises in the parish of a ratable 
value of not less than lOL The defendant was the 
tenant of premises which appeared in the rate- 
book as of the ratable value of 125^, ITe sub-let 
a portion of such premises and occupied the 
remainder. The portion which he retained in 
his own occupation was found by the jury to be 
of a ratable value of not less than l:0Z., but was 
not separately assessed in the rate-book. The 
defendant occupied no other premises in the 
. parish. In an action to recover penalties from 
the defendant for acting as a vestryman without 
being duly qualified : — Held, that the defendant 
was qualffied by rating and occu {nation to act as 
a vestryman. Gordon v. WilTumson, 61 L. J.. 
Q. B. 8k) : [1892] 2 Q. B. 459 ; 67 L. T. 214 : 40 
W. B. 692 ; 57 J. P. 166— C. A. 

By IS k 19 Viet. c. 120 (Metropolis Local 
Management Act, 1855), s. 6, “ the- vestry elected 
under this act in any parish shall consist of 
pe.rsons rated or assessed to the I'elief of the poor 
upon a rental of not less than 40Z. ).)er annum ; 
and no person shall be capable of acting or being 
elected as one of such vestry for any parish, 
unless he be the occupier of a house, lands, tene- 
ments, or hereditaments in such parish, and be 
rated or assessed as aforesaid upon such rental as 
aforesaid within such parish ” : — Held, that to be 
qualified as a vestryman under the act, a person 
must be the occupier of real property in the 
parish, and be himself rated or assessed in respect 
of such occupation to the required amount. Mogg 
v. Clark, 55 L. J., Q, B. 69 : 16 Q. B. B. 79 ; 53 
' 'L, T. 890 ; 34 W. E. 66 ; 50 J. P. 342—0. A. 

By the Metropolis Management Act, 1855, s. 6, 

' ‘‘ the vestry elected under this act in any parish 
' shall consist of persons rated or assessed to the. 
relief of the poor upon a rental of not less than, 
40h per annum ; and no person shall be capable, 
of acting or behig elected as one of such vestry 
' for any parish, ' unless he be the occupier 


— Joint Occupation.] — A .son was joint 
occupier with his father and brotliei’ of heredita- 
ments in a metropolitan parish of sufficient value 
to entitle him to be elected vestryman : a rare 
was made in April, 1876, upon the farlier onl}' ; 
in May the son was elected vestryman : an objec- 
tion was raised to his return, but tlie inspectoj’s 
of votes declared him to be duly qualified and 
elected ; in June the son sat and voted as vestry- 
man ; in July he required the demand-note of the 
rate made in April to be altered so as to extend 
to himself as well as to his father, and in October 
he jointly with his father p>aid the rate ; — .Held, 
that the son in May was neither rated nor assessed 
within the meaning of the Metropolis Manage- 
ment Act, 1855 (18 ck 19 ATct. c. 12U), s. 6, and 
was not qualified for election as vestryman : that 
the decision of the inspectors of votes as to his 
election was not conclusive ; that bj- sitting and 
voting as vestryman in June he had incurred the 
penalty imposed by s. 54 for acting without 
qualification ; and that, his liability to the penalty 
was not taken away, upon the subsequent p)a.y- 
ment of the rate, by the Metropolis Management 
AmendmentAct, 1856,s.4. Goodhew v. 

47 L. J., C. P. 313 ; 3 C. P. D. 382 ; 37 L. T. 454 ; 

26 W. E. 107— C. A. 

— — Occupation not Personal.] — Where a 
person is rated as the occupier of premises of the 
requisite value for qualifying for the office of 
vestryman, he is not dis(.iualified from election to 
and acting in such office mei’cly because his 
personal occupation is reduced below the quali- 
fying value by reason of his having sub-let por- 
tions of the premises. Hilton Y,Hagnes, 15 H. 
41. ■ ■ 

loss of Qualification during Office.] — By s. 6 
of the Metropolis Local Management Act, 18.55, 
rating and occuj^ying are necessary qualifications 
for election to the office of vestryman. By >s. 54, 
a person who acts as a, member of a,n,y board or 
vestry without being qualified by rating and 
occupation is liable to a penalty : — Held, that a 
vestryman who was properly qualified at the time 
of his electioin did not cease to be a member of 
the vestry before the expiration of his term ot 
office because he had ceased to occupy a house in 
the parish. Ileg.x. Wiliiains, Mngei% Hr jMrfOy 
64 L. J., M. C. 34 ; 43 W. E. 140. 

Quo Warranto.] — The writ of quo 

warranto will not lie against a Amstryinan, who 
has ceased to be qualified, unless he has acted as 
vestryman since disqualification. Hk 

Member interested in Contract ’'-^Penalty 
— Evidence,] — The brother of the defendant 
entered into a contract with a vestry constituted 
under the Metropolis Management Act, 1855, and 
in order to enable him to carry it out, borrowed 
money frpm the defendant, who by. .way of 
security took an assignment of the ' contract..^ 


ms 


hAC 
it rv 
4 ., »■ 


for for 
iias'd lli«' 

(ei, novi-r 
i cliiit ir. 

Jn re, 22 
} fnilffic' 

sur slinil 

‘nred. in 
ci I her of 

'yj.o - iTic 

;{■( agreo 
, reccA’cr 
K>urit of 
Hinton 
vlh.iei; 

of sale, 
0 d'efen- 
'3sei| ueiit 
'T id the 
■lor rent 
for tbc! 
intifliita. 
'I’hat ’ the 
c f o V, 
^,,1 .L. T. 

AIL 


0 






lllllilili 

lililiSlSiiilS 

iiiiSSiliiiiiil 

t' ^ ‘ ‘ « ' i 


ISii 




Validity-Quo Warranto.] — The proce- 
dure by quo warranto is <applicable to question 
the validity of the election of a vestryman 
elected under the provisions of the Metropolis 
Management Act, 1855. lle(}. v, SimUer, 50 
L. J., Q. B. 71 : [1891] 1 Q. B. 67 ; 63 L. T. 279 : 
39 W. E. 8 ; 55 J. P. 229. 

Vestry Meeting— Shew of Hands.]— By 18 & 
19 Viet. c. 120, s. 28, the duties of vestries are 
to be performeci by the majority present. By a 
bv-law made pursuant to s. 202, it was pro- 
vided that all questions shall be determined by 
a shew of hands, or by a division, if demanded, 
with the names recorded Held, that the 
division or poll might take place after a shew of 
hands. Tear v. Freelwdy^ t C. B. (N.S.) 228. 

Mode of taking Vote.]— A burial board 

appointed under the 15 <S: 16 Yict. c. 85, lai<l 
before the vestry of the parish a proposal that 
the board should be authorised to borrow any 
sums of money not exceeding 20,000L for their 
purposes. This proposal was not put to the 
vote by a shew of hands, but was met by an 
amendment, that the matter should be referre<i 
back to the board to be reconsidered ; and a 
shew of hands being taken upon this amend- 
ment, it w'as carried by a maj<n‘ity. A division 
was then demanded, whereupon the chairman 
saki that there should he a poll upon the original 
proposal and the amendment together, and 
that the votes must he affirmatively for one or the 
•other, and not negatively as to either, and that 
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of the vestry. An action for penalties hping j 
been brought against the defendant for acting as j 
member of the vestry, an attendance-book of the ] 
members signed by the defendant and the minute- 
book of the vestry containing his name as a 
member in attendance were put in as evidence at 
the trial Held, that s. oi of the Metropolis 
Management Act, 1855, applied to contracts 
made as wmll before as after the election ot a 
member, and that the defendant was “ interested ’ 
in the contract in (juestion within the meaning 
of that section ; that there was evidence under 
s. 60 that the defendant had acted as member of 
the vestrv ; and that he was liable to penalties 
for having acted after he had “ ceased ” to be a 
member. IlrnnhujK v. B iWanhwn, 52 L. J., Q. B. 
416 : 11 Q. B. 13. 533 : 49 L. T. 361 ; 32 W. E. 
267 ; 48 J, P. 135— C. A, 

Bankruptcy.] — A churchwarden of a parish 
named in schedule B. of the Metropolis Local 
Management Act, 1855, is a member of the vestry 
of that parish within the meaning of s. 54, and is 
liable to a penalty if, after becoming bankrupt, 
he acts as a member of such vestry. Leftty 
Monn'niqton^ 48 L. J., Ex. 543 ; 4 Ex. .D. 307 ; 40 
L. T. 850 ; 27 W. E. 787. 

b. Election and Mode of Proceedings. 

Local Government Act, 1894 (56 & 57 
Viet. c. 73). 

ParisMoner, who is.]— Under a charity scheme 
sanctioned by the court, by which a parish was 
empowered to elect children for Christ's Hospital, 
it was provided that no child should be eligible 
unless born in the parish, or unless his parents 
or one of them should be or should have been 
parishioners or a parishioner of the parish: 
Held , that the word parishioner ” must be taken 
in its ordinary sense of a person occupying 
premises which are liable to b^e rated in the 
parish. TJtheri Nqtony. Wilson, 45 L. J., ph. 153 ; 
i Oh. D. 160 ; 33 L. T. 652 ; 24 W. E. 303. 

Therefore, wdien a man took a house tempo- 
rarily, before the election, for the purpose of 
obtaining a qualification for his son, for which 
he })aid rent and rates, and his son was elected 
by the parishioners Held, that the qualification 
%vas good, and the election valid. ^ Ih. 

See also Ecclesiastical Law (VESTRY). 

Election— Qualification of Elector— Nonpay- 
ment of Illegal Bate,] — By 18 & 19 Viet. c. 120, 
S. 16, no person shall be entitled to vote in any 
election of vestrymen unless he has paid all 
])arochial rates due from him at the time of so 
voting. A declaration alleged that the defendant, 
knowing that plaintifi was a parishioner entitled 
to vote, fraudulently^and maliciously prevented 
him from exercising his franchise. Plea shewed 
a rate good on the face of it, and alleged that 
when the plaintiff offered to vote the same was 
due from him, by reason whereof he was not 
entitled to vote. " Eeplieatioii, that the rate was 
for defraying expenses for which ; a rate could not 
legally be made, so that the rate was illegal and 
■V >■ ■ ■ void. " Eejoinder, that the rate was valid on the 
face thereof, and had not been adjudged illegal, 

: > . nor had the validity pf it been ^uest'ibued in any 

, epclejiiastf cal court Held^ thafi a parishioner at, 
' -the election of vestrymen, when liis vote was 

• challenged" ' for “ nonpayment ;■ of ■ k, - churph' A:ate,' 

. ' ' +Ln.ti tkA mtft Tint due from ’him. 
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being illegal and void ; and therefore the replica- 
tion was ^^ood. and the rejoinder bad. Tozer v. 

mid, 7 El. BL 377 ; 26 L. J., Q. B. 151 ; 3 
Jiir. (N.S.) 774 5 W. E. 287-Bx. Ch. 

Inspectors of Votes.]— Inspectors of 

votes for the election of vestrymen have autho- 
rity to inquire into the qualification of candidates, 
and are not to return as elected any person who, 
although he may have a majority of votes, was 
not qualified at the time of the election. Moss, 
Mr qiarte, 7 El. ck BL 954 ; 26 L. J., Q. B. 312-; 
3 Jur. (N.S.) 1302. 

Kefusal of Vote.]— An action does not 

lie ao-ainst a churchwarden presiding under 
18 &"l9 Viet. c. 120, at the election of vestry- 
men and auditors, for refusing the vote of a 
party entitled to vote for vestrymen ^ and 
auditors, or for refusing to allow as a candidate 
a party entitled to be candidate, iinless malice is 
alleged and proved. Tozer v. Child, 7 EL A BL 
377 : 26 L. J., Q. B. 151 ; 3 Jur. (xV.S.) 774 : 5 
W. E. 287— Ex. Ch. 

, Obstruction of Voting.] — By 18 & 19 

1 Viet. c. 120, s. 21, “ if any person knowingly 
* personate and falsely assume to vote in the 
name of any parishioner entitled to vote in any 
election under this act, or forge or in any way 
falsify any name or writing in any paper pur- 
porting to contain the vote or votes of any 
parishioner voting in any such election, or by 
any contrivance attempt to obstruct or prevent 
the purposes of such election, the person 
so offending shall, upon conviction, be liable,” 
Ac.;— Held, that an intentional obstructing of 
the voting by actual violence is an offence 
within the act. Jdiiehoi aster v. Tieijiidlds, 13 
C. B. (N.S.) 63. 
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nn further amendment could afterwards be f 
4. niaioritv of altinnatiYC votes were a 
liven te 4c original resolution :-HcW, that ] 
the in-oceediiig was too informal to authorise the 
burial board to borrow the money ; tor that no 
shew of hands having been taken upon the ( 
Mi-inal resolution, it could not properly be put 
the poll, having regard to the l>™visions of i 
i-ho si)e(*ial act rcuulatiii.e: the proceedings of this . 
tnl-HeX vestrv! Held, also, that the manner ( 
of puttine the resolution and amendment to the i 
poll and' requiring only affirmative votes mi ^ 
^Ich was informal, because tlie majonty of ; 
voles being given for the original proposition . 
did not prove Riat it was preferred to any otliei, 
but moihy to that particular proposition which 
hll been put as an amcmlmenh ami which was 
not a direct negative ot it Mts.^L Mat d 
Idlnqton, B%v\al Board, 1 Kay, 44J. _ 

A “division” of a vestry, “to be taken m the 
manner prescribed by the 58 Geo. 3, c. h.), may 
niken by a poU of all tbe i Buch 

Doll being an adjournment of the ve-Aij. At 
such poll, "the original proposition and an amend- 
nient inconsistciL with it, being the only one 
proposed, may be put to the vote, and aihimative 
and negative* votes may be taken upon each, am 
in that way the sense ot the voters may be 

"m-ttions upon the best mode of taking 
the opinion of a meeting upon a resolution and 

"“r way of taking the vote at a vestry 
is bv a poll, the meeting being adjourned ioi 
th4\iuvpose, if necessary or coiiv;eineiit. 
mrial Board; In re, 3 Jur. CN.s.) Jo6. 


ferred to the new vestry appointe<l under that 
act. Aft.- Gen. v. Draperit Co., 4 Drew. 2‘dh ; 27 
L, J., Ch. 542 ; 6 W. R. 357. 


c. Powers. 

Election of Minister.]— 'Whore the right of 
electing the minister of a parish had been by 
deed TOtecl in trustees for the panshionei-s 
Held, that it was not transferred to the 
OT otherwise affected by 18 & 1« ^ ict. o. 120, oi 
bV if it 20 Viet. c. 112. Carter ^'-OrapUy, 8 
De G M. ic G. 680 ; 26 L. J., Ch. 216 ; 3 Jui. 
(N.S.)’r71 ; .o W. 1^. 218. 


Election of Trustees to a Cliarity.] — Wuers a 
decree of the court of chancery and a scheme 
framed thereunder gave the parishioners unci 
inhabitants of a metropolitan parish in vesrry 
assembled the power to elect new trustees ot a 
charity ; — Held, to be exercisable by a vestry 
appointed under 18 & 11> Viet. c. 120, and 
19 & 20 Viet. c. 112. ILiifle, In m 31 L. 4., 
Ch. ()12 ; 8 Jur. (N.S.J 810 ; *7 L.T. IS : 10 \V. K. 
577, . 

I Superannuation Allowance to Officer — ^Biscre- 
I tion of Vestry.] — A metropolitan vestry has a 
1 discretion under 29 Viet. c. 31, s, 1, to grant or 
to refuse a superannuation allowance to a retiring- 
officer ; but, if an allowance be granted, the 
vestry has no discretion as to the amount, which 
must* be in accordance with the scale ]>rescribed 
in s. 4. Beg. v. St. Georgdu, South mark, 50 .L, J., 
Q. B. 652 ; *19 Q, B. D. 533 ; 35 W. R. 841 ; 52 
J. P. 6. . . 

A metropolitan vestry has a discretion in.iucr 
29 & 30 Viet. c. 31, s. 1, not merely as to grant- 
iiig or refusing a superannuation allowance to a 
retiring officer, but also, if an allowance be 
; granted, as to the amount, subject to the scale 
^ of maximum allow'ances prescribed in s. 4. 

V. St. George's, Southwark (19 Q. B. D. 5:iB), 
r overruled. *A vestry in declining to grant a 
; superannuation allowance to a retiring officer 
I were iiiftuenced by the idea tha,t they had r:u;> 
discretion as to the amount Held, that the 
vestry had not properly exercised their discre- 
tion, *and that a mandamus should go to them to. 
consider and determine the application. Beg. 
f V. St. Paneras Vestr^f, 59 L. J., Q. B. 244 : 24 
Q. B. D. 371 ; 62 L.T. 440 ; 38 W. E. 311 ; o4 
- J. P.389— C. A. 


bv local acts by which it was provided that the 
vltn-meii shonld appoint governors and 
directors of the poor, wffio 

noor-rates for the parish PTe hi, that since tnc 

SiVg of these lets, the old vc^tiy had no 
rommi the power of appointing tlic governor^ 
and directors, but that the power ot Joi^b > 
was vested in the new vestry by virtue of 18 ^ U 
Viet. 0 . 120, s. 11, or 19 & ^0 \ ict o 112, s 3. 
Beg. V. RmlU 1 B. & S. o4 ; 30 L. J., M. C.13a , 
7 Jur. (ir.S.) 1072 ; 9 K. 666. 

Election of .^l^speopie.]— Under a deed te 
the foundation of a charity, pe f-hurcln 

almspeople was vested “ in the 
wardU overseers of the poor ^^d such ot t^ 


privilege relating to the management and leli^ 

• of tlie poor, or tiie administration ot any mon^y 

th7kght o7electmg almspeope was not trai^- 


Eefusal of— Majority of Vestry pledged. 

to vote against Pensions.]— The majority of the 
members of a metropolitan vcstiy had beeri 
elected on a programme, part of which included, 
the voting against granting pensions to saianea 
officials of the vestry. On an application by 
a salaried official for a pension the vestry 
1 appointed a committee to consider ^ and report 
on the claim, which report set out various groiiu(.ls 
why a pension should not be granted. The vestry 
adopted this report and refused the application, 
whereupon the applicant obtained a rule caiimg 
upon the vestry to hear and determine the 
matter on the ground that, in view of the \)ledges 
of the majority of the vestry, the discrctmti ot 
that hotly had not been lawfully exercised 
Held, that the rule should be discharged, as the 
question had been properly consideretL Ju>g. v. 
Bromley St. Leonard Vestry, 60 J. Ik 725. 

Special Payment to Vestry Clerk.]— .A special 
• payment made by the vestry of a metropolitan. 

^ parish to the vestry clerk, and orderecl to be 
‘ charged upon the poor-rate, for preparing the- 
valuation list required by the V aluation (Metro-r 
1 polls). Act, 1869 (32 33 Viofc. c. 67), \yas dis- 

t’ allowed by the poor-law auditor, on the grotimi 
£ that the preparatioii of the list was among the 
V statutory duties qf the vestry cier.k, for which 
e .he ^yas remunerated by. salary, and because the 
,t " charge excessive, there being nothing to- 
'r #ew the ’payment to any person of any part ot. 


r |;.ubl.ito 

trii-ifts : — 
‘flic p;rr- 
e'' vc?m.lor 
y inert f. at 
le vt;iid«>r 
.ln:^ .shall 
' damages 
. ‘#C!r; shall 
i:*hb'1heTi 
''.rffiei'l, in ■ 
. clrhyxof. 
>ly with 
:y to tln'i 
- 'dte drop* ■ 
Jtereot.” , 
^ i8i*r'gave 
' ler failed 
sold 
nrebast'.‘i’ 
le vehdtjr 
m agree- 
' ■.'rocove!' 
Iiotwii of 
'irrotm 
kRJ.6l.; 

'xd sale, 
te ■defeii- 

-(.of the 
Jbr ,reut, 
f -for the 
, '.iittill not 
rhiit the 
'c 1 It Ik 
, I U T. 



the public, and'il was street,’’ b^ 
way within the meaning. ;pf ' " 

s. 88. Verm^'i SL James' '-Tastn 

fell. 180,; 42 L. T. 82,. .Affirmed,^?;' 
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that sum : — Held, that the disallowance must he 
quashed, for there was nothing in the Vestry 
Glerlvs Act (IB k 14 Viet. c. 57) to shew that the 
preparation' of the Yalnatioii list was among the 
general duties of the vestry clerk, and that, with 
regard to the alleged excess in the charge, the 
claim of the vestry clerk was not limited to his 
expenses, and it did not ap]iear that the amount 
paid was not a reasonaye allowance for his 
work and outlay. v. Owmherlega, 46 L. J., 

M. G. 214 ; 2 Q. B. 1). B6G ; B6 L. T. 700 ; 25 
Vh 11. G05. 

B. JUBI8DICTION. 

1. Btheets. 
a. What are. 

Street” ]~-Though the word “ street ” may 
Include the houses abutting or fronting upon 
a public thoroughfare, as well as the actual 
roadway or footways, yet the strict and prima 
facie meaning of the word “ street ” is confined 
to the roadway and footwa.ys. See on the con- 
■st ruction of the Holborn Valley Improvement 
Act, 1864. Lomloii Corjjomtnm v. Galloway, 2 
Be a. J. & S. 213. S. a in H. L. 35 L. J., 
€h. 477 ; L. K. 1 H. L. 34 ; 12 Jar. (N-.S.) 747 ; 
14L, T.'865. 

In Proviso to s. 6 of Act of 1878.] — In 

the provivso to s. 6 of* the act of 1878 “street” 
has the meaning given to it in the interpretation 
nlause (s. 250) of 'the act of 1855, and to come 
within the exem])tion of the proviso it must 
have been actually formed or laid out for the 
purpose of building at the time when the act of 
1878 was passed." London County Council v. 
JliUdidl, 63 L. J., M. C. 104 ; 10 E. 308. 

Unfinished Eoad— Liability to Light.]— 

An unfinished road (in a })arish mentioned in 
schedule (A) of 18 & 19 Viet. c. 120), containing 
inhabited houses along part of it, communicated 
at one end only with another road containing 
houses placed singly at long intervals. The soil 
of such unfiuishecl road was private property, 
and the road itself had not been dedicated to 
the public. The vestry of the parish refused to 
light ,tlie road under s. 130 Held, that the 
vestry was not bouiLd to treat the road as a street 
under ss. 130, 250. Ilcff. v. 8t. Mary, Minytoii, 
Vestry, El .Bl El. 743. 

Mews — Dedication to the Public.]— A 

vestry proposed to erect a public urinal in a 
mew'S, not a thoroughfare, the freehold of which 
was in the plaintiffs as trustees. The mews had 
for seventy years or more been open to the public, 
at all times ; no barrier had ever been put across 
the entrance. The mews had been lighted, 
cleansed, and paved by the vestry ; nothing ha<l 
■ever been paid by the trustee.s for lighting, 
cleansing, or paving. The land . adjoining the 
mews, the occupants of which had the use of the 
mews, was in lease during the whole period. The 
lessees had applied to the vestry for leave to 
make erections upon and interfere with the soil 
‘Of the mews, but such applications were made 
without The knowdedge of the tvustees Held, 
that the soil of the mews had. been dedicated to 
the 


— — Open Space ■ in'- Front of House.]— A. , 
occupied a ]:)ublic-lioiise in a contiguous line of 
houses, in a district within. 18 19 Viet, c, 120, 

Immediately in front of these houses was a public 
footway, then an intermediate sj jace, then a public 
carriage way, tlieji an intermediate space, then a 
public footway immediately in front of another 
line of houses, facing the first-mentioned line. 
The intermediate spaces had alsA'ays been made 
use of by the ownei’s of the houses opposite, in 
such manner as suited their resjjective occupa- 
tions ; in some instances they had erected per- 
manent structures, ami A., whose house was a 
public-house, had, before the act came' into 
operation. j)laced in the intermediate space 
opposite to Ills house a permaneiit horse-trough, 
and the carts of his ciistomc.rs stood on that, 
space wliile the drivers and -liursos we.re resting ; 
he had also put there movable seats, and in 
summer a movable shed, and had fixed sockets 
into the ground. The footway was always left 
clear, A. paid the o\\mer of the soil for per- 
mission to use the intermediate space. The public 
l,)assed over the intermediate space as of right, 
subject to the user of it by the owi.iers of the 
houses. Persons wishing to get from the foot- 
way to the carriage road did so without objec- 
tion. The vestry elected under the act having 
removed A.’s shed and seats, as obstructions 
within s. 120 : — Held, that the act did not 
justify them, first, because the intermediate 
space was not part of a street within the mean- 
ing of the act : and, secondly, because the shed 
and seats were not projections or obstructions 
against, or in front of, any liousc within the 
meaning of the act, Le yece v. Jlilc End Old 
Town Vestry, 8 El. & Bl. 1054 : 27 L. J.. Q. 

208 ; 4 Jur.*(x.S.) 660 ; 6 W, E.'SBS. 

— Meaning of— Statement of Case.] — The 
G. Eoad was a lane 340 feet long ; the.re were no 
buildings on either side of it, except four houses 
at one part of it, and the lane was bounded on 
the north and south by back gardens and the 
backs and sides of houses. In proceedings taken 
by the Fulham board of works for the paving 
of the lane as a “new street” within the mean- 
ing of the metropolis management acts, the 
magistrate held that the lane was not a street,” 
and refused to state a case, as he considered the 
question .one of .fact : — Held, that the question 
whether the lane was a “ street ” or not was 
a question, of fact and not of law, and that the 
magistrate could not be compelled to state a 
case. JR.eg. v. She'd, 50 L. T. 59(.) : 49 J. P. 68. 

Includes Hew Street.] — The word street 

in the Metropolis Management Amendment Act, 
1862 (25 & 26 Viet. c. 102), s. 58, includes iiew' 
streets as defined by s. 1 12, as well as old streets. 
Sheffield v. Eullum- Board of Worls, 1 Ex. I). 
395V 

. The words “ a street ” in s. 53 of the Metro- 
polis Management Amend ment Act, 1 862 (2 5 & 26 - 

Viet. c. 102), include “ new streets ” as defined 
by s. 112, as well as old streets, St. Johns, 
Ilaoiipstead v. Cotton. 56 L. J.. Q. B. 225 : 12 
App. Gas. 1 ; 56 L. T. 1 ; 35 W. E. 505 ; 51 J, II 
340— H. L. (E.) 

Street*”]— The words “'n.ew street,” 
as used in the Metropolis Management Acts, 

,;1'8 & 19 Viet. c. 120, s. 105, and 25 & 26 Viet. 
''h;,102,^a;777:■iuclude a new street in The ordin- 
•. — term. Pownd v. 
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Plvfn^iread Board of JVork^ 41 L. J.. M. C. 51 ; 

L. K. 7 Q. B. IS5 ; 25 L. T. 4{;i ; 20 \V, R. 177. 

Therefore, a country lane which was bounded 

by he<l.Lres and helds and was repaired by the 
parish time out of mind becomes a new streiet 
within tlic meaning hf those statutes when 
houses are Ijiiilt along the sides of the lane. Ih. 

The definition of the expression ‘‘ new street” 
in s. 112 of the Metropolis Management Act, 
1S(>2, includes only such places as ai'e streets in 
the ordinary sense of the term, aia.l does not 
include all j daces coming within the definition 
'Of the word “street” in s. 250 of the Metropolis 
Management Act, 1855. The two definitions 
canmd' be iucorixu’ated for the purpose of deter- 
mining whether a particular place is or is not a 
“ new street.” Arter v. IIanim£r,wilth Vestry, 
Ih) L. J.. Q. 11 TOO ; [1897] 1 Q. B. 646 ; 76 L. t. 
■190 ; 45 Mb E. 398 ; 61 J. P. 279. 

Country Lane.] — Prior to the ^Metropolis 

Management Act. 1855, an ancient highway, 
'which was a country lane arid had been repaired 
by the parish from time out of mind, existed in 
a district within the act ; after the passing of 
that statute, and before the passing of the 
Metropolis Management Amendment Act, 1862, 
twenty-one houses were built along the side of 
the lane, several of which belonged to P. ; after- 
wards ninety houses were built along the side of 
the lane. M. was the owner of the soil and free- 
hold of five new private roads leading out of the 
lane : but he had no exclusive t)ccu]3ation or 
possession of them : — ITeld, that the lane after 
the erection of the houses became a new street 
within the meaning of the acts ; that P. and N. 
were the owners of land abouuding or abutting 
thereon, and that they were liable to contribute 
to the expense of paving the same. Pound v. 
PlumsUad Board> of Works, supra. 

Ancient Road newly huilt on.] — The 

Harrow road is an ancient road, and W'-as for- 
merly under the management of turnpike trustees 
and commissioners until 1864, when the vestry 
of the parish took charge of it for tire first time. 
The part of the Harrow road eastward of Elgin 
3‘oad had been built over for many years. In 
1866 a person built a row of houses called 
Frankfort Terrace on the side of the I-Tari’ow road 
on the part westward of Elgin road. There was 
no sewer on that part of the road, but sewer 
rates had been levied and paid in respect of the 
land adjoining for more than five years prior to 
185G. ’When Frankfort Terrace was built the 
])arish constructed a sewer iu tluat part of the 
road, and, upon its completion, the vestry appor- 
tioned the whole of the expense of it upon the 
owners of the adjoiniiig land under 25 & 26 
Viet, c, 102, s. 52 : — Held, that the vestry was 
right, ami tliat the road built upon was a “ new 
street” within that section, ; and that the owners 
of the adjoining land were liable to be assessed 
for their respective portions of the whole ex- 
‘ peuse. Sdioyer v. Padddwiton Vestry, 40 L. JT., 

M. C. 8 : L. R. 6 Q. B. 164 ; 23 L. T. 662 : 19 
W. R,96. 

Held, also, that the word “ street ” in s. 53, 
di<l not apply to a new' street within s. 52. II). 
But see St. JoliVs, Hampstead, v. Cotton, 56 
L. B, Q. B. 225 : 12 App. Cas. 1 ; 56 L. T. 1 ; 34 
W. ii. f)05 ; 51 J. F. 340 — H. L. (E.) (supra,). : 

- Highway substantially hounded hy Land 

' -r-Hht huilt OB, within Twenty Years.] — road 


which substantially has land only bounding or 
abutting upon it, and upon which no houses 
have been built \vi thin tw'enty years, is nor a 
new street withiii the meaning of s. 105 of the 
Metro})oiis Management Act, 1855, or s. 77 <.»]: 
the Metropolis Management Amendment Act, 
1862. The owners of such laud are therefore 
not liable to contribute to the expenses of paving 
the road. Battersea Vestry v. Palmer, 6t) L. J,. 
Q. B. 77 : [1897] 1 Q. B. 220 ; 75 L. T. 362 ; 45 
W-. R. 110 ; 60 J. F. 774, 

Carriage Way not dedicated to the 

Public.]-— In the Metropolis Management Act, 
1862 (2o k. 26 Viet. c. 102), s. 112, tlie expression 
“ new street ” is not confined to streets dedicatcil 
to the public. St. Mary, Isliuyton, lestry v. 
Barrett, 43 L. J., M. C. 85 ; L. 'll. 9 Q. B. 278 ; 
30 L. T. 11 ; 22 \V. R. 402. 

There were houses on both sides of a road, the 
footpaths of which on each side laid been paved 
by the vestry of the parish, aiul were used by the 
public. The carriage wmy hud never been dedi- 
cated to the public : the vestry paved the car- 
riage way, and sought to recover tlie expense 
from the owner of the houses under 18 ckI9 Viet. 
c. 120, s. 105, on the grouml that the carriage 
way w'as a new street : — Held, that although the 
carriage \vay had not been <ledicated to the 
public, it was a new street within 25 k 26 Viet, 
c, 102, s. 112 ; and that the owner was liable to 
pay the expense of paving it under 18 k 19 Vicr. 
c. 120, s. 105. Ik 

Way over a Bridge.] — A railway com- 
pany agreed by articles dated 12th June, 1868, 
with a water company, to buikl a bridge to be 
devoted to the use of the public, in which bridge 
the w-ater company might lay its pipes. The 
bridge was built and used by the public for 
eighteen months. By ah indenture of 28th 
December, 1871, the railway company cove- 
nanted with tlie water company to retain tlie 
possession of the bridge (subject to the user 
thei'cof by the public) under its control. The 
vestry of the district paved the road of which 
the district formed pai’t : —Held, that the dedi- 
cation of the bridge to the use of the public 
might be inferred ; that the roadway over it was 
a new street within the 18 k 19 Viet. c. 12t), and 
that the railway corai)any was liable to contri- 
bute to the paving of the road. Worth London 
B.y. V. St. Mary, Islington, Vestry, 27 L. T. 672 ; 
21 W. R. 226. 

Jurisdiction of Magistrate— Power to 

review Decision,] — ^A metropolitan police magis- 
trate, on a summons for an order, under 18 k 19 
Viet. c. 120, ss. 105, 226, upon tlie propi-ietor of 
houses in D., alleged to be a new street within 
the metropolis, for his share of the expenses of 
paving it, after hearing the parties and their 
evidence, dismissed the summons on the ground 
that D.was not a new street within the meaning 
of -the enactment, because it was an old highway. 
A rule, calling on him to hear and adjudicate on 
the complaint, was obtained, with a vie%v of 
obtaining the decision of the court, that D. might 
be a 3 iew street within 18 & 19 Viet. c. 120, 
s. 1D5, though it was an old highway : — Held, by . 
Lord Campbell, C.J., Wightman and Crompton, 
JJ,, that the court could not inquire whether 
the magistrate came to a right conelusioa or not, 
but only whether he had adjudicated ; ami, rhoy 
being of opinion that he had done so, the rule 
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wart discharged without any expression of opinion 
as to whether he was right or wrong in his 
construction of the act. Erie, J., disseiitionte, 
and holding that, as the magistrate could not: 
safely proceed unless D. was a new street, his 
deciskni, that it was not, was such as to give the 
court jurisdiction to determine whether he was 
ri<rht or wrong in that decision. Hef}. w Day- 
man, 7 EL .y lil. 672 : 26 L. J.. M. G. 128 ; 3 Jur. 
(K.S.) 7-1:4 ; 5 W. 11. r>78; 

A magistrate having, upon the construction ot 
the ;"th rule of s. 26 of 18 cfe 19 Viet. c. 122, 
decided riiat a certain place, being a row ot 
houses forming part of a line of thoroughfare, 
was a st]’ect,"thc court declined to interfere 
with his <Iecision. Kewman v. Balier, 8 G. B. 
(K.S.) 2U0. 

B,oadway closed by Gate.] — The line of 

houses adjoining the road terminated at the east 
end of the bridge, while after crossing the bridge 
there was but" one cottage, and the roadway 
ceased to be a public thoroughfare, being closed 
by a private gate. A small portion of the slope 
of the cutting abutted on the road, -between the 
west, end of the bridge and the private gate 
Held, that the railway company were not liable 
to contribute to the paving of the road, as it 
ceased at the eastern extremity of the bridge to 
be a “new street” within the meaning of the 
act. X. X. 4’ C. By, Y, St Giles y Camherwell, 
Yesfnj, 48 L. J., M. 0. 184 ; 4 Ex. D. 231) ; 41 
L. T. 162. 

Eoad and Footway.] —A footway adjoin- 
ing a road has been paved by the public authori- 
ties and the expenses charged to the ratepayers 
generally. In 1890 the public authorities 
declared the whole roadway a “new street” 
and proceeded to pave the same and apportion 
the expense to the adjoining frontages. The 
appellant, one of the frontagers, objected to pay 
on the ground that the footway having been 
taken over ami repaired at the public expense 
before the Metro])olis Management Amendment 
Act. 1862, was not a “new street” within s. 112 
of that act. Th e magistrate found the ta r-pa ving 
to be temporary work : — Held, that the footway 
so taken into charge with the roadway was a 
“new street” within s. 112, and that the public 
authorities were entitled to treat the ^footway 
and rondwav as a whole. If ilsoa y. j^t Giles. 
Cam.bfrweJLQl L. J., M. C. 3 ; [1892] 1 Q. B. 1 : 
65 L. T. 790 ; 40 W. B. 41 ; 56 J. P, 167. 

Old Highway— Erection of Buildings— 

Paving Expenses.] — The expression “new 
street ’ ’ in s. 1 05 of the Metro polis Manage- 
ment Act, 1855, is not limited by the delini- 
tion of “new street” in s. 112 of the Metro- 
polis Management Amendment Act, 1862, and 
includes a "new street in the popular sense of 
the term ; therefore, an ancient country highway 
may become a new street in the popular sense 
where buildings have been erected on the front- 
age cither shortly before or after the Metropolis 
Management Act, 1855, came into operation, 
and, being a' “new street” within s. 105, the 
expenses of paving such new street are charge- 
able upon the o\\mers. Found T. Phimstead 
;■ , Board of fVorhs (L. K 7 Q, B. 183) followed. 

' ' ' St Giles, Cawhenpclt J. Crystal Palace 6k, 61 

’Xv'r'.GLl- ; H'J., Q. B. 802; [1802]''2 Q'. B..33; 66 H T. 

' 840 ; 40 W. B* 648 ; 57 d. ?. 5— 0. A. 

^ V; - "A road, form 


the turn|)ike trust has expired becomes by tbe- 
erection of houses on its side a new street within 
the ordinary meaning of the words, is not pre- 
vented from being a new street witliiii the* 
metropolis management acts, by riit^ mere fact 
that repairs to the footway of a temporary 
character have been uiideriakp by the vestry. 
Basis V. Greenwich Board of Worhs. 64 L. J., 
M. C. 257; [1895] 2 Q. B. 219 ; 14 E. 552 ; 72' 
L. T. 674 ; 59 J. P. 517— G. A. 

“Street for Foot Traffic only.”] — Sec 
Metropolitan Board of v. Xaihan and 

London County Council v. Baris, post, col. 1059, 

Street for Carriage or Foot Traffic.’’]— Sec- 
Wood V. London County Council, post, col. 1059. 

Existing Street ’’—Projecting Fence.]— The 
ap[)el]ant was the owner of a house and garden, 
abutting upon an. old public carriage way. The- 
house of riie appellant as well as several others 
were erected on either side of the road prior to- 
the passing of the Metropolis Management Act, 
1878. I^riSSO the appellant pulled down the 
wall that separated his garden from the road and 
erected a new fence a few feet further back from 
the road ; lac subsequently commenced to build 
shops upon the site of the garden, and extended 
his boundary fence to its original position, which 
was less than the prescribed distance fropi the 
centre of the roadway within the meaning of 
s. 6 of the above act Held, that the road was 
existing street” within that section, and 


could not be 


an 

therefore that the appellant 
required to set back his boundary feaice^^ Bills 
Y. London County Council, 67 L. T. 558 ; 57 
J. P.24. 

Closing of Passage— “ Keceptacle for Filth.”] 

—At a special session of justices held under s. 71^ 
of 57 Geo. 3, c. 29 (local and personal), an appli- 
cation for an order to close a certain passage was- 
refused solely on the ground that there was no 
jurisdiction to make the order, because it did laot 
appear that the passage was in fact “ a harboui- 
or receptacle for filth and rubbish” within the 
meaning of the preamble to the said section : — • 
.Held, that the construction put upon the section 
by the justices was erroneous, for it.s meaning 
was to give them jurisdiction if the passage was- 
likely to, or might possibly become, a harbour or 
receptacle for iilth and rubbish. Bey, v. Clode,. 
64 L. T. 90; 55 J. P. 310. 

“ Pavement ” — Tramway.]— A tramway is not 
a pavement of a street, and consequently not 
within the powers coiifcri'od on vestries by 
18 ct 19 Viet. c. 120, s. 98. Buy. v. Train, 2: 
B. & S. 640 ; 3 F. & F. 22 ; 31 L. J., M. G. If59 ;; 

8 Jur. (N.S.) 1151 ; 10 W. E. 539 ; 9 Cox G. G.. 
180. 

b. Property in. 

Paramount Eights reserved by Owners.]— 
The provisions of the highway acts and the :: 
metropolis local management act, so ^ far as* 
they apply to roads or streets, are subordinate to- 
the* paramount rights reserved by the owner.. 
St Mary, Newington, Vestry v. Jacobs, 41 L. J., 
M. C. 72 ; L. E.'7 Q. B. 47 : 25 L. T. 800 ; 20 
W. E. 249, 

Street vesting in Board^ — -jDisused Street, ]-™‘ : 
The 96th section of the Metropolis Local 
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'Vet. l.'^r>r>, ])rovide 3 that “ all | that what ^vas vested in plaint iiSt 

])einu‘ highways.' and the pavements, I perty in the surface of the 
stones and other materials sliereof shall vest in as much space, both abo\ e ami ben 
•rnd l)e under tlie iiKinageruent of the vestry or j as amounted to the area or ordin 
district ])oara of the padsh or district in which that as the wire in riiiestion was a 
such hi'diwavs are situate Held, that what and was not shown, to be dangr 
‘•vests"" in ‘the board or vestry is a ‘‘ street 1 amount to a niiisaiice.plainti^^^ 
beim^' a highway,” that is, the street if and so | to an injunction Held, also, t! 
loiitAis it is a liighwav : and accordingly when j did not reqiiii’c plaintiffs consent 
a stTeet cea.=;e.s to be a high wav by being stoj)ped I Viet. c. 112, s. 12, to entitle thci 
un o]-' diverted or turned, and'another substi- 'i ^yire across the street. TTw/nA*-/n 
tilted in lieu thereof, the original limit for which | ' 

the streei vested having arrived, the street ceases ; hh) ; Id Q. b. lb dO-1 , ol L. 1. 

to be vested in the board or vestry, and no > 770; 48J,i-.()<b O. A, 
words of defeasance or divesting_ arc necessaiy | ^ ^ Bridge-Street Lamp: 

Although there is an estate m* interest ni i ^auxnau ^ F 

material ^ 

face i>t the soil V Inch the stnxt ext^ vested in commissioi 

that estate or interest limited b\ leleicnce b. | ; ^ the road and 

the period for .y.ch jt i'*;! irtSmSbl^l from the bridge c, 

wjiv Tlio ciurjitioii Ol pciiod ot tlic CbtfiiL i?> . , „ w'] i<- 

S-duri;^g Whiclr the slreet ts used as a high- commr_ ; ar.d 
way: and as future stiectb v\hcii they become tPe bridge f 

highways willbe yested “ j from' the eommilsioners to the 

SO existing streets \\ hen thev ^ Peth. Hen. Lamlwth VeMnjHS 

wavs cease to be vested, the period of tlie estate 2 ^ ^ 4S : 

vested in the public body having ceased when b. J., , . o . t ■ J • 

the inirpose for which the streets were so vested 

has ceased. The 96tii section gives to these c. Formation and Alters 

r^nWir* liorlies over and above the easement of 

passage which the public possess and the powers Laying out — Through Comm 
of control and management of the roads which private (ml A 
the survevor of highways possessed under the provides as tollows: ^ No ^'oad^l 
Hi«hwavs Act, such right of property and such which will not directly com mv 
Dossessorv right in the^streets as to enable these ends with a public carriagei\ av , 
bodies to niaintain actions in respect of that or laid out as a public cam age \ 
nropei’ty or possessory right. Coverdnle v. consent in writing of tne counc 
\luirUon (4 0 B H." 104) explained. BolU London County Council, and the 

49 L. J., Ch. to say that, -in giving 

691 * 14 Ch D 785 ; 43 L.T. 140 ; 28 VV. E. S67 : may prescribe all such conditioi 
4^ J. R ^0. A. think fit, provided 
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srarel or subsoil beyond what was necessary to 
IcTcl or form a foiincladion for paving the street : 

Held, that upon the true construction of the 

2nd clause of s. 6 of the Metropolis Manage- 
ment Amendment Act, 1890, the only power 
c’ivcn to a district hoard of works, where a street 
fui<l been laid out, was to impose conditions, and 
that the bnard bad no power to pMeedlieir veto 
ut)on excavation, Wandmmrtli J^oa/rd^ 
v! Bird. (»1 L. J., M. C. 97 ; [1892] 1^ Q. B. 
481; GO L. T. 376; 40 W. B. 464 ; o6 J, P. 
280. 

- o por jffoot Traffic only.” ]— Artizans’ 

dwellings, comprising twenty-sis tenentents, 
accommodating about 250 persons, were built, 
oiieiiing on an api>roach 100 feet long and 
sixteen feet wide, entered from a public street 
through a gateway ten feet wide, over which one 
of the buildings ‘was carried. A roadway had 
lU'eviousiy existed on the site, with warehouses 
abutting thereon, and the gateway included the 
site of a former gateway, which had been pulled 
down ami altered to a greater width. The 
approach did not afford commuidcatioii with any 
other public street, and was for the sole use and 
convenience of the tenants of the dwellings, to 
the exclusion of the public, no right of way over 
the same having ever been dedicated to or used 
bv the public at large Held, that the approach 
had not been laid out as “a street for foot 
traffic only” within the meaning of s.^ 8 
of the Metropolis Management and Building 
Acts (Amendment) Act, 1882 (45 Yict. c. 14), so 
as to rerpiire the sanction of the Metropolitan 
Board of Works to the laying out thereof. 
Jlet roiuMm Board (f Bd/r/icV y. 54 

X. T. 423 ; 34 W. E. 164 ; 50 J. P. 502. 

AVhcre a space or passage is formed for the sole 
purpose of aiving access to artizans’ dwellings 
fn.m a public street, sucli^ space or passage Is 
not necessarily "‘a street for toot tralhc only^ 
within the meaning of ss. 7 A 8 uf the Metropolis 
Management and Building Acts (Amendment) 
Act 1882. London County Ck>u.ncil y. 

L. J., M. C. 212 ; 15 E. 509 ; 43 AW E. .574 ; 59 
J. P.'5S3. 

“I’or Carriage or Foot Traffic.”]--The 

appellant was erecting maiisioiis (containing 
flats) in the form of a quadrangle. There was 
only one entrance to the quadrangle, which was, 
in fact, the courtyard of the mansions. This 
entrance was closed by means of iron gates, and 
was for the convenience of the tenants of the 
Ijl' j ^ ' flfits and those visiting them, with or without 

' carriages. The public at large were entirely 

' i ' •' excluded Held, that the appellant had not 

- commenced to form or lay out a street for 

■ carriage or foot traffic” within the meaning of 

ss. 1 and 8 of the London Building Act, 1894. 
V. 64 L. J., M. G. 

. A ■ 276 ; 15 E. 569 ; 73 L, T. 313 ; 44 W. E. 144 ; 

. . 59 J, P. 615. ■ 

. Width of Beads to he Laid out for Building.] 

\ 'a --By 25 & 26 Viet.- c. 102, s, 98, no existing 

' ■ road, passage, or way, being of a less width than 

' ■' forty feet shall be hereafter formed or laid out 

- ' for "building as . a street for the purposes of 

' ' •• carriage traffic, .unless such road, passage, or way 

,1 . J)e widened to the Ml width of forty feet ; the 

!, '' 'ffie.aBuremeni to be taken halt" on. -either side 

. 1 ’I ■; f:, 'frcni the centre or crown of the roadway, to tho' 


fence or boundary of the forecourt, if any - 
Held, that this provision did not apply where 
the buildings abutted in t ho _ rear u],)on an old 
lane of less width than forty teet. Metropolitan 
Board WorU^.Coir, 19 G. B. (N-.S.) 445. 

, o Open at both Ends.”]— By the Metro- 
polis Management Act, 1862 (25 , &, 26 Yict. c., , , 
102). s. 98, no road being of loss width tlian. forty 
feet shall hereafter be formed or laid out^ for 
building as a street for tlie puiqioses ot carriage 
traffic niiless such road be widened to the full 
width of forty feet, or for the purposes of foot 
traffic only unless such road be widened, to the 
full width of tnyenty feet, ‘Am” unless such 
streets respectively shall bo open at both eiids : 

— Prold, tliat siicli street must be (fl: the width 
prescribed and be also open at both ends. 
Metropolitan Board of IFo/**.!? v. Steed. 51 [j. J., 

M 0. 22; 8 Q. B. 1). 445; 45 L, T. 611 ; 30 
W. E. 891 ; 46 X P. 199. , , 

The appellants being owners of a i.)lot ot huid 
abutting on the thoiniiglifai'C ill the metropolis, 
laid out a road for building as a new street for 
carriage traffic, and erected, at the junction 
thereof with the thoroughfare, certain ]jiers wdlh 
the intention of hanging gates thereon for the 
purpose of excluding the public, without the 
consent of the Metropolitan Board^ of M orks or 
their successors. The road in question nad never 
been dedicated to or used by the public. The 
ap] )ellants were summoned before a magistrate, 
and convicted for having hud out a new street, 
with an, entrance thereto not of the full width of 
such street nor open from the ground u})wards, 
contrary to IS & 19 Yict. c. 120, and a b^^-law 
made thereuiider, and to s. 98 uf 25 26 \ ict. 

c. 102. Subsequently, tire nppeilaiits ivere sum- 
moned befo.re a magistrate ami coiu'ictcd for 
permitting the said road to lie continued, formed 
and laid out for a certain imiube]* of days, not 
being open at both ends from tlie , ground upwards 
as directed by the said statute ai.id by-law : 
—Held, that this conviction was right. Date y. 
Lotuloii County Council, 59 L. J., M. C. 112 ; 62 
L. T. 937 ; 54* J, P. 502.' 

Consent of Board— How given.]— B. was 

the ewner of a house, which Iia.d its front and 
only entrance in P. street, and behind it a garden 
witdi a dead tvali at the further end. A new 
street was made parallel to F. street, of wiiich 
the dead wall at the end of B.’s garden w.’a.s part 
of the line of street. 4'his new street was a 
mews, wd'iich the Metropolitan Board allowed to 
be made of twenty feet in wuMth : — Held, that 
tlie consent of the 'Metropolitan Board to the 
mews, being of t^venty feet in width, did not , 
require to be under the seal of the board. Pad- 
dinyton Veutrij v. Bramwell, 44 J. P. 8B). 

— notice to District Surveyor— Complaint 
more than Six Months after.] — T j. was summoned 
by the Metropolitan Board of Works foi' laying 
oiit a new street of less than the required width, 
contrary to 25 & 26 Viet. c. 102, s. 98. L. gave 
notice of his intended building in^ May, 1883, to 
the district surveyor, and paid his fees, but no 
notice 'was given by the surveyor to the board 
till Hovemto, 1883. TTie compiai.nt was made 
in March, 1884 Field, that notice to the 
district surveyor was the date of the discovery 
by the board, and, therefore, the complaint was- 

‘ — -x months after the 

25, k 26 Yict. 0. 102,' 
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107. Mi'tro}H.>Ufan. Board of Worh'i y.Lathn/^ 
40 J. P. l>45. 

Penalties for Breaeliof Eegulation.j — In 

ISiMr. suvoTiO <‘4: liiiul Mbutting on one skle 
of a hme wein soOl for building purposes; the 
lane ivas an, aiieiont caiTiage way, aiui had 
buihlings nt intervals, on both suies, erected 
b(.‘b,)rt; LSti2 ; die lane varied in width from 
foiuy-one feet to twcnty-eiglir feet, wiiich was 
tlie width op])Osite the jdas, and on the other 
side of til!? 1 ‘oad was a ])erinanent enclosure 
lielongiug tr) a elmrcii and otlier buildings ereeted 
IxMnre ISd^. Jn duly, IMiio. A. bought the plots, 
Ileuses having been built on two of them, the 
front wails of the houses being twenty-seven 
feet from tiie old wooden boundary fence of the 
lai’.e. Oil the i’iitli <if Sciitem’oer, A. began 
to reJHoi'e this ieiice, -wliieli liad beefi .left un- 
teiiielied, and to substitute a })ei’inanciit wall and 
railing, and tlie work was completed outlie Ifth 
•of October. On the dth of October the board of 
works was informed of what A. was doing, and 
in March, 18i)h, they laid an information against 
him to recover penalties for contnivening the 
25 k 2G Viet. c. 102, ss. 08, i07. At the hearing 
tlie rnagistmte found that A., by taking down 
th (3 old fence and erecting the permauciit fence, 
did begin to form and layout the road for build- 
ing as a street on the 26th of September, and 
completed such, forming on the 14th of October ; 
that the road was .not required by s. 08 to be 
widened to forty feet finm, the op[)Osite fence, 
but only to the width of twenty feet from the 
■ centre of.‘ the roadway to t.he bouiulary fence of 
A.'s gi’ouiul ; and he convicted A. in certain 
])enalties : — Held that the con viction was right. 
Tatjlor V. MetroiJoVfa u Boa}*d of Ifcr/ov, 66 L. J., 
iM.'O, 56 : L. IL 2 Q. 0. 216 ; 15 W. R. 7i;5. 

By 25 A 26 \'ict. c. 102, s. 08, no existing road- 
iMiy of a wit.ltli less than forty feet shall be laid 
out for building as a street for carriage tratiic 
imlcss such roail be wi.dened. to the width of forty 
feet, taken lialf on eitlier side of the centi'e of 
tlie roadway. An owner of land had in 1S66 
erected some houses thereon, the gaivleus in the 
rear of wdiich abutte<l u|)on an ancient lane, and 
sonie of the owners of land adjoining this lane 
had. in 1867 begun to toi'in it into a stinet for 
eari'iage tnithc. .He. liowever, himself had done 
no act towards forming o.i' laying out the lane as 
a, street for tlie tuirposes of carriage tratiic, other- 
wise than by the removal in 1866 of an old bank 
andliiorii feuco, and the substitution of an oak 
fence thi’ee feet within his own land, noi' had he 
any intention of doing any such act, or of putting 
uj.) any building frontiiig towards the lane: — 
.Held, that he had not committed any offence 
against the statute, and was not; bound to set 
bac.k his oak fence, so as to leave a space of 
twenty feet bcUAveeu it and the centre of the 
lane. 3/(i ropoUtan Board' of v. Clece}\ 

67 b. J., IL C. 126 : L. R. 6 C. ib 561 ; 18 L. lb 
726 ; 16 W. R. 1016. 

Wicleiting — ' Power to take Land.] — Two 
houses ad.joinmg Wood-street, in the city of 
- London, leaving been destroyed by fire, the 
• outer walls i.)euig left standing, the commis- 
. .sioners of sewers adjudicated that it was desir- 
able TO widen Wood-street, and that the two 
houses, ajul tlie land on which they stood, pfo- 
^ jeefced. into and prevented them from widening 
the street, and that the possession and purchase 
.. of those 


and they directed their solicitor to treat for tlie 
purcliase. .Xotice to treat was accurdingiy given, 
for the whole of the houses. The owners bo uight 
their action for an .injunction to restrain the 
commissioners from proceeding on t'nis notice. 
It was admitted by the eominissiouers that 
they only meant to use a sti-ij.) of tive-and-a- 
half feet in breadth for wi^lening the street, 
and intended to sell the rest without giving 
tlie plaintiiis any ojition of [>re-emi>tioi,] : — 
Held, that the plaiiiliffs were eiitirled to an 
iiijunetioii, for that the adjudication. wa,s ultra 
vires, the ccmmiissiouers liaving m:s [xnver to 
adjudicate that the [lossessioii of the whole of 
the }»iece of land is uecossavy for the purpose of 
improvements when they only intend to use a 
small pa,rt of it for tliat purpose, th.ough if they 
made sut.di au adjiul {cation, in the ).)eli<;‘f that 
they should require the whole for tiro iiii[)rDve- 
meuts, the correctness of the adjudication could 
not be questioned. {r/frd v. Srwcvn Comnils- 
.siotwrr^ 54 L. J., t'h. 61)8 : 28 Ch. D. 486 ; 52 
L. Tb 827— C. A. 

If part of a piece of land prevents an irnprovc- 
meiit. the commissioners have power to take 
part compulsorily, theii' powei* of proceeding 
compulsorily net being limited to taking the 
wdiole. Whether thu coniniissioners, if rheyord,y 
want a part of the site of an existing house for 
the purpose of an impi’oveinent, can adjudicate 
that the possession anrl purchase of the wliole 
] louse are necessary, qiu-ere. Ih. 

Semble, tiiat the right of pre-emption, given 
by 57 Geo. Ill, c. xxi.x,, s. 66, is not taken away 
by the City of London Sewers Act, 1851 (14 A 15 
Viet, e, xci.) s. 54. J5. 

A metropolitan, vestry required, for the pur- 
})Ose of widening a street, a part of the buildings 
and site of an orphanage tliat V'ould leave a 
substantial [lortioii of the premises : — Held,- that 
(tlie owners wishing to sell the jiart required 
only) the vestry could not take the wliole. 
Trulirro V. St. Manf Ahhoffs Vedrtp 55 L. J.. 
Ch. 26 ; 60 Ch. D. 12 : 56 L. T. 422 50 J. lb 58. 

Wiiei'e ])art only of a house obstrimts the pro- 
})Osed alteintioii of a street, the local .authoi'ity 
having control of siicli street has. by ss. 8b & 
82 <if Michael .Angelo Taylor's Act, power to take 
such part only, and cannot be cor.iq.)elIe<l to take, 
the udiole house. provi<lc‘d. the removal of sueli 
part docs nor involve a substantial alt>n‘atioii in 
the character and condition of tlie house, so that 
it can no longer be used as the same kind of 
building or for the same kind of business as 
before. Gordon v. St. jlanj Ahhotfr /*•?/, 
66 L. J.. AX. G. 196 ; [1894] 2 Q. ,B. 742 ; 10 R. 
569 ; 71 L. T. 196 ; 58 J. P. 466. 

Failure to cany out — Expiration of 

Time — Penalties.] — By a local act certain per- 
sons were nominated directors of a. company to 
establish a. certain ])ublic market, .for which, 
purpose the company had com|)ulsfu*y powers to 
take the land needed for the market., such 
powers to expire within three years of the 
passing'’ of the act. It was also provided that 
certain streets in the immediate ueighbourhood 
of the market, acting as approaches to the same, 
should be widened within a stated period under 
certain penalties, for Avhich purpose of wide.mng 
the , company, might acquire, land by agreement 
'with the owners of the adjoining property, but 
not by compulsion. The company never had" 
any real existence, arid the whole scheme proved - 
abortive^; 



ise houses was necessary for that purpose, \ abortive^ ^ The time within vfhich the company 
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M„,y, Xewuujton v. South Loucton muu -nuru.„ ^ “ter be 

0(K, 1)2 J. r. offence. v. St. 3iaryy 

Compulsory Purchase-PetiUou for Pay- q. B. 369 ; [1894_] 3 Q. B. 

ment out of Purobase-money-Junsdiotion.]-- L.T. o09; ob J.I. /lb-0.. 

The Court of Chancery has jurisdiction, uiidei Tipupal— -Mic 

<5 of the General Metropolitan Paving Act, — ^ — Implied Kepeai mic 

VtG-go ‘1 c xviv to order payment of the amount I Act — Metropolitan Streets 
‘ pkS^of a netitioii for payment out ot powers giyen to the metropo 
Lrtand t separate purchase- {3y s. Oo'of Michael Angelo ' 

nf luaises taken by a yestrv under the the removal ot goods, bmiov 
the act for the purpose of widening a or footways are incoiisisten 
B Eq. GSl. -n^liedly repealed BO 

. mongers, by s. (> ot the ivieti 

Compulsory Purchase-Costs of Claimant 2867, and s. 1 of the Met 

when no Offer made — Jurisdiction to Tax.]— Amendment^ Act, 1868. >: 

^Vhere land is compulsorily taken for street of 3Vor'hs^ 62 L. J., 

improyements there is no power to order taxa- gl2 ; 5 E. 28-1 ; 68 

tion of the costs of a successful claimant in ^^5. 57 j. p. 326. 
proceedings under s. 82 of Michael Angelo 

Taylors Act, when no offer has been made on unloading Coke across 
behalf of the street authoiity. Bath Lomoji coal within the meaning 
JX. Phelpff, Rv/jurte, 64 L. J., M. 0. politaii vStreets Act, 1867, ai 

ICi B 881; 15 11,401; 72 L, T. 564 ; 43 \\ . E. section for unloadiii 

590 : 59 J. P. 311. hours of 10 a.m. and 6 p.m, 

Rletolier v. Fields 60 L. J 

Naming Streets and Numbering Houses.] ^ L. T. 47 

The Metropolitan Board of \\'orks had authority, j ..pg. 

under 18 <Sc 19 Viet. c. 120, s. 141, to name Eie ' • ' 

streets and number the houses within the city or collecting Crowd— Pow 

London, that enactment superseding in tnar ^ by singing hymn 

respect a former and inconsistent local act, 11 assemble, and thereby 

12 Viet. c. 163 (the Sewer Act). Dawr.3Iefro- - n . .. 

mVtaji Road of Worlis, 12 0. B. (N.s.) 161 ; 31 
L J, C. P. 223; 8 Jur. (N.S.) 1040; 6 L. X. 


All information was accordingly preferred ^rgamst 
him by an inspector of police, under s. 72 ot the- 
Highway Act: — Held, that the provisions of 
s. n of the Highway Act were applicabk tn- 
highways w.ithin the metropolitan area Held, 
also, that a prosecution under s. 72 of the act 
mio-iit be initiated by anyone, and therefore thiE 
th.Q proceedings taken by the [lolicc were 
Book V. I/ohaes^ 57 L. J., M. C. 37; 06 L. .L. 

I 713 ; 16 Cox, C. 0. 263 ; 51 J. P. 693. 

Hanging out Articles in front of Shop— Sect.. 
119 of the Metropolis Local Manageinmit Act,.. 
1855, does not impliedly repeal the provisions con- 
tained in s. 54 of Michael Angelo Taylor’s Act 
which impose a penalty upon the hanging out ot 
articles in front of any houses within the metro- 
polis : such provisions are, therefore, still in force. 
To constitute an offence in such a case under s. 65 
of the earlier act it is not necessary that there' 
should he any danger to the highways; it is 
sufficient if articles are hung out in from^ ol 
houses, whether over highways or not. B j/att y. 

, Oems:^\2 L. J., M. C. 158 ; [1893] 2 Q. B. 22.-> 

. 5 E. 507 ; 69 L. T. 456 ; 42 W. B. 28 ; 1 / Cox, 

. C. C. 679 : 57 J. P. 665, 

; Erection of Posts— Power of District Board 
—Interference with Market^— A district board 
’ of works, under the statutory powers conferred 
' by 57 Geo. 3,c. xxix.,s.58,and 18 & 19 Viet. c. 

■ s. 108, threatened to erect ^losts by the side 01 
1 public footiratlis along the public roads le^dmg 
s. into -the. area of Bpltalflelds Market, 111 order to- 
preserve the riglits of the public and to insure 
e'. .the safety of foot passengers.. It was _ proved 
:l that this* would seriously interfere with the 
e access to the market, which had been recently 
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f. Bight of Public KCeeting in. 

Trafalgar Square.] — Sembie, there is no 
right on the part of the public to occupy 
Trafalgar square for the purpose of holding 
pnblic'^ ineetiugs, but the commissioners of works 
and public buildings (in whom the care, control, 
mamgemeiit, and regulation of the square is 
vestal by 7 & 8 Yict. c. 60,. s. 2, and 1^ & 15 
Yict, c. 42 s, 22) have power to prohibit the 
holding of, such meetings there. Letcu^ E,exmrt6\ 

r >7 I.* 'J., MrO.. I'OS ;.-2r Q, B, B. 191 ; 59 L.,lh 

B38 ; 37 W, 13 • a 0, o2 J. 

773. S. ?*, Cox, '.q. C. 


, ^ e. Other Offences. 

Bamage to Street Lamp.]— A person is liable 
under s. 207 of the Metropolis Local Management 
Act, 1855, to make good the damage done by his 
breaking a street lamp, even when the damage, 
has been caused -withont any negligence on Ms 
part' ' v. ^orrk, 77 L, T. 97 i 61 J.’P. 

, " ' V ■; •. ' 


enlarged])}' throwing into it the site of houses | 
%Yh1ch had been ])ulled down belonging to the 
plti intiff : — Held, that such an exercise of the 
board's powers would bo an interference with 
the “ rights and })riYilege.s vested in the plaintiff 
in reference to a marker within the exception 
contained in 18 k 10 Viet. c. 120, s. 01. and an 
injunction was granted restraining the proposed 
action of the board. Ilor/ter v. WhiffvI(fq)ol 
JioanJ of inn-Lv. 55 L. J.. Oh. 289 : 58 L. T. 842 
— C. A.“ 

Leaving Package on Footway — Power to 
state case — Person aggrieved.] — A teiuint of D. 
left a. package on the pavement of a, court (in 
the city) 141 feet long and twenty-five feet wide, 
with two foot pavcmenls, and was charged, 
under 80 and 81 Ahct. c. 184, s. 6, wdth leaving, 
the package longer than necessary. B., the frcc- 
holdei’, conteiKled that the court was private 
property for the sole use of the tenants, and was 
not a street. On the tenant being convicted : — 
Held, that D. was not “ a person aggrieved,” and 
was not entitled to have a special case stated 
under 42 & 48 Viet. c. 49, s. 88. i>)v/2?er.s‘’ Co. v. 

57 J. P. 200. 

Pilasters.]— post, cols. 1072—1074. 

Bow 'Window.]— post, col. 1074. 

Bight of "Vestry to Proceed in their own 
Bame.] — A vestry was empowered, by act of 
parliament, to indict any person who should stop 
or impede rights of way in the parish, and to 
take such other proceedings for opening thereof 
as should appear exjjedient : — Held, that the 
vestry must indict in the name of the Queen, and 
sue in equity in name of the attorney-general, 
and that they could not proceed in their own 
name. Bermondsey lu^ntry w Brown. 85 Beav. 
22G. 

Bight to Sue in Name of Clerk.] — Com- 
missioner under a local paving act in the 
metropolis, may sue in the name of their clerk 
under 57 Geo. 8", c. xxix., s. 120, although the local 
act may direct them to sue in the name of 
another person. Brost x. Bolin nd, 5 B. & 0. 
6ii ; 8 1). A IL 884 ; 4 L. J. (o.S.) K. B. 277. 
>S. Ik, Douqan v. Ballnnd^ 5 B, A C, (>22 ; 8 1). 
&L E. 435 ; 4 L. .L (O.S.) K. B. 278. 

Open Space in front of House— Structures 
erected by Occupier.] — Le Xeve v. JlUo Bnd 
Old Town Vestry, 8 El. k Bl. 1054; 27 L. J., 
Q. B. 208 ; 4 Jur. (x.S.) 6(50 ; (i W. E. 838— 
iite, eoL i052. 


Liability of Master.] — A., master is not 

liable under s. 207 of the Metropolis Local 
Management Act for the accidental breaking by 
his servant of a street lam}), the toi', uf whicli 
projected over the kerb, such accident having 
been caused by some goods on a van which the 
servant was drivingcoming into contact with and 
breaking the top of the lamp. Tlordhnj v. 
Barker, 37 VV. K, 78 ; 58 J. l\ 808. 

Street Music — Penalty — Imprisonment in 
Default of Payment.] — .Sect. 1 of the Street 
Music Act, 1864, <loes not by implication repeal 
s. 77 of the Metropolitan Police Act, 1889, ami, 
therefore, a street musician who under s. 1 of the 
Street Music Act, 1864, is convicted and fined 
forty shillings, may in default of payment of the 
hue be committed to })rison for otic month under 
s. 77 of the Metropolitan Police Act, 1889, 
although the punishment by impi'isonment pro- 
vided by s. 1 of the Street Music xlct, 1864, 
cannot exceed three days. Ilrq.x. Hopkins, 62 
L. J., M, C. 57 ; [1898] 1 Q. B. 621 ; 5 E. 315 : 
68 L. T. 292 ; 41 W. E, 481 ; 57 J. P. 152. 

— — * Householder requiring Musician to 
Depart.] — A householder who under s. 1 of the 
Metropolitan Police Act, 1864, requires a street 
musician to depart from the neighbourhood of liis 
house, must give the street musician a reason for 
requiring him so to depart. Shields v. Howard, 
66 L. J., Q. B. 105 ; [1897] 1 Q. B.84 ; 45AV. K. 
188; 60 J. P. 727. 

Keeping Swine within Forty Yards of Streets.] 
— The powers conferred upon the comini ssioiiers 
under Michael Angelo Taylors Act, 57 Ueo. B, 
c. xxix., absolutely to prevent the keeping of 
swine in any house, building, yard, or garden in 
or within forty yards of any street or [)ublic 
place within the district comprised in that act, 
is not extended by 25 & 26 Viet. e. 1U2, s. 78, to 
the larger district comprised within such last- 
mentioned act. CheUea Vestry v. Kin<j,l7 C. B. 
(N.S.) 625 ; 34 L. J., M. C. 9; 10 Jur. (2^.S,) 
1L50 ; 11 L. T. 419 ; 13 W. E. 157. 

Turning Cattle into the Streets.] — The owner 
of land on both sides of a highway, who claimed 
the grass and herbage growing on such parts ^of 
it as were not gravelled, put his cattle under the 
care of a servant, but who had no hold of them, 
to graze u}>on it Held, that they were not 
turned loose within the meaning of 2 & 8 Viet, 
c, 47, s. 54, clause 2. Slierhorn v. 8 B. & S. 

784; 82 L. J., M. 0, 179; 9 Jur. (isLS.) 1104; 
8L. T. 274 : 11 \P. E, 594. 
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from the London County Council the licence in 
i. writing’ prescribed by that section. Mall V". 

npany Keducea Smullxnece, 59 I., J., M. C. !)7 ; 5J. J. P. 710. 

uted for the pm- Builder’s Pay-oflioe on Wheels.] — A 

constructed of wood and roofed 
iron \\di eels for the: 
e wheeled about to 
being 
t any such 
and used aS' 
•Hekh that it was not 
a moveable or 
•itliin the meaning of 


pose ot suppiying nyuraiuic power, ana 

empowered to sell water, is not a^ t^atei placed upon 

company” within the meamng puriiose of enabling it to b 

London County Conned (Mibways) Act. lb,M , wliere imilding operations wor 

such a company is therefore not entitled to ciaiin ^ j^ot require'! r 

to iiay only on the red iicei I scale ot charges in the l)iiiider's own yard 

applicable to - water companies lor the use of ^ 

the Loudon County Council s subways. ^ 1 wooden structure or erect ion of 

Garatj/ Coannl v. Loinlon Mijdranlic Co., ()1 tempomry character ” w 
J. P. 700. X3 of the Metropolis ^^lanagement and Building 

p Acts Amendment Act, 18, S2 and did nor require 

“• ^ ^ licence in writing from the London County 

Sop London Building Act, 181)4 (r>7 08 Tict. Council for its ercetron. Lotahm Connfi} Coannl 

c ccxiii ) V. Pcanro, [1802] 2 (}. B. 100; 00 L. T. OSo : 

‘ ‘ ‘ -40 W. R. 543 : 50 J. P. 700. 

a. "What are. 

Bungalow Exhibited for Sale— Licence 

Building, what is— Structure of Wood.j— to Erect.']— A wooden structure or erection of a 
A structure of wood of considerable size (sixteen jiioycable' character intendeil for sale, and wiiich 
feet by thirteen), and intended to be pcrmaiientiy be removed for actual use and 

used as a shop, is a building, although not let Q(3^.^pj^Xion elsewhere, may be erected and set u]), 
into the ground, but merely laid upon timber the purpose of exhibition to eust(»mers, with- 
uX)ou the surface, bteirnn v. (joimoij, v C. I;>. the licenee of the .London County Counc.iL 
(N.s.) 99 j 1 r. <S:F.49S ; 29^L.^J.,JD.P. 1 ; 0 Jur. 13 i:ho Metroxiolis Management and 

(K.S.) 147 : 1 L. T. 33 : 8 W. R. 85, Bnildiims Acts Amendment xlet, 1882. London 

Sew EuiWing-Old Site.]-Seo Wo, ‘ley v. C. 

J,lary AUot, post. col. 1075. ^ 

“ Wareliouse or other Building Structure for carrying on Business 

wholly or in part for the purposes of trade,’ J alterations.! — Tlic i)i‘ovis.o attached to 

— Mdiere ^ a building to be occupied adjom- ^3 (h: tlie Metropohs ]Management and Building 

iiig premises is erected on the site ot old houses Act, 1882, allowing a teiri|)oniry 

which had previously been sooccaipied, the whoJe structure tii be ” erected bv~a, builder for 

premises constitute .a new limiamg _to winch ,,3^ during the .alteration or repair" of any huiUl- 
tlie Metropobtaii Budding Act, 18;);), apxilics. . ,. ^^q^hoiit a licence. Is limiteil in it s application 

MoIIand B z/ZZe/q lU R. ^)b3 : d) L. L. dib. to" structures erected bv a builder for his use, 
The words of r. 4, s. 2 / Eveiy warehouse does not a!>idy to a 'structure erected for the 
or other building usctl either wholly ()i in pait ,^^.poseof carrying enduring the ])rogress of the 
for the }>nrposes of trade, are not contined to Xhe business usually carried on in the 

buildings ejusdem generis with warehouses. lo. p^j^omises undergoi ng alt erat ion or re[)air. London 

<'0id Building.’^]— A building is not an old Candler, bd L. J., M. 114 ; 

buiiding within 18 ^:19 Abet. c. 120, and IS 19 J* 

Abet. c.'i22, s. S, unless theinclosing walls (which Erection without Licence-Penalty.]— 

expression is not sat isMed by two mere boun dm y g ^ Clner. London (Lunin/ Council, Mo 

walls at cither side ot the ground) were earned . 2003 

higher than the footings before the 1st of daniiarjb '?l y ’ 

1850. Tear v. Freehodij, 4 G. B. (N.s.) 228; “Structure or Work” — Temporary Seating 
6 W. R. 520. ill Completed Building — Buiiding Notice.] — 

‘‘Public Building”-Ambulance Station- erectiem of temporary seating in a emiu 

Deposit of Plans.]— An ambulance station plefed buihimg gr A‘\die 

structurally disconnected with any building, and and therefore the 

Metropolitan 'Buikling Act, 1855. so as to vequii-e of 

tK& S: 

.listrfct '"the ‘‘meaning of any 

itnHingActsCAmen^ 

Y. Meemn, o3 L. 1. 319 ; 49 J. P. 80o. particular case. T VoJuo- y. dLMwneJl, 

<* Wooden Structure of a Moveable Character ” 66 L. J., Q. B. 273 ; [1897] 1 Q, XL 421 ; 76 L. T. 
—Steam Boundabout— Shooting-gallery— Cara- 152 ; 45 W. R. 267 ; 61 J. .P. 181. 
vans.]— A steam roundabout, Ahooting-gallery,;. ; ; . .x. ^ 

and caraYans are not “ wooden- stru’Ctiires .or Building^ used for the purposes of a Canal ^ 
erections of a moyeable or tethpomry ' character Notice to District Surveyor, j— A cmial compau} , 
within the' meamng of the Metropolis- Mapago- under their statu toiy powers, pd ^ bmhiing 
nient ' and 'Building :Actsi 4 toehdinieJit ‘Upoiq one of then wharyes, and let it to peuan t , 
aW may, therefore, ‘I«, set np ^KQnt.'Obtfe, filing .w^o nsed.rt m the coum of tUeir ysmoss. qhe 
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coiniiaiiv vroi-e nut ciu-riui's, I'eceivoil tolls in i summons (issued after the making of rhe cerr;- 
vesmv! o£ Jh,. uassage of barges over their canal ; 1 ficate) for an offence under s ,o alleged^ o. u 
and it tvas arraimcil botmecn thoui and the i been committed in respect of sum .uuu..n-. | u 
toii'ints that all tbe materials remired by the j justice has no jurisdiction to loitn du ai 
tmants sliouhi be carried to tlii wharves i tect's^decision or decide tor 

barecs alone the canal i-Eleld. that the building i me tixed by the is he t.a. n .. . 

I'Ot fur the nanioscs of the canal ' 1 line, bmpaony, (L* 1-^* h t. i. ^ 

within lie aH.aiiing of s. (! 'of the ISCetropolitan j ruled. ^ f 

Buildiiik- Act, IH.-.-. and dial it was the duty ot | oi_L. J., M. t. M Id Ap >. ' j : 

the luiiluer to -ive notice to the district surveyor | hu : W. R. «>bl , 4-J J. 1 . 4-U -j 

1 )L.ifui-e eoinniencin-- to hnild. / '»jle v. Loret/roir, j 

i)‘> L J., ^1. 0. l.'B ; i'lbhiri ‘2 -Q.. ,B. 44 ; f> R. | Determined on Day previous to 

■IlH'/iih L. T. .10: 41 \v;‘ R. .170 ; r>7 J. Ih j bearing of Snmiiioiis-~Bemolition.i-— Where ^jh 

G47. ; applied to the . Men^)|u4itaii IhEtrd oMNorks ivr 

consent to build a hua-ie which \va^ graiueu. 

Buildings for Her Majesty’s serviee.j-— feec p^^twtnthoiit prociii'ing the conflituMssj-Upon whicn ^ 
Jatf V. ILoiitnoii. post, col. 10,76. consent wa^ granted, lie built higner Lunu 

those conditions perimtiui '14 eld. 1 hat a mag !>•- 

’ T X- ti'ate iii)on a siirninuus charging' niin wii ii li.i'siug 

b. In Hegular and General I.me. crectu<l a building beyond the general^ line of 

Sc I.oiidou Buildiug Act, lSi>! (.'.7 & .eSABct. buildings in the street, and I'" 't'i 

c leviii.'). ss. 22-:U Ac. ditiovis on which the cimsci.t ot the 

obtained, might order him under -t> ^ c4, 

Regular Line,” what is.] — By IS & 19 c. 102, s. 7.5, ’UMleraolish so miich c4- tue 
Vim c 120. s. 148, nft-er the 1st of January, was beyond the general hn.e, ahlnmgo.^ one 

1856* no huihlhm' is to be erected beyond ‘‘ the h-ul otily been decided by the superintending 
■ iem in line of buil.lings in the street in whicl, ^-ehitcct on, the day previot^ to the l>ean >«;;/ 
the lime is situate” :-Keld, tliat this tloes not the summons. Iknawm v. St. yg '/ • 

mean a shie7 mathematical line, btrt a sub; j 36 L. J., M. C. 127 ; L. E. 2 (J. B. n2S ; lo W . h. 
Btaniiallv vecular line. Tear v. FreeJmly, 4 G. I>. j 
■"'tN.S.)22B ; '6W. R. 520. "| 

, -x ^ " i House at Corner of two Streets— Arohiteet’s 

General line ’’—Architect s | Qej,tificate— Jurisdiction of Magistrate.]— i he 

The 2'cneral line of buildings reterred to in i bnilt at t-be c.orner uf die 

25 &\>6 Vict.c. 102, s. 75, exists indepeiidently ,,treet called D. gardens, 

of the certflicateof the architect. Ihatceruhcaie alnitting on die eadurn 

does not create the general lino *,>1 building, o-a,r<lens projected beyond a row oi. 

merely points it out for the guidance of the of 1). gardens. Uiidei^s. 

magistrate. Wumhioort/i JjmcI uJ qe (he Metropolis Manaaiement Ameiidmeiu Am 

IMl, 38 I.. J., M. C. G» ; L. E. -1 0. 1 . 8o , the supenimmding 

lU L. T. fi-ll : 17 IV, R. 20(5. i to the Metropolitan Boar.l ot h orks 

The “ general line of buddrugs ' reterrerl i , ; covtilieatc that the main fronts ot that 


.L;,r ij. J. . . -1 .. ■, i arCMiiti'cr to me - 

•■J'he “general li'ne of buddings ' reterre(,l | ; covtilicatc that the main fronts ot diat 

in the Metropolis Management Anie^iuhiieiit Act, j of biiih nigsg 

1862, s. 75, exists indcpmideiitxy ol the cei till- eastern side of lb gardens, l.mt (lid not 

cate of the architect, whicn, mereli pcdits r » pt=.(^>iPc that that was the general lineut oiiildiug'^, 
for the ,a'ni< lance of thomugisU'at.e. Riie,' of the row ot Imu-es or of the street in 

JJonrd nf ]VorJas IJall, (1^. ^ which the appellant’s house was situate Reid, 

followeil. Puildiiiiitim Ictnj Smnp, Jo L. 1. offence under a. 7.' had been cmnnntrei,, 

47.0 ; 30 iV. R. 4f, ; Ri J. B. 87 And see t.^to appelh.nt’s house, and 

aniitf!/ ('ununil V. Cr,m.. and 2.nry v. Loiidoit ,,,..,8 no jurisdictioii tor a n.iagistmte s 

Countij CtiKncil, post, cols. lOih, ,.0.).J. order under that section directing the dcino.un u 

,...., rf ,hP nmiectino' part of the house. 

. Detsrmiuatiou of.]— In clotermmmg the ^ ^1 llhboL Xr.Mhiiitoii, •'■5 R. .1., Ch. nW' : 

seneral line of buildings of a stred- the arch, ect * • JM/ , .. E. o21 ; 

of the Metropolitan Board of W oi'ks ought t.; ..gy g ,7 ;)i_h. L. (E.) ,, 

have regaril to the frontage of hoiiscs prevxouslj • - gnperin tending architect to the 

e.vistin;g. and which may be rebuilt as well as o ^ Council is to fintl by his certihcatc not 

those still stand ing. gf yC/'g'Og- ’Utg is the general line of Utildmg; tor a pm- 

}io:/rd nf >• 'ir/lev, 11 R- /■, x ticidar street, bm also whether the bnikluig coin- 

L. E. 7 (.ih. i)7 ; 2(! L. T. ilfil : 20 ^\ . h. bUu of as projecting beyond the ga-neiul ime 

Observations on the matters to bo taken mto 1 tmtang uii the 

consideration by the London touuty Council m ■ _ , ^ former) qucstiou is eou- 

tixing the building line with respect to a atieet. 7 amp. (,aiinot be reviewed either l;v acouri. 
Woflnt/ V. St. Mfin/ Ahhot, Acw.vHyfoti, (.1 L- R, j gAmary iui’isdictioii or on appeal theretroin. 
Oh. liOX : [18'J2] 2 Cli. -iOi ; b6 R. X. .4/ , 40 " ^ Icnsiwjtnn (,11 App. 

r'- IS srr.? 

_ it! *« i -in h f. Sit is w.'e. 

Decision,]— The certilicate of the supenntimdraa ^- 7-3 j ’p (•44_c. A. ? 

architect -^of the Metropolitan Board t] ‘"‘4p°Apella-M,’s house was built at the corner .., 

made tirnler the Meti-opolis Management itoen l- , Ad and 0. road. Tlse superintendmg 

meut Act, 1 8112 (2.5 S; 23 A tot. 0. b -). ?■ ' 2’ . j architect ^ of the Metropolitan Board ot 'll ort.s 
fixing the " geriei al Ijne ot building ,S A the I ive his' certificate under the 75th section ot the 
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that the building line in the G. road exceeded 
fifty feet from the highway. At the date of this 
certificate all the houses on the w'est side of the 
S. road, including the appellant’s house, had a 
uniform line of frontage to that road only, and 
there was no access to the appellant’s house 
from any other road. The appellant’s liouse was 
within fifty feet of the C. road, and it was found 
as a fact that the site on which the appellant’s 
bouse was built was in the C. road Held, 
that, although the appellant’s house faced the 
S. road, as it was within the building line of 
the 0. road, it was hound to follow the building 
line in C. road, and that the magistrate had 
power to order the removal of the house, or so 
much of it as projected beyond the building line 
in the C. road. Gilhartw Wamhioorth Board 
of Worn^\ 60 L. T. U9 ; 53 J. P. 229. 

Addition to Old Buildings — Distance from 
Centre of Eoad — “Existing Street.^"] — The 
appellant was the owner of a house and garden 
abutting upon an old public carriage-way. The 
house of the appellant as well as several others 
were erected on either side of the road prior to the 
passing of the Metropolis Management Act, 1878. 
In 188"9, the appellant pulled down the wall that 
separated his garden from the road and erected 
a new fence a few feet further back from the 
3‘oad ; he subsequently commenced to build shoiis 
upon the site of the garden, and extended his 
boundary fence to its original position, which 
was less than the prescribed distance from the 
centre of the roadw.ay within the meaning of 
s. 6 of the above act Held, that the road was 
an “existing street” within that section, and 
therefore that the appellant could not be 
required to set back his boundary fence. EW,s- 
V. Londo-7i County Co?uiell, 67 L. T. 558 ; 57 
J. P. 24. 

Forecourt — Notice to Set Back.] — Sect. 14 of 
the London Building Act, 1894, does not apply 
to all the offences created b}^ s. 13, sub-s. 1, and 
where the external boundary of a “ forecourt ” is 
within the prescribed distance from the centre 
of a roadway the county council has no power 
under s. 14 to serve a notice upon the owner or 
occupier requiring him to sot back the forecourt 
so that every pait of the external boundary 
thereof shall be at a distance from, the centre 
of the roadwa}^ not less than the distance 
permitted by the act. Loudon Coiiuty Council 
V. AyUislmry Dairy Co., 67 L. J.. Q- 1^- 24; 
[1898] 1 Q. B. 106 : 77 L. T. 440 ; 61 J. P. 759. 

“Building, Structure, or Erection’^ — Boun- 
dary-wall or Fence.] — Sect. 75 of the Metropolis 
Management Act, 1862, is not intended, under 
the conditions specified in the section, to prevent 
an owner from erecting beyond the “building 
line ” such a wall or fence as would be a reason- 
able ascertainment of, and protection to, his 
property ; it must he left to the magistrate to 
say whether a wall or- fence is made for that 
purpose, or whether, by not being bond fide 
confined to that' object, it becomes a “ building, 
structure, or erection” within the meaning of 
the section. MIU r. Phmitead' Board of Wurh^, 
5 R. 287 ; 68 L. T. 291 j 41 W. E. 496 ; 57 J, P, 
359,' 'yy ' „ ' ^ 

.,1.^ Wall intended asBeteenTer Advertise- 
’ meits*]— It 5g not a condition precedent to the 
issue of a summons under of 'the' Metropolis, 


Management Aniendracnt Act, 1862, for building 
beyond the general line, that the architect 
shoukl have decided a line. London County 
Council V. Croin< (61 L. J., M. C. 160) followed. 
It is a question of fact whether a particular wall 
is a ‘‘building, structure, or erection,” within the 
section. A -wall eighteen inches thick and eleven 
feet high, intended, inter alia, as a screen for 
advertisements, and built in the place of a dwarf 
boundary wall nine inches tliick and between 
two and three feet high with iron railings of 
about five feet high on the top which, somble, 
was not a “building, structure, or erection” ~ 
Held, to be a ‘‘building, structure, or erection.” 
Lory y. London County Council, 64 L. J.. M. G. 
262; [1895] 2 Q. B. 577 : 14 B. 634: 73 L. T. 
106 ; 43 W. B. 677 ; 59 J. P. 630—0. A. 

Conservatories.] — By 25 k. 26 Yict. 

c. 102, s. 75, no building, structure, or erection, 
shall, without the consent in writing of the 
Metropolitan Board of Works, be erected beyond 
the general line of buildings in any street, place, 
or row of houses in which the same is situate, 
such general line of buildings to bo decided ))y 
the superintending architect of the Metropolitan 
Board of Works foj* the time being. A magis- 
tmte having decided that a small conservatory, 
consisting of an iron frame (glazed) projecting 
beyond the wall of the house, but not beyond 
the shop-front, was not an erection within the 
statute, and that it wms not beyond the general 
line of buildings in the street, the court upheld 
his decision. St. Georyds,Ha 7iocer S^iuare, Vestry 
v. Soar rota. 16 C. B. (X.s.) 209 ; 33 L. J., M. 6. 
1 18 ; 10 Jur. (N.S.) 771 ; lO L. T. 504 ; 12 W. B. 
832. . . 

Rights of Owner as affected by G-eneral 

Line of Buildings.] — A “ building, structure, or 
erection ” within si" 75 of the Metinpolis Local 
Management Act, 1802, existing at the time 
when a “general line of buildings” is made 
manifest, can be continued, completed, or altered 
■after the general line ol' buildings becomes 
manifest, and is not within the mischief of the 
section. But if what has been already put up is 
not a “building, structure or erection,” then 
if it is ill advance of the general line of buildings 
subsequently determined, any completion wfill be 
a “building, structure or erection” in advance 
of the general line of baihlings, and so liable to 
demolition pursuant to the section. Wendon v. 
London County Council, 63 L. J., M. C. 117 ; 
[1894] 1 Q. B. 812 ; 9 B. 292 ; 70 L. T. 440 ; 42 
W. B. 370 : 58 J. P. 606— C. ^ 

Projections — Pilaster encroaching on Public 
Footway.] — By 57 Geo. 3, c. xxix. (Michael Angelo 
Taylor’s Act), s. 72, powder is given to the persons 
having the control of the pavements of streets of 
the metropolis to regulate and remove (inter alia) 
all projections from the fronts of houses whicli in 
their judgment are inconvenient or incommodious 
to passengers along the footways ; and a penalty 
is imposed upon any owner or occupier who 
refuses or neglects to remove any such projec- 
tion after notice. — By s. 26 of the Metropolitan 
Building Act, 1855 (18 & 19 Vlct. c. 122)" “ The 
following rules shall be observed as to projec- 
tions. . . . (2) In an}’’ street or alley of a greater 
width than thirty feet any shop front may pro- 
ject ten inches and no moix-.. (5) Except in so 
far as is permitted by this section in the case of 
,'shop fronts^ and wfith the exception of. , . . 
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window dressings and other lilic architectural 
■decorations, no projection fi'oin any building 
shall extend beyond the general line of fronts in 
.ally street, excei)t with the permission of the 
Metropolitan Board of Works. . . The re- 
spondent built upon one side of a public street 
four houses or shops upon, four plots of gi’ciind of 
which he was lessee, and erected against tlie 
fronts of them five stone pilasters, forming parts 
of shop fronts, the bases of which pilasters 
-encroached iij)on the ]mblic footway to the 
extent of six inches in depth. The appellants, 
Inivingpasseil a resolutioji declaring the pilasters 
to be inconvenient and incommodious to })asscn.' 
gers along the footway, sci'ved the respondent 
with a notice to remove them, and upon his 
-defaiilt took out a summons against him. under 
s. 72 of Michael Angelo Taylor’s Act, for not 
removing them. The magistrate dismissed the 
.summons : — Held, that s. 2G of the Metropolitan 
Building Act, 1855, did not amount to a repeal pro 
tauto of s. 72 of Michael Angelo Taylor's Act ; 
that it only authorised projections in cases where, 
but for a statutory prohibition, they would be 
lawd-hd, and did not authorise projections which 
would interfere with the user by tiie })iiblic of a 
public footway ; and that the decision of the 
magistrate was wrong. St. Manj, Id'inritoti. v. 
/Joadwan, 58 L. J., M. C. 122 ; 28 Q. B. b. 154 ; 

L. T. 44 ; 54 J. ?. 52. 

By 57 Geo. 8, c. 29, s. 72, the commissioners or 
trustees having the control of the Yjavenieiits of 
the streets in the metropolis are empowered to 
regulate or remove, in such manner as they shall 
■from time to time judge proper, any projections 
from the fronts or sides of any house in any 
street which, in their judgment, ai'c inconvenient 
•or incommodious to the passengers along the 
carriage or footways of the streets, and a penalty 
•of not less than, 40.s*. nor exceeding 61. is impo.sed 
upon any owner or occupier refusing or neglect- 
ing “immediately ” to remove any such projec- 
tions, on being requireil to do so by a notice from 
the commissioners or trustees. By the Metropolis 
Local Management Act, 1855 (18 19 Viet, 

c. 120, s. 119), it is provided that if any projection 
or obstruction placed against or in front of any 
house slnall be an annoyance in. consequence of 
the same projecting into any street, it shall be 
lawful for the vestry to give notice in writing to 
the owner or occupier of such house to remove 
tlie projection or obstruction ; and if the owner 
or occupier “ neglect or refuse within fointeen 
•days after such notice’* to remove the projection 
■or obstruction, he is made liable to a penalty not 
exceeding 61., and a further sum not exceeding 
4{)s. for every day during which tlie projection 
'Or obstruction continues after the time wdien he 
may be convicted. By the Metropolitan Build- 
ing Act, 1855 (18 & 19 Yict. c. 122), s, 2b, “ The 
f(,>'llo\ving rules shall be observed as to projec- , 
tiuns ; (2) in any street or alley of a width | 
,gi‘eater than thirty feet, any shop-front mayj 
project ten inches and no more. . . . (5) Except j 
in so far as is pemiitted by this section in the j 
case of shop-fronts, ... no projection from any ’ 

. building shall extend beyond the general Hue of ' 
fron.ts ill any ■street,’’ except with the permission , 
•of- the Metropolitan BoanI of Woi'ks. The 
.appellant having obtained a lease of certain' 
surplus land wduch had been acquired by dbe 
'.metropolitan board for the purpose of widening 
a- public street, proceeded to erect thereon seven, 
■shops, and, as part., of the fronts of such -shopv^, 


general line of buildings to tlie extent of nine 
inches of the footway. Upon a eom[,>]aiiit by 
the respondents against tlie appellant under 
s. 72 of 57 Geo. 8, c. 20, the magistrate convicted 
the appellant : — Hekl, that tlie section had ]>een 
impliedly repealed by s. 119 of the .Metropolis 
Local Management xVet, 1855, that any procee-'i- 
iiigs should therefore have been taken under the 
latter section, and that the convictimi must, 
upon this ground, be quashed : — But held further, 
that the projections erected by the appellant 
were expressly authori,«ed hy s. 2d of the Metro- 
politan Building Act, 1855, a'jid that procceilings 
ccuild not therefore be successfuliy taken against 
him under the latter enactment. Sf. Jlanj, 
LsUm/ton, w Goodman (28 Q. B. 1). 154) dissented 
from. Forfomoc v. Sf. Matthoic. Jietifnal Groett, 
GO L. J., M. C. 172 ; [1891] 2 Q. B. 1 70 ; 66 L. T. 
256 ; 55 J. P. 758. 

Bow Windows — Violation of Local but 

not of General Act — Implied Repeal.]— A defen- 
dant was convicted lunler a local act of 85 Geo. 8, 
for having added to his house a bow window 
extending bcyontl the general line of the frojds 
of the houses in the street ; but it appeared that 
the projection did not overhang the ground of 
any other owner, nor in any other respect violate 
any requirement of the general Metro|.joliraii 
Building Act, 7 &: 8 Viet. c. 84 : — Hekl, that the 
eouvictiott could not be sustained, as the general 
act must be considered to have I'epealed pro 
taiito the local act. Retj. v. Pratt. 8 C. L. Pt. 
826. 


Xere V. 
11152. 


What are — Shed and Seats.] — See Le 
JRlc End Old Town Vedry, ante, coL 


Rebuilding on Old Site.] — The 25 & 26 Viet, 
c. 102, s. 75, d<.)es not apply to grouiid formerly 
covered with buildings, iiidess tlie owner has 
relinquished his right of rebuilding on the same 
site. Aucldond (^Lord) v. Wodmlnder Board 
of \Vorh^, Al L. J., Ch. 728 ; L. li. 7 Ch. 597 ; 
26 L. T. 961 ; 20W. R. 845. 

If, therefore, the district board of works 
threatens to proceed under's. 75 1o demolish 
houses which are being rebuilt on nil old site, 
on the ground that are beyond tlie general 
line of buildings, it is acting ultra vires, and 
may be restrained by the court of chancery. 
Ill such a case the metropolitan board ought to 
proceed under s. 74, which provides for compen- 
sation to the landowners. Jh. 

A railway company took laiul covered with 
houses, and pulled down houses for the purpose 
of constructing their railway, and then sold the 
land as building ground : — Held, that the pur- 
chaser had not lost the right to rebuild the 
houses on the sanie site as that occupied by the 
houses before they were pulled down; and that 
for this purpose the yard of a house was held 
to be equivalent to a house. Ib. 
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Abandonment of Intention — Vacant 

Land.] — G. owned two houses in Kensington 
and land therewith, Oolby House came up to, 
and in part p, rejected beyond, the building line k- 
of Kensington lioad, Kensington House stood -. ' - 

'farther back. 'In 1873 G. pulled down the two ■-." ■ '’'■ , 
houses, and, erected a; mansion on part of the ' ' 
land,’ tariher , Back,’ from-:: the - mad '‘.than the ; ] p ^ -• ,, 
original .house, thawing into the street the site ; ' ; 
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the rest of the site of Colby House niid of port 
of Kcosiiitrtoii House to be laid out ns a <i'ar(lcn. 
eKCejst thar a small loiLge Avas built upon part 
thereof. The iiiansiou and lodge Avere iii HSSU 
pulled tlown, and the premises turned into a 
buiidinu- estate. In ISi?] the piaintiil^ teuh a, 
lea^e of part of the site of the two oriu'innl 
boiwO'S, jind beicaii to build up to vrbat \\a:^i 
formerly the fomiage oi: (‘ohm Moii.m (exccipt so 
far as ' it formerly lu’ojeeted). Tire LmuUni 
County Counoil iixed tbe building-line nf the 
plaintiffs land faiilier back than the lormer 
frontage. Tlie plaiiuiiL brought a.n action to 
restrain the defendants iioni taking ^iep'-;, under 
s. 75 of tlie act above named, to compel liini to 
set back his l)uilding. on tlie ground that^ lie 
Avas buibling (tn an old site, and tliai^ilierelore. 
on tlie auliiority of AurUhi/nl v. neeht/bev/e/' 
Boiu'd of blodAs* ( L. K. 7 (Ti. s. jo oidi not 
apijly :-~Heia. that tbe plaintitt’s building Avas 
a new' Ijuildine: erected <ai a vacant space, aiul 
not a restoration of an ol'l building oi' an erec- 
tion on land upon Avliicli it bad always been 
iid'onded to build, and that the ciise aaeis within 
s, 75. and tiic court could not interfere. Worleij 
T, St. Mary Ahh>t, Kominyton, (>1 L. J.. CJn 
GOl ; [lbb2j 2 Oil, hid ; GG L, T. 7d7 ; 40 "W. il. 

A forecoiitt forty feet long, and a back garden 
seventv feet long, formerly belonging to an old 
building, but sulDseqiiently forming tiart of a 
new’ street, in respect of Avhich a building-lino 
has been duly oortilied, cannot, Avbei‘e such, 
building has been pulled doAvn. and the^ owner 
has shown an intention to abmukjn his right to 
rebuild on the actual site of the jdd building, be 
treated cither as part of tbe curtilage of tlie 
bnilding, and in that sense as part of the build- 
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thei-efore invfilkl. JJadoiv v. St. J/arf/ AUnt\ L. J.. M. C. ITU ; [1803] 2 Q. Ik 22S • 7, ll -VA * 
re.'<try. 55 L. J., Ch. 580 ; 11 App. Gas. 257 : 50 L. T. SU ; 41 W. 11. 588 ; 57 J. l\rA7. 

55 L. T. 22J ; 3-1 -W. 11. 521 ; 50 J. P. G91— i 

H. L. (E.) I Incombustible Material — Construction of 

Walls.]- — By 18 cS: 10 Viet. c. 122. s. 12, anP* 
^Erection beyond Line— Time at whicli Matter schedule 1, ‘‘‘every buildiug’shall ’,virh. 

of Complaint arises.] ■— See Ijondon. ('oimfu walls constnictccl of brick, s rone or orker haivl 
Cro.s.s, Lunj' Y. London Count tj {vanl incombustilde siibshiuee” : — Held, luar 


post, cols. 1002, 1003. tliese words amount to a. prcliihitiun 

building the walls of wood or other combustible 

c Construction substance. Stcronnx. GourJeiu 1 E. B. (N.s) iHt ; 

0 . uonsm-otion. , jr. i; J’. 4<)S : 21) L. .J.. 0. V. \ : <! Jtir. (_x.s.'> 

jSrc London Building Act. 189-1- (57 .k 58 Viet. 117: 1 J,. T, 33: 8 W, B. 85. 

c. ccxiii., ss. 53 — 81. c^:c.) ’ ' ■ 

, Construction of Roofs — “Buroline’’ — 

Building Contracts anterior to London i Woven Iron Wire with. Oleaginous Coating.' — 
Building Act, 1894. J — Coniiacts to erect and Sect. 19 of the Metrottolitaj). Bniidijig dci . 1855. 
c()!n})lcle lioU'^es at ccj’lain dales year by year pi'ovides that the roof of every huiidingin the 
for several years, entere(l into ])oforc the })assiiig njetro})olis shall )jc externally eovtuvdwilii slates, 
of the London building Act, LsO-i, are, by s. 212, tiles, metal, or other in com bust i hie matm’ials : — 
preserved fi'orn the o])eratiori of the jmevisions Held, that a roof covcj'cd with a in.uterial cuiii- 
of that act. The a}>])lication of s. 212 is not pose<l of woven iron wire, with a coating which, 
to be narrowed down to s[jccific structural works on the application of a hot coal ora lighted stick, 
dt progress at the date of the passitig of the act. ignited and hiirnt away, leaving the wii-ework 
Tiinmr ^'^. Oldkain, 65 L. J., M. C. 10; [1896] foundation l)are. was not covereti wit}} an inconi- 
1 (}. B. 60 ; 15 11. 603 : 73 1j. T. 4d-l ; 44 W. 1:1. bnstible material within the meatiing of the act. 

Vo'ijne V. Wr'njht 61 L. J.. M. C. 7 : r!892] 

1 Q. B. 104 ; <)5 L. T. 612; -iO W. ll. 191 ; 56 
Union of Two Buildings.] — The alteration ofjj. P. 120, 


Union of Two Buildings.] — The alteration of J. P. 120, 
an old buikling by an addition is tiot an uniting 

of two buildings within r. 2 of s. 28 of 18 <S: U) Thickness of Walls.] — 8ee loot v. JToihj.sotL 
■?ict. c. 122, unless the addition was at some 59 L. J., G. B. 343 ; 25 (L B. I). ItlU ; 55 J. P. 
time a separate birddingiri. itself. Scott v. Lequ, 116 (infi’a, col. 1080). 

46 L. J., M. C. 267 ; 10 Q. B. 1). 236 ; 36 L.'T. 

456 ; 25 W. E. 594 — G. A.. By-Law — Removal of Animal Matter from 

Sect. 9 confines the 0 ].)eratioij of r. -1 of s. 27 “ Site ” underneath Poundations. ] — By the 
to cases where an addition to an old building, 'Metropolis Management and Building Acts 
taken by Itself, contains more than the statutory Aiiiendmont xVet. 1878. s. 16. the Metropolitan 


number of cubic feet. 


Board of Works were einpowcretl to inako Ipv- 


For many yeans before the 18 19 Viet. c. 122 laws with rcsjjee.t to “ the foumiations of houses, 

came into operation, the houses Xos. 66 and Imildings, and other erections, anti tiie .sires of 
67 in A. had been united by means of an opening houses, buildings, and other erections io be cmi- 
in the party-wall between them. In 3une. 1862, strncted after the passing of this act, and the 
B., being the occupier of these two Itouses, and mode in wliich arul the materials with wincl!, 
of Ko. 6 in a lane, inade two openings in the sucli foundations ami sites shall be nnide. formed, 
wall dividing Ko. 6 and Xo. 66. The three excavated, filled up, jjreparcd. and eoiupletod for 
houses together contained more than 21<),()60 securing stability, tho [)reveution of. lires. ami 
cubic feet, but Xos. 6 and 66 taken alone did not forpnr[>oses of health.” By s. 1-1- theteini “ site ’’ 
contain so nnicb : — Field, that the two houses is defineti to mean the whole space to be occu- 
Kos.6() and 67 must be considered as one build j 7 )g, pied by such house, building, or other erection, 
and that the o])eui:ngs between Nos. 6 and 66 betvvccu the level of the bottoii^E the fouialatioris 
rnustbe nia<le in accordance with the ref 4 uireraeuts and the level of the hiise of the wails,” The 
of tlic 18 ik 19 Yict. c. 122, s. 28. AAC/fj v. Metropolitan Board of Works inatle the following 
Woodthorpe, 33 L. J., 3iL C. 68 : 9 L. T. 409 ; 12 by-law : "Ho house, building, O]* otlier erection 
hi. 209. shall be erected upon any site or portiot.) of ariy 

site which shall have been tilled up. or covered 
PiiMic Buildings.] — The rules of construction with any material impregnated, or mixed witli 
contained in the tiust scltedule of the IS ik 19 any frecal. animal or vegetal de matter, or wlacii 
Viet. c. 122. have no reforeiicc t<,) public buildings, shall have been tilled nj> or covei-ed with dust, 
^vhich class of buildings are to be constructed "as or slop, or other refuse, or in or upon wliieli a.ny 
may be approved l\y the district surveyor, wit] i such matter or ref use, shall have been deposited, 
an appeal, in case oi disagreement between him unless and until such matter or refuse shall have 
and the builder, to the Metropolitan Board of been properly removed- by excavations or othcr- 
Works. AVy. v. Curriithcr^s. I B. ck 8. 804 ; 33 wise from such site”: — Held, timt the meaning 
L. J., M;. 0. K)7 ; 10 Jiir, (N.s!) 7(57 ; 9 L. T. 825 ; of the word “ site” in the by-law was govenied 
■ 12 W. E. 372. by the interpretation of that word in the act. so 

that the by-law did not authorise the Metro- 
Height — ‘‘Erected on the Side of any new politan Board of Works to direct the removal of 
Street,”'! — ^xl buikling erected at the corner of fiBcal, , animal or vegetable - matter in the soil 
two strek.s, one Ijeing a new street, is a building below the level of the bottom -of thc]_^foTiiulations. 

“ ereexed on the side of” the 3xew street within Blit&hlll y CkainJier^iyXil <4, E. D, 479; 53 L. T, , 
s. Sil of the Metropolis Management Act AmemB >49 J. P. BB8,‘ ' _ ^ ; 

ment Act, 1862, and consequently such' building ^ 'g:--;' 

must not be higher than the width of the. new_ , Uraut' of Licences for Hoardings. ]--.B. havlJig 
street* London County Chunnlr, LauTmm.^e, ilZ contracted to eaectya new post- 
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-ofrice), which would take two years in its erection, tion. SroU v. Legcf, 46 L. M. C. 267 ; 10 
applied to the commissioners of sewers of the city Q. B. B. 236 ; 36 L. T. 456 ; 25 W. R. 594 — C. A. 
for a licence to erect a hoarding to inclose the 

space, under the City of London Sewers Act, Adjoining Properties.] — The builder of a 
1848, which hoarding would run into four streets, house on a new foundation may not erect half 
The ‘ commissioners refused to grant a licence, his flank or side Walloon liis neighbour \s vacant 
■except upon the terms that there should be a ground. Barlow YjJSxyrmany2^ Bl. 959. 
distinct licence for the hoarding in each of the The 14 Geo. 3, c. 78, did iiot make party-walls 
four streets, that it should continue for two common property ; and if one proprietor added 
months, that a fee of 10/. should be paid for each to the height of such a party- wall, and the other 
licence, and that no placards or other materials pulled clown the addition, the iirst might main- 
for adverti.sing should be placed against the tain trespass for pulling down so much of it as 
hoarding : — Held, flrst, that the commissioners stood on the half of the wall which was erected 
ought not to have recpiired four licences for the on the plaintiff’s soil : the property in a wall 
hoarding, but only one licence. Eeg. y. erected at a joint expense follows the property 

Connv’mionrrfi, Bra,ss, Bx intvtel 22 L. T. of the land whereon it stands. Matts y. Ha whim. 


5 Taunt. 20 ; 14 R. R. 695. 

Held, secondly, that they ought not to have .i. « i 

limited the duration of the licence to twm months. Measurement of Height of Wall ^Storey.] 
but should have granted the licence for such a By^ schedule 1 of the Metropolitan Building Act, 
leiigth of time as would be reasonably requisite 1^55, the thickness of the external and party 
for the erection of the building. Ih, walls of dwelling-houses and warehouses through- 


: walls of dwelling-houses and warehouses through- 


Held, thirdly, that they had no right to impose ottt the different storeys is regulated in accord- 
the condition that no placards, or other materials, rules there laid down, the necessary 

shcmld bft rflaopfl no-m'ust fho. bnn.rrliTio*. Th thickness varying with the height and width of 


should be placed against the hoarding. Ib. tmciaiess varying witn tiie neigiit ana wiatn ot 

the wall ; bj^ r. 5, provision is made for the mode 
of measuring the height of every topmost stoi’ey, 
d. Party- Walls, r. 6, “ the height, of every wall is to be 

measured from the base of the wall to the level 
xSee Lonilon Building Act, 1894 (57 k 58 Yict. of the top of the topmost storey ” : — Held, that 
c. cc.xiii,), ss. 87 — 101, &c. a “ topmost storey” need not necessarily be con- 

' > p ,, tallied within four vertical walls, and that floors 

1. breneraity, enclosed on three sides by vertical walls 

Classification of,]— The word “ party- wall” and in front by the sloping roof of the house 


i. Generally, 


Classification of,]— The word ‘-party- wall” and in trout by the sloping root of the house 
may be used in four dificrent senses : (1) A were storeys within the meaning of the schedule 
%vnll of which the two adjoining owners are and rules. y.^ 59 L. J., Q. B. 343 ; 

tenants in common — this is the most common 25 Q. B. I). 160; 55 J. P. 116. 
and the primary meaning of the term ; (2) A 

wall divided longitudinally into two strips, one Must be Vertical.]— A party-wall must be a 
belonging to each of the adjoining owners ; (3) vertical and not a horizontal division. Holland 
A wall which belongs entirely to one of the v. Wallen. 10 K. 583 ; 70 L. T. 376. 
adjoining owners, but is subject to an easement 

in the other to have it maintained as a divitiing 7 & 8 Viet. c. 84.] — The 7 ik 8 Viet, c. 84, is an 
wall between the two tenements ; (4) A wall act of a local and personal nature. Riahards v. 
divided longitudinally into two moieties, each Basto, 3 1). 6: L. 515 ; 15 M. k W. 244 ; 15 L. J., 
moiety being subject to a cross easement in Ex. 163 ; 10 Jur. 695. 


favour of the owner of the other moiety. Watson 1 
V. Gray. 49 L. J., Ch. 243 ; 14 Ch. H. 192 ; 42 L. T. 
294 ; 28 W. R. 438 ; 44 J. P. 537. I 


See also Boundaries. 


ii. Liability for Bwpenses. 


Wall Extending above adjoining Building.]— where Wall Insufficient for all Purposes.]— 
A wall may be a p.arty-wiiU as to a portion of its Where a party-wall is defective for ail purposes, 
height au(l cease to be a party-wall for the re,st the expense of pulline down and rebuilding, &o., 
of Its height : and s. 75 of the London Building must be borne bv the building and adioining 
Act, 1894, does not make it a party-wall above ownors. Seawell v. Wfihder. 29 L. J., Oh. 71 : 
the line where it ceases to divide buildings. 7 \v_ xi. 691. 

Drury V. Army and Maty Stores, 65 L. J., M. C. 

169 ; XlSm] 2Q. B. 271 74 L. T. 621 ; 44 W. R. Where Wall Insufficient for Hew Eullding 
560: 60 J. P. 421. Only.] — Where a party-wall, sufficient for all 

other purposes, is incapable of bearing the struc- 
Xlnited^ Buildings — Appeal.] — By s. 9 of the ture to be placed upon it by tlic building owner, 
Metropolitan BiTildings Act, 1855, an addition to he lia,s a right, under s. 83 of the Metropolitan 
an old building is subject to the regulations of Building Act, 1855, upon notice to the adjoining 
tlie act ; by s. 27, r. 4, certain buildings contain- owner, to pull down the same compulsorily, 
ing more than 216,000 cubic feet are to be bearing the exx)ense. Ib. 
divided by party-walls ; and by ,s. 28, r. 2, no 

buildings shall be united, if when so united they Owner of Improved Rent.] — The owner of the 
■will be in contravention, of .'the act. A new improved rent, not of the ground rent, was liable 
building was added to an old\building, the to pay the exx^enses of a party- wall, under 14 
united building containing, niore I 'than 216,000 Geo. 3, c. 78. Peek v. Wood, 5 Term Re}). 130. 
cubic feet: — Held, that the iniited building was ’ The assignee of the lessee of xJremises, at a 
not^ within the words of the act, and need not be fixed rent, which be considerably improved, and 
divided by a paidy-wali- ■ ■ An /ap-peiP’.&om' the thereby rendered of greater annual value, was 
decision, of a magistrate, wilTlie under s. 106 of not the owner of the imvjroved rent within that 


decision,- ot a ma^ 
act. .although 


magistrate t^ttdor.f-lOO of j.pot, tli<s owner of the improved rent within that 

ugh .thhrblmi^nq^’fbebnia^^ LamM v* 2 B. & Aid. 467. ’ ,, 
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All executor or rai administrator might be 
liable, as the owner of the impi'ored rent, for the 
expenses of pulling down and rebuilding a party- 
wall under 14 Geo. 3, c. 7S, s, 41, even though he 
had no other assets thnri the improved rent. 
TIuiohir V. ]J77,sv)/i, 4 N. (X M. 359; 3 A. & E. 
142 : 1 li. 131 ; 4 L. J., K. B. 149. 

The lessor of a house at rack-rent (there being 
no other person eiititled to any kind of rent) was 
liable to contribute to the expenses of a party- 
wall, under 14 Geo. 3, c. 78, though the lessee 
had improved the house demised. JJaardniotr v. 
Mhv, 8 Term Ucp. 214. 


habendum from a clay before the rebuilding. 
Tayloi’^ v. Reedy 6 Taunt. 249. 

A., a builder, proposed to B.. the occupier cri; 

! the adjoining house, to build a party-wail, an*! 

I stated the expense ; B. answered " Very well. I 
1 expect to pay what is right and fair,’* and the 
walk was built — Held, that A. was eniitled 5c- 
recover from B. his share of the expense, with- 
out reference to the statute. Stnavf v. Sin if h, 
i 2 Marsh. 435 ; 7 Taunt. 158 ; Holt, 321. 


As between Landlord and Tenant.] — If a j st 
landlord declai'cd on a general covenant to i*epaiv j g 
a messuage, and assigned a. breach, per quod lie j w 
was put to expense, it was sufficient for the j cj 
tenant to plead performance of all, except as to ; h 
the rejiairs of a party-wall, and that those repairs | .) 
were rendered necessary, and weiu done under 14 ] e 
Geo. 3, c. 78. 3Ioore v. Claru, 5 Taunt. 90. ; t 

A lessee for twenty-one years, at a peppercorn j h 
rent for the first half-year, and a rack-rent for | o 
the rest of the term, who by agi’eement was to | ) 
put the premises in repaii*, and convenated to , I 
pay the land-tax, and all other taxes, I’atcs, | ^ 
assessments and impositions, having assigned his 1 1 
term for a small sum in gross, was not liable to i 
pay the expense of a party-wall, either by the 14 t 
Geo. 3, c. 78, or by the covenant ; but that charge i 
must in such case be borne by the original i 
landlord. Sontludl v. Ledbetter, 3 Term Bep. > 

The tenant of a liouse covenanted in his lease 
to pay a reasonable share and proportion of sup- i 
porting, repairing and amending all party-walls, 
and to 'pay all taxes, duties, assessments, and f 
impositions, parliamentary and parochial, “it < 
being the intention of the pai'ties that the land- 
lord should receive the clear yearly rent of bOL 
in net money, without any deduction whatever. 
During the lease the proprietor of the adjoining 
house built a party- wall between that house and 
the house demised, under the statute : Heid, 
that the tenant (not the landlord) was bound to 
pay the moiety of the expense of the party- 
wall. Barrett v. Bedford {Bulid), 8 Term Kep. 

602. . ^ 
A tenant under covenant to repair could not 
maintain an action under the statute, against . 
his landlord, for a moiety of the expense ot 
rebuilding a party-wall, which, being ^ out ot 
repair, the tenant pulled down and rebuilt at 
tiie joint expense of himself and the occupier of 
the adjoining house, to whom he had gpeii the 
notice required by tlie statute, in his land- 
lord’s name, but without his authority, i i^ey v. 
liogem, K. ic M. 357. 


Sub-Tenaixcies.J—xV tenant of premises haying 
built a party- wall thereon, let ajiortiun of them, 
upon a building agreeuient for otV. a 3 ear. ^ .the 
sub-tenant built a house on liis part (->f^ the 
ground, and in so doing made use uf tlie pa'rty- 
wall; the agreement contained no stipulation in 
case of this being done. The sub-tenant under- 
let the house, when finished, at a rent exceeding 
50L Held, that the original tenant was not 
entitled to compensation from his lessee, under 
the statue, for the use of the party- wall, since 
he himself, and not the sub-tenant, was the 
I owner of the improved rent within that clause, 
j Wnium^\. Poelilinyton, 2 B. vk Ad. 878 : .1 L. J., 
K. B. 28. 

If the lessee of a house at a racic-rent underler 
I it at an advanced rent, he was liable to contii- 
bute to the expenses of a part}''- wall built under 
the statute ; nor was the operation of the statute- 
at all varied by any covenants to repair, enteied 
into between the landlord, and his tenant. 
SanyetevY. Birhhead, .1 Bos. tk P. 303. 


Under Building Agreement.]— A lessee of land j : 
from K. entered into an agreement with G., who 
was to build houses and ]>ay him 207,. a year, 
a, rid G. then employed the lessee to build the 
houses -.—Held, that the lessee was liable to 
contribute to a party-wall to which the houses 
were attached. CoUine v. 4 T>mg. »ol , 

1 M. & P. 454 ; 6 L. J. (O.S.) G. l\ 107. 

A tenant who rebuilt a house in I.ondon, with- 
out a lease or an agreement for a lease, and 
therein made use of the party- wall of the adjoin- 
ing house, could not be sued for halt the cost as 
■ owner of the Improved rent : though he 
’svardS' obtained, in consi<leration of the rebmicb 
■' ing, a’ beneficial lease^ gt^a^iow ground 


Eecovery of Money Paid.]— A tenant who has 
been compelled by the building owner to pay tire 
proportion of the expenses of a party- waU or 
structure which was payable, under IS & 19 v let. 
c. 122 , by his landlord, “the adjoining owner,’ 
may maintain an action against the latter 
recover the sum so paid, and is not bound (thoiysih 
entitled) to deduct it from rent <lue or accruing 
due. Earle v, Jlanf/bain, ’ 

10 iur. (K.s.) 208 ; 8 L. T. lib/ ; 11 V . lu 911. 

When notice of pulling down and rebuilding 
a party-wall was given under 14 Geo. 3, c. 78, 
and the tenant of the ail joining house, who wp 
I under covenant to repair, finding it necessary > m 
I consequence, to shore up his house, aiul to pull 
down and replace the Avainscot and partitions or 
dt instead of leaving such expenses to be inciui. ed 
and paid by the owner of the house, giving 
notice in the manner prescribeil by the act, and 
afterwards paying the same to him upon demand, 
emrfioved workmen of his own to do tliose uccesy 
sary works, and paid them for the same Held, 
that he could not recover over against his land- 
lord such expenses incurred by his own oj'ders, 
and paid for by him in the first instance ; all 
the powers and authorities given by the act in 
respect to any works to be done being gi ven to the 
owner of the house intended to be |,)idled down 
and rebuilt, and the landlord of the adjoinnig 
house being only liable by the act to reimbiiisc 
Ms tenant money paid by him to the other owuier, 
for such works as were authorised to be done d> 
such other owner in respect of Biich adjoining 
house. MobhisoTi Y, Leiolii, 10 East, 22/. 
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Amount of Expenses— Objection to^—A struct 
ture within the metropolis having 
bvthe board of works under 18 & 19 \ ict. c. 
ss. 69, 73; an order Was made by a magistrate 
tor* the owner to take clown p;i* otherwnse, secure ■ 
tffie party-^wall^* Upbn Ms default the poard ^ 
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entering premises in tUe occupation of his 
from year to year, and pulling down and rcbuud- 
iinr the party-wall between it and other p>reniises 
belonging to him, without giving the notice 
required by s. 85 ; such tenant not behig an ovtner 
within the interpretation clause, s. and it is 
no objection that he has neglected to give the 
notice to the district surveyor required by s. 88. 
Wheelers, avail, 4 G. B. (K.s.) 584; 2< L J., 
C P 267; 6W.K. 676. Affirmed on appeal, b G. 
(NS.) 606; 28 L. J., 0. P. 200 ; 5 Jur. (N.S.) 
916 ; 7 W. E. 325— Ex. Ch. 

Restraining from Proceeding on Notice. ]— 
191 A ficfendants Luive notice, under 18 cG 19 \ icE 


a‘=^ these'' buildings extended against both sides of not intend to act tipon it : 
be Giu. it was 7“ party-wall ° within the Metro- tife were justihed lu hhnj 
politiin Buildings Act (18 & IS' Viet, o 122), and restrain the detendaius , 
the defciuhmt was entitled, on giying the proper the notice, bum i . 
noti.'os under the act, to take down such part as VV. h. 41J. 
might be iioee^ary for the l™>;i>oses of necessary Insufficient for He 

Teliuilding /v"i//q ’ Where a party-wall, suffici 

11 t ii. B. 41- , 40 L. . t , - ■ poses, is iiica.pab]c of bcari' 

“Adjoining Owner.”] — A tenant placeduponitby thobuildiu 
haviiif^' an equitable interest only under* s. 83 of tlie Metroj 
aoTeement for a lease for a term is, in 1855, upon notice to the aci 
adjoining owner under IS & 19 A'ict. down the same cxmipusoril.' 
■ A.w«4-qg’ notice must be given Smicell v. ]\ e^>der^ 29 P. J 

Building Burnt and m 
ven v. Phillips. 33 Beav. down-— Party Wail less th 
8 L. T. 622 ; 11 W. E. Thickness of Party Wall « 

sequently to the com menc 

' A " ' Building Act, 1894, a biiildi 

deniiid soiue portions of the house trative county of London 
for, terms varying from seven tially burnt, was taken do 
the owner of the liouse its cubical extent, but the 


Rfotice to 
in possession, 
under an 
equity, an 

■c. 122, and three month; 
to him’befoTC any alteration aifcct in g his premises 
can he coiumenccd by liis neigtibour, under the 
powers oF that act. ( 

IS : 9 dur. (N.S.) 657 

'7U(.)., „ ... 

A lessee of a house for a term ot imiety-mne 

years, having ' ---- - - - 

to separate persons 

to twenty-one years, is --- - . . 

within 18 .k 19 Viet. c. 122. IPint Y. Ilarvis, 
19 G, B. (X.S.) 13 : 34 L. J., G. P, 249 ; 11 Jur. 
(N.S.) 485 ; 12 L. T. 121 ; 13 W. R. 742. 

Person in Possession under Building Agree- 
ment.]— A person in possession of land for the 
puriiosc of building under a usual building agree- 


iv. LhihilUy for Pauiayes. 

Protection of Exposed Rooms.] — A Ivuildsng 
owner 'who pulls down a party-wall under toe 
authority of the Aletropolitan Building Act, 185.0 
(18 k 19 Viet. c. 122), is not bound to protect by a 
hoarding or otherwise the rooms of the adjoining 
owmer \vhieh are left exposed to the weather dur- 
ing the time that the tvall is being pulled down 
■ and rebuilt. ThooipsonY. MUL 39 L. J,, G. P. 264 ; 
L. R. 5 0. P. 564 ; 22 L. T. 820 ; 18 W. E. 1070. 

A- Injury to Adjoining Property.]— By 18 k 19^ 
Viet. c. 122, s. 88, sub-s. 2, if a party structure is . 
pulled clown and rebuilt by reason of its being 
BO defective as to make it necessary to pull down 
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rebuild ing shall be borne by t:lie building and 
adjoining owners in due propni-tioD : — Held, that 
the building owner was not liable fo make good 
<hiinage caused to the adjoining owners -premises 
bv sucii pulling down and rebuilding. Briiei' v, 
Tr7///6*. L. T. : h) W. K. 10.2.^' 

A building owner, in pulling do-wn and 
re}:)uilding a defective party-waUl caused con- 
,siderai.)le tlaruage to the adjoiuing owners house : 
— Held, djiit, as the damage was not caused in 
executing Avorks for the sole benefit of the 
building owner, tliere wa.s no statutable liability 
imposed on iiiiii to re|')air. Ih. 

Wdien a statute autlu^rised a company to 
3*eniove tviicl erect buildings, and ])ro\dded a 
fspecilic remedy for i)arties injured by such 
removal and ei-ection, the oeeii[)ier of a house 
adjoining one which liad Ijcen pulled down and. 
rebuilt lyy the e(.)mi)any was not entitled to such 
remedy in respect of an injury S'astained by 
reason of the removal of a ].)arty>wall between 
the two ] louses, after a notice given under the 
11 Heo. ?>, c. 78, altlioiigli the company might not 
have sti'ict.l.y cohipliotL with tl'ie recpiisitions of 
the act in respect of such party-wail, ite v. 
IIu-nqerfoTd Marlict Co., 2 H. A M. 810 ; 1 A. A 
E. m ; 3 L. J., K. B. 50. 

Liability of Builder.]— The plaintiil an 

ownicr in fee-simple of a house in London, brought 
an action agaii'ist ])uilders claiming damages on 
the gi'ound that they, in. the course of rebuilding 
an iiotcd, had causetl injury to the plaintitfT 
bouse by cracking n.nd, displacing the wall; and 
also asking for an ii.ijvniction. On the motion for 
injunction a.n inquiry as to damage was directed 
to be taken, be-fore a special referee, and the 
referee assesseil the structural daina.ge at 40^., 
without p3.’ej Lidice to any question of liability. 
The defendants in their defence raised the con- 
tention that the U'orks wxn*e executed, under the 
];)vovisions of the Metropolitan .Building Act. and 
that the damage (if any) to the plai.ntillf's premises 
was - a necessary consequence of eariying out tlie 
said woi’k.s,” and that the plaintiff's .I'eniedy (if 
any) was only against the building ownier by 
whom the defe.n(.l.ants \verc em}.}loyed ; — Tlehl, 
tliat the A.fetropolltan Building Act did not 
exonerate a builder from liability for damage 
wliicii had arisen from bis negligeiico and want of 
care and skill. The maxim " Kesj-iondeat siqierior 
i.loes not absolve the inferior, :if by his negiigei'ice 
a loss has been, sustained. If, in doing the act, he 
is guilty of negligence wdiereby loss and damage 
are occasiuned to n'n.othcr, he is petsonally liable. 
Jf7i/re V. Befo, 58 L. T. 710. 

Obstruction of Ancient Lights.] — The 18 'A 19 
Vici. a. 122, does not enable the owner to rebuild 
a party structure so as to olistruct the ancient 
liglils of the adjoining owtiei-. 0/vft>s‘ v. Ffaldane., 
8 B. A 8. 191 iT'j.. Q. B. 85 L. 11. 2 Q. B. 
ItM ; 16 L. T. 116 ; 15 W. IL 444. 

8o tlie 14 G-eo. .8, c. 78, s. 48, wdiich authorised 
the building or raising of a party -wall, did not 
protect a party from liability for any collateral 
damage resulting from the building so erected : 
and an actioti was tnaintainable by the occupier 
of an adjoining house, for heighte.ning and builci- 
ing on a part.y fem^e "wnll, w-hereby his window's 
-were darken e<i. WelU v, 1 .M. A W. 452; 
7 Oar. A P. 410 ; 5 D. P. 0. 95 : 2 Gale, 12.; 1 
^Tyr..A CL 715; 5 L. J., Bx..l99. ' . ' j 

In an action fo,r such an injury, no notice of i 
action was necessary, nor was it necessary to i 


bring it within three months ' from the time of 
the building of the wail. Ih. 

Artizans’ Dwellings ~ Bight to Com- 
pensation.]— See Wkfraoi v. Fnjer, 56 L. J.. Oil. 
iU 98 ; 86 Ch. 1 \ 87 ; '57 L. T. 255 ; 86 W. R.'ld.) 


Y. Iroeeedinfjis, 

Action within Three Months,"; 


-“The .Buildiiie 


Act, 14 Goo. 8, c. 78, s. lOo, limits actions tvi be 
brought within three moidli.s. A. began to build 
a party-wall ou B.’s land more than 1 i'lree jiionths 
before action, bur did not com])lcte it till within, 
that time : — Pfeld, that .B. iniglit rec(.)ver for such 
part of the trespass as urns comm it ted within the 
time limited, but that if -uothing iiad beeti <lone 
within the three months, be must bring eject- 
ment. Trotter v. mp.son, 5 Car. A P. 51. 

JiTotice of Action.] — If a person, bona tide 

intending to pursue the authority given by 14 
Geo. 8, c. 78, erected a party-wail, without, in 
fact, pursuing tlie directions of the statute, and 
thereby i3.ijured his neighbour, he was liable to 
an action ; but the action must havo been brougltt- 
after twenty-one days’ notice, and within three 
months after the iujiirv done. Irntt v. IDllman. 
t; I). A B. 860 : 4 B.' A C. 269 ; 8 L. J. (o.s.) K. 1.L 
258. 

Mandamus for Beinstatement.] — ^'VVhere a party 
had pulled down a |.)arty-wall, thereby destroying 
the i-nternal decorations of his next j.ieigli hour's 
house, and rebuilt the wall -^vithollt re})la<uEig the 
decoratious : — Held, that it was ni>t competent 
for the person, so injured to compel by -viiamlamus 
the reinstatement of his apartme-nts under 14 
Geo. 8, c. 78, s. 41, but Ills romedv was bv action. 
Rnj. V. PonF'ord, I D. A L. 116 ; 12 L. 'j., Q. B. 
318 ; 7 .Jur. 76 7. 

Settlement of Disputes by Arbitration.] — 
Although a co-owner of a iiarty-vaill could -not 
at common law maintain an action against the 
(.)thei‘ co-owner for temporarily undermijiing the 
foundation of the wall and replaciiig it witli a 
new .foundatiaii when the work was unattended 
tvirh danger to the security of the wall, yet when 
within The area of the Meti' 0 })(.>lira!t Building 
Act (18 A 19 Viet. c. 122), sucii a work being a 
riglit in relation to a party structure wir'hii-t 
s. 88, sub-ss. 7, 11, cannot be cai-ricd on wli-en a 
difference arises between the building ow.nei;‘ ntid 
tlie adjoining owner (unless t,hey concur in tln^ 
ap[)ointineiir of one surve^'or), except by the 
award of two surveyors and a tlii-rd selected, by 
them, or of any Wo of such surveyors, jus 
provided by s. 85, sub-s. 7. Staidard Bank of 
Br'Ihk South . Ameriea v. St(dkc,s\ 47 L. J.. Gli. 
554 : 9 Ch. D. 68 ; 88 L. T. 672 : 26 W. B. 492. 

But the rights and duties of adjot.iiing owners ; 
as defined by the Me-tropolita-n Building Act, 
1855, are in substitution of those'uiiich existed 
at common law. and are not merely an addition 
thereto. 1 h. 

■— Appointment of “Biapire.] — Where sur- : 
veyors had been nominated under the Metro- 
politan, Building xVet,. 1855, s. 85, to .se-ftle ^ 
differences in dispute ■ between a building owner ; 
and an adjoining oyniei' as to the erection of a ■, 
party-wall, and such surveyors had refused to 
appoint an umpire, the eomf. appointed an ■; 
umpire, under the Common Law Brocedure Act, ' 
l-8'o4, n-tot^ithstandmg ".that an actipn-w'as' -p-eud- " - 
ing to settle the right of one of the parties to an 
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a.lnt in the party-..!!. 3. W. loju 

P"M8L.J.,Oh.l53:4Ch.D.200-.3oL.l.o43. 3 -,j 1 

. 1 from Award 1 -mere an award bL & El. 12fi ; 37 L. J., SI. t-. 311 , 4 Jui. 

ThTsMiou of the act, the goS ; 6 W. E. 408. 
oulv'appeal from that award is to sailway-Excmption. of Buildings ]—S\ here 

court. LVl from that court «f f aich“ mnlcv a railway via.hict constructed by 

bunais. Sea wdl t. Mehstei‘, 2.1 L. J., Ch. , a I ^ company acting uiuler a bt,u. c 

SV. E. 091. • ^"ere enclosed by walls with gates, the euclo.e. 

5;s,; "“a. w.* ...All ««y 

something difierent. 2b. 8 El. Jc Bl. 728 ; 4 Jur. (N.S.) 

e. Surveyor’s Fees and other Charges. 4,04 0 W. E. 246. ^ 

Si>e London Building Act, 1894 (•'>7 & Separate Sets of Chambers One ui m y 

c. ccxiii.), s. 154-162, and sched. 3.1. (1) and (,o). ^f^cptatcrtSii^^ 

liability of Owner.] -In 1866 notice was noth each other except hy 

giverby a'^huilder to the district °f h. f 

■fntention to erect three hoiiseb, iindei ^ ^ Metropolitan Building Act, Iboo, 1.0 

Viet, 0. 122. s. 38. The surveyor inspected the \ tl district surveyor to charge a 

houses ami the roofs were covered- m on the L in respect of each ot them. -Voei 

s! « •• I. T. i I "'■•'■ r- ■■ ■ ■ - - 

under s, 51. T. first became owner in 18()J , .ind of.l— XTnder the Building Act (18 k, 

the smweyoT, after due demand, /, ■]() viet c 1 •> 2), s. -ll), and the schedule thereto, 

summon^ against T. for the fees:-^Held, that entitled to a Jee of K).. 

owner” meant owneiMor the time being^v.^ tho j- . j or stone floors over 

f„“s,ris^5S, s.iiwta“tAo?t.‘SS 

with L. to grant leases of ninety-mne jcais . buildih" to which anv given nnmhci of the 

Tertain plots of the land, so soon as ^- s^ is\n“uae.l to be appropriated-a ma ter 

have erected houses thereon at a pcpp j.^ot which is to be ascertained and detormmul 

%ut until the 24th of Juno, 18v0 pd at ci. a a. ol t,^ot the fee is sought 

at 287. a year. ^ C he^mrenS^^^^^^ S te iccSvered. Power v. Wlpnore, L. E. . 

in about September, 18/0, and C. became eiiouc p .333 37 L. T. 148. , „ 

to receive the first q«“t®r s ground x cut on t c ^iggision, of the magistrate upon sucli a 

29th of September ; the houses summons is the suhiect of an appeal uiper 20 A 

the district surveyor, and he, on the 2bth of |““y^3 notwithstanding s. 106 (the appeal 
October, 1870 delivered ^ hill for h]s fee^o ^ lln)^tho Building Act. Ib. 

who afterwards became insolvent. _ Ihehui-icjoi ci.u ^ ^ ^ 

afterwards claimed payment ot his fees tio . . Excessive Demand.]- By / & 8 

—Held, that he, was not liable to pay jf j,jiy gun'evor demand or wilfuU.v 

as he not the owncrof the houses 'vitinn the , I mt. m ^ shall be eiitirted 

meaning of ss. 3, 51 ; for that L., the lc> ^ i +|vjg ^ct or if in his capacity o^. sunejoi 

ninety-fiLvmycai’S}, whether he had a legal or onl^ receives a fee for any act or omission in 

an equitable title, had the power ^ 

. houses and i-ecei''® the profit, and .as theiefoic ^ j,, or to be 

owner.. or tonorfl his office i-Held, by Erie J., 

M. C. 8 ; L. E. 7 Q- B. 5o ; 2n L. T. u9o , -0 .d^^ha^g 

H^'tlie"ownor in fee of land, agreed to let it to ^jf^“^ht':'^and bT Sleridge, .1., and Wight- 

S.on a hffildffiglease for|ighty-one|eais, at a “1" f ^ case where 

peppercorn rent for, tl^e- Atst 7 S^survcYor received a fee wholly nnauthonsed 

^ond, and 127. for thfc remainder of the .term, tiic sra^^ ^nutted to 

B built houses uponXhel^?ld,‘m^3:espect'Of whicl^ y . ‘ t doing or omitting to do which 

.dUiSg the first year- -of. the term,, pertain claim to receive Seg.x.B^Ager, 

& ■ .'s.^fS-Sgav'JS^S'S , 2 
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. ' f. Consent of ConnciL 

Neglect of Conditions-— Order to Demolisk.] — 
"Where Ih iipplieh to the Metropolitan Board of 
Work8 fur consent to build a house, which was 
granted, liut witliout proeuring the conditions j 
upon which tiie consent was granted, he built 
the house higher than those conditionspermitted : 
— Held, that a magistrate, upon a smnmons 
clnirgiug him with having erected a building 
beyond the general line of buildings in the 
street, and contrary to the conditions on which 
the consent of the board of works was obtained, 
might order him, under 25 & 2G Yict. c. 102, 
s. 75. to demolish so nnicli of the house as was 
beyond the general line of buildings, although 
this line had only been decided by the siipcrin- ' 
teinling architect (.ai the <lay previously to the 
hearing of the summons. Jidumati v. St. Panmia 
Yedry, 86 L. J., M. C. 127 ; L. 11. 2 Q. B, 528 ; 
15 W. E. 904. 

Notice.] — The power given by 18 & 19 

Yict. c. 120, s. 76, by which a district board is 
authorised to demolish a house, on neglect of the 
builder to give seven days’ notice of his inteii- 
tion to build, does not empower the board to 
demolish the house without first giving the person 
guilty of the omission an opportunity of being 
heard. Coopery. Wandmorth Board of 
14. C. E. (N.S.) 180 ; 82 L. J.. C. F. 185 ; 9 Jur. 
(N.S.) 1155 ; 8 L. T. 278 ; 11 W. B. 646. 

The right to sue is not taken away by s. 24, 
giving a right of appeal to the Metropolitan Board 
of Works. Ih. 

Application for Consent after Erection.] — The 
London County Council have no power to enter- 
tain an application under s. 1 8, sub-s. 4, of the 
London Building Act, 1894, for their consent to 

the erection, formation, or extension of a new 
building or structarc within twenty feet of the 
centre of a carriage highway,” when such new 
building or structure has already been erected 
within that distance without their consent. Iley. 
V. London Countif Council.^ 66 L. J., Q. B, 516 ; 
76 L. T. 472 ; 45 'W. B. 605 ; 61 J. P. 48,9. 

Modification of Plan — Obligation to Eebuild.] 
— ^^Vhere a man. under contract to build accord- 
ing to a specified plan, and according to the 
metropolitan building acts, commenced building 
accorcling to the plan, which was in some parti- 
culars in contravention of the buihling acts, 
and upon being cautioned by the board ,stO})])ed 
building, and refused to proceed : — Held, that 
he was bound to rebuild in conformity with the 
plan, modified so as to meet the requirements 
of the statutes. (Mitt v. Smith. 10 Jur. (N.S.) 
1128: 11 L. T. 298. 

Eemoval of Building — ^Notice of Intention to 
Erect.] — The 18 & 19 Yict. c. 120, ss. 88 and 85, 
do not apply to the case of the mere removal of 
a building from an adjoining building without 
disturbing the party structure, and no previous 
notice under the act need in such case be given. 
Major V. Bcirh Lane dh., L. B. 2 Eq. 14 

L. T. 648. 

After Leave to Erect.] — In 1876 T. 

applied to the Metropolitan Board of Works for 
leave to erect an iron building, called a skating 
rink, at the back of his premises, pursuant to 
18 k 19 Yict. c. 122, s. 56, and the board granted 
leave on T. giving the board an undertaking to 

b-'-VOL* IX. ' X ' 


remove the building within two years. The time 
elapsed, and the board called on T. to remove 
the building, but he failed to do so : — MeLi. that 
ss. 45 and 46 applied only to a building in the 
course of erection, and not to this case, and there 
was no power given to a magistrate to enforce 
its removal. Parsoiu v. Time well, 44 J. F, 21Hj. 

Licence to erect Temporary Wooden Struc- 
ture.] — See Hall v. Small piece ; Jjondon County 
(Jouncll V. Pearce ; London County ('ouncll v. 
Humphrey.^ ; and J-.ondon County Council w 
ante, col. 1068. 


g:. Dangerous Structures. 

Delegation of Powers to Architect.] — Y^hein ii 
public duty vested in a [)iiblie body is not dis- 
cretionary, but merely miiiisteriai, the public 
body may delegate it to one of its odice!-s. The 
duties of the Loxulon County Councii as to 
dangerous structures under Fart IX. of the 
London Building Act, 1894 (57 58 Yict. 

c. 218), are merely ministerial, and may there- 
fore be delegated to the couiicil’s superintending- 
architect. London (Jountnf Council v. Llohhlu. 7f> 
L. T. 687 ; 45 W. B. 270 61 J. F. 85. 

Service of Summons— Owner of Premises.]— 
The rule to be observed in the service of a 
summons under s. 107 of the London Building 
Act, 1894, is that where the owner of the premises 
can by reasonable and ordinary iiK|uiry be dis- 
covered the procedure must be under s. 1 of the 
Summary Jurisdiction Act, 1848 : but that where-, 
after such impury, the owner cannot be ascer- 
tained, the procedure under s. 188, sub.-s, 1, of 
the act of 1894, is applicable, and the summons 
may be served by affixing aco[)y thereof on some. 
conspicuons part of the building to wliich it 
relates. Beq. v. Mead. 66 L. J., (). B. 874 r 
' ri898] 1 Q. B, 110 ; 77 L. T. 462 ; 46 Mb E. 61 ; 

1 61 J. P. 759. 

Not adjoining Public Thoroughfare — Order to 
Demolish — Jurisdiction.] — The jurisdiction of 
I magistrates acting under the IMctropolitan Biiild- 
i ing Act, 1855, to make orders for the demolition 
' of dangerous structures, extends to cases where- 
the premises do not adjoin upon a highway oi" 
public thoroughfare, and do not constitute a 
danger to the public at large. I^ondon Cvunfuf 
Council V. ILerrlmp 68 L. J., M. C. 280 ; [18941; 
2 Q. E. 522 : 10 B', 455 ; 58 J. P. 721. 

Notice ny County Council to Secure — Counter- 
notice requiring Arbitration — Tim© for Eeport.] 
— If an owner upon whom a requisition to pull 
down a building as dangerous has been served 
under the London Building Act, 1894, makes a 
counter-requisition under s. 107 of the act, 
requiring the matter to be referred to arbitration, 
but fails to name a surveyor in such counter- 
requisition, the counter-requisition drops. If 
the owners surveyor and the district surveyor 
fail to report within seven days, the matter falls 
' to be dealt with by the arbitrator if the surveyors 
' have appointed one before entering on the matter. 
If they have not appointed an arbit)‘ato.r, theui 
again the counter-requisition drops, as the owner 
I is in default. , Any difficulty arising as to the 
i arbitrator who has been dul3’- nominated not 
I reporting within fourteen daj^s, either on account 
j of illness or other unavoidable cause, can be 
i cured by an ' order of the court under the 
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Arbitration Act, 1889.^ . 
sf, BernsUbi^ 61 3, P. 630. 

‘‘Expenses Incurred in Eespect 

are 1 A structure within the metropolis havm„ 

been surveyed and 

was served on the owner under 18 5. IJ v ict. 
rr?2 ss 69, 73 : and not having repaired it, 
L waVJuinmoned by Mf ropobtan boarf 

of Worhs before a magistiate , the . 
was adioarned from time to time, au<l u ti- 
mately ^mtlidrawn,- the owner having m the 
meantime daly repaired the structure. Ihe 
board sought to charge against the 

as “expenses incurred m lespccr 
^angm's sActure,” in addition ^ t^ -; 
vpvors fees allowed by ss. / / , the roilo\^ u 

items which, by resolution of the board, had 
Items, \\ J nwnPTS 


— See Tuhlis v. 
1897] 1 Q. B. 74. 


the time Of commencing the building and up to ; 
the completion of it so as to Pf 1?;^ , 

roofed in, the general line ot frontage of the 
buildings intended to be erected m the street had 
not been fixed on and mdmated by the surve^^^^^^ 
to the local board of works under 2 o cb 26 \ ct. 
c 102 s. 75. Whentbebuilding wassoieadj to 
be roofed in the surveyor fixed upon 
cated the line of frontage, of which L, hml notice, 
but continued nevertheless constructing such | 
edifice so as to cause it to project beyond tie j 
line, until the building was nearly completed, j 
without having obtained the permission of the 
Metropolitan Board of Works for such P^’^^ection 

required by 25 & 26 Vict. c. 102. _ 

■ofieuce in contravention ot the provisions ot the 
-statutes he was indicted : — Held, that the statute 
creating the ofience pointed out the remedy 

whereby the buildings complained ot 

demolished by order of a justice, and that that 

wastheonlyi4medythatcouldbepure 

indictment therefore would not lie. hey. . , 
Zovihond, 2i L. T. 357 ; 19 W. h. 753. 

Against whom.]— When there is a known 
owner or occupier, the proper po^'fn to F'oceed 
against for an infringement of the Metre polls 
Local Management Amendment Act (2o 2b 
"Vict c 102), s. 75. is such owner or occupier, 
and ‘not the builder, and a summons upon the 
builder is only valid, whilst he is engagecUn the 
work. BruUowy. 'St George, Majumr 
Vexfru. 41 1). J... Ok, 134 ; L. B. 13 Eq. 333 , 2o 


line of buil.luig, and the tune begins to ran from 

the day such intrusion is discovered. J-O 

Where, therefore, a vestry having on the 2oth 
of ILust discovered that an owner of ayous^e 
had on the 24tli of August put up tiic tiame- 
work of a conservatory which intruded oti the 
space beyond the general 

on the 23rd of September, but such \esl15 , not 
having received the certificate of the siipermt eud- 
inr, architect until the 2ii<l ot March, took no 
itep till the Ithof March, when they issued a 
fumuions against the builder who had m ttie 
meantime been paid, and had ^ 

Held, first, that the summons vas isbued against 
the wrong person. -7^* r?. 

Held, secondly, that it was out of time. 

The limitation clause m 2o k 2(> ^ ict- 1- 19-c 
s 107, imposing a limit ot six months toi 

making a comidaint for °bhat 

nenaltv or forfeiture for an oflence against that 
act does not apply to a complaint fur the erec- 
tion of a building beyond the general line of 
buildin'^s ot a street without the consent of 
the McSropolitan Board of Works, contrary to 
“ 75. which provides the means of obtaining 
an order for the demolition ot such hmldmgs. 
Bermmidiey T'esf ry v. /»/««««! B 
67 : L. B. 8 C. P. 441 ; 2^ L. T. fa6o ; 21 W. h. 

626 . 

Under s. 75 of Metropolis-Management 

Act of 1862.1 — Although there is nothing in 
the Metropolis Management Act, 186 p, to limit 
the time within •"'hioh proceedings uiidei s. /. 
must be taken, yet s. H ^ ^ ll 
applies, and they must ,V 

wdtliin six calendar mouthy 

(1 Ex. D. 188 ) foUowed v. 

Snow, 45 L. T. 475 ; 30 W. E, 46 ; 4b J. X . b/-. 
When a building is erected beyond the 
general line of buildings the matter ot compkont 
Srisfs as soon as the building is erected aboic 
the level of the ground so as to : 

the building line, even though at 
the superintending arohiteot . 'l?® 
as to the general line ot buildmgs C began 
to erect a house before the 2(th Apiil, 1 j 
land at that date the building was erected as 
' far as the joists of the first Boor ; the 0^1 tih- 
cate of the superintendmg architect ot the 
London County Council s'-® “ *3“ 
of buildimr was given on the 6th August, l^M, 
°4l on the 28th October, 1891, the I.ondou 
Countv Council took out a summons Betoic a, 
magistrate, complaining that C. had unlawfully 
erected the building beyond the general line ot 
buildings, oontravy to the 3r, ^ 26 yet. c. 1 L, 
s. 7,5. By s. 11 of 11 & 12 tbet. c. 43, it is p o- 
vided that in all cases where no time is speoiail} 
limited for making a complaint such 
shall be made within six calendar montlu. horn 
the time when the matter of such 
arises Held, that the matter ot 
had arisen more tlian six months bctoie the 
98th October, 1891, when the comiilauit was 

made, and the summons must te dismisyd. 

Zondim Coimtg Cmtneil v. 6rfl.w, bb H I /ol- 
C, A. Beversing 61 L. J., M. 0. IbO , ob J. . 
550. 
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Counfif Connrll. 64 L. J., 3'L 
Q. B. 577 ; 14 K. 634 ; 73 L. 

677 ; 59 J. i\ 630—0. A. 

Continuing Offence.] — A conviction 

under the Metropolis ^ilanagement Amendment 
Act, 1862, for a continuing offence under s. 85 of 
rluir jict (rel:i,ting to the height of Imildings), is 
valid, although a complaint in respect of the 
original offence has not been preferred and a 
ccuiviction obtained within the six months 
limited try s. 107 of the act. London (.^ountij 
(Lunotl V. WorJoii, 68 L. J., M. C. 218 : [1894] 

2 (h B. 826 : 10 K. 510 : 71 L. T. 487 ; 43 W. 11. 
11 : 18 Cox, C. 0. 37 ; 59 J. B. 263. 

Where a temporary structure had been erected 
Yvitinu the metropolitan district without the 
licence of the Metropolitan Board of Works, 
but no comphuTit of such erection was made 
\intil after the e.xpiratiou of six months from its 
completion : — Held, that the offence was a con- 
tinuous one as long as the structure remained 
existent, and that pa'oceediiigs for the recovery 
of the penalties might be taken wntliin six 
months of the time within which it continued 
to exist. Mefropol'ita7i Boards of Works- v. 
Antlunuf, 54 L. J., M. C. 39 ; 38 W. II. 166 ; 49 
J. P. 220. 

Jif on-compliance with ISTotice.] — G., the 

builder of a new house in the metropolis, on 1st 
April sent notice to B., the district surveyor, with 
plans. On 4th August, B. served a forty-eight 
hours’ notice on G. to amend the work and have 
sufficient area space pursuant to 45 Yict. c. 14,s. 14. 
The house was then covered in, and nothing was 
done under the notice. On 1st h’ebruary follow- 
ng, information of an offence was laid by B. : — 
Held, that the offence was tlie refusal to do the 
work ordered on. 4th August, and the informa- 
tion was within the six months’ limitation. 
Borin V. GiUii, 51 J. P. 485. 

Wooden Structure erected and continued 

without Licence.] — A liability to penalties for 
erecting a wooden structure without licence 
under s. 13 of the Metropolitan Buildnig Act, 
1882, which existed on January 1, 1895, when 
the London Building Act, 1894, came into 
operation, is saved by s. 215 of the latter act ; 
but proceedings which have been delayed for 
more than six months after January 1, 1895, 
cannot be taken for the recovery of such penal- 
ties owing to the operation of s. 11 of the 
Summary Jurisdiction Act, 1848. Bey. v. Cluer; 
Londo'U- County Council, Bx parte, 67 L. J., Q. B. 
36 : 77 L. T. 439. 

Jurisdiction of Justices.] — In a proceeding 
Before a magistrate for e.recting a building, with- 
out the consent of the Metropolitan Board of 
Works, beyond the general line of buildings in a 
street, the certificate of the superintending archi- 
tect of the board is not absolutely conclusive, but 
tlie magistrate is entitled to judge for himself 
whether the line fixed by such certificate is in 
fact tlie general line of buildings in the street. 
fShnpson v. Smith. 40 Ij. J., M. G. 89 ; L, B. 6 
€. P. 87 ; 24 L, T.'lOO ; 19 W. R. 355. 

An order by a justice under 18 & 19 .Yict. 
c. 122, s. 73, after reciting that a complaint had, 
been made by the assistant commissioner that he 
had caused notice in writing to be given to 
the owner of a structure, requiring ' him to 
repair it, and that he had failed so to do, ordered 
■ to -repair ^ 
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second justice to recover from F. the erq,>cnses 
incurred by the commissioner in rej'>airing the 
structure, on F. having failed to repair, rhe 
justice dismissed the summons, on the ground 
that the order, which was put in in evltience, 
was defective for not containing any averment 
that F. had been summoned to answer the com- 
plaint, or any adjudication that the conipilaint 
was true : — Held, that such secoiid justice iiad 
jurisdiction, upon the hearing of the summons, 
to enter into the tiuestiori of the sullicioncy of the 
order ; and that the oi-der was insufficient and 
bad upon the face of it, on the above grounds. 
Lahalmondwre v. Front. 1 El. t'c El. 527 : 28 
L. J., M. C. 155 ; 5 Jur. (>^.S.) 789 ; 7 W. E. 
205. And nee ante, cols. 1069, 1670. 

Notice by Surveyor after Building completed.] 
— Sects. 45 and 105 of the Metropolitan Building 
xVet, 1855, do not empower a district surveyor to 
give notice, after a building is completed, 
rei-piiving the builder to make alterations in the 
woik. Smith V. Le.qy, [1893] 1 Q. B. 398 : 5 R. 
233 ; 68 L. T. 347 ; 'il W. R. 464 : 57 J. Ik 295. 

A magistrate has no jurisdiction urnler s. 46 of 
the Metropolitan Building Act, 1855. to make an 
order on a builder to do certain works required 
by the district surveyor under s. 45 after the 
builder has ceased to be engaged in erecting 
the building. WalUm v, LUter. 63 L. J., M. 0. 
51 ; [1894] 1 Q. B. 312 ; 10 .R' 127 ; 7U L. T. 
348 ; 42 W. R. 318 ; 58 J. P. 283. 

Even if the magistrate had jurisdiction to 
make the order under s. 46, he has a discretion 
under s. 47 to refuse to enforce the order or 
inflict a penalty for non-compliance where such 
order is made inadvertently through ig.riorance 
of the facts. Ih. 

Appeal to Quarter Sessions from Order 
for Demolition. ] — An appeal to quarter sessions 
will not lie against the order of a justice direct- 
ing the demolition of buildings under s. 75 
of the Mctro];)Olis Local Management Amend- 
ment Act, 1862. By s. 23.1 of the Metropolis 
Local Management Act, 1855, any person 
aggrieved by any adjudication of a justice *■'' with 
respect to any penalty or forfeiture under the 
provisions of the act” may appeal to quarter 
sessions. By s. 75 of the Metropolis Local 
Management Amendment Act, 1862 (which, by 
s. 110, is to be construed as one act with the act 
of 1 855), where a building is erected beyond the 
general line of buildings in a street without the 
consent of the Metropolitan. Board of Works, a ; 
justice of the peace is empowered, upon com- 
plaint made and after inquir}^ held as the act 
directs, to order the owner or occu|yjer to demolish 
the building, and in default of compliance with 
the order the vestry of the parish or board of 
W'Orks for the district shall demolish the building, 
and may remove and sell the materials, and 
recover the expenses of so <loiug from the owner 
or occupier: — Held, that the order of a justice 
directing the demolition of a building under s, 75 
of the. act of 1862 was not an adjudication : 

with respect to a penalty or forfeiture ” wdthin 
s. 231 of the act of 1855, and therefore that no 
appeal to quarter sessions would lie against the 
order,. ,Beq.Y. .Middlesex JJ., .Ehdum. Fx paxte., 
51 L, M-'C, 94 ; 9 Q, B, B. 41 ; 30 W. E. 657 ; ,■ 
46''X;P.'55L;'->; ■ 

Appeal to, Court of Appeal ou Case stated.]’ 
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that their approval ol the scneme wa^ ua, 

en and that the drain in question was thei efoi e a 

"t “drain.” and not a “sewer,” within the meainng 
“of of s. 250, and did not vest in the local board. 

• Jiuteman v. Pa/Zt/i’ Board. War&v »b 1- J., 
Ch 149 ; 33 Ch. D. 360 ; no L. i 

A drain for draining a group or block ot houses 
by combined operation laid and constnicicd m 

1838 is, in the absence ot evidence th..t it had 

been constructed by the order or direction or 
with the sanction or approval of the metropolitan 
commissioners of sewers, or, since Januaii 4, 
1856, of the vestry, a “sewer repairable bj the 
vffitry, and does not fall within the dehnitiuii of 
“drain” in s. 250 ,of the Metropolis Management 
Act, 1855, as extended by s. 112 of the Aiiiciid- 
ment Act, 1862, so as to be repairable b> the 
private owner. Applfmrd //■;(' f- 

66 L. J., Q. B. 27 ; 45 Iv. 176 ; 60 J. 1. 60/. 

See 6'. in C. A., infra. . 

A drain was constructed in the inetropcdis in 

1839 for draining a group of houses by combined 
* operation, and was a “ sewer ” within the meaning 

of s. 250 of the Metropolis Management Act Ibuo 
' 718 & 19 Viet. c. 120), and so repairable by t lie 
' Wstrv of the parish, unless constructed betore 
January 1, 1856, “with the sanction or approval 
. of the* metropolitan commissioners ot sewcri^^ 

) within the meaning of s. 112 of the Metro])olis 
Management Act, 1862 Held, that the expres- 

’ sion -^metropolitan commissioners ot sewers m 

L the latter act refers to the metropolitan coin- 
. missioners of sewers created m 1848 by 11 .U 
1 Viet c 112. and does not include commissioners 
1 of sewers having authority in the metropolis 
. previously to that act, and that the dram was 
7 therefore a “sewer” within the meaiimg of the 
> act of 1855, and repairable by the vestr}^ 

■ Avpleyard y. LamUth ^ 66 L. J., Q. !»• 

‘ 347 ; 76 L. T. 442 : 45 W. E. 370 ; 61 J. B. 2/6- 
C A 

e ’plans of six semi-detached houses were deposited 
1 with the local authority, showing a separate 
a drain for each pair of houses. The plans were 
e passed subject to the execution ot the drainage 
Li works to the satisfaction of the board s survey oi. 
e The houses were then built, and one ot them 
jr afterwards became the property ot the detenclant. 
d A nuisance arose from the defective condition 
y of the drain of the defendant’s house, and on 
s. opening np the drain it was foimd that three 
d others of the houses drained into it Heici, rnai 
le from the injunction the drain was a sewer, vestetL 
•h ill and repairable by the local authority, and that 
ik the defendant was not estopped from saying so 
1 - on account of the circumstances connected witii 
d the orimnal making of the drain, to wlncli he was- 


decision of the queen’s bench division on a case 
stated by a magistrate upon a summons taken 
out under s. 46 of the Metropolitan Building Act, 
1855 for a contravention of the provisions q... 
s 19 of that act ; for the decision of^ the queen s 
bench division is a decision in a ‘‘ criminal cause 

or matter” within s. 47 of Judicatme Ac^^^ 
1873. Payne v, Wright, 61 L. J., M. C. 114 , 66 
L. T. 148 ; 17 Cox, C. C. 460 ; i>6 J. P. o64. 
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bring the constniclinn within the dertcription of 
“drainage by a combined oj)erati<.(ri under the 
ordei' of any vestry in s. 250 of the same act. 
Jltci. V. SL Miittheir. J^etlimd Veiftry^ 

05 'L, J., xM. C. 120 : [ISOO] 2 Q. B. 05 74- L. T. 
Ttd. ; -Mr W. II. 55t) : 00 J. B. 442. See S. (1 in 
0. A., infni, col. 1008. i 

: - — Chang’e in Use— Approval of Local Antlio-.| 
rity. 1— The mere fact that a pipe which once car - 1 
ried fhe d min age of two or more houses has ceased i 
to cari'y the drainage of more than, one house 
is not sLitucient to change the character of that 
])ipe fioni a “ sewer” to ab‘ drain.” St. Leonard. 
Shoreditch. Vertryx. Phelan. 65 L. J.,M. G. Ill : 
[1S06] 1 Q. B. 5:i;i ; 71- L,T.'285 ; -14 W. II. 427 : 
60 J. lb 244. 

Scmble, the absence of any evidence that an 
ancient pipe conveying the sewage of two or more 
houses was so coiistiucted under the sanction of 
the hical authority, does not raise any presump- i 
tiotv ill. favour of its hatdng been so constructed, j 
Ih. 

Drainage of ‘ ‘ Premises within the same 

Curtilage,’’] — The drainage of a double row of 
houses and shops on each side of a passage j iassed 
from each house into a brick drain wliicli ran 
down the centre of the passage. The passage, 
and the houses on each side of it, belonged to one 
owner, and were arched over by a conimoii roof ; 
and the only access to the houses was by passing 
along the passage. There were gates at each end 
of the passage, which were closed to the public 
at night and on Sundays, but o|,>en to the tenants 
of the houses at any time : — .Held, that the drain 
under the ])assagc was not a drain used for the 
drainage of one building only, or of premises 
withiidthe same curtilage, within the definition 
in s. 250 of the Mctrojiolis Local Managemeut 
Act, 1855, and was, therefore, a sewer, and repair- 
able by the vestry, and not by tlie owner of the 
houses. St. Maf'ti/drdn-tJie-Picddr Ventry v. 
Bird. 64 L. J., Q. B. 280 : [1895] 1 Q. B. 428 : 
14 K.' 146 ; 71 L. T. 868 ; 48 W. K. 194 ; GO J. P. 
52— C. A. 

Two blocks of b idle lings, belonging to one 
owner, who let them out in forty-six sets of 
apartments, were separated by a causeway or 
yard twenty feet wide. On one side the cause- 
way opened into the street : otherwise it was 
enclosed by the buildings and a wall or railing. 
One of these blocks liacl doors opening into the 
causeway : there was no access to the causeway 
from the haiidings in the other block. Twelve 
branch drains ran from the buildings on each 
side of the causeway into a main drain which ran 
nnderneath the causeway between the two blocks 
into the sewer in the adjoining street : — Held 
(Uigby, L.J., dissenting), that the main drain in 
<.]uestion was a drain repairable by the owner, 
and not a sewer re}.)airable by the vestry, the two 
blocks being premises within the same curtilage 
wit,hin s. 25b of the Metropolis Management 
Act, 1855. Per Higby, L.J. : The cui’tilage of a 
building may have other subsidiary premises 
within "it, Imt the same piece of ground cannot 
be the curtilage of more than one building. 
Pilhroio V, St. Leonard.^ Shoreditch, ^'cstry^ 64 
L. J.. M. (1 180; [189.5] 1 Q. B. 488; 14 B. 181 ; 
72 L; T. 185 ; 48 W. B. 842 : 59 J. P. 68—0. A. 

’ b* General Powers. 

Sewers — ■ Approval of Metropolitan 
Board.] — By 18 & 19 Yict. c. 120, s. 69, the vestry 


loss'::': 

of every parish mentioned 'in schedule (A.) shaJi 
make such sevvers as may be necessary for effec- 
tually draining their parish, [)rovidetl tliut no 
new sewer shall be made without the previous 
approval of tlie Metropolitan .Boa id of Works. 

A mandamus to a vestry of a parish command- 
ing them to make such sewers as might l^e neces- 
sary for draining a particular parr or the parish, 
and to take all necessaiy steps in that behalf, is 
defective, fiivst, because it docs not show a dtuty 
to make the sewers ; and, secondly, l>ecause it 
ordered the vestiy to make them witliout, shriw- 
ing that the apj>roval of the metropolitan board 
I had been obtained. Jt.ey. v. St. Luhdn ILstry. 
i Chelsea.^ 1 B. & 8. 908 ; 81 L. J.. Q. B. 50 : 8 Jur. 

(KS.) 808 ; 5 L. T. 744 ; lO W.' li. 298. 

The proviso in s. 69 of the Metropolis Manage- 
ment Act, 1855, that “ no new sewer shall be 
made without the previous appiroval of the 
Metropolitan Board of Works,” docs not apply 
to a sewer made by a private person. Bey. v, 

St. Matthew, Bethnal Green, Ventry. 65 15. J., 

M. 0. 215 ; [1896] 2 Q. B. 319 ; 75 L. T. 60 ; 44 
W. E. 697 ; 60 J. P. 582— C. A. 

A new sewer made by a private person witliin 
the district of a vestry in the metropolis, branch- 
ing into a sewer belonging to the vestry, vests in 
the vestry by virtue of s. 68 of the iletinpolis 
Management Act, 1855, and they are liable 
to maintain it, although their saiictimi to its 
construction had not been obtained as reonired 
by s. 47 of the Metropolis Management Amend- 
ment Act, 1862, if they knew that the sewer had 
been made and assented to it. Ih. 

Power of County Council to order Vestry 

to make.] — Sect. 138 of the Metropolis Local 
Management Act, 1855, does not empower the 
London County Council to make an order direct- 
ing a metropolitan vestry to make a new sewer. 

ITie section merely enables the council to make 
orders regulating the mode of construction and 
arrangement of local sewers, and does not take 
from vestries the initiative in deciding whether 
or not a new sewer shouhl be made. Bey. v. St. 

George' r. Ilanorer Synnre, Tertry, 64 L. J., Q. B, 

715 ; [1895] 2 Q. B. 275 ; 15 B. 504 ; 73 L. T. 

62 ; 44 W. B. 16 ; 59 J. F. 585. 

Mandamus to submit Plans to Metropoli- 
tan Board of Works.] — The making and branch- 
ing of sewers within, the district of a vestry or 
district board is by s. 47 of the Metropolis Man- 
agement Act, 1862, made subject to the sanction 
in writing oii the vestry or district board being 
first obtained. But a vestiy or district boarcl 
cannot give such sanction by the provisions of 
s. 48, without the approval of tlie Metropolitan 
Board of Works : — Held, that it is no answer to 
a mandamus requiring a district board to submit 
to the Metropolitan Board of Woj'ks plans and 
sections of sewers laid before them in pursuance 
of s. 47, to aver that the board has refused to 
sanction the making of the roails in which the 
pro})osed sewers are intended to be made : and 
that therefore, the district board having no other 
objection, it w*as their duty under s. 48 to submit 
the plans and sections to the Metropolitan Board 
of Works. Rey.Y. Wamhworth Board of Worh^, 

49 J. ?. 806. 

Compensation — Witliout Purchase*] — The 
powers conferred on tlie Metropolitan Board of 
Works by 18 & 19 Yict. c. 120;s. 135, are uncon- . - , T 
trolled by ss. 150 to 158, and the board is^ 
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empowered under the former section to make 

sacb. sewers as they shall think ht, on compen- 
sating- the owners" of property for the damage 
occasioned thereby, without hciiig required, under 
the latter sections, to buy the land under which 
they carry their works, or easeniciits therein, 
from the owner. .Bourd 

of IT o/dos*, 7 Jur. (N.S.) DSf) ; -1 L. T. 318 ; 9 . li. 

517. 

The metropolitan board may execute any 
works comprised within the terms of 18 1*3 

Yict c. 120, s, 135, making eom])cnsation tor 
damage, without first acquiring the land iindei 
ss. 150 — 153, and the Lands Clauses Act, 8 & 9 
Yict. c. IS, notwithstanding that the works may 
he of sucli a character as to involye an actual 
taking of land, and may be within the powers of 
ss, lot) and 153. .X(>rtk London, B\j.f^. J/c/ro- 
‘polHdU Bound of II u/7j-s*. 1 Johnson, 405 ; 28 L. J., 
Ch. 909 ; 5 Jur. (N.S.) 1121 ; 7 W. li. 640. 

iEiglit to Lateral Support.]— -A sewer made by 
the metropolitan commissioners of sewers under 
the powers vested in them by 11 & 12 \'ict. 
c 112, was transferred to the Metropolitan Board 
of lYorks by 18 ck 19 Yict. c. 120 Held, that 
these acts gave the hoard no right to any lateral 
support for the sewer by the land of the adjacent 
owners. Metropolitan Board of II orlts v. Metro- 
politan By., 37 L. J., C. P, 281 ; L. E. 3 C. P. 612 ; 
19 L T. 10:16 W. li. 1117. Affirmed on appeal, 
38 L, J., a Ih 172 ; L. E. 4 C. P. 192 ; 19 L. T. 
744 ; 17 W. E. 416— Ex. Ch. 

Approval of— Costs of Inspection.]— A district 
board of works has no power under the Metro- 
polis Management Act, 1862, if it approve of 
the plans and sections of sewers proposed to be 
constructed by a private landowner and branched 
into the main system, to withhold their sanction 
in writing to the construction of the same until 
such private landowner shall pay a sum of money 
to the board to cover the expenses of the hoard 
in supervising such works. Bey. v. Greemoicli 
Board of Worlti^, 1 Cah. & E. 236. 

Improper Constru etxon — Committee — Eesolu- 
tion to serve ITotice of Necessary Work — 
Subsequent Approval of Yestry.] —The previous 
approval of a metropolitan vestry to a resolution 
of its ptiblib health committee (duly appointed 
under the provisions of s. 58 of the IHctropolis 
Management Act, 1855), whereby notice is served 
on the owner or’ occupier of premises to put a 
drain into proper condition, under s. 8r> of the 
Metropolis Management Act, 1855, is not neces- 
sary for the authorisation of such notice, provided 
that the action taken by the committee he one 
which can })roperly he ratified by the vestry. 
Birth V, Staines, 6f> L. J., Q. B. 510; [1897] 
2 Q. B. 70 ; 76 L. T. 496 ; 45 lY. E. 575 ; 61 
J. P, 452. 

Connecting Houses with— Eight of Testry to 
do Work.]— A builder made drains from certain 
houses in a road to the boundary of the fore- 
courts of the houses. The road was what is known 
as a builders road, made and coated with gravel 
■ and ballasted. The footpaths were made -with 
gravel and kerbed with granite. The houses on 
either sitle of the road wnre not completed and 
‘ inhabited, but the road was open for carriages 
, and foot-passengers. It was lighted by the 
parish, but had not been taken to as a public 
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road. The vestry made branches from the drains 
inro a sewer whiclj. belonged to them and ran 
along the centre of the road, and for that purpose 
they" opened the road and footway. Tlie builder 
declined to repay to the vestry the expenses 
iuciin-cd thereby Held, (1) that the road was 
not the less a street within the dehmtioii __^in 
s 250 of the Metropolis Management Act, 1855, 
ami s, 112 of the Metropolis Mana^^emmit Act, 
1862, because it came within the tlefinirion of a 
nevv street in the last-mentioued section ; (2) 
that s. 78 of the Metropolis Management Act, 
1855, which authorises the opening of the pave- 
ment of any street for the purpose of branching 
private drains into a sewer, applies eciiially to 
streets and to new streets ; (3) that, looking to 
the definition of the word ‘•})avo” in s. 112 of 
the Metropolis Management Act, 1862, the road 
was paved That, consequently, the vestry had 
opeiictl a part of the pavement of a street, and 
were entitled under s. 78 of the Metropolis 
Management Act, 1855, to recover the expenses 
incurred by them. St. John's, Hampstead, v. 
Tfoopel. 54 L. J., M. C. 147 ; 15 Q.B. I). 652 ; 33 
W. E. 903 ; 49 J. P. 471. 

Sweeping Mud into.] — By 8.205 of the Metro- 
polis Local Management Act, 1855, it is provided 
that no scavenger or other person shall sweep, 
rake, or place any soil, rubbish, or filth, or any 
other thing into or in any sewer or drain, or use 
any grate communicating with any sewer or 
drain . . . and every scavenger who shall so 
offiend shall . . . forfeit and pay any sum not 
exceeding 5Z. Scavengers having swept mild to 
the side "of a street, and forced it by means of 
water through a grating into a sewer, were con- 
victed of an ofience against the act Held, 
that “mud” came within the meaning of the 
words in the above section, and that the convic- 
tion was right. Metropolitan Board of 
Y. Baton, 50 L. T. 634 ; 48 J, P. 611. 

Drain— Choice of Materials— Contravention of 
Notice.]— A vestry, in exercise of the powers 
given by 19 & 20 Yict. c. 120, s. 76, served the 
plaintiff with a notice, requiring him, in the ^9^" 
struction of the drainage to certain houses which 
were being erected by him in their district, to use 
stoneware pipes of the best quality. Ihe plain- 
tilf used pipes of the AylesfoixUnanufacture, as : , 
coming within the flescription of stoneware men- 
tioned in the notice ; but to them tlie vestry, ^ 
who required pipes of Lambeth nianufactiirc, oi 
of iiiaiiLifacturc similar to that of Lambeth, to 
be used, objected ; and they refused, unless their 
requisitions were complied with, to make an 
opening into the main sewer fc»i' his drainage. 
The plaiutifi; thereupon made the opening liim- 
self, and completed his drainage by means of 
Aylcsfonl pipes Held, that the act gave ihe 
vestry the right to determine which of the two 
materials should he used ; and it a]')pcaring that 
the evidence of scientific men as to the compara- 
tive merits of the two manufactures was con- 
flicting, refused to grant an in junction, but dis- 
missed the bill with costs. Austin y. St'. Mary, 
Lanileth, Testry. 27^ L. J., Ch. 677 ; 4 Jur. (K.S.) 
274, 1032. 

Notice to Hepair by Inspector.]— A., the 

sanitary inspector of S., a metropolitan parish, 
gave a notice in his own name as inspector to 
H., an owner of a house, to reconstruct drains, 
•Vn in thrno da, VS. and afterwards, on default, 
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A. did the work, and the S. vestry took out a 
summons against Hv to recover the expenditure. 
No resolution of the vestry or of any committee 
thereof to give the notice was proved, but only 
a meeting of three members of a sub-committee, 
who were proved to have met and resolved that 
the inspector should enter and execute the works 
himself -Held, that the notice given by the 
inspector was bad, and the statute not being 
complied with, the summons against H. was 
properly dismissed. St. Leonard' Yedry v. 
Holmes, 50 J. P. 132. 

- — - Brainage into ‘ ‘ nearest Common Sewer.”] 
—In s. 61 of the City of London Bewers Act, 
1848, the words “nearest common sewer” mean 
the nearest which the hoiLse-owiier can, by 
exercising his ordinary proprietary rights, get at, 
and not necessarily that literally nearest. Where, 
therefore, an insufficient drain ran under a 
neighbour’s house to the sewer that was literally 
nearest Held, that the commissioners of sewers 
were entitled to ]'equire the owner to construct 
a drain communicating with a sewer which, 
though further off, had no house or other private 
property iiiterveoing. JBatliard v. Sewers Com- 
missioners, 54 J. P, 135. 

Mandamus to Vestry.] — The owner of premises 
alleged that a defective drainage pipe on his 
premises was a sewer within the Metropolis 
Management Act, 1855, and therefore repairable 
by the vestry. The vestry denied that the pipe 
was a sewer Held, that a prerogative writ of 
mandamus ought not to be issued to the vestry 
directing them to repair the pipe. The proper 
proceeding was for the owner of the premises 
to bring an action against the vestry for a 
declaration of right and for a mandamus. Reg. 
V. St. Giles, Camljenimll Vestry. 66 L. J., Q. B. 
337 ; 45 W. E. 335 ; 61 J. P. 217. 


c. Liability for Kuisance. 

No Authority to Create a Nuisance.]— The 
Metropolitan Board of Works is not authorised 
by 18 & 19 Viet. c. 120, s. 135, to turn into a 
navigable river or stream the sewage of an entire 
district (which has not previously been drained 
into such river or stream), so as to create a 
nuisance. Att.-Gen. v. Metrojjolitan Board of 
Worlis, 1 H. & M. 298 ; 9 L. T. 139 ; 11 W. E. 
820. 

Pollution of Private Stream.] — A local 
board of works, in executing dminage works 
in its tiistrict, polluted a stream, which in its 
onward course flowed through the plaintiii’s 
land, out of the district, and by such pollution 
caused an injury to the plaintiff : — Held, that his 
i^enxe<ly was by action, and not under the com- 
pensation clauses of the 18 & 19 Viet. e. 120, the 
local board not having any power to foul a stream 
belongimr to other persons. Cktor v. Lewisham 
Board ofWorlis, 5 B. & B. 115 ; 34 L. J., Q. B. 
74; 11 Jur. (N.S.) 340 ; 13 L. T. 212 ; 13 W. E. 
254— Ex. Oh. 

Eight of Local Board to Brain into Metropoli- 
tan Sewers,] — The Metropolitan Board of W orks 
took into their drainage system a natural brook, 
called the Stamford Brook. That brook was the 
natural means of drainage for the Acton district, 
which was outside the metropolitan area, and the 


■ inhabitants of that district and the defendant 
board, bn becoming the sanitary authority of the 
district, had used for that purpose that [>nrt of 
the brook which was in their district. By this 
means, as the Acton district increased, the sewers 
of the metropolitan hoard, as they said, became 
overburdened with sewage coming from outside 
their area, and they requested tlie dofendant 
board to send their sewage some otlier way. 
They, however, refusal to do so, and claimed a 
right to drain into the metropolitan board’s 
sewers. These proceedings then were instituted 
by the metropolitan board : — Held, that the 
defendant board, although they had a statutory 
duty to compel the drainage of their district, 
were in no different position as regarrls the 
plaintiff hoard than an ordinary riparian owner 
was as regards another riparian owner lower 
down on the same stream, and that, apart from 
the sewage of such jjersons as had acquired a 
prescriptive right to drain into the sewers of the 
plaintiff board, they could not be raatle to receive 
the sewage of the Acton district ; and that an 
injunction must be granted to restrain tiie defen- 
dant board from {(raining into the I'lialntiff' 
hoard’s sewers in the future. As to existing'- 
drains, as to those which were made btflore the 
defendant board came into existence, they could 
not be interfered with ; and as to those made 
since, under the circumstances of the case, they 
would nob be interfered with. Att.-Gen. v. Aefon 
Local Board, 52 L. J., Ch. 108 ; 22 Oh. i). 221 ; 
47 L. T. 510 ; 31 W. E. 153. 

Eight to Brain into Main Sewer.] — The 
Metropolis Management Act, 1855, vested in the 
plaintiffs an oiaen sewer, callcil the Stamford 
Brook. The Metropolis Management Amend- 
ment Act, 1862, s. 61, enacted that no person 
should make or branch any sewer or drain, or 
make any opening into any sewer vestetl in the 
plaintiffs, without their previous consent in 
writing ; provided that an}’* person might, -with 
such consent, at his own expense, make or branch 
any drain into any such sewer iji such manner 
as the plaintiffs should {lircct. Af tei' the passing 
of the act of 1855, the plaintiffs allowed four old 
cottages belonging to the defendants, on land 
just outside the metropolitan area ami bounded 
by the Btamford Brook, to continue to drain 
through an eighteen inch brick drain into 
Btamford Brook. They subsequently, at the 
request of the defendants, who paid half the 
cost, covered in the brook and eonverteil it into 
a main sewer. When they did this, they made 
a drain eye in the newly covered in sewer as a 
communication for the eighteen inch drain. Tire 
defendants afterwards built other cottages on 
the same land, and claimed the right to use the 
eighteen inch drain for the purpose of draining 
tlie new cottages through the coinniunication 
into the sewer: — Held, L That as the defen- 
dants had not proved any prescriptive right to- 
use the eighteen inch drain for the sewage of 
the new cottages, nor obtained the written con- 
sent of the plaintiffs for that purpose under s. 61 
of the act of 1862, they were not entitled to use 
the eighteen inch drain for any other purposes 
than those for which . they used it wlien the 
brook was covered in, 2.. That, therefoi'e, the 
plaintiffs were entitled to an ixrjunction to 
restrain the defendants from permitting their 
additional cottages^ or any buildings other than 
the four old cottages, to drain into the Stamford 
Brook. Metropolitan Board of IVorhs v. H 


im 


: rmi'C tC(,f 

il tiiar It 

Jn re, 22 

h pulitic- 
.Atfchs: ■:—■■■: 

b> if.” 

" :;il|er;:gj5ve 

heveiiilor 
..vllfe Agree-) 

■; 

of 

LMiSmiou ■ ■■ 

''liVqlefdii-f 

in of the 
1 fi»r rent 
[T for the 
I'UMtif iiotv 
i that; rile 
he I L IJ, 
i 1. J\ 

)) 'IL 



Interference with. Drain — Threatened Trespass 
and Proceedings — Injunction.] — A dispute 
haviuir arisen between the defendants, a local 
authority, and the plaintiff, about a drain which 
the nlaintrff bail interfeinbi with, the defendants 
<^aye notice to the plaintiff that they would enter 
on his land and reinstate the drain ; but they 
afterwards abandoned their intention, and 
instead took proceedings against him before the 
magistrates. The plaintiff then ^ brought an. 
action against the defendants, claiming an in- 
iunction'to restrain defendants l;rom trespassing 
and proceeding before the magistrate. ^ In the 
statement of claim the plaintiff did not in terms 
allege that the defeiidants threatened and in- 
tended to tres[)ass on the land : —Held, that as 
no intention to commit a trespass was proved or 
alle^J-ul. the plaintiff had not made out his case 
for an ini unction against the trespass ; and that 
being so,'t]ie court had no Jurisdiction to restraiii 
the proceedings before the magistrate. SUnm^Hl 
V St. Gilof!. Camhrwclh Vednj, 51 L. 

620: 20 Ch. D. 190; 16 L. T. 243 ; BO W. B. 
693— C. A. 

Testing of Sewers in Board— Connection with 
Brain illegally made.]— The duty imposed by 
s. 72 of the Metropolis Local Management Act, 
185"), on a district board, to keep the sewers which 
arc by tlie act vcsied in them sons not to be a 
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T. fr. J/ii: .^>0 L. J.. Oh. m ; ir ch. a 2^10 ; a 

y T. -JTd : 2i) W. E. xV. 

Semblc. That if the plaintiffs had given their 
written consent and lixcd^ the size of 
municatimi under s. 61 of the act of 1.6 .tic 
defendants could then have used the eighteen 
inch drain to the full extent of its capacity foi 

'^^Hellubv the vice-chancellor, 

‘^allv person ” in s. 61 of the act of bb 6 2 must 
be construed as meaning any person entitled 
to the benehts of the act. aiid_ accordingly as 
limiti'd 10 owiicrs or occupiei’s within the iiieti o- 
politan area. ,S’. dl, 19 L. J., Ch. 3.->o ; 11 Oh. 13. 

• 521 : 42 L. T. 830. ' . , 

Held, also, that the drainage from each addn 
tional c<ittage or building was a separate making 
or branching of a drain within the meaning ot 
the section. Ib, 
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isuch detached portion. The drainage of the 
1 houses, including such comnuinicat ions, was eon- 
i structed with the .sanction of the C. vestry, as 
'■ the local authority under the Metiopolis Local 
i Management Act,* 1855. The main pipes com- 
' inunicated with watercourses, within the ad:ioni-, 
ing district of the F. local board, and the sewage 
from the cesspools passed through the main pipp 
into the watercourses, and caused; a nuisance in 
such adjoining district. The^ F. local ^ board 
brought an information and action (to which the 
owners and occupiers of the houses vyere not 
parties) against the C. vestry, for an injunction 
to restrain them f rom permitting, authorising, or 
dii’ccting any sewage to pass from the detached, 
portion of C. into the watercourses so as to cause 
a nuisance : — Held, that, inasmuch as the cess- 
pools and drains were acting properly qu^. 
cesspools and drains, no proceedings could be 
successfiilly taken by the C. vestry against j:he 
owners or occupiers of the houses under s. 85 oi 
the Metropolis Local Management Act, 1855; 
and that, as the cause and effect of the nuisance 
were not both within the area of the jurisdiction 
of the C. vestry, it was' doubtful whether pro- 
ceedings could ’’be taken by them against the 
owners or occupiers of the houses under tne 
Huisances Bemoval Act, 1855 ; and that, assum- 
ing the C. vestry could take proceedings under 
the Metropolis Local Management^ Act, 1855, or 
the Nuisances Eemoval Act, 1855, the case of 
AtG^Gen. v.DorMng (20 Ch. 1). 595, 609) was an 
authority that the vestry could not be compellecl 
by injunction to take such proceedings. Ad.- 
Gm. Y. Clerkenivell Vestry, i)0 L. J., Ch. 788 ; 
[1891] 3 Ch. 527; 65 L. T. 312; 10 W. R. 
185. ■■ 


Brain repaired so as to be a Huisanee — Lia- 
bility of Builder.]— A builder who is employed 
by the owner of a dwelling-house to repair a 
di-ain, and who repairs it so as to be a nuisance 
and injurious to health, is “ the person who 
undertook or executed such repair ” within s, 12 
of. the Public Health (London) Act, 1891, and 
may be proceeded against under that section, 
althoueh the owner is"not summoned. Younf/ v. 
Fosten, 5 B. 430 ; 69 L. T. 117 : 11 W. B. 589 ; 
,58 J.'T. 8. 

Public Sewer.]— The provisions of the Public 
Health (London) Act, 1891, for the abatement 
of nuisances do not apply to a iraisai ice alleged 
to arise from a public sewer vested in. the London 
County Council, and a court of summary juris- 
diction has no power to entertain a complaint 
based upon such an alleged iiuisance. lulhunj' 
Vest'ru V. London (\mnty Council, L. J., Q. B- 
515 : '[1897] 2 Q. B. 76 ; 76 .L. T. 691 ; 15 W. B. 
62(,) ; 61 J. 1’. 110. 

Abatement — Oovenant by Lessee — Liability.] 
— Bee Smith v. Uohlnson, post, col. 1113. 

1. IJbikals. 

Power of Testrj' to provide — Nuisance— In- 
junction.] — Under the Metropolis Local Manage- 
ment Act (18 A 19 Viet. c. 120), s. 88, the vestry 
has ])Ower'to provide and maintain urinals^ in 
situations where they deem such accommodation 
to be required : — Held, by Malins, V.-C., that any 
question whether one place or another was more 
tit for the erection of a urinal must be left to the 
decision of the vestry : but that the vestry would 
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be controlled by the court if they acted in an 
Tinreasonable manner and occasioned a nuisance 
to the owners of adjoining property. But held, 
by tlie court of appeal, tliat as the erection of a 
urinal was not necessarily a nuisance, the pro- 
vision of the act autliorising the vestry to erect 
urinals did not empower them to erect one where 
it would be a nuisance to the owners of adjoining 
property, there being no words in the act which 
expressly or by necessary implication authorised 
them to create a nuisance. Ver)tn/i v. St. Janies. 
IVetitniifister. Vet^try. 50 L. J., Ch. 81 16 Ch. D. 
419 ; 44 L. T. 229 ; 29 W. B. 222— C. A. 

A vestry, acting under the powers of 18 & 19 
Viet. c. 120, s. 88, resolved to erect a urinal 
in a situation Avhere the vestry deemed siidi 
acconiinodation was required by the^ public, 
'but where B. and other occupiers of houses 
considered that it would be a private nuisance ; 
and the court granted an injunction, on the 
grounds that the act conferred no power to 
•enable the vestry to erect that which would be a 
"nuisance to anyone 5 that the vestiy had no 
power to suppress nuisances ; and that the act 
conferred no arbitrary power, which appeared 
to have been exercised, on the metropolitan 
vestries. BUldulfh v. St. GmryJs, Ilanoxer- 
square^ Yestry. 8 De G-. J. & S. 493 ; 33 L. J., 

■€h. 411 ; 9 Jur. (]sys.) 434 ; 8 L. 1. 44 ; 11 K. 

■ 524. ' . . ^ ■ 

But. on appeal, the court, being satisfied upon 
the evidence that the urinal intended would not 
•of necessity be a public nuisance, and also that 
it was neither certain nor probable^ that the 
vestry was exceeding nor would exceed its poweis, 
and that the vestry was not influenced by any 
imviroiier motive, dissolved the injunction, o. 6., 

3 Be G-. J. 493 ; 33 L. J., Ch. 411 ; 9 Jur. 

(X.S.) 953 ; 8 L. T. 558 ; 11 W. E. 739. 

The intended erection by a vestry,^ acting 
under the powers given by s. 88 of 19 & 20 Viet, 
■c. 120, of a urinal in a mews ^ which, in the 
-opinion of the court, was a highway within 
s 96 of the act) at a distance of eight teet from 
tiie back door of the plaintiff A. and the cellar 
entrance of the plaintiff B., and quite close to 
a narrow' passage down w-hich several young 
i;emales had to pass daily on their way tn the 
show-rooms of the plaintiff C. : — Held, to be 
.such a nuisance as to afford ground for ^ 
petual injunction. Fe/juin y. St. James^ W est- 
mi lister^ Vestry., supra. 

Power of Vestry to order Alterations — Puhlic- 
house.l— The vestry of Faddingtoii, having 
served notice under s. 73 of 5 Geo. 4, c. cxxvn, 
upon the appellant, the occupier of P^^biic- 
house w'ithin the pari.sh of raddington, to effect 
certain alterations in a urinal tormnig part ot 
and constructed in the outside Hank w'all or the 
house, and accessible only from the side street, 
preferred a complaint under the said s^ection 
against him, on his refusing to carry out such 
order and direction, before one of the toctro- 
ixditaii police magistrates, who inflicted a penalty 
upon him. On the application of the appellant 
the magistrate stated a case for the opinion 0 
the high court Held, that the decision ot the 
magistrate was wu’ong ; that the^ urinal foiniei. 
part of the house, and w'as not in trout thereot 
■' and abutting on the street wfithin the meanmg 01 
•B. 73 of the act 5 Geo. 4, c. exxvi. the section- 
al)]) lies to a structure that does not form part ot 
the house, but is an at.ljanct thereto, t he vestiy 
cannot, under s, 73, order the occupiei of a 


public-house to erect a urinal inside, but only 
outside the house. Wellstead v. Paddinqtm 
Vestry, 66 L. T. 194 ; 40 W. E. 254 ; 5(5 J. P. 295. 

5. Wateb-closets. 

Power to Order.] — Under 18 & 19 Viet. c. 120, 
s. 81, the vestry or district board of a parish is 
empowered, in the case of an insutiicieiit privy, 
to direct its conversion into a water-closet. St. 
Lithe, Middlesex, Vestry v. Lewis, 1 B. & 8. 865 ; 

31 L. J., M. G. 73; 8 Jur. (N.vS.) 432; 5 L. T. 60S : 
low. E. 249. 

Power to make General Bales. ]— A metro- 
politan district board of w-orks has not authority 
under 18 & 19 Viet, c, 120, to lay dowm any 
general or arbitrary imle requiring owners or 
occupiers of houses situate ivithin its district to 
convert privies into w^ater-closets. Tinlder^ v. 
Wandsworth Board of Worhs, 2 lie G. k J. 261 ; 
27 L. J., Ch. 342; 4 Jur. (N.S.) 293; 6 W. E, 
390. 

A district board of w'orks made an ex parte 
order on a party to turn into w'uter-closets the 
privies attached to cottages belonging to him, 
and on his failing to do so, they proceeded^ to 
enter upon the premises for the purpose of doing 
it themselves. The order appeared to have been 
made, not wdth regard to the state of this par- 
ticular property, but in consequence of a previous 
determination to substitute wmter-closets for 
privies throughout the disfcnct : — Held, that the 
board was exceeding its statutory powers, and 
ought to be restrained from entering on the 
property for the pui'pose of making the altera- 
tion. Ih. 

Ifotice by Sanitary Authority— Jurisdiction of 
Magistrate.] — A vestry gave notice to the owmer 
of a house under s. 81 of the Metropolis Manage- 
ment Act, 1855, to furnish a w'ater-closet on his 
premises wdth sufficient doors and coverings, 
and, on his neglect to comply therewith, pmi- 
moned him before a magistrate under s. 64 ot 
the Metropolis Management Amendment Act, 
1862. Tlie magistrate, being of opinion that tlie 
water-closet wai,s already provided wdth sutiicient 
doors and coverings, hold that the vestiy ha.d no 
jurisdiction to order further doors and coverings, 
and that he was not bound by the decision of tlie 
vesti’v, and dismissed the summons Pleid, that 
the veWry had jurisdiction to make the order, 

and that the magistrate had only jurisdietion to 

inquire wdiether the order ha<L in fact been mado 
and obeyed. St. JanwV Vestry, Clerheimdl y 
Fearii, 59 L. J., M, C, 82 ; 24 Q. B. B. d)3 ; 62 
L. T. 697 ; 54 J. P. 676. _ 

Upon the hearing of a summons under s. 0 / ot 
the Public Health (London) Act, 1891, against 
the owner of premises for failing to cQinply with 
a notice served upon him by the sanitary aiitho- 
ritv in respect of the wmter-closet accommodation 
upon the premises, the magistrate is bound by 
the decision of the sanitary authority that the 
accommodation is insufficient, and has no juris- 
diction to inquire as to its sufficiency or other- 
wise. St.John's, Haohney, Vestxy 
L. J., Q. B. 74: [1897] 1 Q. B. 210 ; /o L. I. 686; 
45 W. E. 92 ; 61 J. P. 54. 

Notice not m accordance with By-Laws 

of County Council. jj—^Upon a summons taken out 
against a house-owner fox* tioii-compliaiice with 
directions pui'porting to be given by a sanitary 
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i-t c ) TTAiissfi Eefuse — LiaHlitj of Local Autliority 
authority rasder the provisions of s. 41 of the ^ Scavenger.]— The duty imposed 

Public Health Act, 1891, the magistrate h^ “^Teftries W dSilot hoirds by s. 125 of the 
iui'isdiction to inquire into the validity of ^ Mptmnolis Local Manasement Act, 185o, as to 


wmcil lb — -7 onri rtAT-fnrm the WOrlv : anti SUCll VUtiuiica 

tiot-imSm? 

aiiY event authorise a requisition for structuial L. i. « 

improTcments. Ih. Kemoval of — Eefusal to allow Scavengers 


6 . REMOVAXi OP Dust, &c. 


Removal of— Refusal to allow Scavengera 

to enter House — “ Wilful Ohstruotion. ”1 — 

Under the jirovisioiis of s. 16 of the Public 
Health (London) Act, 1891, the London County 


Obligation to Semove — Eight of Contractor ^ by-law that the sanitary aiitho- 

to ‘‘Tots.’* I— By the Metropolis Management ^-enioye at least once in every week 

Act, 18.".5, s. 127, a duty is imposed on a vastly premises within their tlis- 

of collecting aiul removing all dirt, ashes, rubbisn, they had made no by-law as to the- 

aiul hltli in or under houses and places within occupiers of houses for the purpose- 

Their narish. Plaintiif contracted Avith dcten- facilitating the removal of such refuse, and 

dants^for the purchase of the dust, tilth, ancl authority midcr this by-law appointed a cer- 

rcf use which should be collected by their servaiits each week for the remoyal of suciii 

from the houses, ckc., in the parish of r . In ^.^f and gave due notice of the same, i he- 
each bouse there was a receptacle called a dust- j.ggpondent objected to the weekly removal or 
bin, the contents of which were put into baskets as being an unnecessary annoyance, and 

by the scavengers, and thence into carts by the a certain day he ref used to allow the scaveiigtns- 

vestry, and conducted to the brickfields of the tbe authority to enter his house for the: 
plaiiitifi. The dust-bins contained, purpose of removing the refuse : — Held, that the 


plaiiitifi. The dust-bins contained, in addition ^f removing the refuse : — Held, that the 

to dust, a number of articles known as ‘ tots, ^ ot Ye^^^ondent, in so refusing, was guilty of wu- 

more or less value, thrown away by the occupiers obstructing’' the officers of the authority 

of the houses or their tenants, for the purpose ot execution of the act within the meaning- 

being taken away by the dust-carts and pf s. IIC of the act, and was liable to the penalty 


111 I at: c-vcijutiuii “ 

of s. 11b of the act, and was liable to the penalty 


ciYK-v '-'J ^ or S. lit) Oi laa ttuc, tuivi ~ i- - ^ 

of :-~P[eId, that the plain tifi: \yas not entitled to • bv that section. Borrow y. Howland,. 

these “tots” under the terms of his contract witli . ^3 Cox, C. C. 36S ; 60 J. F. 391. 

the vestry, inasmuch as there wms no obligation 


on the part of the latter, under 18 & 19 Viet, 
c. 120. s. 125, to remove them, and the contract 
must be construed to incliule only such things as 


■7. Hospitals. 

Power of Board to erect — Enisance.]- 


must be construed to incliule only such things as power of Board to erect— i?4uisaiii.e.j xuc 

the vestrv were compelled by the statute to take Metropolitan Poor Act, 186 y (30 Vict. c. b;,. 

away (UlBw v. Paddington Ventry, 48 L. J., authorises the forniatioii of districts anil district 

0 D 345 : 40 L. T. 843 : 27 'VV. K. 504. asvlums for the care and cure of sick and inhrm, 

poor, creates corporations for that purpose, gives 

“Eefuse of a Trade,” what is.]— Ashes arising authority to tlie Poor Law Board ^low the .Local 
from coals burnt in the furnace of a steam-engine Government Board) to issue directions to tiiestv 
used for the ].)urpose of sawing and lifting timber corporations, enables them to purchase lands ancl 
and other material for carrying on the business erect buildings for the purposes ot the acii;, ana. 
of a pianoforte manufacturer, are /‘refuse of a flakes the rates of parishes and miions liable tor 
trade, business, or maniifaetiire,” within ^-the outlay thus incurred. But it does not, b>- 
Metroi.)olis JHanagement Act, 1855 (18 19 Viet, (^p^-ect and imperative provisions, order these- 

c. 120), s. 128. Gay v. CadJnj, 46 L. J., M. C. things to be done, so that if, in doing them, a 
260 ; 2 G. P. 1). 391 ; 36 L. T. 410. ^ nuisance is created to the injury of the heaiti-L 


260“; 2 G. P. I). 391 ; 36 L. T. 410. 

Bemble, that the ashes of coals consumed 111 an 
hotel or a bakery arc refuse w'ithin the meaning 
of the same section. Ib, 

- Clinkers Produced in Hotel Purnaces.]- 

Clinkers produced in the furnaces of boilers in 
an hotel used to genehite steam for supplying 
-Pa-.. +I 1A AiAAfT-ii-Y-lio'lTt-.iTio* of the hotel, for 


in lugs l;U UC X-lUALL., '-"-''“7, , y, 

nuisance is created to the injury ot the heaiti-L 
or property of ])ersoiiS resident in the neighbour- 
hood of the place -\vlierc the land is purchased, or 
the buildings erected, it does not alford to these: 
acts a stat-iitory protection. And thtu’crorc, 
where such nuisance was found as a fact :— 
Pleld, that the district board could not set up the 
statute, nor the orders of the Poor Law Boan I the 


power for the, electric- lighting of the hotel, for ^^Mer it. as an answer to an action, or to prevent 
heating the public rooms and passages, for cook- iinniiction issuing to restrain the board from, 
ing, aild for working the lift and pumping water continuing the nuisance. ^letroiwlltan Anjlirm 
to the top of the hotel, are not “refuse of any v. Hill, 30 L. J., Q. B. 353 ; 6 App. Gas. 

trade, manufacture, or business, -within the 653 : 29 W. E. 617 ; 45 J. P. 664 

mean, ing of s. 128 of the Metropolis Local 
Management Act,, .1855 ; and,, therefore, the 

vestry within whose district the hotel is situated 3 ^ Commo]s"s and Beoeeation Geodnbs. 

are not entitled to be paid fot the remoyal of A-f in-nra fnr the Pre- 

them Gayv (2 0. P. B. 391) considered. Commons— alidity of By-laws tor the rre 

fit Wrirti J^VentryY L. J.-, M- G. 37 ; servation of Order on.] — By a scheme maae 

Ti*89l1 I'O B 61*^*i4'l/’T(243';'WW*,E/295; tinder the Metropolitan Commons Act, 1866, and. 


ing, and for ^ 
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mental Act, 187 7, i t was provided that a common 
should be dedicated to the use and recreation of 
the public as an open and uninciosed space for 
ever, and the Metropolitan Board of Works were 
empowered to frame by-laws and regulations for 
the prevention of nuisances and the preservation 
of order on the common. The Metropolitan 
Board of Works made a by-law prohibiting the 
delivery of any public speech, lecture, sermon, 
or address of any kind, except with the written 
permission of the board first obtained, and upon 
such portions of the common and at such times 
as might be by such written permission directed 
and sanctioned by the board :-~Held, that such 
by-law was valid. No right on the part of the 
general public to hold meetings on a common is 
known to the law. De Morgan \\ Metropolitan^ 
Board of Worh\ 49 L. J., M. C. 51 ; 5 Q. B. D. 
155 : 42 L, T. 288 ; 28 W. K. 489 ; 44 J. P. 296. 

Recreation Grounds.] — 26 Viet. c. 18 only 
ap})lics to cases where land by act of parliament 
or otherwise has been vested in trustees, or irre- 
vocably set apart for the use and enjoyment of 
the inhabitants of a square or a street, and it 
gives no power to deprive the owner of his bene- 
ficial interest in property where he has not given 
it np. Talk v. Metropolitan Board of WoTha, 
87 L. J., Q. B. 272 ; L. B. 3 Q. B. 682 ; 19 L. T. 
18; 16 E. 985--EX. Ch. 

Parks — Conviction for Infringing Buies.]— 
By the Parks Bcgulation Act, 1872 (85 & 86 Viet, 
c. 15), s. 9, any rule made in pursuance of the 
first schedule to this act shall be forthwith laid 
before both houses of parliament, if parliament 
be sitting, or if not, then within three weeks 
after the beginning of the next ensuing session of 
parliament ; and if any such rules shall be dis- 
approved of by either house of parliament wdthin 
one month after the same shall have been so laid 
before parliament, such rules, or such parts 
thereof as shall he disapproved of, shall not be 
enforced : — Held, that rules made during the 
recess came into operation and remained in force 
until disapproved of by parliament ; and a con- 
viction for infringing such rules wms valid. 
Bailey v. Williamson, L. J., M. C. 49 L. Pi. 8 
Q. B. 118 ; 28 L. T. 28 ; 21 W. R. 404. 

Held, also, that there was no right in the 
public to hold meetings in the royal parks, and 
therefore there was no right interfered with 
within s. 11 ; and that the conviction was there- 
fore right. 11). 

9. Dairies. 

“ Person carrying on business of Dairyman 
— Earxner.] — A person carrying on the business 
of a farmer within the metropolitan police area, 
and keeping cows in a shed upon his premises as 
incidental to such a business, is not “ a person 
carrying on the business of a dairyman ” within 
the meaning of s. 20 as defined by s. 141 of the 
Public Health (London) Act, 1891, so as to 
require a licence. Umfreirille v. London County 
Comicll. 66 L. J., Q. B. 177 ; 75 L. T. 550 ; 18 
Cox, 0.0.464 ; 61 J. P.84. 


s. 4 that the local authority may make by-laws 
regulating the conduct of any business specified 
in the act, and the by-law^s made urn ler the act 
prohibit the occupier of a slaughter-house from 
slaughtering or permitting to be slaughtei'cd any 
animal contrary to certain regulations laid down 
in them : — iHeld, that these by-laws 'were not 
repugnant to the common law, and tliat uipon 
breach of them the occupier of a slaughter-house 
was liable for the act of his servant, although 
the offence of the servant was committed with- 
out the knowledge and contrary to the ex])ress 
order of his master. Colhnan y. Mills ^ 66 L. J., 
Q. B. 170 ; [1897] 1 Q. B. 896 ; 75 L. T. 590 : 18 
Cox. C. C. 481 ; 61 J. P. 102. 


11. Uksouxd Food. 

Unsound Meat— Exposure for Sale.] — The 
appellant, a farmer, sent to a salesman on the 
London Central Meat Market, meat for the pur- 
pose of being sold for human food, such meat 
being unwholesome and unfit for the food of 
man. The salesman did not expose the meat for 
sale, but placed it on one side, and gave notice 
to an inspector of nuisances, who causc{l the 
meat to be removed and condemned by a justice. 
The appellant was then summoned before a 
justice on an information under the Nuisances 
Removal Act, 1868. charging him with being 
the owner of meat “unlawfully deposited in the 
London Central Meat Market for the purpose of 
sale and Intended for the food of man, the same 
being diseased, unsound, unwholesome and unfit 
for the food of man,” and was convicted : — Held, 
that there having been no sale or exposure for 
sale of the meat, the appellant was wrongly con- 
victed. Barloio v. Terrett^ 60 L. J., M. C. 104 : 
[1891] 2 Q. B. 107; 65 L. T. 148’; 39 W. R. 
640 ; 55 J. P. 682. 

Sale by Commission Agent to Retail 

Dealer — Offence.] — The selling of unsound meat 
by a commission agent to a retail dealer is an 
offence under sub-s. 8 of s. 47 of the Public Plealth 
(London) Act, 1891, and a prosecution should 
be iustituted under tiiat sub-section and not 
under sub-s. 2. Billing v. PrehUe^ 66 L. J., 
Q. B. 180 ; 45 W. R. 187 ; 61 J. P. 86. 

Fruit unfit for Food — Sale or Exposure 
for Sale— “ Liable to be seized ’’—Evidence.] 
— person cannot be convicted of the offence 
created by s. 47, sub-s. 8, of the Public 
Health (London) Act, 1891, unless at the time 
the articles are foimcl in the possession of his 
purchaser they are intended for the food of man, 
and are sold or exposed for sale or deposited 
in some place for the purpose of sale or of 
preparation for sale, and are “ liable to be seized 
under sub-s. 1. Ileg. y, Dennis,, 68 L. J., M. G. 
1.58 ; [1894] 2 Q. B, 458; 10 R. 816; 71 L. T. 
436 ; 42 W. R. 586 ; 18 Cox, C. C. 21; 58 J. IL 
622—0. C. R. 

The terms of the contract of sale may be evi- 
dence to go to the jury to show that the articles 
sold are not intended for the food of man. 1 h. : ■ 
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10. SLAL'GHTER-HOUSES. 

By-Laws— Breach by Servant — Liability of ^ ,,,y p 

Master to Penalty. ]— The Slaughter-houses, FireBrigade— Power to take Possession of Pro- , 

(Metropolis), Act, 1874, which contains in terms pertyon Premises.]— A fire broke out onpremises 
no prohibition as to' the manner in which the. in - a part of which the plaintiff carried on the 
slaughter of cattle is to be performed, enacts by 'business of .a licensecl victualler., b^ut the. plain- 
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tiff’s goods were not destroyed by .the five. ^ liv im thaMUio did so it was 

action against the defeiiclai^s for the ^lon^ iniTnaterial whether he acted as the agent a£ 
:c“hhf .ueu oF“ bfF^de 1 I .0 ju^- otto-s or not. v. Ckajn.a., 5 Car. & P. 

foinid that the fire bngude had custody of ^ 

premises for the purpose of exti^mshmg the andBancinglicences-^County Oouncii.] 

tire : that the injury to the tSf nf the 

caused bv the felonious acts of the men ot the 
fiTP Virio'ade- that the officer were guilty ot 

nealia'cnce in not preventing the felonious acts 1,5. Sky feIGNa. 

Ijv'' the men, and they assessed the damages at ^ nrat is wholly or in part erected 

15Z. :— Hold, that under 28 & 2J ^ ict. c. JO, ^ ^ purpose other than advortise- 

is not the imporative duty of the hre^briga jg thereby taken out of the (lefinihon 

to take possession of property on premists v he skv-sign ” coiitaiued in s. 2 of the London 

a fire teaks out, but the statu e. gives tem ^ Igyi, and therefore requires a 

power to do so. y- ^ from the county council. 

\Vorhs\ 44 L. T. 811 ; 45 J. 1. oo^. Ckyuntv Council v. Caricanline, 62 L. J., M. b. 

„ . T 40 : rill. 70 : 08 L. T. 761 ; .57 J. P. 181. 
Apnlication of ?ire Insurance Homes. J — waxwork exhibition m London 

fleet 8S of the Metropolitan Building Act j,,j.j,,^tijeiettoi-s“MadameTus3aud’s”to agal- 

(UGeo. 3, c. 88 ), which was not repealed by the ij.oji trellis support on the 

Metroiiolitaii Building Act (( & 8 Vict, c. 81), gm.moanted oneof the endwalls of a lainS 

to the. whole ot England and not to the ,p,,o Onme of the building was some 


esteiKls to the whole of England and not to the Ylie dome of the building was some 

metropolis only. Gorely, Me parte, 4 L e tx separated f 10 m these 

J. & S. 477 ; B4 L. J., Bk. 1 ; 10 Jur. (N.s.) lObo , of the street the 

n L, T. 319 ; 13W. E. 60. letters were visible against the sky, but the 

letters were not over the building ; Beld, the 
VA SMoiTF magistrate was wrong in finding that this w^ 

13. Smoke. ^ Skrsign within the meaning of the London 

lifegligeiLce of Owner or Occupier.]— In order Signs Act, 1891. Tusmnd\. London Coun^ 

k ciinviOrt charge asainst an owner or occii- Council-, •>( J. 1. 184. ~ 

:.av M) fvnflp. vn-emises' within the metropolis of Qu the 7th June, 1895, there was on the loof 


to support a charge against an owner or occu- 
pier of trade premises within the metropolis or 

r'‘ ^ /nrvvVklAVnrl til PreOTl 


ivIpv of trade premises within the metropolis 01 . on tire vrn dune, ..... 

Si^rtlv u^rig a furnace employed thereon of the Savoy Plotel 

solliat the smoke is not effectually consumed, board, or series of boards, to which w etc attaches 
cm ti4 to lo l07 Yict. c. 128, s. 1, evi- embossed glass letters in metal fmmes, form n^ 

do CO iim«t be given of negligence on his part, the words •“ Savoy Hotel and Kostaurant, such 
evFlence of nLb>ence on Ihc part of a sex- boanl, or series of boards and each ™hv>du*d 
vant bein"- insuflicient. nii.iJiuliii v. Ihiiilton, letter thereon, being fixed on the lOof bj non 
in r I M 0 l“i ; 22 Q. B. 1). 736 ; 60 L. T. supports and secured by the rods to the^ roots 
76(5 •'sV’w.'b.' 749; 16 Cox, C. G. 075 ; 53J.P. and chimney-stack. 

JO , .u , against the sky from the 

street: no portion of the letters was visible 
against lire sky, but only against the boards 
14. Music Halls. The structure Imd been erected before the 

noriirelTd-JuriS^^^^ nriicmice had becri olitained 

r < ;^l SSon county Council applied for ing Aefi 1894. County Counod v. Savoy 

n'suminons against the proprietor for keeping it Hotel Co., 60 J. 1 . . 


a' summons against the proprietor for keeping it 
open without a certificate, under s, 12, of the 
Metroiiolis Management, &c., Amendment Act, 
1878 that the building was in accordance with 
their reertilations in respect to protection from 
tire. The magistrate considered that as the hal.L 


16. Vehicles. 


IS/S, tnat. me pmiuujy mi . 

their reertilations in respect to protection from stage Carriage— Use of Managers I^ame 
fire The magistrate considered that as the hall injunction.] — Tlie ])laintifi:, as manager ot^ an 
was not licensed under 25 Geo. 2, c. 36, s. 12 of oninibus company, became,^ under the provisions 
the act of 1878 had no application, and declined the statutes and rules tor the regLiiation ot 
. . \ . -TY.ir 4-E.v f.Mio <..+.vrrn_r.ovvinO-PS fhfkiif.rmsee ot their 


the act of 1878 had no application, and declined of the statutes and rules roi me i tgui.iLiuii vy 

-iiirisdiction Held, that upon the true con- metropolitan stage-carriages, the licensee ot tireir 

struction of ss. 11, 12, and 13 of the act of 1878, vehicles. Having ceased to be sucli manager : 
•the words “to be kept open ” in s. 12 were used — Held, that he was entitled to an injunction to 

in the sense of “ required or authorised to be restrain the company from continuing to use ins 
: ■' 1 +-n.-k rvnvvnVa^ikr 1-, Vkl-ltAa iTt-ftTVef tO tlieir 


Il'OlU lire 'Nvcj.c .. — y, , 

60 L. J., M. C. 167j [1891] 2 Q. B. 709 : 40 616. 

ML B. 14 ; 56 J. B. lol. Hackney Carriage — Liability of Proprietor 

Unauthorised Performance— Evidence— Pen- for Hegligenoe of Driver.]— The effect of 
altv— Liability of .^ent.]— In an action for Metropolitan Hackney Carriage Act ((> & ( \ ict. 
f St7undei 10 Geo. i c. 28, S. 2, for per- c. 8(5) is to reiuler the registered proprietor ot 
forming or causing-’- to be performed plays, &c., a hackapy carriage liable to third jjei sons _ fox 

^ 1 , . ' _.A 4 .. TTy.!;! 4-nrt+ +hoi-, f.Vio TiocrhVerio.e of a licensed ilriver ot the carnage 
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exist. King^ v. Sjmyr (S Q, B. D. 104) distin- 
guished. King V. Jjondoii Impnymd Cal) Co., 58 
L. J., Q. B. 450 ; 23 Q. B. D. 281 ; 61 L. T. *34 ; 
37 W. R. 737 : ,53 J. P. 7S8—C. A. 

And me Hackney Carriage. 


iliiiiiillftii 




17, Water Supply. 

Sec Local Government — Water. 


18. Nuisances. 

Liability of Owner — Injunction.] — It is the 
fluty at common law of the owner of vacant 
land to prevent his land fi'om being a public 
nuisance, although such a nuisance maybe caused 
by the acts of other persons ; and the attorney- 
general, on behalf of the public, is entitled to 
an injunction to prevent such owner from com- 
mitting a breach of that duty. Att.~Geti. v. Tod- 
Heatley, 66 L. J., Cli. 275 ; [i897] 1 Oh, 560 ; 76 
L. T. 174 ; 45 W. R. 394 — C. A.’ Reversing, 61 
J. P. 24. 

The fact that a sanitary authority under the 
Public Health (London) Act, 1891, have power, 
or a dut}", to themselves abate a nuisance, or to 
take proceedings to procure its abatement, does 
not, having regard to ss. 13 and 138 of the act, 
prevent them from obtaining, in an action brought 
by them as relators with the attorney-general, an 
injunction to prevent the continuance of the nui- 
sance. The principles laid down in Reg. v. Watts 
(1 Salk. 357) and Reg. v. Bradford Na.ugatkm 
Co. (6 B. & S. 631 ; 34 L. J., Q.'B. 191) applied. 
Ih. 

- — Sublessee — Premises not Let at Rack- 
rent.] — ^Where premises not let at a rack-rent 
are sublet for the whole term, less a few days, 
the rent payable and the covenants and condi- 
tions being the same in the lease and sublease, 
the sublessee and not the lessee is the “owner” 
of the premises within the meaning of s. 141 
of the Public Health (London) Act, 1891. 2Vu- 
man v. Kerslahe. 63 L. J., M. C. 222 ; [1894] 
2 Q. B. 774 ; 10 R. 489 ; 43 W. R. Ill ; 58 J. P. 
766. 

Owner of Poreshore of Navigable River 

— Thames Conservators.] — By s. 4, sub-s. 1, of 
the Public Health (London) Act, 1891, the sani- 
tai.y authority, if satisfied of the existence of 
a nuisance liable to be dealt with summarily 
under that act, are to serve a notice requiring its 
abatement on the person by whose act, default, 
or sufferance the nuisance arises or continues, or, 
if such person cannot be found, on the occupier 
or owner of the premises on which the nuisance 
ai’ises ; sub-s. 3 Qi) contains a proviso that 
where the person causing the nuisance cannot 
be found, and it is clear that it does not arise or 
continue by the act, default, or sufferance of 
the occupier or owner of the premises, the 
sanitary authority inay themselves abate it. The 
appellants were a public body having certain 
jurisdiction and powers over the river Thames, 
trlie bed and soil whereof and of the shores within 
the flux and reflux of the tides were vested in 
them by statute. The acts by which their duties 
were regulated gave them various powers for the 
improvement of the navigation of the river, but 
gave them no power of scavenging or removing 
nuisances in the portion of the river hereafter 
referred to, and theif power of raising funds, and 
the application of the funds, when raised, were 


strictly limited by statute and did not include a 
power of raising money for the sanitary improve- 
ment of such portion of the river. A nuisaiice 
injurious and dangerous to health existed between 
high and low water-marks in a tidal creek 
running inland about 400 or 500 feet f]’om the 
line of the river ; it consisted of anaccumulatimi 
of foul mud, which was largely composed of 
decomposing organic matter, and was chiefly 
derived from matter held in suspension in tlie 
water or floating on its surface and left when the 
tide receded : it was impossible to flx iqjOTi any 
person or persons as having caused the accumula- 
tion. An order having been made upon the 
appellants as owners of the premises u[)un wliich 
the nuisance existed for its a))atemeTit : — Held, 
that s. 4, siib-s. 1, must be read with the })rovis{> 
in sub-s. 3 (Ji) : that where the person causing 
the nuisance could not be found, the liability of 
the owner of the premises to abate it only arose 
where it was shown that it continued by his act„ 
default, or sufferance, and that the order upon 
the appellant was therefore ’wrongly made : — 
Held, further, that under their acts of parlia- 
ment the appellants were owners of the soil and 
foreshore of the river for certain specified pur- 
poses only, and were not owners for the purposes 
of s. 4 of the Public Health (London) Act, 1891. 
Thames Consermtors v. Port of London Sanitarg 
Anthorit^g, m L. J., M. G. lil ; [1894] 1 Q. B. 
647 ; 69 L. T. 803 ; 58 J. P. 335. 

Summons — Service.] — A summons issued in 
respect of a nuisance upon complaint of the 
sanitary inspector of a district, under the Public- 
Plealth (London) Act, 1891, comes within the- 
words “any notice, order, or otlicr document” of 
s. 128 of that act. Such a summons may, there- 
fore, be served in any of the modes mentionedi 
in that section, and may be addressed to the- 
“owner” of the premises without any further 
description. Reg. y.^Iead, 63 L. J., M. G. 128 : 
[1894] 2 Q. B. ' l24; 10 R. 217 ; 70 L. T. 766 ; 
42 W. R. 442 ; 58 J. P. 44-8. 

Convictioa without Notice to abate — Brick 
Burning,] — In proceedings under the Pu'olic 
Health (London) Act, 1891, to abate a nuisance, 
the notice provided by s. 4 is only required 
to be given in respect of the nui.sances men- 
tioned "in s. 2, and need not be given in cases 
of trade nuisance provided for by' s. 21. Bird 
V. St. Marg Ahhofs Vestry, 64 L. J., M. G. 215 : 
[1895] 1 Q. B. 912 ; 15 R*. 438 ; 72 L. T. 599 ; 59 
J. P. 391. 

Entry on Premises to Abate — Previous Com- 
plaint to Justices, whether Necessary.] — In 
January, 1857, the board of works for the Wands- 
worth district served the plaintiff with a notice, 
intituled in “ the Metropolis Local Management 
Act, 1855, and the Nuisances Removal and 
Diseases Prevention Act, 1855,” and signed by 
their inspector of nuisances to the effect that 
the board required the plaintiff to commence, 
within fourteen days from the date thereof, 
works therein particularly' specified, in abate- 
ment of a nuisance, and stated that in default 
of such commencement and completion forth- 
with, compulsory proceedings would be taken ' 
under the above acts. In June the local boajxl 
of works .served the plaintiff with another 
notice, intituled in “ the Metropolis Local 
Management Act, 1855, and the Nuisances. 
Removal and Diseases^ Prevention Act, 1855,” 
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one of '-the firm of B. & Co., replied bj letter, 
stating that if A. came to the distillery, 
either rang or knoched he would be punished. A. 
went to the distillery and gently rang the gate-bell, 
when H., who was the cashier of the firm, gave A. 
into the custody of ajpoliceman, on a charge or 
; having rung the bell, contrary to 2 & 3 Vi(it. c. 4/, 

I s. 54 jh-Heid, that this was not a case within that 
act, and that G. and H. were not justified undei 
that act, and that they were not entitled tojiotice 
of action. Home v. GrimMe, Car. & M. 17. 

Einging Door Bells.]— The mere fact of a 
man being instructed to deliver papers at the 
house of a third person is no answer to com- 
plaint against him under s. 28 of the Town 
Police Clauses Act, 1847, charging him with 
having ‘-wilfully and wantonly” disturbed the 
party and his family by violently knocking 
and ringing at the door at an unreasonable hour 
of the night. ClarhY, I{ogglm, 11 C. B. (N.S.) 545. 
See also Home v. Grimhte, supra, 

j Overcrowded House — “Premises’^ — Inmates.] 
— A notice directed to a person officially^ in 
I charge of a night shelter that " the premises 
3 were so overcrowded as to be injurious or dan- 
gerous TO the health of the inmates,’' and^ a 
■ snminons and order founded upon such notice, 

] are sufficient to convey to the recipient that the 
^ nuisance complained of related to the overcrowd- 
ing of a house or part of a Iniusc, as referred to 
„ in the Public Plcalth (London) Act, 1891, s. 2, 
sub-s. 1 (c). The temporary occupiers of such 
night shelters are equivalent to ‘“inmates” of 
such house. Hrg. v. Slade, 65 L. J., M. C. 108 ; 
74 L. T. 656 ; 18 Cox, C. C. 310 ; CO J. P. 358. 

Eight Eefuge— House — Superintendent 

of Philanthropic Association— Liability to abate 
Euisance.]— A building used during the day for 
religious services and at night as a refuge for 
the destitute poor, but which contains no sleep- 
ing accommodation, is nevertheless a house 
wfthin the meaning of clause (<^0 of s. 2, sub-s. 1 


The 2 k 3 ATct. c. 47, having created several acts 
misdemeanors, inflicts a penalty, on summary 
eonviction, on various other offences, and among 
them the hiying shells in a thoroughfare. ^ It 
likewise enacts that any person f omul committing 
any offence punishable either upon indictment 
•or as a misdemeanor upon summary conviction 
by virtue of the act, may be ap})rehendcd by the 
owner of the ])ropcrty on or with respect to 
which the offence shall be committed, or by Ins 
servant, or any person authorised by him, and 
<letaincd until he can be delivered to a constable : 
ami notice in writing must be gi\ cn of all actions 
against any person for anything done in pur- 
suance of the act. A person employed by the 
owner to keep clean a thoroughfare, finding that 
another person was in the habit of laying oyster- 
shells upon it, consulted an inspector of police, 
and bv his advice gave that party into custody 
Pleld.’ that he was entitle<l to notice of action, this 
being an act done in pursuance of the statute. 
iJtnf cera v. 3forga7i, 1 Jur. (K.S.) 1051 ; 4 W. E. 21. 

An owner of property is not justified in giving 
a person into custody found (popularly speaking) 
committing a nuisance against his premises, nor 
is he entitled to notice of action for having done 
so, unless he is fairly justified in believing that 
the person had the intention • to soil or deface 
them, within the 2 & 3 Yict. c. 47, s, 54, or Ahe 
intention to- commit <lamage or injury or S}3oil to 
, them within the 24 & 25 Yict. c. 97, s. 52, 
Hmjley v. Ald-red^ 10 L. T, 523. 

" •' . A. had communicated to B. Oo., who- were 

^ a method of rectifying^' spirits, and 
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ti’icts for the parishes of which thei^ are com- 
posed, for all pui’})Oses of management, taxation 
and expeTiditiire, and not for purposes of maiiage- 
iiient only. The rates leviable in the component 
liarishes under the order of a district board, ai’e 
raised for the benefit of the whole district, though 
apportioned between the parishes ; prinia facie, 
the rates ought to be apportioned between the 
parishes according to their respective rateable 
■value and not according to the outlay in them 
respectively, subiect to allowances, at the discre- 
tion of tlie board in cases falling within s. 159. 
An order of a district board on a parish, dis- 
ti'nguishing between the sums required for 
sewerage, and for other expenses, is good under 
s. 15S, and is final if made by the lioard after 
an impartial exercise of the discretion given 
to it by s. 159, the decision of the board, so 
anived at, as to the amount proiiei* to be required 
from a parish, being, if erroneous, conclusive. 
St. Botolpli. Aldtjute. v. WhiterJiapal Board 
of Worh^\ 3 El. ' & El. 89 : 29 L. J., M’.. C. 
228 ; 6 Jur. (it.S.) 1073 ; 2 L. T. 504 ; 8 W. K. 
691. 

Transfer of Powers to 27ew Authorities.] — 
Under 18 & 19 Viet. c. 120, the powers of the 
trustees of the parish of Islington conferred by a 
local act are transferred to the vestry : — Held, 
that a demand of an inhabitant to be inserted in 
the rate-book of the poor-rate should be made 
upon such vestry, and not upon the overseers. 
lieg. V. Iditiqfo‘)i Ovev,sceri!, 3 B. k S. 46 ; 32 L. J.. 
M.'C. 257 ; 9 Jur. (N.S.) 155 ; 8 L. T. 331 ; 11 
W. R. 760. 

By a local act, the vestrymen, governors, and 
directors of the poor, or any nine of them, or on 
their failure, the churchwardens, were to make 
a rate on the parish, called the composition rate, 
for raising a sum for payment of the rector’s 
stipend, and for the repairs and expenses of the 
church. By a prior act the governors and direc- 
tors of the poor were made vestrymen ; — Held, 
that the power of making this rate was by 18 k, 
19 Viet. c. 120, s. 90, and 19 k 20 Viet. c. 112, 
s. 3, transferred to the new vestry elected under 
those statutes ; though it might be that, if the 
new vestry failed to make any rate, the church- 
wardens might still make one under the powers 
of the local act. lleq. v. Strotfield, 32 L. J., 
M. C.236; 11 W. R. 736. 

Transfer of Debt,] — By an act the whole 

area of Grosvenor-square was placed under the 
njanagement of trustees, and they, man}’’ years 
ago. ill pursuance of powers contained in the act, 
borrowed money, whicli, together with interest, 
was charged on the rates to be levied under the 
aci'. such rates being payable one-haif by the 
owner and the other by the occupier of each 
bouse in the square : — Held, that ss. 90, 98, 94, 
180 and 239 of the 18 & 19 Viet. c. 120, though it 
left in the trustees the inclosed ground and foot- 
way round it, together with all duties and powers 
in relation to the future maintenance of .such 
ground, and to levy rates for defraying the 
ex}.)ei.ises incurred in the execution of such 
duties and powers, transferred the debt charged, 
on tlie .rates under the special act to the vestry 
of the parish : and the court granted a peremp- 
tory mandamus to the vestry to take the neces- 
sary steps for paying the principal and interest. 

V. St George's., Ilmumir Sgnare, 32 L. J,, 
Q! B* 160 ; 11 'W. B. 72% ■: , . i ■■ ’ ' . 


Collection of Arrears.] — Under 5 k 6 

Will. 4, c. 50, s. 18, a board was elected on 26th 
March, 1855, to serve the ottice of surveyors of 
the highways in a parish for the year ensuing. 
On 23rd November, 1855, they made a highway 
rate. In August, 1855, the 18 & 19 Viet. c. 120, 
passed, and, by s. 251, it came into operatii-)!! on 
1st January, 1856. On 28tli November, 1855, 
under ss. 31 , 32, a district board of works \vas 
elected for the district, comprehending the parish, 
which was included in part 1 of schetlule B. 
After 25th March, 1856, a[)piication wms made, 
on the part of the late highway board, to a jiarty 
rated to the iiighivay rates for payment of arrears, 
under 18 & 19 Viet. c. 120, s. 97. Payment not 
having been made, a summons was taken out 
against him, but the niagistmte refused to issue 
a ivari-ant for levying the arrears. Afterwards 
the party paid the arrears to the disli’ict board of 
works. A rule having been obtained for an order 
directing the magistrate to issue the warrant, the 
court discharged the rule, on the ground that the 
collection of such arrears was not to be made by 
the late highwav hoard. Beg. v. Inghavi. 7 EL 
ck Bl. 5 ; 5 W. R. 69. 

! Bights of Overseers.] — By a local act. the 

hamlet of Spitalfields was constituted a distinct 
parish, and the rector, churchwardens and over- 
seers for the poor of the parish for the time being 
were constituted the vestrymen, for the time 
being of the parish. A subsequent local act 
authorised the churchwardens and overseers of 
the poor, and vestrymen of the parish, to meet 
together in the vestry room and make poor-rates ; 
the same persons ivei'e to appoint thirty vestiy- 
men as governors and directors of the poor, to 
make regulations for their management and 
relief; and tlie act continued in -force in the 
parish the laws relating to the relief of the poor 
except where altered by the act. A subsequent 
act empowered the churchwardens, overseers and 
vestrymen of the parish to sue fo]‘ rates in the 
name of the collector. The poor-rates were 
made as directed by these acts, to the passing of 
18 & 19 Viet. c. 120. Under s. 2 of this statute a 
new vestry was duly elected for the parisii of Spital- 
lields, and thenceforth made })Oor-rates for the 
parish, from time to time, in making which the 
overseers, as such, took no part : — Held, that 
such rates were lawfully made ; that the new 
vestry alone had authority to make them, and 
that the overseers were not entitled to vote, as 
such, at the making of them. Vaualian v. Imray^ 
1 EL k EL 633 ; 28 L. J., M. G. 78 : 5 Jur. (N.S.) 
980 ; 7 W, R. 240. 

Parish outside Metropolis.] — Part of a parish, 
A., was included in a sewerage district or level, 
by the metropolitan commissioners of sewers, 
under 11 & 12 Viet. c. 112, who pursuant there- 
unto borrowed, for the purposes of the act, money 
upon the security of the rates of the several dis- 
tricts, and apportioned the same amongst the 
different parishes therein comprised. On the 
passing of 18 & ,19 Viet. c. 120, when the powers 
of the commissioners under the former act expired, 
the whole of the parish was excluded from the 
metropolis as therein deiiiied, the sums borrowed 
by the commissioners, in pursuance of thei;r act, 
still remaining due and unpaid. By s. 181, the 
board is empowered to assess rates upon parishes 
formerly portions of districts under 11 & 12 Viet, 
c, 112, but jiow exeluded from the metropolis, for 
the purpose hf discharging their liabilities ; such 
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the rate anioiuled. Ilnivdl y. London Doeh Co,, works for the benefit of the Surrey aiul Kent 
8 ,EL &: ill. 212; 27 L. J., M. C. 177 ; -I Jiir. sewerage district, which, formed by thorn, coni- 

(X.s.) 207) ; 5 W. Ji. 75o. prised nineteen parishes and parts of parishes. 

Under 18 & 10 Yict. c. 120, pi'oiiei’ty is exemjit On the passing of the 18 <Jc 10 Viet. c."i20. the 
from sowers rates whore it derives no Ijenetit metropolitan board had to provide for the ])ay» 
theredrom. ‘ But ratability once established no ment of the liabilities of the metropolitan com- 
(piostioji as to the exact amount of benefit, based missioners of sowers, and acting under ss. 17i> 
iipofi the particular use to which the i)ropert.y and 181, they apportioned the 67.000/. amongst 
has iieen a],)].>]ied. can. arise. .lie//, v. Ilof/d. 8 the parishes in the Surrey and Kent sewoi'age 
B, 8. 420 ; :>2 Jj. J., M. G. 117) ; 0 Jur. (N.s.) j district, according to the" ratable value of tiie 

871 : 7 L. 'i'. 708 ; 11 W. K. lloO. property in those parishes, and not according to- 

By the Mctro})olis Management Act. 1855. the proportion of the sum expcndc<l in tlienr, or 
s. 158, vestries and district boards are directed tothcbenehtdcrivedbylhemfronilheexpeiidi.- 
from time to time by order to require the over- ture, and made a rate accordingly n])on each 
seers of the scvej*al [)arishes within their district jiarisli : — Held, that the rate so iriade was valid. 


to levy tlio sums which, such vestries or district P/oe v. dShdroind'dau, Board nf BhrUv, 6 B. & 8, 
boards may require for defraying the expenses 235 : 34 L. J,, M. C. 07 ; 11 (n.s.) 34G ; 

of the execution of the act; and, bv s. 151), L. T. 140 ; 13 W. li. 580. 


where it appears to any vestry or district Ijoard 

tliat all or any ])ait of the expenses for defraying Eoad Divided into Sections.] — A beard of 
whicli any sum is by such vestry or board ordered works passed a resolution that a .roail slnudd be 
to be levied, have or has not been incurred for rcpaii'ed, and having done so, divided it into four 
the equal benefit of the whole of their parish or sections, making a separate estimate for each 
district, such vestry or board may by any such section, and apportioning the rate to pay the 
order direct the sum or sums necessary for expenses of each section on the owncus of 
defraying such expenses, or any part thereof, to property situate therein Held, this apportion- 
be levied in such parts, or exenqit any part of ment of the exjieiises was not wari-antod bv 18 k 
such parish or district from the levy, or require 19 Viet. c. 120, s. 105. and 25 & 26 Viet. c. 102, 


a less .rate to be levied thereon, as the circum- ss. 77, 112, and' that the board, having rejaiired 
stances of the case may require. By s. 161, the the whole of the .road, should have 'made one 
overseers are to make equal pound rates. A general and entire ajjportionment on, all the 
precept to overseers under the above sections, for owners. WklMrurrh v. Fulham Board of ]rcrA'.,v, 


the levy of a rate stated that the expenses, in 35 L. J., M. C. 145 ; L. E. 1 Q. B. 233 ; 12 Juix 
respect of which it was nee<led, were not inquired (n.s.) 353 ; 13 L. T. (531 ; 14 W. K. 27 7. 
for the equal benefit of the parish, and directed 
the rate to be levied as regarded such parts of 

the parish as consisted of land used as arable, AvSSESSMEXT. 

meadow, or })asture land only, or as woodland, Exemptions — Generally.]-— The IS k 19 Viet., 
orchard, market-garden, htqa herb, iiower, fruit, c. 120, does not affect an exeiiiiition from rates, 
or nursery ground in proportion of oiic-fourtli which existed previously, unless it is proved that 
part onlj' of the nett annual value of such land, there is equality of beuetit for equalit;.y of rate, 
The classes of land mentioned in the precept tlid ‘ Howell v. London Dooli Co. 8 El. cV Bl. 212 ; 27 
not lie together, or form any division marked L. J., M. C. 177 ; 4 Jur. (N.s.) 205 ; 5 W. E. 753- 
out by metes or bounds, but were scattered 

through the parish : — Hekl, that the precept was Metropolitan Board of Works.] — The 

good. Ilvt], V. L. B. <'?• )S'. C. Bn., 49 L. J., M. C. metropolitan board of woj'ks is not ratable to 
32 : 5 Q. B. D. 89 ; 41 L. T. 577 ; 28 W. E. 288 the poor rate or the general district rate in respect 
— G. A. of the land occuiuecl by the sewers of the metro- 

The 18 & 19 Viet. c. 120, ss. 158, 159, enables polis ; but it is ratable in respect of land and 
vestries and district boards to exempt from rates buildings which are occupied by it in connection 
parts of any parish within their district, which with the sewers, and which have an occujjation 
are not benefited by the expenditure ; but it is value. Ber/. v. Metropolitan Board of ]Vorl‘.s\, 
discretionary with the vestiy or district board, 38 L. J., M. C. 24; L. E. 4 Q. B. 15 ; 19 L. T.. 
whether they will make the order ; and where 348 ; 17 W. E. 527. 
it a})])ears that a board has considered a claim of 

exemption and refused to make the order, the Eor Main Drainage — FarocMal Assessment.] 
court will uot compel them to make the ortLcr. — In the absence of any estimate or basis of a;. 
Beg. V. ]Vand.ncortk JDidrtet Board of Worlis^ 6 county rate in the city of London, the metro- 

W.'' P r.TjT nnlifoT) Vinci rrl WArVanTidpr 21 29. XtinV n 


■\V. E. 570. politan ' board of works, under 21 k 22 Viet, c- 

By 18 <1^ 19 Viet, c, 120, s. 170, the metro- 104, s. 10, may make the parochial assessmeiifc 
poiitan board of works is directed, in apportion- the basis or estimate of a rate for raising the 
ing the expenses of tlic board amongst the necessary sums for the purpose of the main dram- 
different }>arts of tlie metropolis, to have regard age rate. Sewerft Conmimoners v. Metropolitan 
to the annual value of the property in the several Board of Worhs., 16 L. T. 351. 
parts of the metro[)olis, and in the case of the 


expenditure on works of drainage, to the benefit Sewer Bate — On Property Benefited.] — Im 
<Ierivcd from such expeiulitiire by the several assessing property to the sewer rate under 18 


parts of the metropolis affected thereby, k 19 Viet. c. 120, the law of sewers must iii 
s, 181, the money necessary to discharge the general prevail, that if property is situate within 
Liabilities of the metropolitan commissioners of the area benefited by the sewers, it must- con tri- 
sewers is to be raised in like manner as the. bate ‘ without ■ any reference to the anioiint^ of 
expenses of the board. The metropolitan com- benefit derived ; and if the property does not fall ' 
missioners of sewers had, whilst acting under within the classes- mentioned in s. 163, or within, ■ 
11 k 12 Viet. c. 112, borrowed 200,000?. out of any exemption or reduction mentioned in s. 164, 
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""'hich they had expended 67,000?. on drainage} it must. be assessed tit its fuE value as ascertained 
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— -- Water Companies.] — By 18 & 19 A"ict. c. 
120, s. 165, owners and occupiers of houses, b nil d- 
ings and property other than land shall be ratetl 
to"'a lighting rate at a rate in the pound three 
times greater than that at which the owners and 
occupiers of land shall be rated in such lighting 
nxtc:— Held, that “ property other than land” 
meant property ejnsdem generis, as houses and 
buildings, and that a water company was ratable 
for its pipes laid under ground as occupiers of 
land, and therefore at the lower, rate. Ueg, v, 
floutliwarh ciwl VYtiter Oo.., 6 El. & Bl. 

1008 ; 3 Jur. 411 ; o W. B. 7L 
Parties were ratedj under 18 & 19 Viet, c. 120, 
s. 161, in respect of their mains .and other pipes 
and anparatus fixed in- the ground, and for tbe 
land occupied bv them by means of their mains 
and apparatus ftliey had been , held not ratable 
to a lighting rate 'under- a local act': — ^Hejld, that 
this" 'was. a base-’ of, land. wholly ’exempted” 
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bv the poor rate for the time being. Reg. v. 
Ilcad, 3 B. cV:. S. 419 : 32 L. J., M. 0, 115 ; 9 
Jut. (X.S.) 871 : 7 L. T, 708 ; 11 W. K. 331). 

Therefore, the mains and pipes of a gas com- 
pany, laid in the ground for the purpose of 
.supplying gas to customers, must be assessed at 
their ‘fuU value, and are not entitled to any 
deduction on the ground of deriving less benefit 
from tbe sewers than house property. 

The 11 & 12 Yict. c. 112, s. 76, has not altered 
the principle of rating to the sewers rate ; and in 
.assessing projierty under that statute the com- 
missioners must consider whether any benent is 
■deri ve( 1 1 w tlie ]iropert v from the sewers. Mdro^ 
VoVitan Board of Worh'i v. VauxlioB Bridge^ 6c., / 
El. &B1. 964 ; 26 L. J., Q. B. 253 ; 3 Jur. (N.S.) 121b. 

Separate Levels.]— Where a district within 

ene commission of sewers is divided into separate 
levels, each drained by a separate line of sewers, 
-and deriving no benefit from the sewers in The 
others, each level must be separately rated, 
v. Tou'er Haoilefs Commismmers, 4 M. liy. 365 ; 
9 B. C. 517 ; 7 L. J. (o.S.) K, B. 131. 

Where commissioners of sewers have effectea 
a union of the sewers of one level wfith the sewers 
of another, which were not beneficial to the 
latter, though after the union it derived benefit 
from tlie sewers in theentire united level, assess- 
ing the owners and occupiers in the latter in 
respect of their property benefited, is valid. St. 
Bather ine Dock Co. v. IIlggH., 10 Q. B. 641 ; 16 
L. J., Q. B.377; 11 Jur. 991— Ex. Ch. 
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within s. 16r>, and therefore they were not liable 
to be rated. Bad London Wntrrioorhs ^Co. y. 
MHe End Xeio Town Ocer.st>ers, 2 El. & Ei. 447 ; 
29 L. J., M. C. 66 ; 6 Jur, (N.S.) 222. 

Premises Unoccupied or Incomplete.] — ■ 

Bv a local act. all hereditaments whatsoever in a 
parish were made ratable uison one and the 
Lame scale to poor rates ; but iri respect of paving, 
watching and lighting rates uiuler the act, 
premises unoccupied, or in certain stages only of 
completion, were to be assessed rcs[)ectlyely at 
certain lower rates than the rest : Held, that 
under IS & 19 Viet. c. 120, s. 161, all heietiita- 
ments in the parish were ratable upoii one scale, 
without any exemption. Beg. C. \l . By., 
EL Bl. & EL 600 : 28 L. J., M. C. 59 ; 5 Jiu\ 
(N.S.) 386 : 6 W. R. 774. 

Separate Occupation— Sets of Booms.] — The 
Wcstininster chambers consist of seven blocks of 
buildings, having seven principal entrances. 
Each block is divided into two ranges by an 
internal staircase, which has only one door at 
the principal or street entrance. The blocks are 
structurally divided into 117 dificrent sets of 
rooms, which are (|nite distinct from each other, 
like chambers in the Inns of Court, and are 
capable of being let and occupied sepamtely as 
residences or offices. Each set has an outer door 
opening on to one of the internal staircases, and 
also an inner private hall or passage. There are 
no means of comiimnication between the sets 
except the internal staircase. The outer or street 


Lighting Bate— Assessing Land at lower Bate j door to each block is kept looked at night, md 

"1 Bv 18 & 19 \rict c 120, s. 165, I a portcr, who is hired by the lessois, itsidcs in a 
i^ is euaetod' thatk any parish in which at the | distinct set of rooms in the basement oteach^^^^^ 
time of the passing of that act, the 3 fed Will. 4, 

90, is in force, the owners and occupiers of 
houses, buildings, and property other than lanil, 

■shall be rated to every lighting rate made under 
this act at a rate in the pound three times greater 
than that at which the occupiers of Lind shall be 
rated in such lighting rate.” ■Part only of Fulham 
parish was under the latter act before the iiassing 
of the former act, and after the passing of the 
former act the whole of that parish was, with 
iiTiother parish, formed into a district, and the 
other part of it was assessed to a lighting rate : 

—Held, that such part was not entitled to liave 
its land assesse«l at a lowei* rate than its houses ; 
but that all the assessable property should be 
assessed at the higher rate. Beg. v. Fitch, 1 L. T. 

4327. 


and has a key of, and access to the sets of rooms, 
for the purpose' of a general superintendence, 
and as the servant of the occupiers respecLiveiy, 
by whom he is employed in some cases to look 
after the rooms. The lessors provide gas tor the 
staircase, halls and passages, and water for the 
entire buildings, and pay all rates and taxes, 
charging their tenants higher rents in conse- 
quence. The sets of rooms are let under an 
agreement, by which the lessors let for a certain 
tiine, at a certain rent, with a covenant by the 
lessors to pay tlie rates, and a covenant by the 
lessee to repair internally, and a x)ower to the 
lessors to enter to paint outside and to inspect 
the state of the inside, with a proviso for re-entry 
on the nonpayment of rent or breach of the other 
covenants. 'Fhe premises are taken subject to : 
the following regulations ; — The care of each 
entrance and the rooms connected therewith vfiil 
be in charge of a resident porter appointed by 
the lessors. There arc duplicate keys t.o the 
outer dooi' of each sot of chambers, one of which 
is to be always in the hands of the porter, and 
the other in "the care of the tenant wdiile the 
rooms are in use. The tenants have the right, 
free of charge, to the general services of the 
porter : viz. he is to be constantly in, attendance, 
to cleanse the general stairs, &c., every moiaring, 
to receive and deliver all letters and parcels, to 
receive the keys of the outer doors ol: tbe several 
sets of rooms from the tenants on their leaving 
at night, to attend to the regular and proper 
supply of coals to the several apartments. Coals 
are supplied by the lessors at a cer'tain price, 
tenants are not allowed, to have stores of coals 
in their rooms *. — Held, that each set of rooms 
I was separately occupied by its tenant, and was 
■ i therefore a ratable hereditament, and ought to 
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l)e separiirelv iiisertcil and assessed in the 'valua- 
tion list under the Valuation (Metropolis) Act, 
I.SG‘J (H2 & 83 Viet, c, (>7). Iteg. v. SL Georges 
A.sne.'^siupnf Committee, 4:1 L. J., M. C. 30 : L. R. 
7 Q. B. <M) : 25 L. T. 096 ; 20 W. R. 179/ 

Commutation Tltlie Rent-charge.J— A commii- 
tatiuu tithe rent-charge is liable to the general., 
rn.te ami lighting rate levied under 18 & 19 Viet, 
c. 120. s. 101. but not to the sewers rate, being 
wiiliiii the excm[)tio]i of s. 164, when the practice, 
bcLoro tiie 18 cS: 11) ^hct. c. 112, was to exempt 
the tithes of tlie parish from the sewers rate. 
limj. V. Goodeliild, Kl. EL & El. 1; 27 L. J., 
M.'O. 251 ; 4 Jur. (K.s.) 1050. 

Improvement Scheme — Acquisition of Property 
by Local Authority — liability for Poor Rate.] — 
The local authority, under the Housing of the 
dVorlving Classes Act, 1890, is liable, upon 
ac iniring property for an improvement scheme 
under Parts I. and III., to make good any defi- 
ciency to the i)Oor rate arising therefrom, as 
provided in the ease of promoters of undertakings 
hy s. 133 of the Lands Clauses Consolidation Act, 
1845. The deficiency is to be ascertained by 
taking the full ratable value of the property 
acquired, without deduction of the commission 
of 25 per cent, allowed to owners who pay the 
rate under the Poor Rate Assessment Act, 1869, 
s. 3. St. Loo mird\^^ Shoreditch, Vedry y. London 
County Council, 64 L. J., Q. B. 615 ; [1895] 2 
Q. B. 104 : 15 R. 516 ; 72 L. T. 802 ; 43 W. R. 
598 ; 59 J. P. 423. 


5. Valuation Lists. 

Delay in Making, Transmitting, &c,]~J. and 
P. were th{3 occupiers of ratable property situate 
in a pa, risk within the limits of the Valuation 
(Metropolis) Act, 1869 (32 & 33 Viet. c. 67). 
Upon the 27th of September, the overseers made 
and deposited a valuation list, in which the 
property was assessed at certain amounts. The 
list was transmitted to the assessment commit tee 
on the ISth of October. On the 7th of December 
tiie assessment committee met, when J. and P. 
objected to the amounts at which their property 
was assessed, and these were reduced by the 
•coinmittee ; after the meeting of the assessment 
committee no special sessions were lield to wdiieli 
J. and P. couhl have apjpealcd, but they appealed 
to the assessment sessions, who confirmed the 
list : — Held, that delay in making, depositing, 
transmitting and ap})roving the valuation list 
within the times prescribed by s. 42 of the 
.Metropolis (Valuation) Act, 1869, did not make 
it a nullity, for the pi'ovisions of that section; 
\vere directory and not imperative. Reg. v. 
Iwjall, 46 L. J.. M. C. 113 ; 2 Q. B. D. 199 ; 35 
L.*T. 552 ; 25 W. R. 57. 

Alteration of Totals.] — The scheme of the 
ValuaTion (Metropolis) Act, 1869, is that the 
total shall remain as assessed in the valuation 
list, although there may have been alterations in 
some of the individual assessments. The list 
■cannot be reopened by shewing that - the ' par- 
ticular rating of an individual ratepayer has 
been altered on appeal. Req. v. Woolwich UMim^ 
60 L. J., Q. B. 665 ; [1891]'2 Q. B. 712 ; 65 L. T. 
■4C0 ; 40 W. R. 155 ; 55 / P, 552. ' ; 

Assessment nf R^rishes — 0om|jrbmise' 
-^Refusal Tq' enter Judgment*] The . Londba;' 


county council, objecting to the totals at the 
assessments ol! certain parishes within rheir 
jurisdiction as too low, appealed to the quarter 
sessions of the county of London. A com- 
promise was, however, etfe(3ted, and the magis- 
trates were asked to enter judgment in acem-daricc 
with the agreement, and to alter the totals in 
the valuation list to those agreed This 

they refused to do in tiic absence of derailed 
accoiirits, shewing how the new totals were 
arrived at : — Held, that the magistrates, in re- 
garding the incongruity between the totals and 
the details, which wonid result from tlio altera- 
tions agreed upon, .acted upon a consideration 
apart from the facts which they ought not to 
have taken into account, and had therefore not 
heard and determined ac(iordiTig to law. Reg. v. 
JSdlin, 65 L. T. 83 ; 55 J. P. 790. 

Supplemental List — Alteration in Value.] 
— During the first year after a quiii'inennial 
valuation list in the metropolis had come into 
operation, some new houses were connected by 
means of service i)ipes with a water company’s 
mains previously existing and assessed in the 
quinquennial list. Such connections caused an 
increase of the company’s gross receipts arising 
from the additional rentals derived from the new 
houses ; but no alteration was nuade in the mains 
themselves, the service pipes being the property 
of the owners or occupiers of the houses : — Held, 

I that the increased rental so derived constituted 
an alteration of the matters stated in the valuation 
list, within s. 46 of the Valuation of Property 
(Metropolis) Act, 1869, and was pro[)crly taken 
into account ill a supplemental list made under 
that section, whereby the ratable value of the 
eoinpany’s mains was assessed at a gi‘eater 
amount than it had stood at in the qiiinqiieniiial 
list. Rcq, V. j\eio River Co., 48 L. J.. M, C. 
123 ; 4 Q. B. D. 309 ; 40 L. T. 322 ; 27 W. R. 
785,. ■ 

On an appeal from the assessment committee 
as to a supplemental valuation list under the 
Valuation (Metropolis) Act, 1869 (32 33 Viet, 

c. 67), evidence of a falling ofi: in receipts of 
tonnage rates on vessels coming to certain docks 
during the twelve months preceding the making 
of the supplemental list when the rates were the 
same, and which, as compared with former years, 
shews a continuous and not accidental falling olf, 
is sufficient if not explained or rebutted to, shew 
an alteration in the ratable value of the docks 
during that period within the meaning of s. 46. 
When such alteration has been established, and 
it has therefore to be entered in a supplemental 
list, the ratable value of the docks is to be 
ascertained, not by opening up the previous 
quinquennial or supplemental list, but by as- 
suming the value in the list then in force to be 
the correct value at the commencement of the 
twelve months preceding, and b^^ deducting from ■ 
it the diminution in value from the alteration 
during that period. Reg. v. Bid and Wed India 
Bock Co. or Poplar Union^ 53 L. J,. M. C. 97 ; 

13 Q. B. D. 364: 51 L. T. 97 : 48 J. P. 564— 

C. -A. - ■ ^ 

Where a requisition is made to the overseers 
of a' parish to make and semi to the assessment 
committee a provisional list under s. 47 of the 
Valuation’ '(Metropolis)' Act, 1869, containing 
the gross and ratable value of an ' licredita- 
ment, ou the ground that the value has been 
increased ;bK /luring the year, the 

overseers are' ndt^houiid "to comply .with the ; 
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Jurisdiction of Justices --r Assessment uuap- 
pealed, agaiust.}— There' is appeal -t© the^ 
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requisition if they are of opinion that no such 
alteration in Tiiiue has taken place, and a man- 
damus will not be .srranted to compel them to do 
so. Y. St, Mary, Bermomhey,^ J.. J., 

M, C. 68 ; l-l Q. B. B. 8r>l ; 33 W. R. 414 ; 4.) 

J. P. 38. ^ V 

Beets 46 & 47 of the Yalnation of Property 
(MetroiHilis) Act. 1863, are not confinc l to or 
applicable only to structural deterioration in 
property. TheVefore a rancor, jer who can shew 
a nrima facie case of reduction in the ratable 
yaluc of his property from other causes Bian ot 
a purely structural nature is entitled to call 
upon the assessment committee to appoint a 
person to make a provisional list, shewing the 
UTOss ami ratable value of his property, as 
reduced since the making of the valuation list 
in force. Beq. y. St, Mary, Idingtm, 56 b. 3.^, 
Q. B. 51)7 : It) Q. B. B. 529 ; 57 L. T. 2/0 ; 3a 
W. R. 664 ; 51 J. P. 789. 

Couteuts of.]— In making out the valuation 
list under the above act, the gross value and 
ratable value, as defined by s. 4 of each here- 
ditament, must be inserted, without reference to 
aiiv privilege of being assessed on an exceptional 
•priiicivile of valuation. Beg. v. Fouiidling IIos- 
p'iful -GoreDior,^, 41 L. J., M. G. 41 ; L, R. 7 Q, B. 
83 ; 25 L. T. 562 ; 20 W. R. 02. 

Cost of Preparing.] — The preparation of a 
valuation list under the Valuation (Metropolis) 
Act 1869 (32 & 33 Viet c. 67), is not a duty of 
the vestry clerk. The vestry may appoint the 
vestry clerk to make a valuation list, and may 
pav him a lump sum to include his expenses and 
labour. Beg, v. Cumherlege, 46 L. J., M. C. 
214 ; 2 Q. B. B. 366 ; 36 L. T. 700 ; 25 W. R. 
605. 

Notice of Objection— Assessment Committee 

Objection not Specified in Notice — Right ; 

of Appeal.]— Where a notice of objection to a 
valuation list — given under the Union Assess- 
ment Committee Act, 1862, as amended b)’’ the 
Valuation of Property (Metropolis) Act, 1869— 
specifies an ol^jectiou to the ratable value of the 
hereditaments only, the assessment committee 
have no power, in tiie absence of consent by the 
overseers, to hear an objection as to the gross 
value, and there is no appeal to quarter sessions 
upon the question of gross value, the objector 
not being a person “aggrieved by any decision 
of the assessment committee, on an objection 
made before them to which he was a ])arty,” 
within the meaning of s. 32 of the act of 1869. 
Beg, V. London jf.; Bad London Waterworlia 
(\L Be parte, 66 L. J., Q. B. 262 ; [1897] 1 Q. B. 
433 ; 45 W. R. 247 ; 61 J. P. 228. 

6. PEOGEEDIlSiGS. 

Demand.] — rate was voted in vestry on the 
25th of dune, and duly signed on the 10th of 
July :-^Held, that a written demand of payment 
of the sum assessed, stating a demand of the sum 
as for the composition rate for the current year 
made at Midsummer, was a sufficient demand, 
and that the error in the date of the rate was 
, immaterial. Beg, v. Sfretjield-, 32 L. J., C. 
^' 236 : II W. R. 736. 


1128 


quarter sessions against an assessment made by 
assessors appointed under 19 A 20 \ ict. c. ILJ, 
s 168, in the same way as against a rate made by 
overseers under s. 161. AVherc there is a rate 
^mod upon its face, and duly allowed and puo- 
iished, a justice' who is called upon to enforce it 
cannot go into any qucstioiis affecting its vali<li_ty, 
which are matters of appeal. The questiun 
whether or not a rate has been duly jiublislied 
is one of fact, and if there is any evidence to 
supiiort the decision of the justice, the court 
not interfere. LJoipw/i v. 3fet ropoVtta n Jjocio d op 
ir/m/o'/, 3 L. T. 624. ^ 

A distress warrant was granted by a metro- 
politan police magistrate to recover a s])ecial 
sewer rate made under s. 159, and issued pursuant 
to a precept of a district board of works, under 
s. 161 of the Metropolis I.ocai Management Act, 

1855 , for a special district ill a parish. The rate 

had not been appealed against Held, that the 
magistrate was right. The rate was good on the 
face of it, and he had no power to entertain an 
objection that the expenses for which ^it was 
levied were recoverable only under ss. 52 A ab 
of the Metropolis Local Management Act Amend- 
ment Act, 1862, in which case the property 
rated would have fallen within tlie exemption in 
s. 52. Such a question could only be determined 
on appeal to quarter sessions. Bates y. Plnm- 
stead Oterseevs, 64 L. J., M. C. 127 ; ^2 L. 1.393 , 
59J. P.118. 

Appeal— Special Sessions.]— An appeal does 
not lie to special sessions from the determination 
of the assessment committee on an objection 
to a provisional list made under s. 47 of the 
Valuation (Metropolis) i^.ct, 1869. LuJliain 
TJn 'um V. lTb//.s‘. 57 L. J., M. G, 112 ; 20 

Q. B. B. 749 ; 59 L. T. 103 ; 36 W. R. 858 ; 52 
j’ P.663. 

Quarter Sessions — Jurisdiction — Time.] 

— The London quarter sessioms, by s. 42, sub-s. 
13, of the Valuation (Metropolis) Act, 1869, has 
jurisdiction, in cases in which the requisite for- 
malities have been complied with, to hear and 
determine all apjieals remaining to be heard 
upon 3Ist Mai-ch in any year, if the court has 
been unable through press of business or other 
unavoidable cause to hear and determine them by 
that date. Beg, v. County if London JJ,, and 
London Count q Council., 63 L. J., Q. B. 148 ; 9 

R. 14; 69 L. T. 682 ; 58 J, P. 69— G. A. Bee 

S. C. in H. L., next case, infra. 

Against Totals — Evidence as to Par- 
ticular Hereditaments.]— Persons deeming them- 
selves “aggrieved” within the meaning of s. 32’ 
of the Valuation (Metropolis) Act, 1869, by 
reason of the total of the gross or ratable value' 
of any parish being too high or too low, are not 
' entitled to obtain'an alteration of the totals by? . 
shewing that particular hereditaments have been 
under or over assessed. London County CounriT 
V. St. Georgds Assessment Committee, 64 L. J.. 
Q. B. 48 ; [18941 A. 0. 600 ; 6 R. 310 ; 71 L. T. 
409 ; 59 J. P. li6— H. L. (E.) 

Compromise — Biglit of Assessment Com- 
mittee to appear and consent by tlieir Clerk.], 
—Under the Valuation (Metropolis) Act, 1869^ 
B. 62, a clerk to an assessment committee (not 
being of counsel nor a solicitor) is not entitled! 
,as of right to appear upon behalf of the assess- 
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rneiit committee })efore a court of quarter 
sessions and consent to a coniprornise between 
tlie committee and an a})pellant from a decision 
of the coinniittee with respect to an assessment 
of the ap])eliant's premises. Uag, v. Counig of 
London JJ\. do L. J., M. C. 120 [181J01 1 Q. B. 

VL\) : 7*1 X.. T. :>28 : 44 W. R. 487) : 60 4. 'Lb 420— 

C. A. 

Siglit of Appeal as to Objection not Specified 
in Notice of Objection.] — See Be{f. v. Lotuhni 
JJB Bad London Watenvorks, Ex pad e, ante, 

Notice of Appeal — Service on Persons other 
than the Appellant.] — The a^sosment committee 
of a union ap})caled, under s 32 of the Valuation 
(Merro[)olis) Ae-t, 1869, to the ‘leneral assessment 
sessions iii'ainst the valuation list of tlie respon- 
dent parish, and against the total gross and rat- 
able imlues appearing tlierein, on the ground 
that those values were too low, and it appeared 
f 0)111 the case stated bj tlie appellants in com- 
pliance with the rules made under the act that 
tliey sought to have the total values increased by 
shewing that the assessments in the valuation 
list of a large number of specified hereditaments 
were too low: — Held, that the appeal did not 
‘‘ relate to the unfairness or incorrectness of the 
valuation of any hereditaments occupied by 
any person other than the appellant” within 
the meaning of s. 33 of the Valuation (Metro- 
polis) Act, 1861) : that those words applied 
only to appeals in which it was objected 
that the valuation of particular heredita- 
ments was unfail* or incorrect so far as it 
afi'ected the assessment of the ratepayers of a 
parish inter se : and therefore that the' appel- 
lants need not serve notice of appeal under s. 33 
upon the occupiers of the specified hereditaments. 
Rog. V. frenenal A,'i^inss)nent 17 Q. B. 13. 

394 ; 35 W. K. 12 ; 50 J. P. 724. 

Eefusal of Magistrate to issue Warrant pend- 
ing Appeal.] — The ratable value of certain 
property having been re-assessed at a nuich 
higher suni, the owners appealed. Before the 
hearing of the appeal it was agreed that a special 
case should be stated for the opinion of the 
queen’s bench <li vision, and that in the mean- 
time rates should be paid on the former valuation, 
and these terms were embodied in an order made 
by a judge on the 23nl March, 1881. In 1883 
the overseers applied to the rnagist]*ate for a 
distress warrant for the amount of tlie lates 
accfirding to the new assessment, but the apidi- 
catiun was refused, on the ground that as the 
a[}peal was still }>ending the overseers were 
bound by the order of the judge. The overseers 
tlieii applied to the queen's bench division for 
a mamtarous to the magistrate to issue the war- i 
rant: — Held, that in consequence of llie pro- 
visions of 32 & 33 Viet. c. 67, s, 44, which enacts 
that pending any appeal from any new assess- 
ment, the nite. shall be paid according to the new 
assessment, the judge had no jurisdiction to make 
the order, and that the consent of the assess- 
mcni: committee to that order did not bind the 
overseers. Reg. v. Mardiam^ 50 L. T. 142 ; 32 
W, IL 157 ; 48 J. P. 308— C. A. 

Held, also, that the issue of the warrants 
being a merely ministerial, and not a judicial, 
act of the magistrates, the application for a maii- 
dainus was properly made under 11 & 13 Viet, 
c, 44, s, 5. Ib. " , ' 


D. EXPENSES. 

1. (tENEEALLY. 

Eepair of Wall inclosing Sewer Water.] — A 
wall had been erected from time immemurial on 
land adjacent to a tidal river, and it kc[)i oul 
from such land the river at high water, the land 
being drained into the river by drains at a cmi- 
siderable distance from the wall. Before 18 A: 19 
Viet. c. 120, the wall was within the jurisdiction 
of the metropolitan commissioners of sewers, 
and it was within a ilistrict niciitioiied in the 
schedule (B). K., the occupier of the land on 

which the wall stood, cut away part of the wall, 
and built houses thereon, wntliout the conseni 
and in violation of the express prohi])itinn of 
the board of works of the district. The boanl 
demolished the houses, reinstated the wall, and 
claimed the expenses from K. : — Pleld, that the 
wall was a sewer, and that the district boaixl wuis 
entitled to claim the expenses, under ss. 61, 294. 
Poplar Board of Workt y. Knlglit. Plh Bl. Ac El. 
408 : 28 H. J., M. C. 3/ j o Jiir. (x.s.) 196, 

Held, also, that the board might recover these 
expenses under s. 76, although no foundation for 
the houses had been dug out, but they were 
simply erected on the surface of the ground. Ih. 

— Acknowledgment of Jurisdiction.] — K. 
had applied for permission to the district hoard 
of works, and had in his coiTespondence with 
them treated- the matter as exclusively within 
their jurisdiction, and the nietro})oliraii board 
of works had not interfered or exercised any 
jurisdiction over the wall Held, that it was not 
competent to K.to resist the claim of thedistiict 
board, on the supposed ground that the statute 
vested the wall in the metropolitan board of 
works. Ih. 

New Sewer — ^Fresh. Brains.] — The vestry of a 
parish, contained in schedule (iV) of 18 Ac 19 Viet, 
c. 120, i)assed a resolution, that certain premises 
not being drained by sufficient drains communi- 
cating with a sewer, notice to be given to the 
owners to drain by separate drains into a new 
sewei*, and to discontinue the old sewer. The 
owners made default, whereupon the vestry 
e.xecuted the work and summoned the owners 
to pay the cxjiense : — Held, that tlie drains were 
required by reason of the new sewer, and tiiat 
the drains were constructed under s. 69, and not 
under s. 73, and that the owners of the liouses 
were not liable. Marglehme Yedri} v. Vlrvf 
19 C. B. (]s\s.) 423 ; 34 L. J., M. C. 214 : 11 Jnr. 
(N.S.) 907 ; 12 L. T. (>73 ; 13 W, IL 1064. 

A metropolitan vestry, in pursuance of a resolu- 
tion to alter the public sewers in their district, 
under a, 69 of the Metroj..)olis Management Act, 
1855, constructed a new sewer in substitution 
for one which was to be discontinued. Tliey then 
sought to recover from the owner of a house 
which was drained into the old sewer the cost 
of constructing a new drain connecting his, house 
with the new sewer, under s. 73 of the act, on 
the ground that his old drain was insufficient ; — 
Heki, that .the work was, in fact, done as part of. 
a scheme for the improvement of the drainage 
system of the \yhole district under s, 69, and not 
because the vestry had arrived at the eoncluHion 
that the old drain was iimufticient ; and therefore 
that, , even assuming the old: drain to have been 
insufficient, ■ the cost, of replacing ^ it must be 
home hy-* the;'vestryg 
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Metropolis Management Amenilment Act, 1862, 
against the railway company for not contributing 
to the paying of the road Held, that the line 
and the slopes of the cutting did not bound or 
abut upon the road within the meaning of the 
act. Z. JS. ->S'. (J. liy. v. Bt, G%les\ Camber 
well ]h.s*rio/, 48 L. J,, M. 0. 184 ; 4 Ex. D. 289 ; 
41 L. T. ](;2. 

A railway ivhich ran in a cutting, and was 
adjoining a new street which the vestr}^ was 
about ro pave, and was separated from it by a 
wail thi'ough wducli there was no eommunication 
between the street and the railwajg hounded the 
street within the meaning of the 25 & 26 Viet. c. 
102, s. 77 : — Held, that the company was liable 
to contribute to the expense of paving the 
street : ami, the vestry having charged the com- 
pany in the same pi’oportiou as the owners of 
house property, that the court had no power to 
control the discretion vested in them by the act, 
Jj. A’'. W. li>j. V. St. Paneras Vestry^ 17 L. T. 
654. 

A railway line ran in a deep cutting much 
below the level of a highway, which ivas carried 
over the railway (nearly at right angles) by a 
bridge built b}” the railway company under statu- 
tory powej’s and in pursuance of ss. 46-51 of 
the Ilaihvays Clauses Consolidation Act, 1845 
(8 9 Viet. c. 20). The parapets of the bridge 

consisted of two walls resting upon arches, which 
had their foundations (outside the lines of the 
roadway) in the railway company’s land. The 
walls were not used by the company otherwise 
than as fences for the bridge. The district hoard 
of works having paved the highway, which w'as 
admitted to be a new street within s. 105 of the 
Metropolis Management Act, 1855(18 & 19 Viet, 
e. 120) : — Held, that, assuming the fence walls 
to be the. railway company’s land, the company 
w’ere not “ owners of land bounding or abutting 
on” the highway within s. 77 of the Metropolis 
Management Act, 1862 (25 & 26 Viet. c. 102), 
and were not liable as ovmers of tlie fence walls 
to contribute to the expenses of paving. G. E. 
Jbj. V. Bachney Board of TFerA',v, 52 L. J., M. C. 
105 : S App. Gas. 687 ; 49 L. T. 509 ; 81 II. 
769— H. L. (E.) 

Held, also, by Lords Blackburn and Watson, 
that the railway line and slopes being much 
below the level of the highway, the company 
were not in respect of such line and slopes 
^riwvncrs of land bounding or abutting on” the 
higliway within the above section, and were not 
liable as owniers of the line and slopes to contri- 
bute to the expenses of paving. Ih, 

A railway in the metropolitan district was 
carried across a new street by an arch. On one 
side of the street the railway was carried forward 
on arches, and on that side was a strij) of laud 
ten feet wide, left open for the purpose of repair- 
ing the arches ; this abutted for ten feet on the 
street. On the other side the railway was carried 
forward on an embankment, and the sloping part 
or buttress of the embankment abutted on the 
street about thirty-six feet, and at the foot of the, 
embankment was an open space, also about 
thirty-six feet wide, also abutting on the street, 
wTiich was left for the purpose of Mlowing of 
, slips in the eniba,iikment. The vestry of the 
parish having determined to pave the street 
sought to make the railway contribute, , under, 
25 k 26 Viet. c. 102, s. 77, as an owner of land 
abutting on the street : — Held, that the above 
pieces of land, including the slope bf the embanlt^ 
ment, were land within’ .that %ectidii; ’ 
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V. Harding, 42 L. J., M.C. 81 ; L. B. 8 Q. B. 7 
27L. T.488; 21 W. B. 191. 

i ■—— — iPrivate Eoads,] — The Metroj'jolis iJylanage- 
ment Amendment Act, 1862, s. 77, provide.^ that 
where any vestry or district boanl shall liave- 
paved any new street, the owners of the land 
bounding or abutting on sucli street shall be 
liable to contribute to the expense of paving 
the same Held, that the words laud bounding 
or abutting on .such street” include the soil 
of private roads leading out of a new street. 
Pound Y. Plumstead Board of lihr/ov, 41 L. J., 
M. C. 51 ; L. B. 7 Q. B. 188: 25 L. T. 461 ; 20 

W. B. 177. 

House forming Part of a Street.] — The vestry 
of a metropolitan parish, liaving paved a new 
street, under 18 & 19 Viet. c. 120, s. 105, assessed 
the London school board, in respect of a school- 
house, as being owners of one of the liouses. 
forming the street. The school house did not 
immediately front the sti’cet, but stood back 
from it some seventy or eighty feet, in a large- 
yard, the whole area being about 29,500 squa,re 
feet. There was a row of eleven small houses- 
with gardens at the back of them between this 
area and the street ; hut tihe only acces.s to the 
school was by a private passage which ran along 
one side of the last house and garden into the 
scliool-yard, with gates opening from the .street- 
in (iuestion ; the width of the passage being 
twenty feet and the length about sixty-four feet : 
— Held, that the school-house, though not actually 
one of the houses forming the street, yet practi- 
calH formed })art of it, within s. 105. London 
School Board v. St. Mary, Idhif/tun, 45 L. J., 
M. C. 1 ; 1 Q. B. D. 65 ; 88 L. T. 504 ; 24 TV. H. 
137. 

Back Premises— Dead Wail Part of Street.] — 
B. was the owner of a house, which had its front 
and only entrance in E. street, and behind it a 
garden with a dead wall at the further end. A 
new street was made parallel to F. street, of 
which the dead wall, at the end of B.’s garden , 
was part of the line of street. This new street 
was a mews, which the metropolitan Ijoard- 
allowed to be made of twenty feet in width : — 
Held, that B.’s land abutted on this new street, 
and therefore B. was liable for his proportion of 
expenses of paving it, &c., under 25 S: 26 \'ict, 
c. 102, s. 77. PcMiwffon Vednj v. Branncdl.: 
44 J. P. 815. 

b. Ownership of Premises* 

Future Owners.] — The assessment for paving- 
expenses apportioned by the vestry or district 
board under 18 & 19 Viet. c. 120, s. 106, and 
25 & 26 Viet. c. 102, s. 77, are a charge it])on the 
premises in respect of which they arc assessed ; 
and the amount may bo recovered from the 
future owners of such premises, although there 
has been no arrangement to accept payment by 
instalments. Phim^tead Board of IFnr/i’,'? v* 
IngMhj, 42 L, J., Ex. 50 : L. B, 8 Ex. 68 ; 27; 
L. T* 056 ; 21 W. B. 77. Affirmed, iiom. Jngoldhj 
V. Plumstead Board of 42 L. J., Ex. 186 ; 

L..-.B.,...,.S/Ex. ,T74,p,2lLL..X,.875 TV. 11. 817,,, 

OTOef.J-r-Ilnder IS 19 Vict.’ "c*‘'l;22^ ■s.;', 51,; ; 
an owner of- lancl ‘in,iee simple, %vho lets it on ^ 
a 'butBing lease at k "peppercorn is not ' 
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liable, as owner, to the surveyor for fees in 
resi)ect of Imildings afterwards erected on such 
hind, a pepperconi rent not being within the 
meaning of the words "of one whole or of any 
part of ' the rents or profits of any land oi* ^tene- 
ment.” in the interpretation clause, s. 3. M'ehjn 
T. Whichcord, El. BL A: EL 12(5 ; 27 L. J., M. C, 
211 : 4 Jur. (N.S.) 80S ; 0 W. E. 4(58. And see 
Tuhh Y. Good, and Cavdicell or Caimdl v. 
ante, col. 1087. 

School Board.]— The London school 

board are " owners *’ of a school house within 
the definition of 18 A: 10 Yict. c. 120, s. 250. 
Jjoiido)). Sohool Jhifff’d v. /Sf. J/ai’j/, ■ Idifif/ton, 
45 L. J.. :SL C. 1 ; 1 Q. E. D. 05 ; 33 L. T. 504 ; 
24W.E. 137. 

Land subject to Covenants.] — By the 

Metropolis Local Management Act, 1855, s. 250, 
the woi'd -'owner” shall mean the person for the 
time being receiving the rack-rent of the lands 
or premises iji connection with which the word is 
use<l, or who would so receive the same if such 
laiuls or premises w’cre let at a rack-rent ; and by 
the Metropolis Local Management Acts Amend- 
ment Act, 1802, s. 77 (which is to be read as 
one with the act of 1855), “owiiers ” of land 
abutting on any new' street are made liable to 
eonti-ibute tow-ards the expenses of paving the 
same. The appellant, having a strip of land 
about four inches wide and 205 feet in length, 
abutting upon the north side of a new^ street, 
had erect eel a boundary fence upon the laud along 
its whole extent, under a covenant to erect and 
for ever after maintain a fence thereon made with 
his vendor, wiio w-as owmer of the; land adjoining 
the strip on the north side : — ^ Held, that the 
appellant w-as the “ ow-ner ” of the strip of land 
within the meaning of s. 250 of the Metropolis 
Local Management Act, 1855, and therefore 
liable to contribute tow-ards tlie expense of 
paving the new' street. Williao/fi v. Wo7id,n(wriJ( 
Board of Wo)‘l>s, 53 L. J., M. 0. 187 ; 13 Q. B. D. 
211 ; 32 W. R. 908 ; 48 J. ?. 439. 

Lessees.] — A tenant in possession, having an 
equitable interest onl}'" under an agreement for 
a lease for a term, is, in equitjq an adjoining 
owner under 18 A: 19 Viet. c. 122, and three 
months’ notice must be given to him before any 
alterations affecting his premises can be com- 
menced by his neighbour, under the pow-ers of 
that act, Coweji v. Phillips, 33 Beav. j 8 ; 9 Jur. 
(N.S.) (557 ; 8 L. T. 622 ; 11 W. E. 706. 

A lessee of a house for a term of ninety-nine 
years, having demised some i)ortions of the house 
to separate persons for terms varying from seven 
to twenty-one years, is the owmer of the house 
within 18 k 19 Viet. c. 122, Hunt v. 

19 C. B. (IS: A.) 13 ; 34 L. J., 0. P. 249 ; 11 Jur. 
(K.s.) 485 : 12 L. T. 421 ; 13 W. R. 742. 

Where the appellant w'as tenant of premises 
at a rent of 30^. a year, which he sublet at a rent 
-of 3H. a year (the sum of 25Z. being found to be 
the rack-rent of the premises), the appellant is 
jiot the. ‘^owmer” of the premises wdthin the 
meaning of s. 250 of the Metropolis Management 
Act, 1855, so as to be liable for the expenses of 
paving the street in w^hich, the. premises are 
. situate. Walford v. Sfachney Board of Works. 
15B. 10; 43W. E. no. ■ 


tw-entj-onc years was, during the term, acciden- 
tally burnt, and being ruinous, was pulled down 
umier 7 kS Viet. c. 84. By tiic. lease the tenant 
w'as excin[)t from paying rent during tlie time 
that tlie house wns untenable by reason of an 
.accidental fire -.—Held, that the expenses in- 
curred could not be recovered from the landlord, 
a tenant for life of the reversion, under s. 42, 
w'hich throws the burden upon ‘-the owiicr of 
every such building, being the ])e]‘son entitled 
to immediate possession thereof.” Saffron J/iU 
Oversee?'^. Ex 24 L. J., M. C, 56 ; 18 Jiir. 

1104: 3 W. E. 64. 

- — ^ Building Lease on Conditions.]— A., the 
owner in fee of land, entered into an agreement 
witli B., by which he wms to have possession of 
such land aud to build thereon a certain number 
of houses, and to inclose and lay out a portion of 
the laud as an ornamental pleasure ground, fur . 
the exclusive use of the inhabitants of such 
houses. A lease w-as to be granted by A. of each 
house when finished, and wdth the lease of the 
last house wms to be granted a lease of the 
inclosed pleasure ground ; and until all the leases 
were granted, B. was to pay A. a yearly rent in 
respec't of the wdiole land, but the agreement w-as 
not to operate as a demise nor to give B. any 
estate or interest in the premises until the leases 
were executed. B. inclosed and laid out the 
pleasure grouiul, and built some of the houses, 
of w-hich,'and of wdiich only, leases w^ere granted 
to him ; but not having completed all the houses : 
—Held, that A. remained the owuier of the land 
which had been inclosed as such pleasure ground 
W'ithin the meaning of 18 k 19 Viet. c. 120, 
s. 250, and, therefore, as such ow-ner, w-as liable 
under 25 k 2() Viet. c. 102, s. 77, to contribute to 
the expense incurred by the vestry in paving a 
new- street abutting on the pdeasure ground. 
IIoUa 7 td (Ladt/) y. Kenshigton TAvtry, 36 L, J., 
M. C. 105 ; L.' E. 2 C. P. 565 ; 17 L. T. 73 ; 15 
W. E,1045. 

An owner of houses occupied land bounding 
or abutting on anew' street, w-hich a boanl of 
works had }.)aved under IS k 19 Viet. c. 120, 
s. 105, and. sewered under 25 A: 26 Viet. c. 102, 
s. 52. Amongst other items w'hieh the board 
had apportioned to his contribution w'ere costs of 
collecting apportioned araouuts, of survey ])lan 
and obtaining names of ow-ners, and of filling-up, 
printing, advertising and serving notices. These 
sums W’ere all paid to persons employed for the 
purpose, and not servants of the board, although 
they had in their employ a su,rYeyor and a clerk, 
ami payments w-ere requested at their office. 
The owner of the houses occupied the land under 
a building agreement, by w-hicb the owmer of the : 
land agreed to demise to the owmei’ of the houses 
or his nominees the several pieces of land upon 
wdiich he was to build, as the houses and buihh 
iiigs respectively became erected and covered, 
for eighty V ears,' at the rent of a pep])ercorn for 
two years, and of sums increasing every year up 
to 364Z. in the sixth and following 3'ears. Pie 
was to be considered as holding the uiidemised 
portion on the terms of the leases. There w-as a 
power of re-entry upon non-complction of the 
buikliog covenants. The houses at this time 
w-ere in every stage (jf building progress, and 
so.rQe had been demised to other pei’soiisat defen- 
dant’s nomination : — Held, that w-ith the excep- 
tion' of the houses demised to other persons, he 
W'as liable as owmer of all the premises, and that 
the above items were incidental costs and charges 
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within. 25 & 20 Viet. c. 102, s. 77 
■ of Wor]if< V. Lore, 20 L. T. 915. 


Assignee of Lease—Pahlic Body.]— A public 
body ])ecoming assignees of a lease for a short 
term of an open space under the Metropolitan 
'Open S[)aces Act, 1881, is an “owner” within 
the meaning of the Metropolis Management Act, 
1890, and liable to contribiite to the expenses 
of paving a road upon -which the open space 
.abuts. /S7. JAcr'?/, i>77w///uw. TdvvO*y v. Cohhett,' 
OU L. J., M. 0. 36 ; [1895] 1 Q. B. 369 : 15 R. 
83 ; 71 L. T. 573 ; 43' Mb 11. 44. 

Time when Ownership of Property passes.] — 
On the 23itl December, 1878, the metropolitan 
board of works served a notice on B., the owner 
of certain houses, stating that they would be 
taken compulsorily under the Artizaus’ and 
Labourers’ Dwellings Improvement Act, 1875, 
and an arbitiat^r was appointed. The arbitrator 
.made his provisional avvardon the 18th of March, 
and his final award on the 22nd July, 1880. On 
the 18th February, 1880, the metropolitan board 
«of works served a notice on B. tliat the houses 
were in a dangerous state, and requiring him to 
take down a portion and repair them, and on the 
18th March a magistrate made an order that B. 

: should take down a part and repair the buildings. 
This order not having been complied wdth, the 
metropolitan board of works gave notice to B., 
on the 16th July, 1880, to hoard and take down 
the structure ; and on the 19th July, the notice 
not having been complied with, the metropolitan 
board of works incurred expenses to the amount 
-of 267. 9^*. id. in hoarding, and afterwards other 
'■expenses amounting in all to 787, 9 a*. id. It was 
-contended, on, the part of B., that at the time 
the expenses we,re incurred the provisional award 
.had been made, and therefore he was not the 
“ owner ” : — Held, that the ownership in t!ie 
property was not transferred until the final award 
was made on the 22iid July, 1880, and therefore 
the mctro])olitan board of works could recover 
'■the expenses from B. as being tlie owner when 
they were incurred, Barnet v. Metropolitan ' 
Board of lihr/ov, 46 L, T. 384 ; 46 J. P, 469. 

Incumbent of Gburcb.] — The incumbent of a , 
•district church in the metropolis, although the i 
freehold of such church is vested in him under ; 
-.the Church Building Acts, is not the “ owner ” of , 
the church, within the meaning of the Metro- 
politan Building Act, 1855 (18 & 19 Yict, c. 122, 
Part 11. Dangerous Structures), so as to be 
personally liable for the expenses incurred by 
tlie metropolitan board of works in res})ect of 
'.sucli church as a dancrerons structure, lleg. v. 
Lee, 48 L. J., M. C. 22 ^ i Q- B. D. 75 ; 39 L. T. 
’605. 

Vesting of Site in — Consecration of 

'Cburcb. and Part of Site.] — Land hn.ving been 
conveyed under the Church Building Acts to 
the ecclesiastical commissionei’s as a site for' a 
■church, a chiu'cli was afterwards erected on a 
part of the land, and the church and ])art only 
■of the land were consecrated : — Held, that upon 
such consecration the whole of the land sO' con- 
veyed vested in the incumbent imder the Church 
Building Acts Amendment Act (8 A 9 Viet. c. 70), 
s. 13 ; that the commissioners ceased to be owners 
‘•of it, and were therefore not liable under the 
M.ctropolitan Management- Acts, 1855 and 1862, 
Tto contribute in respect of it towards tlievgpst 


of paving a new street. Pln'm.dead. Board of 
Woi'M x. Be ales i ad leal Cooiinls.'^loner.'i, flsOi"] 2 
Q. B;361 ; 64 L. T. 830 : 39 Mb IL 700 ; 55 J. P. 791. 

Commissioners Owning Churcli.] — A churcl), 
the site of which has been conveyed to tlie 
commissioners for building churches, is not liable 
to he assessed to the expenses of [iavijig a new 
street, as the commissioners are not owners either 
within 18 A 19 Viet. c. 120, s. 105, or 25 ck 26 
Viet. c. 102, s, 77. Amjell v. Baddbufton Vedri/. 

9 B. & S. 496 ; 37 L. J.*, M. C. 171 ; L. IL 3 Q. B. 
714; 16 W. R. 1167. 

lessee of Chapel.] — By IS & 19 Viet. c. 122, 
s. 73, if the owiier or occu})icr of a dangerous 
structure fails to comply with the order of a 
justice for taking down, repaii-ing or otherwise 
securing the same, the commissioners may do 
what is necessary, and all expenses incurred by 
them shall be paid by the owner. By s. 3, tlie 
term owner shall apfilyto every person in posses- 
sion or receipt cither of the whole or of any part 
of the rents or profits of anj’ land or tenement, 
or ill the occupation of such land or tenement 
other than as a tenant from year to year, or for 
any less term, or as a tenant at will. The 
appellants, being seised in fee of a buihling used 
as a chapel, lease<l it for twenty-one years to X., 
who was then in possession of it : — Field, that N. 
was the owner within the meaning of the act, 
and therefore an order upon the appellants for 
ex[)enses incurred by the commissioners, was bail. 
Mourlhfan v. Lahalmondlere. 1 EL k: EL 5H3 ; 

30 L. j., M. C. 95 ; 7 Jur. (X.s.) 627 ; 3 L. T. 

668 ; 9 \V. R. 341 . 

Trustees of Chapel — House,” “Laud.”]— -The 
a})pellants were the trustees of a chapel which 
abutted on and formed part of a new street 
within the moaning of 18 <k: 19 Viet. c. 120. The 
chapel was registered as a place of religious 
worship, but had not been consecrated, and there 
was no dedication of the land in perpetuity. 
Attached to the chapel waas a vestry, ajid there 
were also rooms for a caretaker, besides lecture 
and schoolrooms underneath the Gha})el : — Held, 
that the trustees were the owners of a “house” 
within the meaning of 18 A 19 Viet. c. 120, s. 105, 
or of land within 25 A 26 Viet. c. 102. s. 77, ami 
were liable to contribute to the exiiense of 
making and ]>aving the street. CaUjer v. St. 
Mart/. Idbifjton, Vedrtf, 50 L. J.. M. C. 59 : 

44 L. T. 605 29 W. R. 538 : 45 J. V. 570. 

By the tei*m “ houses,” in s. 105 of the Metro- 
polis Local Management Act, 1855. and the term 
“land,” in s. 77 of the Metropolis Local Manage- 
ment Act, 1862, it is intended to include (with 
certain exceptions) all the frontage of a new 
street, so as to make all the owners of the 
frontage liable to contribute to the expense of 
liaving the new street. The word “ house ” 
includes every building which is capable of 
being used as a human habitation. If a. 
building, which is physicalh- capable of being 
so. used, , is prevented, either by common 
law or statute, from being ever ],)ut to such a 
use, it is. exempted .from the liability to con- 
tribute to the expense. A consecrated church of 
the Established Church of England is exempted, 
because, by reason of its consecration, it becomes 
by the common law .for ever incapable of being 
used -aS' a habitation for no an. .But a leasehold . , , 
ohnpel fronting on -a new-, street, the chapel 
bein,g yested trustees, on trust do permit it to ’ ' 
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he used as a place of religions worship by a that the company wci^^e "owners' of the land 
congregation of Wesleyans, is a house ^Yithin within the detiiiition o_f s. 2;)0 of the Metropolis 
the'-meanino’ of s. 105, for. by the consent of the Management Act, Iboo, and Imble to 

landlord, the trustees, and the cestuis que contribute to such expense^. 
trustent, the trusts might at any moment be put well, y. Limdon CemeUvij L J , x\i. b. , 

an end to. Wruptt y. Ingle, 55 L, J., M. C. 17 ; [18‘J4] 1 Q. Ih 6J9 ; /O L. 1. ^o-l ; 4 l \V. h. 4-^b i 

10 Q. B. D. B79'; 54 L. T. 511 ; 34 W. E. 220 ; 58 J. B. 382. 

'^^Held, also, that the trustees were the “ owners ” Payment out of General Bates—Liability of 
of the chapel, and as such liable to contribute adjoining Owners.]— In ISdi a local aiithonty 

to the expense of paving the new street. Ih. caused ttie foot})aths of^ a new street (\Mthm the 

meaning of the act of 1855) to be paved, at a 
Land Company— Owners of the Soil of the cost of 1,425/., raised out of the general rates, and 
Boads.l— A land company, being owners of lands, subsequently repaired them from time to lime, 
in 1868 laid them out' for building purposes, Ten years afterwards a resolution was passed at 
and made roads and wavs across fliem : and a vestry that these paths should be paved under 
nearly the whole of the estate was sold in lots to the powers of s. 105 of the act of 1855 and s. < 7 
different purchasers, and conveyed to them by of the amendment act of 1862, and the costs 
metes, bounds and admeasurements set forth on apportioned among the adjoining owners. Lpon 
coloured idans attached to the conveyance, an objection being taken by an lul joining owner 
Each lot had a frontage upon one of the roads, that the local authority, having laid out a 
The roads had been dedicated to the public, as substantial sum in making permanent footpaths 
far as aiw act of the land company could do so, in 1870, wiiich was then charged to the gerieial 
but no proceedings were taken to make them rates, were estopped from exercising their power 
repairable bv the parish. The board of works of paving the street again under these sections 
of the district from time to time paved the new and throwing the cost upon the adjoining- 
streets formed by the houses on the estate, and owners : — Held, that the work having been once- 
apportioned the costs among the owners of houses done the local authority could not, ten years- 
forming the streets and the owners of land bound- afterwards, throw the burden of paving upon 
ing and abutting on the streets ; and in so doing the adjoining owners. St, Giles, Camlermell, v. 
they assessed the land company in respect of Hunt, 5G L. J., M. C. 65 ; 52 J. P. 132. 
the new streets and roads, where bounding or 

abutting on the sides or ends of the streets paved, Payment by Purchaser of Property— Implied 
as lands abutting on those streets, under 25 & 26 Covenant against Incumbrances.] — The expenses 
Yict. c. 102, s, 77 Held, that assuming the of paving a new street apportioned under s. IT 
soil of the road.s to be in the land company, they of the Metropolis Management Amendment Act, 
were improperly charged under 25 & 26 Yict 1862, are not a charge upon the property in 
c 102. s 77 : for that "they were not. in respect respect of which they are pav’able, and therefore- 
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a house in London, in which a nuisance arose 
hy reason of water and sewage collecting in the 
cellar owing to. a stoppage in the drains. The 
sanitary authority, acting' under s. 4, sub-s. 1, of 
the Public PFealth (London) Act, 1891, served a 
notice at the ]>remises directed to the owner or ^ 
occii|.)ier, and requiring the iinisance to be abated ; 
thc}^ di<.l not serve on. the owner a notice under ; 
s: 4, sub-s. .*>, which provides for the service on 
’the owner of a notice to abate in cases where the 
nuisance arises from any want or defect of 
..structural character. The plaintiff, who under ^ 
s. 4, sub-s. 4, was liable to a penalty of lOZ. if he 
made default i.u complying with the requisitions 
of the notice, did the necessary work, in the 
course of which it was discovered that the 
nuisance arose from a vStriictural defect in the 
drains: — .Held, that the plaintiff was entitled 
under s. 11, sub-s. 1, of the act to recover from 
the defendants the costs and expenses incurred 
in. abating the nuisance as money paid by him 
for the use and at the request of the defendants, 
although no notice under s. 4, sub-s, 3, had been 
served upon the defendants as owners of the 
premises : — .Held, further, that the costs and 
expenses in canying ••the order” into effect 
must be taken to include the costs and expenses 
of carr^dng into effect the “notice” from the 
sanitary authority, although no “nuisance order” 
under s. 5 had been obtained ly the sanitary 
authority upon complaint to a petty sessional 
division. Per Charles, J. : Apart from the pro- 
visions of s. 11, the pla.intiff' was entitled to 
recover at common law on the ground that he 
had been compelled to expend money upon work 
for which the defendants were legally responsible. 
(iehliardt v. Saunders, [1892] 2 Q. B. 452 : 67 
L. T. G84 ; 40 W. 11. 571 ; 56 J. P. 741. 

Under the l^ublic Health (.London) Act, 1891, 
a sanitary authority served on certain premises 
an intimation or warning, addressed to the 
owners, that, if certain, necessary works were not 
completec.! within a specified time, they would 
commence proceedings against them “ by the 
service of a statutory notice.” Thereupon, the 
occupier, without fm’warding the docinnent to 
the owners, or infoi’ming them of it, caused tlie 
work to be executed, and thou sought to recover 
the amount expended thereon from the owners. 
It was decidetl by Lawrance, J„ on the authority 
of Gehliardf v. Saunders ([1892J 2 Q. B. 452) 
that the owners -were liable. On appeal : — Held, 
that the occupiej-s, not being compellable to 
execute the work, had acted as mere volunteers 
in doing so, and had no claim to be reimbursed 
by the owners. Thouijnvn and Xorris Jfa/iu- 
facturbiq Co. v. Haiees, 73 L. T. 369 ; 59 J, P. 
580— C,' A. 


should during the continuance of the <Iemiso l^c 
performed and observed by him”: — Hekk that 
B. was liable for the expense of drainage works 
done upon the premises under tlie antliority 
of the IS k 19 Yict. c. 120. Sn:eet Seaqrr, 
2 C. B. (N.S.) 110 : 3 Jur. (N.s.) 588; 5 5V. It, 
560. 


— — Paving,] — The lessee of a house in a 
ne\v street within the metropolitan <listrict fm* 
seven, fourteen, or twenty-one years, covenanted 
with his lessor to pay all rates and assessments 
taxed, rated, charged, assessed or imposed upon 
the demised premises, or upon or [;ayabie by the 
occupier or tenant in respect thereof : — Held" That 
the proportion of the expense of paving the new 
street assessed upon the demised liousc under 
25 & 26 Ahct. c. 102, s. 9t), was not a rate ])a 3 'ab}e 
by the tenant under this covenant. Allam v. 
Bicliimon,D2 L. J., Q. B. 190 ; 9 Q. B. 1). 632 ; 
47 L. T. 493; 30 W. E. 930; 47 J. P. 102— 
C. A., d, : ..■■.'•A^ 

A. let to B. for twenty-one years, determinable 
at the end of five, seven or fourteen years, at 
his option, a liouse in the parish of Paddington, 
yielding and paying the s})eeifi,ed rent, “clear of. 
ail deductions in respect of land-tax, sewers-rale, 
and all other taxes, rates and deductions Tvhat- 
soever” ; and B. covenanted that he would “ [riy 
and disciiarge all taxes, rates, duties and assess- 
ments whatsoever, which daring the continuance 
of this present demise shall be taxed, assessed or 
imposed on the tenant C)!* landlord of the premises 
hereby demised in respect thereof, whetlier 
I parliamentary, parochial or otlicrwise (except 
I property or income tax).” The house was in a 
new street within the meaning of the Metro- 


politan Management Acts, and the vestry of 
Paddington paved this street and obliged tlie 
landlord to pay his proportion of the expenses, 
by virtue of 18 <Sc 19 Yict. c. 120, s. 105, and 
25 & 26 Yict. c. 102, ss. 77, 96 : — Held, that the 
liuidlord was entitled to recover this mono}^ so 
paid from liis tenant, TJumpmn v. Lapwortli., 
37 L. J., C. P. 74 ; L. R. 3 C. P. 149; 17 L. T. 
507 : 16 W. 11.312. 

By an agreement of lease, the tenant agreed to 
pay “ all rates, taxes and assessments payable 
in respect of the premises during the term”: — 
.Held, that a sum assessed upon the owners as 
their proportion of the expense of paving the 
street upon which the premises abutted, was 
not a rate, tax or assessment within the meaning 
of the covenant, but a charge imposed upon the 
owner for the permanent improvement of his 
property. )r?Z/^///.sY»M v. Collyer. 53 L, J., Q. B. 
278 ; 13 Q. B. D. 1 ; 51 L.T.299 ; 32 MLR 614 : 
48 J, P. 791. See also Batehelor v. JJaraer. 60 
L.T. 416. 


c. Landlord or Tenant. 


Covenant to Discharge Taxes— Expenses of 
Drainage.] — A. held ])remises under a lease with 
a covenant to pay, bear and discharge “ all such 
parliamentary, parochial a.nd county, district and 
occasional levies, rates, assessments, taxes, charges, 
impositions, contributions, burthens, duties and 
services whatsoever, as during the terni should 
be taxed, assessed or imposed upon or in respect 
of the I'lremiscs. or any part thereof.” He 
granted an under-lease (at a' rack-rent) to B., the 
latter covenanting “that the covenants, con- 
ditions and agreements contained in the original 
lease on lessee’s part to be performed and observed 
(except the covenants to pay rent and to insu.re)y., 


Kent Payable to Vestry— Distress.]— The 

vestry of a metropolitan parish, having incurred 
expenses for paving, gave the occupier of a liouse 
liable to contribute thereto, notice, under 25 A 26 
Yict. c. 102, s. 86, to pay his rent to them and not, 
to his landlord. The tenant gave notice thereof 
to his landlord, who nevertheless distrained. 
I’he tenant thereupon paid his rent (which was 
less than the paving expenses apportioned to the 
house) . to , the . 'vestry, and the landlord then 
merety levied the 'expenses of the distress and 
withdrew : — Held, that his right of distress was 
only taken . away on ■ actual payment by , the 
tenant/todhe vestryythat the’dityress was there- 
fore insdff^ble'in''the fihit' in^tanefe,' and that the ■ 
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exponsos thereof might he levied. Bi/mi v, 
Thomumn, 37 L'. .T., C: P. 134 ; L. K. 3 C. P. 144 ; 
17 L. T. 5(,H) ; 16 "VV. E, 314> 

Abatement of Kuisance — “ Charge on 

Lessor in respect of Premises.’^] — A tenant who | 
covenants to pav, bear aiicl discharge all assess- i 
nients. cliarges or impositions whatever, pailia- 
mentary, parochial or otherwise, which at any 
time (luring the continuance of the demise may 
be charged, assessed or imposed on the lessor, for 
or in respect of the premises, is liable to recoup 
his landlord any expenses incurred by him in 
complyiinr with an order made under the Public 
Health (Londo!!) Act, 1801, to abate a nuisance 
on tlie demised premises, inasmuch as such 
expenses are a charge bn the lessor in respect of 
the premises. Smith v. Jlahinsoyi, 62 L. J., Q. B. 
500 ; [1803] 2 Q. B. 53 ; 5 E. 460 ; 60 L. T. 434 ; 
41W.“E. 5B8. 

See further Landlord and Tenant (Cove- 
nants),.. 


piece of land abutrmg on ine sireet luiuiia tui; 
case of another. Such an apportionment, on the 
true construction of the section, need not be made 
on any uniform principle, but is in. tiie a,nsoliite 
discretion of the vestry nr board, and can onljr 
be questioned on the ground of want of good 
faith. Stoteuhuru v St. (rilrr, (^tmhcrwell, .57 
L. J., M. C. 114 ; 59 L. T. 403 : 53 J. P. 5, 

An apportionment by a local aurliority_oi_ the 
expenses of paving a new street under s. < 7 of the 
Metro]X)lis Management Amendiuent Act, 1862, 
is not invalid bv reason of its being at a higlier 
; rate in the case of one piece of land abutting on 
the street than in the case of another. ^ Such an 
apportionment is in the absolute discretion of the 
local authority, and, so long as it is made bona, 
tide, neither the magistrate nor the court has 
jurisdiction to interfere. Stotcahiiry v. ^ ostrij of 
St. (filer, Camlwricell (57- L. J., M. 0. 114), 
ai^provcd. tMetropoUtuu District Dij. v. FulJuiui 
Vestry, 65 L, J., Q. B. 29 ; [1895] 2 Q. B. 443 ; 

14 E. 685 : 73 L. T. 330 ; 44 W. E. 53 ; 50 J. P. 
670— C. A.' 

A district board of woiLs paved a new street 
under s. 105 of the Metropolis Management Act, 
1855, and apportioned the expenses aimnig the 
adjoining frontagers ; upon proceedings being 
taken against one owner for the amount appor- 
tioned Held, that the magistrate was bound 
to admit evidence in order to asceitain whether 
the whole of the ex])enses had been incurred in 
' respect of “paving’’ work. Mey. v. Marsha ni, 

‘ 61 L. J., M. 0. 52 ; [1802] 1 Q. B. 371 ; 65 L. T. 

» 778 ; 40' W. E. 84 ; 56 J. P. 164—0. A. 

— — Eepairs of Road or Way not being a 
5 Street.] — In executing works of repair on a imd 
^ or way not being a street, under the provisions 

- of s. 3 of the Metropolis Management Amend- 
* ment Act, 1890, the vestry or district board are 
= the sole judges as to the necessity for such works. 

1 Beg.v. MarBia m ([1892] 1 Q. B. 37p distinguished. 
B Stroud V. VMudsivoyfh District Board of U orhs, 

- 63 L. J., M. 0. 88 ; [1894] 2 Q. B. 1 ; 9 E. 

L’ 194 ; 70 L. T. 100 : 42 W. E. 355 ; 58 J. P. 652— 

2 G.A. 

Houses on both Sides of a Street— Invalid 
) Apportionment.] — By 18 & 10 Yict. c. 120, s. 105, 
and 25 & 26 Vict.^c. 102, s. 77, the costs of 
paving a new street, under the compulsory 
powers of the former act, are payable by the 
owners of the houses forming and of the land 
G abutting upon such street, and are to be appor- 
tioned by the vestry or district board of works. 
4 By the interpretation clause of the latter act the 
t expression “ new street ” is to include a part of any 
y sach street. Buildings and land belonging to 
d the guardians of a union, abutted upon a new 
street which tlie vestry directed to be ]>aved 
h over half its breadth only ; the part paved beiirg 
that nearest the guardians’ premises. The vestry 
'f apportioned tire whole costs of the paving upon 
d the houses forming the guardians’ side of the 
^ street, omitting those on the other side : — Held, 
that the apportionment was invalid, and that 
h the owners of the houses on both sides of the 
] street ought to have been chai*ged. Mile Dud 
7 Vestrif v, ^Vliitechapel Ifnion, 46 L. J., AT. 0. 

. 138 ; 'l Q. B. 1). 680 : 35 L. T. 354 ; 24 W. E. 
;t 719— C. A. ■ • ‘ , 

■ 

it ^ Riagging Footway. ]-r-The expenses 'Of 

n flagging a footway, under s. 1 of the Metropolis 
L'C' Management Act (1862) Amendment Act, 1890, 
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are to be borne 1;).y the owners of land or houses 
f)Ti both sides of the road or street in which the 
footway is sitnate. Where the footway does not 
.extend the whole length of the street, or where 
only a part of it is paved, the liability is liinitetl 
to the owners (on both sides of the road) of 
liouses or hind bounding or abutting on that 
section of the street which contains the footway 
or part of the footway which lias been or is 
about to be flagged. Paddi/if/tou Yesfrtf v. 
Xorfli Canal Co., 6B L. J., 

Q. BIG ; [lS9d] 1 'Q. E. G3P> : 10 E. 4.1 ; 42 
W. 11. 228 ; 58 J. P. 413. 

Streets Hew and Old.] — -S. was the owner of a 
piece of land upon which streets had been laid 
out since the 7th of August, 1862 ; building land 
not ])elongiiig to liim bounded and abutted upon 
the ends of all the streets except one, which ter- 
minated at a cemetery. The district board of 
works laid down sew'ers in the streets and appor- 
tioned the whole of the costs between S., his 
tenants, and the owners of the cemetery. Sewer 
rates bad for many years been levied in respect 
of the houses upon his land, although no sewer 
had [ircviously existed in the streets thereon : — 
Held, that the word street in 25 & 26 Yict. c. 
102, s. 58, included new streets as defined by s. 
112, as well as old streets ; that s. 52 did not 
apply, and, therefore, that the apportionment 
was invalid, as it did not provide that a portion 
of the costs of the sewers should be defrayed by 
the board out of the sewer rate levied in their 
district. Shn-ffidd v. Fidhaia Board of Worlia, ' 
i Ex, D. 895.*^ 

Semble, that even if s. 52 liad been applicable, 
the apportionment would have been invalid, 
since it did not charge any portion of the cost of 
the sewers upon the owners of the building land 
bounding and abutting upon the ends of the 
'■streets. Ih, 

Where a vestry by resolution, after declaring 
their intention to construct a sewer in a street 
which was a “new street” within s. 1J2 of 
25 A 26 Viet. c. 102, . apportioned the expense 
among the owners in the street, of whom the 
appellant was one ; but for five years previous, 
sewer rates had been levied on the occupiers of 
the property' therein : — Held, that the case was 
within s. 58 of the act and that the expense of 
constructing the sewer should be divided as 
therein mentioned. St. CamhtriDell. v. 

Weller, L. H. 6 Q. B. 168, ii. ; 17 W. R. 973. 

The Harrow road is an. ancient road, and was 
formerly under the management of turnpike 
trustees and commissioners until 1864, when the 
vestry of the parish took charge of it for the first 
time. The part of the Hari'ow road eastward of 
Elgin road ha<l Imcn built over for manj" years. 
In 1866, a person built a row of houses called 
Frankfort terrace, on the side of the Harrow 
road on the pai*t westw'ard of Elgin road. Ko 
sewer existed on that part of the road, but 
sewers rates had been levied and paid in respect 
of the laml adjoining for more than five years 
prior to 1856. When Frankfort terrace was 
built, the parish constructed a sewer in that 
part of the road, and, upon Its completion, the 
vestry apportioned the whole of the expense of 
it upon the owners of the adjoining land, under 
the Metropolis F.ocal Management Amendment 
Act (25 & 26 Viet. c. 102); .s. 52 -Held, that' 
the vestry was right, and that the road built 
upon was a new 'street within that section'; 'and , 
that the owmers of the adjoining land were liable 






to be assc-ssed for their respective ])ortioiis of the 
whole expense. Sawt/er v, Paddhaifon Ve.dnf* 
40 L. J., M. C. 8 ; L.' E. 6 Q. B. 164 : 28 L. f. 
662 ; 19 W, E. 96. 

Held, also, that the word “ street ” in s. 58 did 
not apply to a new street within s, 52. Ih. 

The words “a street” in s. 58 of the Metropolis 
JHanagement Amendment Act, 1862 (25 th: 2r> 
Viet. c. 102), include “ new .streets ” as <lefined 
by s. 112, as w-cll as old streets. In 1872 a road 
ill the metropolis wliicli had up to that time 
been a turnpike I’oad ceased to be a turnpike 
road and became a common liigliway. In 1<S88 
the vestry of the parish in wliich the I’ond wns, 
constructed a sewer and apportioned part of the 
expense of construction on tlie owner of laiuLs 
abutting on the road. Ih-eviously t(^ 1888 there 
had been no sew^cr in this ])art of tlie roiuh 
Sewers rates had been levied for live years prior 
to the 1st January, 1850, in respect of tlicse 
lands : — Held, that the case fell under s. 58 and 
not under s. 52 of the Metropolis Management 
Amendment Act, 1862 (25 A 26 Viet. c. 102) ; 
that the road was a “ street ” wdthin tlie meaning 
of s. 58 as defined by s. 112 of that act, and f iiat 
the lands were under the proviso in s. 58 exempt 
from apportionment. St. Crdcn, Camheeandh v 
Weller (L. E. 6 (). B. 16S, n.) and Shejneld v. 
Fidlutm Board (1 Ex. D. 895) a[)proved. Sau'i/er 
V. Paddlw/ton IXstri/ (L. E. 6 Q. B. 1 64) over- 
ruled. St John' a. llampntead v. Cotton, o’o Jj. J., 
Q. B. 225 : 12 App. Gas. 1 : 56 L. T. 1 ; 85 W. E. 
505; 51 J. P. 840— H. .L. (E.) 

A road, formerly a turnpike road, which after 
the turnpike trust has expired becomes by the 
erection of houses on its sale a. new .street within 
the ordinary meaning of the words, is not jirc- 
vented from being a new street within the 
Metropolis Management Acts, by the mere fact 
that repairs to the footway of a temporary 
character have been undertaken by the vestry. 
Bach V. Greenwich Baaed of Worhfi. 64 Ii. J., 
M. C. 257 ; [1895] 2 Q. B. 219 : 14 E. 552 : IZ 
L. T. 674 ; 59 J. P. 517— C. A. 

In 1870 a road, which w^as then an unpaved 
“ new street,” with houses and a footjjath on the 
north side only and vacant land on the south 
side, was paved to the .satisfaction of the local 
authority under the provisions of s. 105 of the 
Metropolis Local Management iVet, 1855. The- 
ex])enses of such paving were apportioned upon, 
and were paid wholly by the owners of the houses 
on the north side, and the vestry afterwards 
kept the whole of such pavement in repair, ami. 
paid the cost out of the general rates. In 1888 
the owner of the vacant land on the south side, 
by an arrangement with, tlie vestry for widen- 
ing the road, set back his fence thirteen feet, 
and dedicated this strip, and the vestry kerl)e< I 
a new footpath seven feet in width on the south, 
side, and paved and metalled the remaining 
six feet, making it uniform with the carriage- 
way already paved, and they paid the expen se.s, 
as well as the expenses of the subsequent repairs, 
out of the general rates. The only part left 
unpaved was the new footpath of seven feet,, 
and. houses having been built on the south si(.le 
of this , footpath, the vestry resolved in 1894 tO' 
pave this footpath, being as they said, a “ new 
street,” and they apportioned the expenses, of 
paving the new Tootpath on the owners on the 
north side o£ the road as well as on the owners 
on the south siie : — Held, that the apportion- 
ment -was upon a 'wrong basis ; that, as in 1870' 
the >Yhole breadth^ of the road was completely 
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to the satisfaction of the local authority Q. B. D, 

s. 105, and as they had exercised their 384; 38 L. i. 84J ; \\ . xu (>yo. 

under the section and^ compelled com street in Two Bistricts -Order for ex« 

isdiction afterwards to "declare elusive Management by One ] --An order of ^ 

and that the onlv Metropolitan Board of M'orks made under 18 & 
footpath which ISl'icf. c. 120. s. UO, and 25 & 2<i Viet. C. 102 
- ■ ■’ 8f>, that a new street in more tiian one parish 

•th "side did not abut on this or district .shall be uiidor the exclusive manage- 
such houses could men t of one vestry or district board tor the pur- 
ises poses of paving, and the expenses payable by^ 
each be divided^equally between the two parishes 
or districts, is valid but su eh order does not 
entitle the managing vestry or board to require 
the other vestry or board to pay one-half of the 
expenses. St. Giles. Camierwell.^ v. GeeertwicJi 
Board of Worhs, J., Q. B. 636 ; 19 Q. B. D. 
502 ; 36 W. E. 126. 

Estimate of Eiipenses— Evidence of Deter- 
, The mination.] ■— A metropolitaa vestry, having 
■u xil* resolved to pave a new street, and part of the 

®“““°^ound dhat^ the expenses being apportioned on the appellant, 
laid a complaint before a magistrate tor non- 

of _s. th7Met:;rptlirMln^^^^^^ s“t 

IBo-t, and s. 77 of the ^^gyi^^tharthe^magh- "'ho was not called as a witness, but the estimate 
Amendment Act, lb62 .--Held that “agis 

Ir T 'Pn' P b ffwi To B 290 n L T the signed estimate was some evidence that the 
tlAhA?;; A^^fto Op TW ’ survejor had made it, and determined the 

362 ; 4o . E. 110 , 60 3. if. ( i-t. ■ amount, and that the magistrate was right in 

« o w 1 Tr, iQft 7 n enforcing payment. Ilobmnn v. Greenwich 

sewer for Sew ; VMnct JilJd of Worh,, 58 J. P. 703-0. A. 

■sewer was built in a street, formed Since 1862,^ or 

some houses of "’poh G. was owner, at Ms of Clerk— SstoppeLl—G., the owner 

oxpcn|^; under the Local Manageineut Act 1^ abutting on a new street, had a sum of 

(25 & 2(i \ let. M^nother apimrtioned as his share of the expense of 

poll tan board removejl this seu u , and .anothei “ Hg summoned for the same, but, 

ill the next street and wmstiTOted » ^ “ h a mistake of the clerk, the sum was entered 

in connection wi«i the houses in both .sticcts ^ 

They apportioueM the costs and cx^ expenses exceeded the estimate, and G. 

wmrlcs upon the owners onmusesa^^^^^^^^ sununoned for the balance, including the 

twostreots. G reased to paj lms app^^^^^^^ insufficiently paid :— Held, that the 

and a magistrate dismissed the summons apinist treating the mistake as 

him: Held, ttot ,'3,;,vnA'(? oA^hw street an estoppel, and that G. was bound to pay the 

Hlhthnpportib " 


trlbution from the owners of the houses adjoiniu, 
they had no jur 
this road a “new street 
“ ne\v street” was the new , 
formcfl no part of the old road, and that, | 

houses on the north .,hE d!.'’ 
new footpath, the owners of 
not be called upon to contribute to the expein 
of paving the same. TT kite v. Bulhanh Vestry . 
74 L. T. 425 ; 60 J. lb 327. 

The respondents were the owners of two plots 
of land abutting on a highway which had been 
formed and laid out in or after the year 1866, 
111 the highwav there were only two houses, 
and no new buildings had been erected for tin 
last tNveiity years. In 1894 the appellants paveo 
this particuiar road, and claimed from the respou> 
dents the proportion of such expense. The 
magistrate dismissed a s:: " 

lauts to enforce same on 
road was not a new- 









METROPOLIS-’ — Expenses, 


apportionment between the lessor and the lessee ; before inagistratos, applies to a count v court; 
thirdly, with regard to the third part of the action brought under s. 1 1 of the Public “l-ioalth 
valuat!on--~.namebg rdie interests of the owner (London) Act, 1891, to recover the amount 
ann all lessees having tAYCTity-oiie years imexpired of ■ costs and expenses incurred in and about 
the i.ai.d that the noiise is tied ought to be serving a notice, making a complaint, and 
considered. London Count y Connell and City obtaining and carrying into eUect a luifsance 

Q-^*'182 ; order, and the action must therefore b*^ broiiuht 
( i Jj. 1. 4t>o ; td tJ. 1 . 808. within six calendar niontlis from the time wlien 

such costs and expenses were incurred. ILnnmer- 
5. Peoceedings. smUlb Veatry v. Zoivenfeld, i)o L. J.. Q. B. {h;2 ; 

BeforeJustices— Necessity of.] — An action will ''''' = = 

not lie against the owner or occupier of a house ^ ‘ 

for the recover}" of his proportion of the expenses Bight of Action — Judgment against former 


of paving a street under 18 & 19 Viet. c. 120, but Owner no har.]-Tlie Metropolis i.ocal Manage- 
recourse in list be had to the remedy pointed out meiit Amendment Act, 1802, ss. 77 tk 90. makes 
before tw^ certain paving exipeascs recoverable bv the 

B.^(n.s.), vestry lyy action from tlie present or any future 
4m ; jj. J,, O. i . 248 ; d Jiir. (N.s.) 1106. owner of premises, or from any r^erson who then 

WitMn what Time.]-Bv 18 & 19 Yict. c. 122 f ^cupies the premises. The vestry 

s. 73. all expenses incxiried'by the commissioners PbfT 

ut vn'.rxnru of,,,,.!-,,,, u 1 rv owiicr of prcmises in respect of siica expenses, 


in respect of any dangerous structure shall be i 


paid by the owner, and being recoyerable in a 
summary manner, may, by s. 108, be recovered 


which remained unsatisiied; — Idold, that such 


judgment was no bar to a subseouerit action for 


f5Uiij.nj.aLY jjjaujiux , jjiav , uv s. jioo, oe recovered 4.1...... • j. 4.1 • i 

in manner directed by 11 & 12 Viet. c. 43. In 

.lannaiw, lSo7, the commissioners took down a f®® O'omisesas tonantjo a succeodmg 


1 tenant to a succeeding 


••jaLiuai 5 , LUC l.a.juuij joaJUJJUJ iS tUUiv UOVVU rl tj ^ ,7 r ^ j. Ti r w 

dangerous structure, in pursuance of the 18 & 19 n p f r s 

199 +Kd QAi-u 7QKO I L. h. 6 C. P. 24/ ; 24 L. i. 429 ; 19 


Vict.c. 122, and on the SOtli April, 1858, gave yy p 77V ’ ^ 

the owner notice of the expenses, and demanded * * 

payment. On the 11th May a complaint was Appeal against Orders — Mode of.] — When an 

.laid before a police magistrate for the nonpay- order of the metropolitan board of works has 
nient of the expenses :— Held, that the matter been made, under 18 V 1<) Viot. c. 12d, s. 14i), 
of complaint was the iionpayment of the expenses, ordering tliat the whole of a street situate in 
and therefore the six months limited by 11 & 12 more than one district should be under the 
Viet. c. 48, s. 11, ran fro,m the demand and exclusive management of one particular vestry, 
refusal, and not from the completion of the works, and that vestry makes an order u[)Oii one of the 
and therefore that the complaint was in time, other districts for contribution towards the 
Jjahalmondlene. v. Ad.duo)u 1 El. A El. 41 ; 28 expenses, if the order is good on the face of it, 
L. J,, M. C. 25 ; 5 Jur. (N.S.) 488. the only mode of appeal open to the district is 

A board of works in tlie raetro]iolis in June, by contesting the pro})riety of the assessment at 
1876, made a sewer and ap])ortioned the expenses the audit; and the c^ourt, on a .return to a 
among the owners of lands, finding 4071. to mandamus ordering the payment of the sum 
be the -sum due by M., the owner of: certain assessed, will not go into the matter, but grant a 
lands. No demand of the .sura was made on peremptory mandamus. Ite//. v. Strand Hoard 
H., the owner, till the 80th December, 1878, of Worknf4 ?>. & S, 551 : 88 L. J., Q. B. 299; 11 
though the occupiers had been summoned for L. T. 188; 12 W. II. 828 —Ex. Ch. 
part of the sum and tlie summons dismissed. -4% 


On the 14th May, 1879, M. was summoned SUle Demand-Successive Occupier— Statute 


.for payment of the whole sum Held, that a 


the six months counted from the 14t.h 'May, apportioiied, paving expenses on the then, owuier 
1879. and not from the notice of apiiortioh- ^ house and made demand, but the sum was 
merit, and therefore the magistrate ])roperly BSS5, a frerii demmid was made on 

7 . 7 -7,r J. - - J I -, r ^ % W fliA TiA77r nvtrriAi* nrift t.ViA 7nai-,u>P« •mn<la si.n 


ordered M. to pay the same. JIarr v. Greenwich justice’s made an 


Board of IFur/w, 44 J. P. 424, 


order on W., w’ithin six months thereafter : — 
Held, that there ivas no Statute of Limitations 
or other bar to the recovery of tlie said ex[)enses, 


Payment of Instalments.] —Where a or other bar to tire recovery or the said expenses, 

di.sti-iot boiird hax’e paved a new .street, under that the order was right. Wmiley v. St. 
the powers given by 18 &: 19 Viet. c. , 120, ^Ziry^ld\nyton.,ol4.\C\00. 


s. 105, and have accepted payment of the 
amount apportioned in respect of any house 
or premises by instalments spread over a period 
not exceeding tAventy years, simimaiy pro- 
ceedings can be taken to recover anv' instal- 
ment, provided the information is laid within 
six calendar months of the demand therefor: 
although a previous application for the whole 


IL LIABILITY. 
1 . Of Oouhcil. 


a. To Actions. 


i. For JJamayes. 

Neglect of Duty.] — The Metropolis Local 


sum apportioned mav have been made more Management Act (18 <k 19 Viet. c. 120, s. 125), 
than six months before such information was oot only transfers to the vastly the duties of the 


ihe 

tluv 

u*r, irrY?'7//c 

L. 8., r. r. 

<|a! uM pr;u-. 


/ vlfiiucd the 
Was |ir< fdiicAd. 
'lit had never 

' lichl UlIlT it 
'W tcNtiiiUtny 
Jii ri\ 22 


nf a ]a;bi;L'- 
'ipu hit ions 
Hnr. the pur- 
tlte vend/'fi’ 
;'j payiiHiut at 
jjli thevtuidor 
, lii'f he shall 
hlio df!iu:m’'es 
rchast.u' shall, 
.emnent, then 
’.j'forfeibjtl in 
. if ei tiler of 
;*'.;omp!y with 
pay to the 
^ b be the dam- 
j]ncb ImrcuC,*'’ 
‘]ji'c!iasm‘ gave 
fciiaser faiknl 
vendor holi.l 
jlic purchaser 
' ji>y fciie vendor 
of flu* agreiv 
jjil to receive]' 
'l}|e amount of 
j'lecl. Ifhito/i 

, I) 8 il F. 161 ; 


bill of sal(U 
] the defen- 
'f pi subsequent 
; : parr of the 
^ '.Iress for rent 
:i'P' IT for tlie 
. plaimhlnol 
that the 
a the I D 1;, 
lij/T/.H'. i L. T, 


J. Mi 

! ; 


'i;fTO 


kid. PwscHft V. Malwhoti, 6o' L. T. 563; 33 old parish and of the sui-veyov of highways, but ; 
T. P- 597. ' ■ also, imposes, certain -specified, duties created by 

i _ ' ' * , ^ ' the,, act. In ■ case.' of nonperformance of those,.,;.,,;./ 

Nuisance Order — ^Gounty Court Action,] ’.duties an action for damaged will lie against t.he''' 
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By s. 125, vestries are required to employ a 
sufficient number of persons, or to contract witli 
any company or persons, for removing all dirt, 
ashes, rubbish and filth within their parishes. 
The guardians of a union were possessed of a 
worlviiouse situate within the parish. The vestry | 
refused to remove from it the dirt, ashes, rubbish j 
and filth there collected ; the guardians were in 
consequence obliged to remove the same, and ; 
thereby incuri'ed expense : — Held, that an action j 
was niaintainahle hy them to enable them to | 
recover from the vestvy the expense incurred by 
them ill removing tiie dirt, ashes, rubbish and 
filth from the workhouse. Ih. 

All action lies against a board of works for 
not keeping a sewer cleaned, whereby it became 
choked up, "and the overfiow therefrom ran into 
the plaintiif’s premises. v. U hlterJtdjM'l 

Board of \VoTh.% 2 F. cS: F. 144. 

- — . Statutory Duty — Penalty.] — An action 
is not maintainable against a sanitary authority 
for damage sustained through its neglect of the 
statutory duty imposed upon it hy s. 29 of the 
Public Health (London) Act, IS91, to remove 
street refuse. The penalty provided by that 
section for neglect of such statutory duty is the 
sole remedy available against such sanitary 
authority. Sauudans v. Holhorn JDidriet Board 
if Worlk (>4 L. J., Q. B. lOl ; 1 Q. B. 64 ; 

15 K. 25 ; 71 L, T. 519 ; 43 W. R. 26 ; 59 J. XL 
453, 

Negligence — Surveyors of Highways.] — A 
water meter, which was the property of a water 
company and used for measuring the water 
supplied by the company to the defendants, the 
vestry of a parish, for watering the streets, was 
placed hy the defendants in a box of theirs sunk 
in the footway of one of the streets and covered 
with an iron flap. The defendants as siicli vestry 
wei’c, by s. 96 of the Metropolis Management Act, 
1855 (18 & 19 Viet. c. .120), the surveyors of 
highways, and by s. 116 authorised to cause the 
streets in their i)arish to be watered. The plain- 
tiff, whilst walking along the street, stepped on 
the iron flap, andl by reason of its having been 
worn smooth, and become slippery and dangerous, 
he fell and was injured. In an action by him 
against the defendants for damages for such 
injury : — Held, that though the defendants might 
not be liable as surveyors of the highway for 
negligence in not keeping the iron fla]) in a pro})er 
state, "they were in their capacity as the authority 
for watering the street, in which capacity they 
had ]daced the iron fia]) there. WJrite v. Ilmdloy 
Local Board (L. R. 10 Q. B. 219) approved. 
Blackmord v. Mile Bud- Yestnj^ 51 L. J., Q. B. 
496 ; 9 Q. B. D. 451 ; 46 L. T. 869 ; SO W. R. 
740 ; 47 J. P. 52—0, A. 

A declaration alleged negligence on the })art 
of a vestry in not repairing a. common highway, 
whereby the plaintiff suffered special damage by 
injury to his horse : — Held, that although the 
18 & 19 Viet, c; 120, transferred the duties of 
sux'vevors to vestries, yet it did not put an end 
to the liability of parishes' to indictment, and 
therefore' an, action does not lie against the 
vestries for nonrepair., Parsons Y.jSt, ILaWiem, 
Bethnal Green Vedry^ 37 L. J., 0. P. 62 : L. II. 
3 0. P. 56 ; 17 L. T. 211 ; 16 W. B. 85. 

Of Workmen.] — By 18 k. 19 Viet. c. 120, 

vestries are required to execute the office of 
/'“Surveyor of hi^iways vvitto their parishes ; and 


if they duly execute the same, and do not 
personally interfere, they are not liable to a 
passenger for an injury caused to him by a heap 
of paving-stones having been negligently left on 
the road by the workmen employed by the 
acting survevor. Ilolliday v. St. T^eona rd's, 
Shoreditch Vedrij. U 0. B/(N.S.) 192; 30 L. J.; 
C. P. 361 ; 8 Jur. (X.S.) 79 ; 4 j.. T, 106 ; 9 W. ik. 
694. 

Accumulation of Water from a Sewer.] 

—The defendants, under the powers conferred 
upon them by tiie Metropolis Local IManagement 
Act, 1855 (18 A 19 Viet. c. 120), ss. 135, !36, 
constructed, and properly constructed, a sewer 
having its outfall at licptford Creek, a little- 
abovc'the plaintiff’s coal wbaiT, with watei-gates, 
whieli it was the duty of tlie person in charge- 
of them to open when the water within tliem 
became eight feet deep — a depth which was 
reached only in heavy T-ainfalls. On the 29tli of 
August, 1879, there was an exceptionally heavy 
rainfall, and it became necessary to open^ the 
water-gates to prevent a large district fi’om 
being flooded. This having been done, and the- 
rain increasing in violence, the rush of water 
from the sewer carried away a portion of the 
plaintiff’s wharf, with a barge moored thereto* 
and a quantity of coals deposited thereni and. 
thereon Held, that the injury complained of 
was occasioned by the opening of the water- 
gates, and not by the act of Gotl, and therefore- 
the defendants were prlma facie liable for the 
damage done, within the principle of BijUmdti v, 
Blcfcher (L. R. 3 H. L. 330) ; but that, as they 
were a puhlle body acting in the discharge of a 
public duty, and as that which happened was* 
only the inevitable result of what parliament 
hacl authoi'ised them to do, they were not liable, 
I)}, eon v. Mctronolitan Board.- if Worhs,^ 50 L. J., 
Q. B. 772 ; 7 Q. B. D. 418 : 45 L. T. 312 : 30 
W. R. S3 : 46 J. P. 4. 

When a specified duty is imposed by statute 
upon a public body, it is, in the absence of 
express enactment, to be assumed that the 
legislature iutended to exempt the public body 
from liability to make compensation for alleged 
omissions to fulfil that duty, uidess negligence 
can be proved to exist. Ilaonmond v. St. Panaras 
resfry. 43 L. J.. G. P. 157 ; L. R, 9 G. P. 31 6 : 
30 L."t. 296 : 22 W. R. 826. S. P., Bateman v. 
Poplar Board of Works^ 57 L. J., Gh. 579 ; 37 
Ch. D. 272 ; 58 L. T. 720 ; 36 W. R. 501. 

The Metropolis Management Act, 1855, s. 72,. 
imposes upon vestries the duty of keeping the- 
sewers in their respective })arishcs properly 
cleared, cleansed and emptied. An occupier of 
a messuage in one of these parishes received 
injury from the overflow of a sewer ; the over- 
flow happened without any default on the part 
of the vestry : — Held, that the occupier could 
not maintain an action against the vestry for 
the injury wliich he had sustained. Ih. 

Interference with. Biver Bed,] — The metro- 
politan board of works has no power under 18 & 
19 Viet. c. 120, s. 135, to erect any works on the 
bed or soil of the Thames, without first obtaining" 
the consent of the admiralty, pursuant to 21 & 
22 Viet. c. 104, and of the conservatoi’s of the- 
river ; and consequently the board is liable to an 
action by an owner of. a vessel which sustains' 
damage from grounding upon a pile negligently 
placed on the foreshore by a contractor employed 
by the . board. Ltrawnlow y. Metropolitan Bo - treZ 
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,13 , C. . B.: .(N.s.) 768 ; .31... Jj. J., >0. P. 1 Eepaix ofHigliway by Contractor— Knowledge 
1.40 : 8 Jiir. (x.s.) 801 ; 6 L. T. 187 : 10 W. R. of Testry as to State of Water-pipe.] — A Tosny, 
384. AtHnnedon a}>]>eaL 16 0. B. (x.s.) 346 ; 33 acting as a sewer authority, laid d(»w}i a new 
L. J., C. B.233 : 12 \V. li. 871 — ’Ex. Ch. sewer, and, in so doing, a cootracuor employed 

by them laid bare a wrought-ii’OJi so-viee watcr- 
Bemohtion of House — Seizure of Materials.] pipe, which was about two and a lialt feet below 
— A party having erected a bniiding in cont,ra- the surface. The surveyor of the vesi ry knew 
ventioii of 18 (S; Hi Viet. c. 120, s. 143. a resolution that the pipe was ohl and rusty, and likely, 
of a vestry was ])assed, directing their surveyor thereioi'e, to become leaky. In hliing in the 
to deinolisli tlie portion which encroached trench some clay was put round the pipe, but 
beyond the line. The surveyor having taken, not in such a quantity or in such a inanner as to 
down the otfendirig building, placed the materials prevent it from leaking. A. few mojitdis after- 
witliin a hoarding on the carriage way, and wards the pipe leaked, ain.1 the surrounding cla^' 
afterwards removed them to the t)a,risli stone- and earth, being thereby moistened, gave way 
yar<L ai!.d detained 1 hem there as a seeui-ity and under a heavily laden van, which the plaintilf 
pledge for the cr)sts and expenses of so taking was driving, and the van being overturned the 
<lown the building, in the bona lidc belief that plaintiff was thrown from it to the ground, and 
he wms entitled so to do under the resolution of seriously iiijured. Upon an action brought to 
the vestry ; and the case (settled by an ai-bitrator) recover damages from the defen.dants : — Held, 
having fonnd that the plaintiff could not have that the vestry knew, or ought to have known, 
obtained the materials back without paying the the character and condition, of the pipe at the 
costs and expenses: — Held, a conversion. Tmr time it was laid bare in constructing the new 
V. Freeho(hj^ 4 C. B. (N.s.) 228 : 6 W. R. 520. sewer, and consequently were liable for negil- 

gence in not having taken special precautions 
Disturbance of Ancient Market.] — 'The plain- against its leaking thereafter. Qj,r v. Fadditig- 
tiffs were, down to 1855, seised ' in fee of an ton Vcfitry, 64 L. T. 566. 
ancient market for the sale of cattle, known as 

Smithfield Market, and were entitled to certain levelling Street— Cutting into Cellars— Fre- 
tolls in respect of cattle exposed for sale in the venting Access to Shop— Injury to Trade.]— A 
market. In 1855, the Srnitlilield Market was, corporation being authorised by act of parliament 
under the authority of an act of parliament, to stop up or level a street for the purpose of its 
removed to Xslinaton ; but all privileges were act, in the course of operations wrongfully cut 
expressly preserved to the plaintiffs, and it was ”iXo the cellars of a house, which were under the 
enacted’ that no new market for the sale of leaving them open and exposed. The 

cattle should be opened within a distance of corporation also, in the course of the works, 
seven miles from 8t. PauTs Cathedral, in the partially stoi^iied the traffic along die street. An 
citv of London. For more than fffty years injunction having been, obtained restraining the 
before the closing of Smithtield Market, the corporation from cutting into the cellars, with an 
•defendants, or one of them, had been in posses- impiiry as to damages : — Held, that although the 
Sion of a private lair near to the market, and in owner was entitled to <lamages for the stn.icti.iral 
1 854 the business that had, been there carried on hijury to his cellars, he was not entitled to 
was transferred to certain premises about si.x damages^ for depression caused to his trade b3^ 
hundred yards distant from the Islington Market, reason of the difficulty of access to his shop, it not 
.and within the distance of seven miles from St. being shewn that the dei^ression arose from, the 
Paul’s Cathedral : lairs and receptacles for cattle w.rongful, as distinguished from the authorised, 
we]'e there provided, containing accommodation act of the corporatiem. v. London Cor^oora- 

for about four Imudved head. Some of the L. R. 15 Eq. 376 ; 28 L. T. 336. 

cattle were from time to time sold by the Sewer - Alternative Method lees 

■(.lefendants up03i the premises between tbei,., , , ^ -it \ i i 

market days, Which were held on Mondays and ^ely to cause Damage.] -An apitmtor toimd 
Thursdays. Bevoiid a nuiform charge for lairage, thapomm.ssioiiers ot sewers had by tunnellmg 
there was nothing in tiie nature * a toll upon 

sales effected by other persons than the defen- wo^^anlike, skilhil and proper inan .,er ; but 
dants: but where the defo.ulauts themselves that the probabipy of damage would have been 
■acted as .salesmen, they charged the same somewhat less it the sewer h:« been made % 
commission as if the cattle had been sold in the opn cuttmg instead of tunuelling :-HoU^ that, 
plaintiilV market. The cattle thus sohl in the pe commissioners were not liable tor uu mjury 
interval between the two markot.s would, if there ^ an adjoining building, occasioned by the 
ha,i been no opportimitv for sale between the "Th A ^ ^ 

two markets, hak found their way to and haye ^ ^ J” l 


been sold in the market of the plaintiffs. From 
time immemorial cattle had been sold in certain 


Turning out Street Lamps — ^Accident.] — By 
s. 130 of the Metropolis Management Act, 1855, 


laij’s near Smithfield Market, of which that vestries have a discretion as to the time during 
possessed by the defendants was one. The defen- street lamps shall continue lighted, 

■dants noiv claimed to have a right either from they have bona fide exercised" their 

lost grant, prescr.lption or otherwise, to sell (;|is(;.vetion in that respect thej*^ are not liable for 
•cattle in the in annei’ described : — Held, on the ^jiy accident, whether the result of nonfeasance , 
above facts, that an action, was maintainable misfeasance, caused through the lights having 

.against the defendants for a disturbance of the turned out at the hour they have ordered, 

plaintiffs’ market. London Corpuradlon v. Loio, Mmjton, Vekry, 60 J . P. 82.1 . . 

49 L. J,, (2. B. 144 ; 42 ,L. T. 16: 2b VV. R, 2u0 ; ■ • , • . 

* ; ’ . / 44]J, P. 169. . ' ■_ ^ ii. ^ .,4^' 

A., 'Building Acts.]— ante, Pauty- , With'Trustees,]— An action upon \tcdhtmct ’ 
i •: •WA.bIr, ■'' '■ • y, - for eleaBsi3^t\t^;_stre0ts\qf,,a parish, entei4d into 
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the indiyidiial defendants having led the vestry 
astray, and that the action, therefore, must be 
dismissed as against the individual defendants, 
but without costs on either side. Att.-Gen, v. 
Bernnmdaey Vr.4ry, 51 L. J., Oh. 848 : 46 L. T. 
852 ; 30 W. R. 872. Affirmed, 52 L. J., Oh. 567 ; 
23 Ch. D. 60: 48 L. T. 445 ; 31 W. R. 463— C. A. 

Threat to demolish Houses unless Owner con- 
structs Sewer.] — C., being owner of land in a 
parish, and wishing to build thereon, had, from 
a misa})prebension of his duties under the 18 «k- 19 
Viet. c. 120, constructed a sewer in the street 
to the main sewer, at his own expense. After- 
wardsj wdshing to build another street in a 
parallel direction to the former, he wrote to 
the vestry, asking bow they required the pro- 
posed new houses to be drained. The vestry 
required him to continue the former sewer ; to 
which he replied, that under the act it was 
not incumbent on him to construct the sewer, 
but only to make drains from the houses into 
the sewer. The vestly, however, gave him 
notice to discontinue the erection of the houses, 
adding that they had power to cause the same 
to be demolished. A bill w'as filed to restrain 
the vestry from demolishing, destroying, alter- 
ing, or injuring the honses or interfering with 
or preventing the completion of them. An 
interim order for an injunction was granted, 
which, on motion by consent for a decree, was 
made perpetual, and* the costs of the suit were 
ordered to be paid by the vestry. Clarlte v. 
Paddington, Vestry ^ 5 Jur. (ISi.S.) 138. 

Entry on Premises to abate Huisance — Pre- 
vious Complaint to Justices, whether necessary.] 

—See TinJder Y. WandswortJt- BUtrlnt Board of 
1 am, 412 ; 3 Jur. (x.S.) 1292 ; 6 W. R. 
50 (ante, col. 1115). 

Mandatory Injunction — To construct Foot- 
way.]— S. was entitled to the houses in Cecil 
and Salisbmw Streets, and to a piece of low level 
ground at the south ends of these streets. The 
low level communicated by means of two lanes 
at the backs of the streets with the Strand on 
the north side, and by means of wharves, with, 
the river Thames on the south side. In 1862 
the Thames Embankment Act authorised the 
construction of the embankment road and of 
the ornamental gardens alongside of the river. 
These improvements were completed in, 1870 : 
their effect v'as to deprive the low level ground 
in question, and also the two streets, of all C(.>m- 
munlcatioii with the river or with the embank- 
ment on the south side. S., as the owner of the 
depreciated property, had obtained 10,000^. as 
compensation assessed by an umpire : but under- 
s. 62 of the act of 1862, S. was entitled besides- 
to full and free communication to the embank- 
ment road and the river, and he claimed that 
such .right belonged to him in respect as well 
of the houses in Cecil and Salisbury Streets as 
of the low level ground, and that the right in 
dispute was to a wheel or a- cart-way, and not 
to a footway merely. The makers of the improve- 
ments had offered to construct a convenient foot- 
way across the gardens to the embankment road, 
but such offer had not been entertained. A 
wheel or cart- way would have seriously injured 
the oniainental gardens : — Held, that having 
regard to the circumstances of the property in 
1862, and to an act of Geo. 3, .relative to the 
„ buildings upon it, the act of 1862 did not reservCi 


by the truvstees under a local act, is by virtue of 
IS & 19 Viet. c. 120, ss. 29, 93, 94, 95, properly 
brought against the district board. SimiottY. 
Wh iiecliapd Board of 3 C. B. (ir.S.) 674 ; 

27 L. J., 0. R. 177 ; 4 Jur. (N.S.) 263 ; 6 W. R. 
289. 

In Contravention of Building Act.] — A con- 
tract for the erection of a building in contravention 
of the provisions of the Metropolitan Biiilcling 
Act of 1855 cannot be enforced. Stevens v. 
Gonrley, 1 F. F. 498 ; 7 C. B. (N.S.) 99 ; 29 
L. J., C. P. 1 ; 6 Jur. (N.S.) 147 ; 1 L. T. 33 ; 8 
W. R. 85. 


hi. A7.)'r Injunction, 

Vestry repairing Bead— Breaking Gas-pipes 
—Steam Boiler.]— The plaintiffs, a gas company, 
having statutory powers to place mains and 
pipes under the highways, and a statutory 
obligation to supply gas within the parish of K., 
laid^ prior to 1872, certain pipes under certain 
higlrways ■within the jurisdiction of the defen- 
dants, who, being the highway authority for the 
district, were, by virtue of 10 Viet. c. 34, 18 &: 19 
Viet. c. 120, and 25 & 26 Viet. c. 102, bound to 
repair the highways, and empowered to pave and 
alter the level of streets under their management. 
In 1872 the defendants began to use steain 
rollers of considerable weight for the purpose of 
repairing the highway and thereby fractured 
certain pipes belonging to the plaintife laid 
under the highways -.—Held, that the plaintiffs 
were entitled to an injunction restraining the 
defendants from using any steam rollers in such 
a waj^ as to fracture or damage any pipes 
belonging to the plaintiffs which were properly 
laid under the highw'ays within the jurisdiction 
of the defendants. Gas Light and Gohe €o, v. 
St, Maru Ahhott's Vestry^ 54 L. J., Q. B. 414 ; 15 
Q. B. I). 1 ; 53 L. T. 4.57 ; 33 W, R. 892 ; 49 
J. P. 469 — C. A. Affirming 1 Cab. & E. 368. 

Improper Expenditure.] — It is illegal for a 
vestry to spend moneys out of the rates in an 
agitation to induce p'ersons taking water from 
a water company to resist payment of a charge 
for fixed baths, wdiich has been decided to be a 
good charge. Aft. -Gen, v, Caniherwell Vestry,, 
63 L. J- , Ch. 878 ; 8 R. 627 ; 71 L. T. 478. 

Individual Members of Vestry made 

Defendants, for Payment of Costs.] — A vestry, 
incorporated under the Metropolis Management 
Act, 1855, having resolved to incur certain 
unauthorised exiienditure, an action for an 
injunction was commenced by the attorney- 
general, at the relation of a ratepayer, against 
tile vestry and the movers and seconders of the 
resolution, passed by the vestry and some of 
their supporters. On motion on which the 
individual defendants were unrepresented, the 
vestry consented to a perpetual injunction with- 
out costs, and the plaintiffs then moved for 
judgment against the individual defendants in 
default of pleadings, and asked that they might 
be ordered to pay the costs of the action. The 
statement of claim did not ask for costs against 
the vestry : — ^Held, that it w’-as irregular to make 
the individual members of the yestiy defendants 
for the sole purpose of ' making them pay costs, 
and that as ,no - costs were asked against the 
'vesfry there was.'tio.iiedessity,ior an Indemnity; 
to ‘the vestiytfom.. costs .odbasioned to At by, 
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any right of way, much less a wheel or cart- way, 
to the low level ; and that a mandatory injimc- 
tloii to construct a convenient footway for the 
occupiers of Cecil and Salisbury Streets could 
not be granted on the state of the pleadings, or 
an inquiry directed at that stage of the suit. 
Saliahuri/ v. Jfet i'ojjolittni Board of 

21 W. K. 259. 


Sewage —Adjoining Districts — Cutting 

oft Communications already sanctioned.] — A 
nuisance was caused iu watercourses within the 
district of the sanitary fuithority for B. by the 
discharge of sewage from cesspools within the 
distiict of the sanitary authority for C., by means 
of connecting-pipes laid with the sanction of 
that authority, which carried the sewage through 
main pipes laid in ])rivate roads in tlie C. dis- 
trict to the watercourses in question : — Held, 
that the authority for C. had not power to stop 
up or cut off the communications between the 
cesspools and the main-pipes. Att-.-Geii. v. 
Clerlienmell (>0 L. J., Gh. 788; [1891] 

3 Oh. 527 ; 65 L. 1\ 312 ; 40 W. R. 185. 

No action will lie for an injunction to compel 
the sanitary authority for C. to exercise their 
statutoiy powers or perform their duties, and 
therefore that the authority for B. were not 
entitled to a mandatory injunction to restrain 
the authority for G. from permitting the con- 
tinuance of the nuisance, Ib. 


iv. Procedure. 


Board, how Sued.] — Under 11 & 12 Viet. c. 112, 
which enacted that the metropolitan commis- 
sioners of sewers may sue aiid be sued “ in the 
name of the clei'k for the time being,” as expdained 
by 12 & 13 Viet. c. 9.S, s. 15, which enacted, that 
the chief clerk to the commissioners shall be 
called the “secretary,” and the word “clerk,” 
in any of the acts relating to the commissioners, 
shall include “ secretary,” the commissioners 
must sue and be siied in the name of their 
secretary. Clements y. Pollm'd^ 10 Ex. 817 ; 3 
C. L. R. 420. 


Notice of Action — Eiparian Owners.]— The 
provisions of 25 & 26 Viet, c. 102, s. 106, requiring 
one month’s notice to be served before instituting 
any proceeding against the Metropolitan Board 
of Works or any district board in respect of any- 
thing done 01 * intended to be done under their 
parliamentary powers, do not affect the right of 
a riparian owner, whose stream is being polluted 
by the drainage works of a district board, to 
summary relief by injunction. A.tt.-Gen., v. 
IlaelincAj Bocal Board. 44 L. J., Ch. 545 ; L. R. 
20 Eq. 626 ; 33 L. T. 244. 

The authority over sewers, and the drainage 
p>owers given by parliament to local boards, do 
not authorise the committal of a nuisance by 
the boards in their exercise of such powers. 
IK 


Third Party.]— By 25 & 26 Viet, c, 102, 

s. 106 no writ or process shall be sued out 
■ against or served upon . . . the Metropolitan 
■ Board of Works, or any vestry or district board, 

' or 1 heir clerk, or any clerks, surveyor,, contract or, 
officer, or pe.rBOii whomsoever, acting under their 
or any of their directions, for anything done or 
intended to be done, under the powers of stieh 
, ' board or vestry under the metropolitan, ‘acts,, 
until one nronth after notice Held,- th^t. the 


section intended only some act done virtue 
of the powers vested in the board or vestry and 
under their authority, and that, therefore, a. 
person who had received notice from a district 
board to drain into a sewer, and in doing so 
committed a trespass, was not entitled to notice 
of action. Boust v. Slater. 10 B. & S. 400 ; 38 
L. J., Q. B. 159 ; 20 L. T. 525. 


Action for Injunction.] — Per Nortli, J. 

Sect. 106 of the Metropolis Local Management 
Acts Amendment Act, 1862, which requires that 
before any proceeding is instituted against a 
district board a month’s notice shall be .served 
on thorn by tlie person intending to take the 
proceeding, does not apply to actions in equity : 
— Per Lopes, L.J. (Cotton and Lindley, L.JJ., 
not dissenting), that that section does not apply 
to an action for an injunction to restrain a. 
nuisance. Bateman v. Poplar Board of Works., 
56 L. J., Gh. 149 ; 33 Ch. D. 360 ; 55 L. T. 374: 


Negligence.] — The plaintiff was a driver- 

employed by contractors who had contracted 
with the defendants, a metropolitan vestry. tO' 
provide them with horses and drivers tor their 
carts used in watering the streets under the 
powers of 18 &: 19 Viet. c. 120, The defendants, 
negligently supplied a cart with a defective axle, 
and by reason thereof the plaintiff, whilst driving* 
the cart for the purpose of watering the street, 
was thrown off and injured : — Held, that the 
defendants were entitled to notice of action 
under 25 & 26 Viet. c. 102, s. 106. because the 
supply of the water-cart to the plaintiff for the 
purpose of watering the streets was a thing 
“ done or intended to be done ” under the powers 
of the vestry under the act empowering them 
to water the streets. Edwards v. St. Mury^ 
Islington, M L. J., Q. B. 165 ; 22 Q. B. D. 3,38 ; 
60 L. T. 725 ; 37 W. R. 347 ; 53 J. P. 180— C. A. 


• Sufficiency.] — In a notice of action served, 

under s. 106 of the Metropolis Local Management 
Act, 1862, upon a vestry, the description of the 
place w'here the defect complained of existed 
should be clear and explicit : but a discrepancy 
not calculated to mislead, such as a statement 
that a server was in 8. street, whereas it was 
twenty feet away from the point indicated and 
in another street, is not fatal to the notice, nor 
a e:i*bund for nonsuit. JIadden v. Eenshigton 
Vestry, 61 I.. J., Q. B. 527 ; [1892] 1 Q. B. 614 ; 
66 L.'T. 347 ; 40 W. 11. 390 ; 56 J. P. 471. 


- — - By Person suing as Incumbrancer on 
Bates.] — Clauses in local act providing that 
person aggrieved by the commissioners appointed 
to carry it into execution, should apj^eal to the 
quarter sessions, and that twenty-one days’ 
notice should be given before any action or suit 
was commenced for anything done in pursuance 
of the act, do not apply to the case of a person 
claiming as an incumbrancer of the rates which 
the act gave authority to assess and levy and 
instituting his suit in order to give effect to his 
incumbrance.' Brewry v. Barnes. 3 Rirss. 94 ; 

5 L. J. (0.8.)' Oh. 47 J 27 E. R. 20. 'v-' 




h. E'er Compensation. , q 

- Ohsifs^uetiou of Dight— No Agreement. ]—13y 
two acts of Geo. '3, a vestry was :empowerecl to 
alter the levels -of' streetis without compensating ’ 
|jhose' injured. hy such .a|teratioii«, . ^ The Metro-' 
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to I C. P. 612 ; 19 L. T. 10 ; 16 W. E. HIT. And 
land \ cnses ante, cols. 1097, et seq; 

T.i adield, situate ' npon''^: a 
^vel^ there had existed from time 
al a pond, fornied in the graYcl siir- 
irlying which was a natural basin _ of 
The pond was the result of the percolation 
nter from the adjoining high lands into the 
ce, being confined bj the substratuin 
3se to the surface, and formed the 
•ivulet supplying the owner’s house, 
The Metropolitan Board of Works, 
of their powders under 11 & 12 Yict. 
112, and in order to drain a district within the 
limits of their commission, constructed ^a sewei 
along the highwaj^ at a short distance from ttie 
^..tdiig through the beds of clay and 
d, and tliereby draining and diverting the 
r water, so as to leave the pond and 
ps^rmanently dry : — -Held, that the case 
to be treated as though the pond had never 
existence, and that the owner was not, 
to compensation for the 
Ilea, V. Metropolitan 
&S. 71.6; 32 L. J., Q. B. 
..J ; 11 W. R.,,,492. 

^.,Iltan Board of Works constructed 
a aew^er on the high road, and the Lewisham 
-- - - I branch sewer running 

The combined effect of the two was, to 

ornainental pond and rivulet on -the 

■Where the I adjoining lands of the plaintiff : — Held, first, 
'■ • , b. :Is was, in respect to the 

nter, to be treated as clothed 
or obligations of adjoining land- 
StainfAm v. Woulrycli.i 23 Beay. 225 ; 
of these rights by 26 L. J., Ch. 300 ; 3 Jnr. (N.S.) 2o7. 
t -—Held, that he Held, secondly, that they had not exceeded 
L under the Lands their statutory right, so as to be liable to be 
a y. Metropolitan restrained by injnnction. Ih. ^ ^ 

1 ; 38 L. J., Q. B. Held, thirdly, that if either^of the boards was 
. R. 1094. producing injury to the plain tifi* by the unskiltul 

or improper coiistructioii of the sewer, the court 
By 11 & 12 Viet, would interfere to prevent it. Ih, 

■38 power fa siverTto the commissioners Held, fourthly, that such not being the case, 
rs to constract sew'ers, and to make the i%hts of the plaintiff were limitedto a claim 
ation for damage done thereby, and for compensation under 11 & P, 
ation was to be made out of rates to be s. 50, and IS & 19 buct. c. 120, s. bb. 1 o. 

rider the act. By 18 & 19 Viet. c. 120, ^ -r a w t 

he Metropolitan'' Board of Works was Compulsory Purchase of Lands— Making of 
d to take the place of the commissioners Streets.]— By certain local acts power was given 
; and no action against the commissioners to trustees to purchase land to make a road, 
bate, but to continue against the metro- paying the owners a rent ; land was so ac(iune( 
board. By s. 148, the property of the from the plaintifin’ predecessors, and a rent pa u I 
ioners is vested in the hoard, and money for it till 1868 ; in that year, by the Metropolis 
ble from the former is made recoverable Roads Act, 1863, so much ot the road as was 
3 latter, and all liabilities which, under within any of certain parishes w^as to be maun 
Viet. c. 112, were charged on or payable tained by that parish, ‘‘ and all {{uit rents^ anu 


polis Local Management Act enables -a vestry to 
purchase any right or easement over any lane. 

which may be 'necessary for the execution nt .y. g. ijjj, 

works undertaken by tliom ; it also incorporates 
the Lands Clauses Act, 1845, but esoltides _tbe bed ot 51 
operation of ss. Hi— 68, being those-seotions imm 
whoh relate to “the taking ot lands otherwise face, 
than by agreement and_ by s 24 Vit repeals clay, 
all acts which arc inconsistent with it. ihe or jv 
vestry, in raising the level of a street undei i s , 

statntorv potvers, obstructed the light of and the of ^lay^ 
entrances to the plaintiff’s houses, and refused sc 
to enter into any agreement with him or to pay g< 
any compensation ‘:-Held, that in the absence u 
■of any agreement between the plaintiff and the c. 
vestr^^ the plaintifi was not entitled to compen- 
sation' as s. 68 of the Lands Clauses Act was 
not incorporated; and that the vestry was pond cutti 
acting under the acts of Geo. 3, which were not grave 
repealed -by the Metropolis Ijocal Management percolating 
Act. deafer v. jSt. Mariflehone Vestry, 35 L. T. rivulet pen 
129;24W.E.848. 

Temporary Obstruction.]— The mere tempo- therefore, entitled 
mry oLtriiction of access to premises, though it ^ 

may cause some inconvenience and loss of busi- Boa _ J ‘^ViOOS 
ness to the occupier, is not a damage in respect lOo , 

■nf xvbiV‘b be is entitled to claim compensation The Metiopolih 

5. Herring a sewer on u*w 
0. B. (N.S.) District Board made a 
into it. The combined 
drain an 

es had been that neither of the board; 
Liid to bring diversion of the w 
rights, and with the right; 
ses, and was owners. 
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lands. By s. 33, after reciitiiig that it was 
expedient to make provision for the accommo- 
dation of such of the iabonring classes as would 
be displaced by the improvements, the board 
were directed to acquire or appropriate lands, 
and sell them or let them on building lease for 
the ]nirpose of the erection of suitable houses for 
the labouring classes. x\nd it was iirovided that 
before the board should, without the consent of 
one of the secretaries of state, ‘‘ take for the 


purposes of this act’’ fifteen liouscs or more 
occupied at the passing of the act wholly or 
partially hy persons of the labouring* classes, 
they should prove to the satisfaction, of such 
secretary of state that suitable acconiinodation 
had been provided elsewhere for the same 
liumlier of persons as had been accommodated 
in the houses to be taken. The boan.l served on 
the plaintiff notice to treat for the ];)urchase of 
more than fifteen houses belonging to him, which 
were occupied at the passing of the act by the 
labouring classes. The plaintiff sent in his claim, 
w'ithout prejudice to any {question as to the right 
of the board to exercise their powmrs before com- 
plying; with the proviso of s. 33. The board then 
served notice of their intention to summon a 
jury. It was admitted that the conditions of 
the" proviso had not yet been complied with. The 
plaintiff brought his action to restrain the board 
from proceeding on their notices till they had 
complied with the conditions : — Held, by 
Chitty, J., that the word take” in the proviso 
was not confined to taking })OSsession, but in- 
cluded purchasing, and that tlie board ought to 
be rest.rained from taking any steps to acquire 
a title to the land till they had com})lied with 
the conditions precedent. An injunction was 
therefore granted. But on appeal held, by 
Jessel, M.R,, and Bowen, L.J. (disseiitiente 
Cotton, L.J.), that as the conditions pi*ecedent 
to taking the plaintiff’s land were conditions 
which the hoard were able and compellable to 
comply with, the land in question was land 
which the board were*’ authorised to [)iirchase or 
take ” within the meaning of the Lands Clauses 
Consolidation Act, 18-15, s. IS, and that they 
were entitlec.l to serve a notice to treat and sum- 
mon a jury. Spencer v. Metropolitan Board of 
Wo}’lis;ry2 L. J.. Ch.249; l>2 Ch. D. U2 ; -17 
L. T. 459 : 31 W.' B. 347— C. A. 

Held, by Jessel, M.E., and Bowen, L.J., that 
the prohibition against “taking” the land till 
the conditions had been complied with did not 
prohibit the board from taking before such com- 
pliance any proceeding })rior to the conveyance, 
Jessel, M.B., giving no opinion whether they 
were prohibited from taking a conveyance or 
only from taking possession, and Bowen, L.J. 
(wdtlj wliorn on this point Cotton, L.J,, coii- 
curre<l), holding that the getting a conveyance 
from the landlord without entering into posses- 
sion, came within the meaning of the \vord 
“ take ” : — Held, therefore, by Jessel, M.B., and 
Bowen, L.J. (dissentiente Cotton, L.J.), that the 
injunction must be dissolved. Ih. 


Time for Summoning Jury.] — The 

authorities of the city of London seeking to 
take property under powers given by 10 11 

Tict. c. cclxxx,, respecting which they have 
given notice to treat, are bound to summon a 
jury within a resonable time after receiving par- 
ticulars of the piaintifi-’s claim, l^^or is it any 
roasoti for refusing or delaying to do so, that the 
plaintiff’s only interest in the lands sought to be 


taken is a residue of a few months in an unex- 
pired term. v. London CorpirratUoK 

Mathew^ paHe^ 16 L. T, 673, 


. — — Action for Mandamus to compel Board to- 
issue Warrant to Sheriff— Beclarationj suSieieiiey 
of — ifoticeto Treat given under mistaken belief.] 
— By 57 Geo. 3, c. xxix., ss. SO ..k 82 (taken along: 
w'lth IS & 19 Yict. c. 120, s. 90), the defendants 
are authorised to alter, widen, ko., streets, ka., 
within the parish and “ if any houses, walls, 
kc., shall be adjudged” by them “ h) })]‘oject 
into, obstruct, or ];)rcvent them from so alter- 
ing, turning, widening, &c., the said streets, 
kc., and that the possession, occupation, fjiid 
purchase of such houses, walls, (kc.. will be 
necessary for that purpose ” ; they arc to treat 
with the owners for their purchase, and if the 
owners refuse to treat the vestry is einpow'cred, 
and they are thereby “ required to issue ” their 
warrant to the slieriff for having the value of the 
houses, kc., assessed by a jury. In an action for 
a mandamus to compel the defendants to issue 
their warrant, a declaration which avers that 
defendants had given plaintiff notice to treat, is. 
not bad, because it does not allege that the house 
had been adjudged to }>roject into, obstruct, or 
prevent defendants from altering the streets, or 
that the possession, occupation, and purclnise of 
the house was necessary for altering, kc., the 
streets. Birch v. St, Marylehone Vednp 20- 
L. T. 697 ; 17 W. B. 1014. 

Quaere, whether it would not have been a 
sufficient reply to the action, that the defendants 
gave the notice to treat under a mistaken belief 
in the existence of the circumstances necessary 
to give them powmr to purchase. 1 h. 

The fact that the vestry is a public body does 
not exempt them from the obligation imposed by 
a notice to treat. Jh. 

The statute containing no provision that the 
owner or occupier should give particulars of his 
estate and interest, ])ieas that such particulars 
were not given were held bad on demurrer. 
Ih, 


Paving — Petition for Payment out of 

Purchase-money — Jurisdiction as to Costs.] — 
The court of chancery has jurisdiction under 
s. 89 of the Metropolitan Paving* Act (57 Geo. 3, 
c. xxix.), to order payment of the costs of a petition 
for payment out, and to separate accounts of the 
purchase-money of houses taken by a vestry 
tinder the powders of tlie act for the purpose of 
'widening a street. Saunders' Estate^ln L. R,. 
S Hq. 6(Si. 


. Time for Proceedings.]— The limitation 

section (136) in 57 Geo. 3, c. xxix., overrides those 
in the various existing local paving acts. The 
time of commencing proceedings, therefore, for 
anything done under any local paving act, Is 
confined to three months from the time of the 
fact committed. Burns v. Carter^ 5 Bing. 429 t 
3 M. k P, 1 ; 7 L. J. (o.s.) C. P. 161. 


Construction of Sewers.] — The commis- 
sioners of sewers are not entitled under 57 Geo. 3,, 
c. xxix., s. 80, to adjudge the -whole of a house to- 
be “ necessary ” to be taken for the widening of 
■a street, and to take in pursuance of such ' 
adjudication-— when in fact only a, portion of 
the house physically obstructs such widening — 
with the object of resePnng the remainder of the 



house at^axi moreased'iprice, and so enabling a 
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partner in the firm of solicitors of the net profits 
after deducting all office expenses necessarily 
incurred in earning the money. Drew v. Iletro- 
2HtUtan Doard of WorkSy BO L. T. 138 — C. A. 

Held, also, that the board were not entitled to 
have the bills of costs taxed before the amount 
of compensation was assessed, as the bills had 
been paid by the company without taxation. 


a purely physical necessity. The right of pre- 
emption given by s. 96 of the same act to the 
persons from* whom lands have been purchased 
under the powers of the act, is not taken away 
by 14 & 15 Viet. c. 91, s. 54. Thomas v. Daw^ 
{L. E. 2 Ch. 1) and GaUoway v. London Cor- 
jjoratiori (L. E. 1 H. L, 34) distinguished. Card 


V. Sewers Commissioners^ 49 L. T. 325. 

Expenses—Interim Investments.] — The 

court has jiirisdiction, under ss. 84 and 89 of the 
General Metropolitan Paving Act (57 Geo. 3, 
c. xxix.), to order payment of the costs of an 
interim investment in consols (including the 
costs of a petition for the purpose) of purchase- 
money of land taken by a board of works under 
the powers of the act. Mercer on^ In re, 47 L. J., 
€h. 114 ; 7 Ch. D. 184 ; 38 L. T. 15 ; 26 W. E. 
187. 

The court will allow an investment in metro- 
politan consolidated stock (under 34 & 35 Viet, 
c. 47, s. 13) of purchase-money paid into court by 
a school board. Redhead, In re, 39 L. T. 60. 

Abolition of Office — Emoluments.] — The ser- 
vices of a clerk of the works to paving commis- 
sioners were discontinued, and he ceased to act 
as their clerk. The powers of the commissioners 
having been determined in 1856 by 18 & 19 
Viet. c. 120, he applied for compensation for the 
loss of his office to the district board of works, 
who rejected his application on the ground that I 
Ire was not an officer of the commissioners at the 
time of the act coming into force. He appealed 
to the Metropolitan Board of Works, who made 
an order awarding compensation for the loss of 
emoluments as such officer arising from the 
passing of the act Held, that the question 
whether he was an ofiicer or not was necessarily 
within the jurisdiction of the Metropolitan Board 
of Works as a court of appeal. v. 
politan Board of Works, 8 El. k Bl. 529 ; 27 
H. J., Q. B. 5 ; 4 Jur. (N\S.) 26. 

The Metropolitan Bridges Act, 1877, provided 
that compensation should be paid to certain 
officers, including clerks, but not including 
solicitors, of the private companies or corpora- 
tions whose bridges were taken over by the 
Metropolitan Board of Works under the act, 
upon a scale to be calculated on the basis of the 
emoluments actually received by them in the 
two years previous to the passing of the act. 
The Deptford Creek Bridge was taken over by 
: the board, and thereby the plaintiff, who had 
been clerk to the Deptford Creek Bridge Com- 
pany, lost his office. He had received a salary 
as clerk, and also papnents. for legal business 
done by him as solicitor for the company, and 
commission on the rents of the company’s pro- 
perty which he received. The Deptford Creek 
Bridge Company had by their act power to 
appoint a solicitor and receiver as well as a 
clerk; they had never appointed such officers, 
and the legal business of the company had 
always been done and the rents received by the 
clerk, who had always- been a solicitor Held, 
that, by the practice of the company, these 
duties had been attached to the office, of clerk, 
and that the plaintiff was entitled, to compensa- 
i. tion in respect of the payments received for dis- 
charging them as part of the emoluments of his 
f office ; but, as to the payments for legal business 
;;;:(<lone byffiim, only in respebtdf h|s proportion as 


Proceeding by Arbitration — Time for.],— A 
proceeding for settling by arbitration the amount 
of compensation payable by the Metropolitan 
Board of Works in respect of land and buildings 
damaged by the sewage works of such board, 
under the powers of their act, is not a proceed- 
ing against the board within 25 & 26 Viet. c. 102, 
s. 106, which limits the time for issuing process 
or instituting any proceeding against such board 
for anything done iinder the powers of the board 
under their acts. Delamj v. Metrojuditan Board 
of Works, 37 L. J., C. P. 59 ; L. E. 3 0. P. Ill ; 
17 L. T. 262 ; 16 W. E. 137— Ex. Ch. 

Jurisdiction where Liability Disputed.] 

— The 69th section of the Metropolitan Com- 
missioners of Sewers Act (11 <fe 12 Viet. c. 112), 
which provides that compensation shall be made 
to persons damaged by the exercise of the powers 
of the act, and ' ‘ 


in case of dispute as to amount, 
the same shall be settled by arbitration in the 
manner provided by this act,” does not give 
jurisdiction to proceed by arbitration in a case 
in which the commissioners dispute their liability 
to make any compensation. Ileq. v. Sewers 
Coniinlssioners, 22 L. J., Q. B, 234; 1 W. E. 
286. 


Eepairs by Contractor — Subsequent Subsi- 
dence.] — The defendant, under a contract with 
the Metropolitan Board of Works, opened a 
public highway, not being a turnpike road, in a 
metropolitan parish, for the purpose of con- 
structing a sewer ; three or four months after 
the work was finished damage ensuetl by the 


times takes place sooner or later, after such an 
excavation: — Held, that he was not liable for 
the damage ; for that, there being no clause in 
the Metropolitan Management "Acts directly 
applicable to such a case, the obligation of the 
defendant, as between him and" the public, 
ceased as soon as he had properly reinstated the 
road, it being the duty of tiie parish authorities 
to look after the subsequent refiairs, whether 
rendered necessary by subsidence or ' ordinary 
wear and tear. Ilijams v. Webster, 8 B. & S. 
272 ; 36 L. J., Q. B. 166 ; L. E. 2 Q. B. 264 : 16 
L. T. 118 ; 15 W, E. 619. Affirmed on appeal, 
38 L. J., Q. B. ,21 ; L. B. 4 Q. B; 138 ; 17 W. E. 
232 — Ex. Ch. 

^Delegate of Board — Bublie Bfuisauce.] — A 
district board of works being a public body 
cannot delegate its powers ; and, therefore, a 
third person, though acting with their licence 
and under the superintendence of their surveyor, 
cannot justify himself for acts creating a public 
nuisance, althougli the acts so done are within 
their statutory powers and would be legal if 
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done bv themselves. Qufere, as to the construe- ; 
tion of 21 & 22 Viet; c. 101, s. 24. Head v. 

13 W. 11. 651. . 

Contract "witli Owner of ■ Premises. ] — The ■ 
.owner of premises witliiii IS cS: 19 Viet. c. 120, 
was authorised under s. / 7, to make a diaiii 
from bis house into one of the public sewers. 
He emyOoyed a contractor to do the work, and 
in the course of doing it a trench was cut across 
tire public footwav," which was afterwards in- 
Bufficiently reinstated, and in consequence a 
party sustained an injury -.—Held, that the 
owner of the premises as well as the contractor 
was liable, by reason of the statutory duty cast 
on the owner to reinstate the highway Foperly. 
Qrau V. Pullen. 5 B. & S. 970 ; 34 L. J., Q. B. 
265 ; 11 L. T. 569 : 13 W. K. 257-Ex Ch. 

Held, also, that the penalty imposed by s. Ill 
was cumulative, and did not take away the 
right of action. Ih. 

Injury to Premises— Damages or Gompensa- 
tion.l— If in carrying out the working of a 
sewer authorised to be made by lb & 19 Viet, 
c. 120, s. 185, due aii'l proper care is not used, 
and in consequence of the 'want of such due and 
proper care damage is done to property, the 
owner of such property is entitled to bring an 
action, and is not put to his compensation under 
ss 135, 225. Clothier Y, Webster^ 12 G. B. (N.s.) 
790 ; 31 L. J., 0. F. 316 ; 9 Jur. (N.S.) 231 ; 6 
L. T. 4()1 ; 10 W. K. 624. 


a tidal creekr erected a dam in the sewer, the 
water, above which was removed by pir.upnig. 
Owing to his negligence in not working the 
pumps, the sewage iiowed back into the plain- 
tiff’s premises and injured them. Xo notice had 
been given to the contractor before comniencmg 
the action : -Held, that the injury was occa- 
sioned by acts “ done or mtended to be done 
under the powers of the Metropolitan Board or 
Works,” within the 25 & 26 Viet. c. lOl, s. Ihb ; 
and that he, therefore, was entitled to a notice 
of action. Poulsnm y, 3b L. 3., b. l. 

I 225 : L. R. 2 C. F. 449 ; 16 L. T. 324 : lo V . K. 
766.' 

Person erecting tfrinal by Direction of 

Vestry Officer— Authority of Officer.]— By _ the 
directions of an officer of a vestry, the defendant 
in the honest belief that such officer was aiitboi*- 
ised to give such directions, erected a urinai on 

the wall of the plaintiff, such a 
within the powers of the vestry under 18 6c 19 
Viet. c. 120, s. SS. The officer had no express 
orders to do the work, but the parish aftonvarus 
paid the expenses of it : — Held, that 
dant was a person within the meaning or 
Viet. c. 102, .s. 106, entitled to notice of action. 
; Ckanihen x. lieUl, 13 L. T. 703 ; U }S'. 1^- •*' O; 

, Held, also, that the words m 2.) & i(> Vict. 
’ c. 102, s. 106, “ their or any of their directors 
) are not to be limited to the ‘‘board or vestrj, 

5 but to be extended to the \\'Ords following. 

“ clerk, survey oiy contractor, officer, 6:c. lo» 


- PTegligence.]- 


. , Tk' fA 1 Tf — Ifesrlis'cuce.l — The defendant was a con- 

Notice of Action— Persons Eyyed to.] If ^ ^ ^ eiifa4d in making a sewer for a vestry ; 
an act of trespass ooraplained of was <louu with tiactoi ^ Employed to take care 

a bona fide intention to thoindi of a hoi-se and cart, and who had no right to go 

the tonner Building Act, U Geo. .1, e. tnii o dinner or leave the liorse and cart, took 

not justified by it, the defeudant w as entitlal o I e ^ outside while he 

notice of action. rXlr d ned V horse ran off and damaged the 

128, 184; 7 Car. & P. 22 ; 1 biale 13/ , u lyi. "Sgyiblings :-Held. first, that there was 
72.5 ; 3 D. * L J., Ex 14U Snee to™^ in finding that the 

By 18 & 19 Vict. c. 122, vnoTi wns in the defendant’s employ at the time 

process shall be sued out against any dist • • 2 , i ^ and accident. Wltatnian v. 

Purveyor, or other person for anything done or 1 Tc 4 156: L. E. 3 0. P. 422 ; 

intended to be done under the provisions ot the ^ . jg g^y^ 

act until one month after notice; and every such soeoudlT, that the defendant was not 

action shall be brought within six months^aftu HcM . ^ ^ ^g ^ict. 

the accrual of the cause ot action. By s. 83 (8) “titieci to no. 
a building owner has a right to cut into any c. 102, s. 10(.. 16. 

party straeture upon condition of making good . « ^,^aI 3 lreeHont)ls.]— Tlie 14 Geo. 3, 
all damage occasioned to the “J. c. re.s. 100, limited actions to be brought within 

by such operation. By s. 94, a buiiaiiig bunei 4. had begun to build a party- 

who fails to make good ^ partly' Olathe soil of B., more than three 

occasion to adjoining premises by j^p^ths before the action, but had not completed 

ised to be executed by him incurs a pena Ry time -Hehl, that B. might 

exceeding 201. for each day < hiring 'vhich such * ^4;' of the tre.spass as was 

^cSScntiTbui“ a ho“^; — 

SaKiulll, .»1 ttf 1«»J- fS.i-'b " </•'■ /• r- ->■ j, E. 

wall, that the plaintiff's bouse was 

Held, that the words “other person,' _ in s. 10b, 

included only official persons discharging official ■ 

duties cast upon them ^ MIDDLESEX REGISTRY. 

doiiio- some act in respect of whicii tney weic 

performing or intending to perform a statutory BOHB. : ' - 

duty and 'that the defendant therefore was not . . , _ 

entitled to notice of action under that section. 

Tr«7i««w- V. 1 H. & E. 18 ! 3(1 

C. P. 1 ;,L. B. 1 0. P. 09; 11 Jur. (S.S.) Jo2, 13 , . lyrT-r 

' /A'- coiiti’actor employed , to WilteiS AND MBASUBBS. . „ 


MIDDLESEX REGISTRY. 

See DEED AND BOND. p 
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B . . O ther Companies.- — See , COMPAHY 


MILITARY COURTS, 


C. other Partnerships — See ParTjNER- 
SHIP. 


See ARMY AND NAYY 


Yill. Regulation and inspection op Mines. 

1 . Cihd Miee,s-,J2^0. 

2. Other J/ine,^, 1289. 


MILITIA. 

See ARMY AND NAYY 


IX. Rateabilitv of-~>SV’^ ILates and Ratin 


MINES AND MINERALS, 


L \Yhat are Minerals, 1168. 

II. Rights to. 

1. Of Croitm, 1171. 

2. Of Ueclesiastieal Per sums, 1171. 

3. Of Te mints in Common, 1173. 

4. Of Tenants for Life, inZ . 

5. Of Termors, 117 

6. In Cornioall, 1177. 

7. 1% the Porest of Deem, 117^, 

8. In the High Pealt, 1183; 

in. Leases of Mines. 

1. Grant of, and Speeific Performance, 1184. 

2 . Of lYhat Lands aiid Mines, \1%7 . 

3. Plafmres and SjwUBank, 1190. 

4. Covenants, 1191. 

5. Rent and Royalties, 1192. 
iYHitytoiDorhnnder,!!^^. 

7, Ilode of Wo7'hhig, 1200. 

8 . Ways and IVay-leares, 1212. 

lY. Y"ork;ing and \Yinning Mines. 

A. By Lessees — See ante, III., cols. 1184 

. - et seq. , ' ■ 

B. By Others. 

1 . Rights and Ohligations of Adjovnhng 

Oimh's. 

a. Right to support, 1213. 
h. Inundation of Mines, 1219. 

2 . Grant of Surface — Reservation of Mines. 

1224. 

3. Wrongful Warhing, 1230. 

4. Under Canals, Watercourses, ^-c., 1238. 
i> . Under Ra i Iwa ys. 

a. Purchase of, and Compensation for, 
1246. 

1). Y^orking, and Right to Support, 1250. 

6. On Inelosure and Allotment of Wastes and 

Commojis — See Common. 

7. In Coirylwlds Lands — See Co'PYlLOhD. 

Y, Customs and Prescription, 1254. 

YI. Grant, Sale and Purchase op, 1258. 
YU. Mining Companies. 

A. Cost-Book Mines, 

, 1, Kafure and Chameterisths of, ‘12M. 

'SUares in^ l;27l, ■ ■' ' ' : 

■ -3, Jkrudiatwn of Stanmry Court, 1276 ^ ' 


Freestone.] — In a conveyance of land in 
Northumberland, a reservation was made to 
the grantor of all “mines or seams of coal, and 
other mines, metals or minerals,” under tlie 
land granted, with liberty to dig, bore, work, 
lead, and carry away the same, and to make pits, 
Ac. ; — Held, that the term minerals ” included 
freestone, but that the grantor had liberty only 
to get the freestone by underground rniniiig, and 
not by working in an open quarry. JJell v, 
Wilson. 35 L. J., Ch. 337 : L. R. ‘l Ch. 303 ; 
12 Jur.'(N.S.) 2G3 ; 14 L. T. 115 ; 14 Y-. R. 493. 


, Slate.] — A testator bequeathed to his wife all 

shares in mines of wliicli he should tlie possessed. 
At the date both of the bequest and of his death 
he was possessed of shares in a \YeIsh slate 
' company, but other than these of no shares in 
i mines. The slate worked by this company had 
I at first been obtained by open ([uariyiug, but for 
1 seyeral years back the excavations in the stratum 
had become so steep as to make it necessary to 
ca,rry on the works by means of ordinary under- 
ground mining operations. The slate wojkswere 
I'ated to the relief of the jjoor, wliereas mines 
are exempt from such rating : — Held, that these 
slate works came under the <lcfinition of a mine, 
such definition depending upon the mode of 
I working, and not upon the material obtaine<l 
fj’om the mine ; ami that the intention of the 
testator being also regarded, tlio shares }>assed 
under the be({uest. Cleveland v. Ifei/rich, 37 
L. J., Ch. 125 ; 17 L. T. 238 ; 16 5Y. R.*l()4. ' 


Granite — Open Working.] — By an iiiclosuro 
act passed in 1812, certain common lands in 
YAles were allotted, an allotrnejit being made 
to the king as lord of the manor in rcs|>ect of his 
right to the soil. The act gave the commissioners. 
■ of woods and forests the right to sell the allot- 
ment made to the king, subject to the rights of 
I the king to the “mines, ores, minerals, coal, 
■[- limestone,, or matter whatsoever, ” in or under 



. ' j ’i: i 
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the same : aiul contained a proviso reserving to The I’espondent worked this clnv in tlie 
the king-his lights to any ‘hnines, ores, nnhierals, ing land, and having reached the ap|i 
coalgiimestone, or slate” in the common land, and boundary, claimed the right to work V 
ali rights and royalties previously belonging to eiav under the land purchased bv the app( 
the king, and gave a right of compensation to —Held (Lord Hei'schelL diss,), that c 
the owners of the land for any damage done in clay, forming the surface or subsoil of In 
digging, raising and carrying away such mines, not included in the reservation in the n 
tkc. : — Held, that the word ‘‘ minerals” included that the appellants were entitled to an ii 
grjuiite, and (Fry, L.J., doubting) that the crown restraining the respondent from world 
was entitled to win. the granite by open work- clay under the land purcdiased by them, 
ings. Att.-6rr?L v. If elAi. Gnniite Co,, 85 W. it. qoiv {Lord Provost^ v. Fa nr, 58 L. J., F. 
()17— C. A. n App. Cas."657 ; 00 L. T. 274 : 87 W. 11 

IL L. (Sc.) 

Limestone.] — In an agreement for a partition 
of lands, and in the deeds carrying out the Brick-Earth and Clay.]— A conveyanc 
agreement, the mines of lead and coal, ‘'and other reserved “ all mines of coal, cid 

inines and minerals, were excepted: and in mines and minerals wha 

■another part of the deed it was agreed that the t^-^cept stone quarries,” with power to w< 
profits of the mines exce|)ted should he taken same, and to make roads, watercours( 
between the parties according to their respective works, through, over, or upon th 

estates Held, that minei’als meant substances the purpose of raising and carrying av 
of a mineral character which could only be worked culm, iron, or other minerals, pi-ovid 

by means of mines as distinguished from quarries, surface or soil of the land should 

and that limestone quarries out of the surface (disturbed without the previous consent i 
were not within the exception, BavdU v. of the grantee, his heirs or assigns, 
8 Drew. 294 ; 24 L. J., Oh. 779 : 3 W. IL only for the making, constructing, rei 
4 .f; 7 ^ ' and using one road only, and one wate 

'“’Minerals” in ss. 77 and 78 of the Railways only, for tdl or any of the })urposes afores; 
Clauses Consolidation Act, 1845 (8 & 9 Yict.c. 20), grantor, his heirs or assigns,^ doing as 
includes minerals w'hich are got bv open quariy- damage as might he to the surface of the 
ing. Limestone is a mineral within the same and making compensation for all such d 
sections. Midland Ry, v. Itohimon, 59 L. J., The defendants obtained from the ow 
Ch. 442 ; 15 App. Cas. 19 ; 62 L. T. 194 ; 38 the land the right to put down a sewer 
W. K. 577 ; 54 J. P. 580 li. L. (E.) passed through a. bed of brick-earth an 

In a fee-farm grant of lands witli the appurte- The plaiiitifi;, as owner of the reserved m 
nances, reserving to the grantor all mines and claimed comjjcnsat.ion for the damage 
minerals .-—Held, that beds of limest(me are sustaiiied and might sustain by reason 
included in the definition of “mines and mine- acts of the defendants, and obtained an 
rals.” w'hether got bv qtiarrying or surface work- ijc. his favour imtler the Public Health Ac 
ing,' Ilext V. GiU (L. R. 7 Ch. 699), considered iwtioi,i on the award -.—Held, apply 

and approved. 2 ^iMourney.IIaoiilto 7 i, 2 a h.ll. of construction laid down m IG.H 
li> 488—0 A ’ 699), that, there being not! 


of a public- 
quihitions : — 
hU:, tlie pitr- 
the vendor 
pflyiueiit at 
[f tfie^vendor 
.rt, iie* shall 
die damages 
'ciiaser .sliai! 
r'ememt, flieii 
forfeited, in 
I it either of 
'fomply with 
1 pay to tlie 
be the diim- 
aidi hereof-.” 
rchaser gave 
elv.iser failed 
vendor sohl 
,10 purchaser 
y tlie. vcjndor 
C the agree- 
I to recover 
5 amount i>f 
,e<i • Ilintim 
3 C. P. 161 ; 


of sale, 
A the defen- 
|i subsequent 
^ part of the 
'■‘ess for rent 
O !J for the 
; plain tilf not 
id, that the 
i rh.e i o U, 
1 L. T. 


1 - f db'A., 

= uu 0 J' , < :dr. 






1171 





MINES AND MINERALS— 2^ir//ifs to. 

I Ch. 3o ; 6 Jur. (X.S.) 128i 
IL EIGHTS TO. 94. 

Qnasrc, wlicther lie car 
1. Of Crown. without the sauctio 

TassingbyCrrant.]— Agrant by letters-patent commissioners. Ih. 
r The crown as lord of the manor of “all those ^ . . « . 


by the crown as ^ 

coal mines found, or to be found, within the 
commons, waste grounds, or marshes within the 
lordship,” &c„ with a proviso that the grant 
should be construed strictly against the crown, 
an<l most strictly and beneficially for the grantee, 
passes coal lying under the foreshore of the 
estuary of the River Dee, between high and low 
water marks, and forming part of the manor. 
Aft.-CretL V, Ilawnwr, 27 L. J., Ch. 837 ; 6 W. R. 
804. 

The prerogative right of the crown to gold and 


patron of the 
living is the'' proper person to institute a suit 
to restrain the opening of mines, and generally 
the only proper person, but, semble, tlie ordin- 
ary may take proceedings to prevent waste by 
collusion between the patron and incumbent. 
Ih. ■ 

The patron’s right is only to restrain further 
waste, and does not extend to an account of past 
profits before the filing of the bill. Ih. 

Udoii a bill by patron to have an agreement 


it shall vso pass is expressed by apt and precise 
words, Woolleu v. Att.- Gen. (^Victori(i), A^ L. J ., 
P. 0. 18 ; 2 App. Cas. 163 ; 36 L, T. 121 ; 25 
W. R. 852. 

The act for regulating the sale of waste land 
beloiiging to the crown in the Australian colonies 
(5 & 6 Viet. c. 36) contains no reference to the 
rights of the crown in the precious metals to be 
found under the soil : — Held, that the statute 
has not so modified the common law that a sale 
of waste lands under it must be taken to include 
a grant of the gold and silver that may be found 
under the lands so sold. Ih. 

Gold Mine— Gold mixed with base Metals.]— 
The relaxation in favour of the subject of the 
royal prerogative in respect of royal mines, 
which was effected by the acts 1 Wm. & M. 
C.30 and 5 Wm. & M. c. 6, does not apply to a 
mine which is worked simply as a gold mine, 
even though the gold is found mixed with the 
ores of the baser metals mentioned in the acts, 


Presumption of Grant.] — The coal under parts 
of the glebe of a vicarage had at different times 
since 1756, with the consent of the vicars for 
the time beiiii^, 
working adjoining collieries, 
been paid to the 
world 11 ! 
passages from 
enteriU; 


been gotten by the persons 
' 5, aiicl royalties "had,;:, 
vicars for the time being, the 
tg being conducted solely by underground 
i the adjoining colileries 

..V, ig on the sm-faco of thu glebe:— Held, tlmt 

such a case the ancient prerogative of the croTvn no presumption could be drawn from these facts 
remains unaffected, and the mine cannot be there had been any grant authorising the 

worked by a subject, even on his own land, vicars to open mines. BaHlett v. PhUlq^*% 4 
without the licence of the crown. Att.- v. DeG. &J, 414. 

Morgan, 60 L. J., Oh. 126 ; [1891] 1 Oh. 432 ; 64 

L. f. 403 ; 39 W. R. 324— C. A. Contract for Sale of Lands.]— A contract tor 

the sale of lands, with their appurtenances, 

Right of Pre-emption.] — In cases to tv hich belonging to a rectory, was entered into under 

the acts apply the crown cannot be called U})oii 88 Geo. 3, c. 60, aial 39 Geo. 3, c. 6, wiiich 
to exercise the right of pre-emption given to it enabled ecclesiastical corporations to sell lands 
by the act until the ore has been “ washed and for the redemption of land tax. Before the 
made clean and merchantable.” It is not suffi- payment of the purchase-money into the Bank 
cieiit to offer the crown quartz rock in the of England, as directed by the acts, and the 
rouAi just as brought up from the mine. Att.- execution of the conveyance, the 39 Geo. 3, c. 21, 
GejLV. 3Iorgan,o\iL.J.,C\\. 772; [1891] 1 Ch. was passed, which enacted that all minerals 
432 ; 63 L. T. 337 ; 39 W. R. 169, under lands belonging to any ecclesiastical cor- 

poration which should be sold, should be abso- 
Lease by.] —A lease granted by the crown lutely excepted and reserved ; and that the 
of, all mines in the province of Nova Scotia : provisions of that act shouhl, in the execution of 
— Held, to include mines in the island of Cape the former acts, be ap}>lied as if they had been 
Breton. 7hflor y, Att-Gm,, 8 Sim. 4:VS. specially enacted in those acts Held, that the 

minerals passed to the purchaser. WiUon v. 

2. Of Ecclesiastical Persons. - i .c 

The 39 Geo. 3, c. 23, s. 12, m effect provides 

Parson cannot open without Consent.]— The that upon sales of lands by ecclesiastical cor- 
parson, with the, . consent , of .the , patron and porations for redemption of land tax, the 
ordinary, may cut timber and open mines, minerals shall not pass by the conveyance of the 
'Marlhor(m{fh i., Da G. & Sm. lands, but shall be aiwa.ys absolutely excepted 

174' 21 Ch. 88^ J IB, if ur. '‘330, , • or reserved to such ecclesiastical corporations. 

The iffcnTnbehjJipf ^ a liyipg,eamioti,open mines A conveyance of prebendal land, executed under . 
'without the of 4he'J?atrpn-:and';W thi8 statute in 1799, contained a general excep-^ 

tion , of minerals, but purported to except Out of 
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such exception the clay under twenty perches of 
the land : — Held, that the exception out of 
the exception was not rendered e&ctual by o7 
Geo. 3, c. 100, s. 25, for that act was intended to 
remed}" defects in the mode of conveyance, and 
not in the subject-matter conveyed, and that 
the property in the clay under the twenty 
jierches did not pass by the deed of 1700. 
Whidhortic v. Eccle.^Uifittcal Com mis,v oners, 47 
L. J., Ch. 129 ; 7 Cli. D. 875 ; 87 L. T. 84(>. 


3. Of TsiTAKTS IN Common. 


Sharing Profits.] — Where one of two tenants 
in common of coal mines is sole owner of the 
surface on which their tenant has sunk a shaft, 
the profits arising from landing foreign coal 
through that shaft do not belong exclusively to 
the owner of the surface, but must be shared by 
both co-tenants. Cleqq v. Cleqg, 8 GilS. 822 ; 81 
L. J., Ch. 158 : 8 Jur.'(N.S.) 92 ; 5 L. T. 441 ; 10 
W. R. 75. 


Working.] — It is not destructive waste for a 
tenant in common of a coal mine to get, or to 
licence another to get, the coals, he, the working 
tenant, not appropriating to himself more than 
his share of the proceeds, Joh v. Potion, J., 
Ch. 262: L. R. 20 Eq. 84 ; 82 L. T. 110; 23 
W. R. 588. 

The plaintiff, a tenant in common of a coal 
mine, had notice of a negotiation, which was 
followed by a lease for three years (in which he 
did not join) by his two co-tenants, dated in 
December, 1865, of two undivided thirds of the 
coal with licence to work the coal. Under this 
licence some coal, but considerably less than 
two-thirds of the whole, was raised, and one- 
third of the ro^^alty was kept by the license for 
the plaintiff. A negotiation for a further license 
was on foot, when, in October, 1872, the plaintiff 
filed a bill against his co-tenants and the licensee, 
praying for an inquiry as to the value of the 
coals raised, and an account against all the 
defendants as trespassers, for an injunction and 
receiver, and for damages : — Held, that the work- 
ing was not a trespass, and the plaintiff electing 
to dismiss the * bill with costs against his co- 
tenants, a decree was made without costs against 
the licensee for an account of the value, at the 
pit’s mouth, of the coal raised less costs of 
getting and raising, and for payment of one- 
third to the plaintiff. Ib, 


Contract to Lease.] — A contract by the owner 
■of one undivided moiety of a colliery, for a lease 
of tlie whole colliery, will not (in the absence of 
fraud or collusion) be decreed to be specifically 
carried out as to his own moiety, either with or 
wdthout compensation. Price v. GrijMh, 1- De 
G. M. & G. 80 ; 21 L. J., Ch. 78 ; 15 Jur. 1093. 


4. Op Tenants for Life. 




Eight of Working.] — ^Where a mine^or quarry 
has been opened for a. restricted or definite pur- 
pose, as to obtain fuel, or as the means of repair- 
ing a particular tenement on the estate, that 
would not give a tenant for life, or other owner 
■of an estate impeachable for waste, the right to 
w^ork it for commercial profit. But ■when a mine 
■or quarry is once open, so that the owner of an 
estate impeaqhable for waste may w;ork th% 

rtf a .-syv fhA filsi'J'nA trAni Ol’ f.hc 


breaking ground in a new place on the same 
rock, is not necessarily the opening of a new 
mine or a new quarry. Elias v. Snowdon Slate 
Quari'ies Co,, 48 L. J., Ch. Sll : 4 App. Cas. 454 : 

41 L. T. 289 ; 28 W. R. 54— H. L. (E.) 

Whex’e the lease of a quarry reserves, not the 
payment of a fixed sum by way of rent, but a 
share of the profits of the fpiarj’y, it is to he 
treated as opened for purposes of commerce. Ih, 

One seised in fee conveys the lands and all 
trees and mines to trustees in fee to the use of 
A. for life, remainder over. A. cannot open the 
mines or cut down the trees. Whiffiehlx, Pewit, 

2P. W, 242. 

Tenant for life not entitled to get stone from 
quarries on the settled estates (exce})t for repairs, 

<kc.), nor to open or -^vork any mines of coal or 
minerals not opened or in wmrk at death of 
; testator. Ferrand. v. Wilson, infra. 

I A tenant for life has a right to work clay pits 
(for making bricks), if they had been worked by 
the author of the settlement: but he has no 
right to open them himself. If they had been 
abandoned by the settlor, whether the tenant for 
life can wmrk them, qusire. Viuer v. Vaughan, 

2 Beav. 466. 

A tenant for life of coal mines may open new 
pits or shafts for the working old veins of coals ; 
for it is hazardous to grant an injunction to stay 
the working of a coal miue, as it may ruin the 
colliery for ever. So one seised of lands, wherein 
there are coal mines not opened, settled those 
lands on A. in tail, remainder to B. for life. A. 
opersed the mines and worked them, and died 
without issue ; B. may con tin ue to work all the 
mines lawfullv opened. Claverinq v. Claeerinq, 

2 P. W. 888 ; Bel. Oh. Oa. 79 ; Mils. 219. 

A tenant for life, impeachable for waste, may 
properly work opened mines ; whether he uiay 
also work dormant or abandoned mines must 
depend upon the circumstances under which, 
and the period of time during which, the mines 
have been abandoned. The cutting of timlier 
also by him <'loes not iieces.sarily amount -to 
waste. Baqot v. Bagot, 82 Beav. 509 ; 88 L. J.. 

Ch. 116: 9 Jur. (N.'s.) 1022: 9 L. T. 217; 12 
W. R. 85. 

Semble, that a mine, the working of which 
had been discontinued for twenty or thirty years 
in consequence of its not liaving been remunera- 
tive, might after that time be worked by a 
succeeding tenant for life; but a mine, wOiere 
the working of it has been abandoned by the 
owner of the inheritance for the advantage of 
the property, cannot be worked by a succeeding 
tenant for life. Ih, 

A mine not worked for twelve months, or two 
years previously to the tenant for life eoniiiig 
into possession, must be considered as an open 
mine ; but a mine which has not been worked 
for a hundred years cannot be propeiiy so treated. 

Ib, , 

A lease “was granted of two seams of coni, an<l 
all other the seam and seams of coal under an 
estate. After the death of the grantor, a third 
seam, lying pnder the two seams, was discovered, 
which could only be worked by opening a new 
shaft : — ^Held, as" between the tenant for Jife and 
remainderman, under the will of the lessor, that 
the working of this new seam was not opening a ' ■ 
new mine. Bpemer y. 8mm' , 31, Beav. ,884 ; 31 d' ; - 
D J., Oh. 808 j 9 Jur. (N.s;) 9 ; 10 W. 878. ^ ^ 

■ Bestrainis^ WoiMhg:.] — If a' persoit ' only 

to .ftnAui tnf H as. , nlain tiff .mav, come ' 
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Bents and Boyalties.J — Bents and royalties of 
brick-fields, one. of which had been leased by the 
testator and the other by the .trnstees of his will 
under a power, belong to the tenant for life. 
Cifwley w Wdledey^ 35 Beav, 638. 

The* produce of gravel, loam, peat, -and bog- 
earth sold by the tinrstees according to the 
course pursued by the testator,- is income and 
liot corpus, Cl, 35, Beav* 63^. . , 

A' tesUtor directed, ;hiA. trustees 'to pay -tp his 
■lyife; the; whole', annual produce 'and' tents of 
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Gllison 


into court to. restrain him from doing it. 

V. 2 Atk. 182. 

It is not necessary to stay till waste is actually 
committed, where the intention appears, and the 
person insists on his right to do it. Ih. 

Though no proof appears of waste, yet, if 
tenant "for life insists on a right to do it and 
has none, the reversioner may have an in- 
junction. 11). 


remainder exjiectant on a life estate, 
plaintiff by his bill, which impeached the pur- 
chase by tiic solicitor, offered to confirm certain 
sales of" minerals which had been made by the 
solicitor after the death of the client Held, 
that the plaintiff having adopted the sales of 
the minerals, could not claim to be entitled in 
pra?.senti to the moneys arising from them on the 
ground that the working mines was an act of 
waste, but w\as entitled to them only after the 
death of the tenant for life. Gresley v. Monde y, 
3 He G. :F. & J. 433 ; 8 Jur. (N.s.) 320 ; 6 L. T. 
86 ; 10 W. B. 222. 

Where a tenant for life has committed waste 
by opening mines, the produce of the mines 
belongs to the remainderman, and the tenant for 
life is" not even entitled to the interest ; but if 
the remainderman adopts the acts of the tenant 
for life for other purposes, he may be debarred 
from enforcing his rights to that extent. Jh. 

Real estates were limited to A., the eldest son 
of the settlor for life ; remainder to his first and 
other sons in tail male : remainder to B., C. and 
' H., the second and other sons of the settlor for 
life ; ]’emainder to their first and other sons, 
severally and successively, in tail male ; with an 
ultimate remainder to the heirs of the settlor. 
The t(!nants for life were impeachable for waste, 
The settlor died in 1806. Upon his death, A., 
who was also his heir-at-law, entered into pos- 
session of the settled estates, and died in 1861 
without issue. B. and C. died in A.’s lifetime 
wn'thout issue. D. had a son born in 1847, who 
thereupon became tenant-in-tail in I'emainder 
expectant upon the determination of the prior 
life estates. A. committed various acts of waste, 
by cutting ti tuber and working unopened mines. 
Upon a bill by the infant teuant-in-tail to make 
the estate of the deceased tenant for life liable for 
the moneys improperly received, an inquiry was 
directed as to what timber had been imjtroperly 
cut, and minerals improperly won, by the late 
tenant for life, distinguishing between timber 
whicli had been cut and minerals won, prior and 
subsequently to the birth of the plaintiff. Buyot 
v- Bayot^ supra. 


the residue ot‘ his estates, both hei'itable and 
movable.” Coal and iron mines were leased by 
the testator before his death. His trustees, 
afterwards leased others. In a question whether 
the wife was entitled to the rents of those 
opened after the testator’s death :-~H eld, ^ that 
in law she was not entitled. OnmjMl v., 
Wardlaw, 8 App. Gas. 641--H. L. (Sc.) 


Bight to Proceeds.]— Tenant in tail entitled 
to moneys realised by tenant for life from stone | 
not usal for repairs and minerals from newly ! 
opened mines. F/Ttnuid v. Wilsoti., 4 Hare, 388 ; 
In L. J., Ch. 41 ; 9 Jur. 860. 

A client devised all his real estates in such 
manner that the plaintiff was entitled in tail in | 

- cj IiEa PHtflf-p TfaC i 


5. Of Termors. 


ITo express power to Work.] — Perpetual 
injunction granted to restrain the tenant of a 
farm, in part of which was a pool, tb rough which 
ran a stream from the im)un tains, (le[)ositing in 
its passage mineral substances, from taking and 
carrying away from and out of the bed and 
bottom "of the' pool, or any part thereof, any soil, 
oxide of iron, ochre, shine deposits, or other- 
mineral substances, aiul from puddling, loosen- 
ing, disturbing, and floating, and from causing 
to be puddled^ loosened, disturbed, or floated off' 
any soil, oxide of iron, ochre, shine deposits, or 
mineral substances already deposited or tliere- 
after to be depo.sited upon the beds of the sai<l 
pool, the right of the plaintiffs to the several, 
mineral substances having been established by a 
verdict in an action at law brought by them 
against the defendant, and not in an issue or- 
action directed by the court. Thomas v. Jone,s. 
1 Y. 5: Coll. C.*C. 510. And see Liardet v. 
Johnson^ 527, n. 

Lessee committed waste by openijjg a rnine,„ 
and continued to work into the other land of the; 
lessor, not comprised in his lease. InjunctioiL 
was granted as to botli. Cited in Hanson v* 
Gardiner, 7 Ves. 808. 

The jurisdiction against waste by injunction 
and account applied to trespass, by exceeding- 
a limited right to enter and take stone from a 
quarry, being a destruction of the inheritance 
as in the case of timber, coal, &c., and the dis- 
tinction between waste and trespass therefore 
disregarded. Thomas v. Oahley, 18 \ es. 184 : 11 
R. E, 181. See also CoiC2)er (^BarT) v. Baher, 17 
Ves. 128. Grey v. yortJi nmherland 17 

Ves. 281. Croekford v. AHmoider, 15 Ves. 138 
10 R. R. 44. MiBhell v. Bars, 6 Ves. 147. 

Lessee for years, sans waste, remainder in fee 
to a bishop lessee enjoined from digging the. 
ground for brick. Loiidon QBisho^)') v. llV/jh, i 
P.W. 527. 

A tenant for lives renewable for ever having: 
demisetl for years pai't of tlic lands upon whicli 
there was at the time an open quarry, which he 
was in the habit of working for sale, without any 
reservation oi’ exception in the sublease : — Hehi, 
the subtenant was not entitled to work the 
quarry tor sale, and that his lam.Uord had the 
right to enjoin him. There is no analogy 
between open (piarries and mines, Mansfield v., 
Crawford. 9 Ir. Eq. K. 271. 

The lands of A., on which there was an open 
quarry of limestone at the time of the demise, 
were demised for the term of three lives, .renew- 
able for ever, reserving to the lessor and his heirs, 
all royalties. The lessee was restrained by 
injunction from raising the limestone for sale.. 
Ptvreell v. Nash. 1 Jones, 625 ; 2 Jones, 116. 

A lease of land (without mentioni.ng mines) 
will entitle the lessee to work open but ' not 
unopened mines. If there are no open mines, a 
lease of land, together with all mines therein, 
will enable the lessee to open mines. If there- 
are open mines, a lease of land with the mines. 
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will not extend to unopened mines. Clqig v. -FulDiouth QEiirT) v. 1 il. i 

T T ah H'sn • r. E 2 Ea IGO : U 4 E. P. C. /0l ; 1 Tyr. & O. aU : •> L. -3.. E.v. 

1-j-^W E 5 o0 ^ Though tlie loiE of a maiior ill Coiiuvvall 

■ 'a termor of laiul'wiih rio grant of a power to by con^x^yance and acts of owiiersliip estaohsa 

work quarries on the land, camiot open any in his right to all tin 

•order to work them: but if the cpiaiTies have as well under the 

been worked before the commeiicenient of the customary tenciueiits* and the 

.1 - ru:^.. „ sistently therewith, the tenants ut ceitaiu tuit- 


. he nuiv coiitiime the worldng. J’JHas v. sisrenuy lueievMui, .r::"''*; 

.1,,,, Slat . , Qiu,rne.Co.. 48 L. .O Ch. SU ; wf un tho^ u ^ 


O/tIKf (lOF 1 n i. V/., JL,.,,. V. 

4 \pp. Cas. 4ri4 ; 41 L. T. 289 ; 28 W. K. iH 
H. L. tE.) „ 


meiLLS m !rk \ HJ. vvii-'iim ~ - - -- 

freehold and some customary, may, by acts ot 
ownership for more than twenty yeai’S past. 


-rr OWIiersmp lor more lUiUi . 

Where the lease of a <iuarry reserves, not the establish their right to copper mines, as we 

pavmeul of a fixed sunx by way of rent, but a under the waste -““I .«;>- v 

k X ,jt ^ 1 ,.-. -.4: fUo ,-,Ti.-nMnr if is fn ip t io frecliold lands uitniii tiie viil. tini(,s a. 


pavineiit of a fixed sum by way ot rent, our. a uuuci T x.x Vn t p v 1 fttrfis- v 

share of the profits of the quarry, it is to be the freehold ' 

treated as opened for purposes of commerce, “ V|;d.u^ to the 

temble, where a mine or quarry has been of Cornwall to 

opened for a restx-icted or xlefinite purpose, as to l'''’ JX.,! 1 thelemusi- 

•obtain fuel or the means of repairing a par- streanrnig then* tin, \\iU iiot pic\tnt the acquki 
ticular tenement on the estate, that would not tion by another of^a prescriptive right midei, 
fdve a tenant for life, or other owner of an estate 2 & 3 Will. 4, c. '/I, to the 

imxwicSel^i waste the right to work it for water by a twenty years user, iioi' ^ ill t s 
commercial profit. But when a mine or quarry right be aftected by an 

tronerwen so that the owner of an estate bounders for a money payinent to ab>tn n lum 
impeachable for xvastc may work it, the sinking f ouling the water X ""oauimg their d 

of 1 new pit on the same vein, or the breaking "^"1 /AS^’ioiT ^3 L ’t 74 i 14 

ground in a new place on the same rock, is not, C. F. 3^3 , 11 Jui. .. .) , 

necessarily the opening of a xxew mine or a new ^ ,e„oto period 

eiiablk termor to work mines, it must be by tin-boumlers, under the 
shown that the reversioner had commenced the had from time imniemoiial xc . s j j ^ - 

oXni 0 he mhm: with a view to making a water by a «tr“am on™m^ : -I 

iSsiHSkisB 

in fsh the mortgagor gr-anted a lease .for 

twenty-one years to a third party. of the inmp dW. ; 12 Jui. (N.&.) 41J , li n. ,i . 
and quarries under the land. Before that di^e /43. 

a slate quarry had been opened and worked by 7 IN THE Fobest OF Dean. 

<Me”btt«Tt Line of'Boundary.]-An award made under 

date, but at AMur imm u , upUrwMl the southern boundaries 


,iofp l-mf nfAvhat time was uncertain, a secona Line of Boundary.]— rvn 
c umTv tms opem>d, and was worked thl the l & 2 Viet. c. 43, defined the southern boundaries 
pom men cement of the suit. .In 1S20 the mort- of a level colliery thus: commencing at the 
SveXikikSuity of redemption hvthc: point where the re 

tpvm nf “>00 years and took possession ot the extending in au eastwaid t iiection as ittq 

of i)0 years filed a bill to restrain the termor existing excavation (termed b> raineib 

wk’l'ino' the slate quarries during the term, not diorizontal, but running upward inn.) the 1 1 
aixouh o pS ii the eastward from the point where it struck he exa 

been entitled to Ptayed, notwithstand- HeW.^thaUhis imaginmy 

Xo thartbe result of the eviilcnce was mathematical line drawn honzoutally easrwtirtl 
thS tath tTx; opened by the from the point where the ok excava ion struck 

autLSof thVrevcrsi^ the coal. v. 10 te. 908 . 24 L. J„ 

was, therefore, entitled to continue to work them ks. 1 / 1 — fix. fin. 

for the remainder of the term. /?->• Snbseanent Grant— "Working.]— By virtue of 

An intermediate as.signee of the term who .h^ St^bBequent u a p 2 


-An award made under 


Subsequent Grant-Working, j— By of 


An intermediate assignee of the ^-j award made by the commissioners uudei' 1 <k 2 

Ilot^voldxxl thequariaeshiuiself, but hadieceive l ‘ tiie plaintiffs were galees of a section 

royalties under sub-leases granted before he “./X^yreoal in the'' Forest of Dean; 

came into possession, and had paited ® kdhy the rules attached to the award, any 

interest before the “mmoiicetec^ t, not galed “ might bo galed to 


interest before the commencement f «« f underihnTvein7not galed “might be galed to 
was held not to be liable to account eithei o pai-ties. but to bo so worked as not to 

the profits made, ov foi- the loyalties paid to . j„ipgcl|^ or injure the working of the tracks 

during Ills possession of the terra. i/A already allotted, or hereafter to be allotted or 

galed*’ that the rule reserved to the ■ 
6. In GOBNWALh. ' erown^ the power of ^ granting to 

In ejectment, for a mine and land in OormvaA f Te”L^pre«r^ 

the defendant cannot defend for a right ot eptiy h to the mode of working 
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Forfeiture of Gale.] — Where a gale is forfeited 
for non-user, under the provisions of the Forest 
of Dean acts, the foifcitin’e is complete on sei'vice 
of the notice of forfeiture without actual re-entry 
on the part of the crown, Younr/ ami Grbulell, 
Bin 2)a.rte, 50 L. J., Gh. 221 ; 43 L. T. 725. 

An application for a gale in the Forest of Dean 
must be made at a time when the gale is vacant. 
Where a gale had become liable to be forfeite.{l 
under s. 29 of the Forest of J3eari Act, 1<S38, for 
non-\vorking : — Held, that the forfeiture was not 
complete nor the gale become vacant imtll the 
crown had intimated its intention of enforcing 
the forfeiture. Actual resumption of possession 
by the crown is not necessary to complete the 
forfeiture of a gale, and this independently of the 
.Queen Bemembtancer Act (22' &; 23 Viot. c. 21), 


Adjoining Owners.],— The plaintiffs and defen- 
dant possessed adjoining colHeries in the Forest of 
Dean, which were gales .subject to ,1 k 2 Viet, 
c. 43, and tlie rules made tbereuhdeF The defen- 
^danfc^s gale being ’drained by a hteanx^engine, he 


vation nugatory ; i.e. as a restriction only upon | 
the mode of working the lower seams, when j 
reached, and not as limiting the right of the j 
crowni to grant liberty to sink a shaft through 
the upper veins in order to reach the lower. 
(ioald V. Gnat Western Beej) Coal Co., 2 De 
G. J. & S. 600 : 11 Jur. (N.S.) 865 ; 13 L. T. 109 ; i 
13 W. B. nil. 

Surface Damage.] — The 1 & 2 Viet. c. 43, s. 68, 
provides that every free miner entitled to any 
gale within any inclosed lands shall pay to the 
owuier of such lands compensation for surface 
damage occasioned by opening or working any 
gale therein or thereon, whicli compensation shall 
be determined by the gaveller or deputy gaveller ; 
ancl if not paid within ten days after an award 
by him, and a copy thereof served on the party 
required to pay the same, the amount may be 
recovered by action. A declaration in an action 
under that section alleged that the deputy gaveller 
awarded that the amount of compensation for 
surface damage done to the inclosed lands of: the 
plaintiff, by the working of a gale therein or 
thereon by the defendant, was 60Z. The plea 
set out the award, by which the deputy gaveller, 
after reciting that application had been made to 
him, to determine the compensation for surface 
damage to lands and buildings of the plaintiff, 
alleged to be inclosed lands, awarded that the 
amount of compensation for surface damage to 
the lauds and buildings by reason of the working 
thereon and thereunder by the defendant was 
OoL, but whether the lands and buildings were 
inclosed laiuls within the statute, he had made 
no award : — Field, first, that the awairdwais good, 
although the deputy gaveller had not found that 
the lands were inclosed. Alluicay v. Wag staff, 
4 H. k X. 307 ; 29 L. J., Ex. 51. 

Held, secondly, that assuming surface damage 
to mean damage on the surface, the award was 
not bad, because the deputy gaveller had found 
that the damage w-as occasioned by working 
under the lands, for by such working there 
might be damage on the surface. Ih. 

Held, thirdly, that as the w’ord “ lands ” com- 
prehends buildings, the declaration was good, 
although it appeared by the award that the com- 
pensation was in respect of the lands and build- 
ings. Ih. 

The plaintiff] an owner of a house standing in 
an open common wnthin the hundred, but adjoin- 
ing on one side a yard of the plaintiff inclosed by 
a wall, the defendant, a free miner, in working 
his gale, got the coal from untler the house, in 
consequence of which a subsidence took place, 
the foundation of the house sank and the walls 
cracked : — Held, that the defendant was liable 
, to an action ff>r causing a subsidence of the sur- 
face, but that the damage so done to the owner’s 
house was not surface damage within the mean- 
ing of 1 & 2 Viet. c. 43, s. 68, and that the deputy 
gaveller had no jui’isdiction to award compensa- 
tion. Allamay v, Wagstaff, 4 H. &: N. 681 ; 29 
' X, J,dEx;‘5F.. 


and damaged. Sect. 29 provides that a person 
working his gale contrary to the rule .shall be 
liable to forfeit it, and may be evicted by her 
majesty; and in ailditioii thereto ‘dhe compliance 
with such rules may be enforced by and on 
behalf of her majesty, or by any other person, by 
injunction of her majesty’s court of exchequer, 
or otherwise, in such manner as ihe court shall 
on application think lit” Held, that the plain- 
tiffs hatl a statutory private right which had been 
violated by non-com pliauce with the rules on the 
part of the defendant ; that s. 29 gave no specific 
remedy for such breach of duty, and that the 
plaintiffs were therefore entitled to maintain an 
action at common law to recover damages. Bm.'i 
v. Iim/(/e~Priee, 45 L. J., Ex. 777 ; 1 Ex. D. 
269 ; 34 L. T. 535 ; 24 W. B. 786. 

Liability of Mortgagee for Injury done 

by Mortgagor to adjoining Mine.]— The statute 
1 & 2 Viet. c. 43, and the rules made under it, 
regulate the use of adjoining gales in the Forest 
of" Dean. By s. 29, compliance with the rules 
maybe enforced “by or on behalf of her majesty, 
her heirs oi- successors, or by any other person or 
persons, by injunction of her majesty’s court of 
exchequer or otherwise, in such manner as the 
said court shall, on application, think fit.” The 
plaintiff’s brought an action for damages against 
the defendants, as owners of adjoining gales in 
the Forest of Dean, for injury sustained by the 
plaintiffs through the stopping of the engines in 
the defendants’ gale contrary to one of the rules. 
Some of the defendants wmre mortgagors in pos- 
session of and working the gale. The other 
defendants were mortgagees who had never been 
in possession of or worked it : — Held, that, with 
respect to the defendants, who were mortgagors, 
the specific remedy given by s. 29, for enforcing 
compliance with the rules, did not exclude the 
plaintiff’s’ right to recover damages for injuries 
caused to them by an antecedent breach of the 
rules. Brat n v. Thomas, 50 L. J., Q. B. 662 — C. A. 

Field, also, that the mortgagees were not liable 
in the action. Boss v. Bug g e-Price (supra) 
approved and followed. Ih. 

Gale exhausted.] — When a free miner in the 
F’orest of Dean has had three gales of allotments 
granted to him, and has surrendered one of sucli 
gales on the groxnid that there was not sufficient 
coal to make "the gale worth working, he will be 
entitled to another gale equally as if the coal in 
one of the three gales had been exhausted within 
the laiuruage of i 2 Viet. c. 43, s. 01. Ellway 

V. Bans, 43 L. J., Ch. 75 ; L. B. 16 Eq. 294 ; 21 

W. E. 806. 
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s. 2d. James y, Toiaig.^ 58 L. J„ Cli. 798 ; 27 Ch. v. . 
D. 652 ; 51 L. T. 75 ; '82 W. R. 981. L. ' 

"Fhe gaveller of the Forest of Dean granted a 1 
gale or colliery to a free miner, he paying for all ha^ 
coal bi’onght out 2d. per ton, ami so working the to 1 
colliery as to gain 24,000 tons a year ; provided it s 
that if the coal gotten should not amount to that tra' 
quantity, a miniinurn rent of 2001. should be s. 6 
paid : provided also, and the grant was made sha 
upon the furthei’ condition, that the gale should the 
be worked in manner therein mentioned. The apj; 
gale not Vicing winked, the galee jiaid the mini- ga't 
mum rent for several years ; but upon arrears of to 
rent liecomirig due, the gaveller declared the gale per 
forfeited, and cnteicd into possession thereof, per 
Ten months after declaration of forfeiture the fre( 
galee tendered ihe arrears of rent, which were aii} 
refused: — .Held, that the grant was properly not 
made upon conditions, one of \vhich was the pay- L. , 
ment of rent ; that upon Vireach of that condition \V. 
by nonpayment, there had been a legal forfeiture 
and a right of the crown to re-enter ; and that _ 

the arrears not having been tendered, nor any ^ 

proceedings taken within six months, there was 
no power in the court to relieve against the 
forfeiture. //^ ivi, 44 L. J., Oh. 108 ; L. R. 

18 Eq. 389 ; 81 L. T. 17 ; 22 W. R. 867. ' 

^ ma- 

Interest of Galee.] — The interest of a galee in 
the Forest of Dean Is, under the 24 k 25 Viet. 
c. 40, of the nature of real estate, and is capable 
of occupation. Jf<ier/aa v. Crutoshay, 40 L. J., ^ 

M. 0. 202 ; L. R. 5 H. L. 804 : 24 L.* T. 889 ; 20 
W. R. 554. ' ' 

In an action by the galee of ii'on mines in the ^ 
Forest of Dean against the overseers of the 
parish, for having seized his goods as a distress 
for a poor-rate : — Held, that the galee wuxs an 
occupiei*. and not a mere licensee of the mines, ^ 
the 24 & 25 Viet. c. 40, s. 1, having enacted that 
a. gale of these mines shall Vie deemed to confer 
“ an interest of the nature of real estate ” on the 
grantee. Ih. ^ 

Where, by virtue of a custom, persons called 
free miners xvere at liberty to txpply to the 
gaveller of the hundred of St. Briavels to allot 
them a particulnr spot of land for a coal-pit, and, 
xvhen the spot was agreed upon, the gaveller cut ^ 
a turf, anti, having cut a stick, so many notches 
were ent on it as there were to be partners in the , 
intended work, and also one for the king and 
one for the gaveller ; the stick was fastened 
down xvith pegs on the sjiot where the turf xvas ^ 
pared off, and the turf laid down again, after 
which that spot was considered appropriated; 
xvhen coal was found, a money payment was 
made to the king, in lieu of liis share of the coal. 

A share in a coal-pit so appropriated was held 
to be freehold. J)oe d. . llionipsoR v. Pmree^ 
Peakes Add, Gas. 24,2 ; 4 R. E. 908. 

Title Transmissible by Will.] — A free miner ^ 
of the Foi*est of Dean applied for an unoccupied 
gale. The gaveller acceded to the application, ^ 
duly entered it in his book, and gave notice of 
his intention to make the grant upon a certain 
« lay. Conflicting claims being set up, the actual - 
grant of the gale was dclaj^ed, and, in the mean- Vie 
time, the free miner died. The devisees .undei’. gra: 
his will then presented their petition of right, Des 
praying that the gale might be granted to them xvhi 
in right ot‘ their testator : — Held, that 1 & 2 Viet, of t 
c. 48, s. 88, applied only to the state of things at' hok 
, the passing of the act, and that the free .miner par 
had acquired a title transniissible by will. tbb 


V. i»%., 43 L. J., Ch. 754 ; L. R. 17 Ea. 502 : 80 
L. T. 84 ; 22 W. B. 466. 

By 1 & 2 Viet. c. 48, s. 28, free miners shall 
have the exclusive right of having gales granted 
to them to open mines in the Forest of Dean, ami 
it shall be lawful for such free miners to sell, 
transfer, assign or dispose of such gaich, and 
s. 60 enacts that the gaveller or deputy gaveiier 
shall grant gales to free miners in the order of 
their application. In 1872 D., a free miner, 
applied for a gale. In 1878 the deputy gaveller 
gave notice of his intention to grant the gale- 
to D., but D. died before the grant could ‘be 
perfected, having by will given all his real and 
personal estate to certain trustees who were not 
free miners : — Held, that D. had not ac(|uired 
aii}^ transmissible interest, and the grant could 
not be made to his devisees. Janies Met/., 46. 

L. J., Ch. 516 ; 5 Oh. D. 158 ; 86 L. T. 908 ; 25 

W. R. 615— C. A. • 

Free Miners.] — The defendants claimed, as 
owners in fee of a manor which was without the 
limits of the Forest of Dean, that the office of 
woodwards or foresters of B. walk, within the 
forest, was annexed to the ownersbi]i of the 
manor ; and that, as such woodwai'ds or foresters, 
they had a right to grant to persons called ‘‘ free 
miners,” gales or licences for working stone’ 
within B. walk, and to take gale rents, and apply 
them to their (the defendants’) own purposes,, 
without accounting to the crown. Tlie soil of 
B. xvalk was in the crown : — Held, first, that such, 
a right could not be maintained, unless shewn 
that the grantees of the gales or licences had a 
capacity to accept the same. Att.-Oen. v. 

Matin as., 4 Kay & J. 579 : 27 L. J., Ch. 761 
4 Jur. (X.S.) 628 ; 6 ^V. R. 804. 

Held, secondly, that the 1 & 2 Viet, c, 48, 
extinguished the rights and capacities of the free- 
miners. Jh. 

Held, thirdly, that the office of xyoodward,, 
even if grantable by the crown in gross, could 
not have been assigned to a third person by any 
such grantee from the crown, being an office of 
trust. I/k 

Held, fourthly, semhle, that such an office 
could not he annexed to a manor so as to pass, 
to every person who, avS grantee, devisee or 
assignee, miffiit become entitled to the manor. 

Ik 

Held, fifthly, that even independent of the- 
operation of the 1 & 2 Yict. c. 48, upon the- 
alleged rights of the free miners, no right coiikl 
ever have been cstaVilished, by any custom, how- 
ever ancient, uniform and clear, to the exercise 
of the custom as now claimed by the defendants, 
viz. a right in one person to entci* upon the soil 
of another person, and cany awav portions of it. 

.Held, sixthly, neither can sucli a right be 
established by prescription. J/i. 

Held, seventhly, nor by any assumption of a 
lost grant. Ih. 

Effect of 1 2 Yict. c. 48.]— The 1 & 2'' '' 

Viet. c. 43, for confirming the titles to and 
granting leases of encroachment in the Forest of - ■ . 
Dean, was -not intended to affect equities to- 
which the property might he subject in the hands 
of those who, at the passing of the act, were the . , 
holders of such encroachments, or the rights of' AC. ^ 
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an intention to abandon the mine, although he 
may have received no notice of forfeiture from 
the barmaster under ciistorn 19. Wake v. I£aU, 
o2 L. J., Q. B. 494 ; 8 App. Gas. lO,") ; 48 L. T, 
834 ; 31 W. E. 585 ; 47 J. P. 548-~H. L. (E.) 


Mwards, 1 De G . & J, 598 ; 27 L. J., Ch. 23 ; 
4 Jur. (x.s.) 647 ; 6 W. E. 20. 

A. having made an encroachment on the lands 
of the crown in the Forest of Dean, died seised 
of it, leaving a -will by which he devised it to 
his widow "for life, with remainder to the 
plaiiititf. The widow entered into possession, 
and afterwards, under the 1 & 2 Viet. c. 42, 
authorising the making grants from the crown 
for nominal considerations to the holders of the 
encroachments, she procured a conveyance from 
the crown to herself in fee under s. 8, and died, 
having devised the property to the defendant : 
— Pleid, in the construction of the statute, that it 
contained nothing to take the case out of the 
general rule, according to which, the grant 
having becai obtained by the widow by virtue of 
a possession referrible to her husband^s will, 
must he treated in equity as made for the 
benefit of his devisees, and that, therefore, on 


Spoil — Eights of Miner and of Landowner.] — 
The plaintiffs v’ere owners of land in tliedisti'ict 
of K. F., which, land was contiguous to the dis- 
trict of the wapentake of W. These two di stricts, 
though distinct, and governed by differe]i tacts (jf 
parliament, form part of the High Peak of D, 
The defendants sank a shaft and commenced 
milling operations in the plaintiifs' land, in the 
district of K. F., but subsequently extended them 
to the adjoining district of W. By the custom 
of the districts the right to dig and search for 
lead ore is conceded to all persons, who may use 
a specified portion of the above-lying surface for 
the purpose of dressing the ore and placing the 
spoil or refuse, which spoil -when not used by the 
miners becomes the property of the surface 
owner. The defendants having sunk a shaft 
originally in the land of the plaintiffs, carried on 
the operations into another district and under 
the surface of another landowner, and claimed 
to use the plaintiffs’ land for the purpose of 
dressing the ore, and for depositing the refuse 
got from, under the surface in the other district, 
and belonging to the other landowner: — Pleld, 
that, as the two districts of K. F. and of W. were 
quite distinct, and governed by sejiamte acts of 
parliament, it was not conqietent for the miner 
sinking his shaft in one district, to use the surface 
land in that district to di’ess the ore and place 
the spoil or refuse got from another district into 
which he had exteinled his operations. M'ake v. 
Medfeam, A^ L. T. 123 ; 44 J. P. 681. 

Even if the mine worked by the defendants 
were within the same, instead of being in a 
separate and independent district, the right 
asserted by them of using the plaintiffs’ land for 
the purpose of treating the mineral got from the 
land not below their surface land, but that of 
another landowner, could not be maintained — 
Per Cockburn, O.J. Ih, 


8. In the High Peak. 

Bight of Miner to remove Mining Buildings.] 
— Under the mining customs set out in the 
schedule to, and confirmed by, the High Peak 
Mining Customs and Mineral Courts Act, 1851, 
all persons aic entitled to search for veins of 
lead ore, ‘‘under all maimer of lands ” situate 
within the limits of the act, “ of whose inherit- 
ance soever they may be,” and the “first finder” 
of any such vein is entitled to have allotted to 
him by a certain mining official, called the “ bar- 
master,” a certain proportion of such vein. 
Upon allotment, the allottee becomes entitled 
to the exclusive right of working so much of the 
vein as is allotted, so long as he continues to 
work it ; and further (by the fifth of the Sche- 
duled Mining Customs) he is, so long as he 
works such mine, entitled, without making any 
payment for the same, to the exclusive use of so 
much of the surface land as is necessary for the 
]>roper working of the mine. If the miner 
ceases to work his mine, the barmaster may 
(uinlerthe 19th of the above-mentioned customs) 
give him notice that his mine wiE be forfeited, 
unless within a certain specified time the work- 
ing be resumed, and in the event of non-com- 
pliance with the notice, the barmaster may give 
the mine to any other person who is willing to 
work it : — Held, that a miner who, in exercise 
of his rights under custom 5, has erected upon 
the land of the surface owner buildings reason- 
ably necessary for the working of his mine, is 
■entitled as against such surface owner to pull 
down and remove the materials of such buildings 
at any time whilst he continues to work the 
mine, or within a reasonable time after he has 
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life to lease collieries and coal mines, “ together 
with all siieh powers, authorities, accommoda- 
, tioris, libertieaj .and privileges as shall be , neces- 
sary, or are usually contained in leases of 
collieries or mines in the county, place or neigh- 
bourhood where the collieries or mines are 
situate, for seeldiigVwinningv working, drawing, 
taking and carrying away the coals within and 
under the same” : the leases were not, except in 
the cases provided for, to he made dispuiiishable 
for waste \v any express words. A mining 
lease, granted in pursuance of this power, 
authorised the lessee to build and erect all such 
engines, workrnerrs cottages, Ac., ns should be 
necessary and proper for the carrying out the 
works, and also to dig and take building materials 
for buildings required for th(3 purpose of the 
colliery. The lessees built seveinl cottages for 
W'orkmen. It was found by a jury that the 
power to build cottages in places convenient to 
the works of the mine was a iieeessaiy and 
usual power in mining leases ; — Held, that the 
lease was valid. Morvu v. Bhydy chafed Colliery 
Co,, 3 H. & H. 885 ; 28 L. J., Ex. 119 ; 5 Jur. 
(N.S.) 339 : 7 W. R. 95 — Ex. Cli. See Jeyon v. 
Yirkm, 30 L. J., C. P. 115 ; L. R. 2 C. P. 422 ; 
16 L. T. 236 ; 15 W. R. 457— Ex. Ch. 

Committee of Lunatic.] — Agreement by 

committee of a lunatic, that coal under lunatic’s 
estate should be worked by owner of adjoining 
land, established under circumstances. Tuhhart, 
Mx J) arte, 6 Ves. 428. 

Under Powers.] — See Powers. 

Under Settled Estates Act.] — See 

Settled Land. 

Specific Performance.] — Whether an agree- 
ment for the digging of stone be a mere licence 
to dig, or a lease, is immaterial in a court of 
equity, wdiich wh'll decree performance of such a 
contract. XeUoa v. Bridges, 1 Jur. 753. 

Specific performance of an agreement to let 
the workings of quarries, and account of moneys 
due for working the quarries in a particular 
manner refused ; the party’s remedy being at 
law. Booth V. Pollard, 4 Y. ^ Coll. 61. 

A contract for a lease of “ coals, &:c.,” or 
“minerals,” is too ambiguous to be carried out 
by the court. A contract by the owner of one 
undivided moiety of a colliery, for the lease of 
the whole colliery, will not (in the absence of 
fraud or collusion) be decreed to be specifically 
carried out as to his own moiety, either with or 
without compensation. Semble, in such a case 
the parties will he left to damages at law. 
Price V. Griffith, 1 De H. M. k 80 : 21 L. J., 
Ch. 78 ; 15 jur. 1093. 

A. demised to B. and his heirs certain lands, 
reserving thereout all mines and minerals, with 
liberty to enter and dig for the same, and to 
hold 200 or 300 acres contiguous to the mines 
when found, making an allowance or abatement 
to B. for the same, according to the rate of rent 
reserved, A. found mines and selected land, 
and the court decreed a specific performance of 
the contract, deciding that the clause in the 
lease v-as a covenant, and not a condition of 
re-entry. ^Sed quaere, whether it is not a con- 
dition and not a covenant. Oroher v. Or pen, 
3 Jo..& Lat, 589 ; 9 Ir. Bq. R. 663. 

Semble, A. must take the lands in one place 
. and at one time ; and the court will not enter 
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into the question of motives for enforcing the 
contract, or whether the mines can be ])rofirnb]y 
worked; though if coloiirably worked to give 
a claim to the land, the contract would not he 
enforced. II). 

The abatement of rent was made in ]:a'opor- 
tion to the quantity, not the quality, ofdhe 
land, and A. was not bound to give compensa- 
tion for improvements. Ih. 

A bill was filed for the purpose rtf eufoixfing n 
contract for a lease of mines, at a rent of ono- 
fifteenth of the minerals obtained. The defen- 
dant had subsequently granted a lease to another 
party at the same rent. The bill chai’god that, 
under an act of parliament, it was directed that 
the best rent should be obtained b\^ the owner 
of the mines ; and although one-fiftcenth was a 
fair rent when the plaintiff's contract was r*ntere<l 
into, that afteiuvards, the mines having become 
more valuable, the amount was not then a, fair 
rent, and the lease granted by the defendant was 
therefore contrary to the act: — Hold, upon a 
demurrer for want of equity, that a })arty coming 
for peiformancc of a contract could only have it 
as it actually existed, and that, as the rent 
reserved in the plaintiff’s contract was not the 
best that could be obtained, it was contrary to 
the act, and in effect fraudulent. The iilaintlff, 
therefore, could not have his contract enforceti, 
and the demurrer was allowed : — Held, also, that 
it was an undeniable pj'opositiou, t:hat when a 
party entered into a contract without having the 
power of performing it, and afterwards acquired 
the right to do so, he was then bound to perform 
it. tdvne v. Mitchell, 15 L. J., Ch. 287 ; 10 
Jur. 909. 

Warranty.] — A., on the application of 

B. and C., agreed to gi’aiit them a lease of a vein 
or seam of coal, called the S. vein, “about two 
feet thick, with the overlying and underlying 
beds of clay,” on and under a farm called X., at 
1001. per annum as certain or dead-rent, and 
royalties of 9d. per ton for the coal and -id. per 
ton for the clay ; the lessees to have any jiart 
of the farm at the rent of lOZ. per acre, and to 
expend not less than 500/ . in the erection of 
a manufactory and buildings for the purpose of 
working the coal and clay ; w^ay-leave of Id. per 
ton for foreign coal and clay ; lessees to have 
power to determine the lease at the end of three 
years on giving one year’s notice. On action by 
A. for specific performance, B. and C, alleged 
that the S. vein did not exist umler the farm, 
and it ^vas proved that on search it had not bceti 
found, but counter-evidence was given to shew 
that the searches were insufficient : — Held, that 
under the agreement B. and 0. had, in con- 
sideration of the dead-rent reserved, obtained a 
licence to enter and search for the vein, Imt not 
a warranty that such vein was to be found ; and 
accordingijq that A. was entitled to specific per- 
formance of the contract wliether the S. vein 
existed or not. Jeffreys v. Fairs, 46 L. J., Oln 
113 ; 4 Ch. H. 448 36 L, T. 10 ; 25 W. R. 227. 

Cannot he resisted on ground of Mine 

being Worthless.] — person contracting , for 
the lease of a mine cannot resist its performance 
on the ground of his ignorance of mining matters " 
and of the mine turning out -^vorthless. JIay~ 
wood V, Cojje. 25 Beav. 140 ; 27 L. J,, Ch. 468 ; 4 
Jur. (KS.) 227 ; 6 W. B. 304; ' , - 

The taking possession of a mine by the intended 
lessee- ■ is;, not T “ ■. rr - 
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AL ^—Leases of Mines 

When there is a total 
hanstion of the subject-matter 


lest ru c t ion or an ex- 
of a lease, the 
lessee is entitlecV to abandon it. Ih.. 

The lessee of a mine, although entitlefl to vely 
on the existence of the subject-matter, takes all 
risk of its failure, either as to quantity or value, 


A. had worked the coal under his estate, but 
abandoned it as unprofitable. Twenty jears 
afterwards B, cleared the pit and examined the 
coal in the shaft with two other persons and 
subsequently contracted for a lease. The colliery 
turned out worthless : — Held, that B. could not 
resist a specific performance on the ground that 
A. had not communicated the fact of his haying 
worked the mine and found it unprofitable. 

Eestraining Lessee from Ceasing to 

Pump.] — In an action for specific performance 
of an agreement to grant a colliery lease where 
the lessee had long retained possession, and had 
worked the coal and then threatened to cease | 
pumping :-~Held, that a motion for an injunc- 
tion to restrain the lessee from ceasing pumping 
was a pi'oper motion for the preseryation of the 
property pending the action under Ord. LII. r. 3. 
Sfrelleif v, Pearson^ 49 L. J., Ch. 406 ; 15 Gh. D. 
113 ; 43 L. T. 155 ; 28 W. B. 752. 

Bescission — Time Essence of Contract.] — In a 
contract for the lease of working mines, time, 
though not named, is, from the fiuctuating nature 
of the property, considered as of the essence of 
the contract, and the intended lessee may there- 
fore fix a reasonable time for completion, and 
on the lessor’s default may rescind the contract. 
Muchpyde vn ^Veelis^ 22 Beay. 533 ; 2 Jur. (K.s.) 
918. 

Agreement for Hining Lease-— Lessee in Pos- 
session-Payment of Eoyalties into Court.] — 
The plaintiffs commenced an action against the 
defendant for specific performance of an agree- 
ment for a lease of a coal mine by the plaintiffs 
to the defendant ati a royalty, as the plaintiffs 
alleged, of lOd. per ton. The defendant counter- 
claimed to have specific performance with a 
royalty of less amount. The defendant was in 
po'ssession, and raising and selling large quan- 


workahle as coal seams,” under the same lands 
as those to which C.’s licence applied, for forty- 
two years from the 22nd of Noyember, 1858. In 
1866 C. commenced opening an old pit, called 
the Montague Pit, with the intention of reach- 
ing a seam known as the Stone Coal Seam, in 
order to work the fire-clay in connection with 
that seam. Previously to this, in 1864, B. had 
sunk a pit through the Stone Goal Seam, to get 
at a lower coal seam, and he had taken samples 
of the fire-clay in the Stone Coal Seam, some of 

™ to be tested, 
and he had afterwards sold some of the fire-clay 
to 0. for the purpose of beiii! 


which samples he had sent to G, 


marmfactured. 
After G. had expended a considerable amount of 
money on his works at the Montague pit, but 
before he had reached the Stone Coal Seam, B. 
gave notice to him that he had already proved 
the Stone Coal Seam, and was about to work it, 
and that it would bo an invasion of his rights if 
C. was to work that seam. Ultimately C. filed 
in equity a bill to restrain B. from working the 
fire-clay or the coal in the Stone Coal vSeain 
under any part of the lands to which C.’s licence 
applied during the continuance of C.’s term. : — 
Held, that the words coal seams workable as 
coal seams” must be construed regard being 
had to all and every the powers conferred by 
the lease in which those 'words were found, and 
that, looking at those powers and at the evi- 
dence, which, in the opinion of the court, showed 
that the Stone Coal Scam was workable at a 
profit wdien both the coal and the fire-clay were 
taken into account, that seam must be con- 
sidered to be comprised in B.’s lease. Carr v. 
Bensem, L. B. 3 Ch. 524 ; 18 L. T. 696 ; 16 W. li. 
744. 

The mines under a farm, of 181 acres were 
supposed to be divided by a fault running north, 
and south in sucli, a way as to leave about eighty- 
three acres on the west and ninety-eight ac.res on 
the east ; and the owners, by several agreements, 
agreed to demise to S. -the mines lying to the 
westward' of the fault, ‘‘ supposed to be eighty- 
three acres or thereabouts,” and to D. the rnines 


be" rhe one agieed upon, and that as his carrying 
away coal diminished the value of the property, 
he would not have the usual option of giving up 
possession instead of paying money into court. 
Lewu V. James. 56 L. J., Ch. 163 ; 32 Ch. D. 
326 ; 54 L. T. 260 ; 34 W. B. 619 ; 50 J. P. 423 
0. A. ■ ■ 


■' 2. Of w^HAT Lands AND Mines. 

Where Subject-matter non-existent.] — When 
the thing let turns out to be a nonentity, the 
lessee is not bound. Cowan v. Chrut'ie^ L. B. 2 
H. L. Sc. 273. 

In such a case it is perfectly reasonable that 


the lease should, be subject to rreduction, II, 


r 
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lying to the east of the same fault, “ supposed to 
be ninety-eight acres or thereabouts,” and each 
lessee was to pay, in addition to a royalty, a dead- 
rent amounting to about 21, per acre on the esti- 
mated area of the mines demised to him. Ko 
lease was executed to either of the lessees, but 
they entered- upon, and commenced working the 
mines agreed to be demised to them respectively. 
S. in the course of his workings arrived at "a 
fault, which, if taken as the boundary between 
the mines agreed to be demised to him and those 
agreed to be demised to D., would leave him only 
eight acres, instead of eighty-three ; and he 
worked through the fault. D. filed a bill for an 
injunction to restrain him from so working : — 
Held, that, assnmiiig the fanlt worked through' 
by the defendant to be the same as the fanlt 
indicated in the agreement (which was not clear), 
the plaint iii was not entitled to a lease of mines 
•so largely exceeding the estimated acreage of the 
mines agreed to be demised to him as the mines 
lying to the eastward of the fault, and he could 
not be considered as constructively in possession 
of more than the lessors had by their agreement 
bound themselves to demise. Davis v. Shej)herd, 
55 L. J., Ch. 581 ; L. E. 1 Ch. 410; 15 L. T. 
122. 

A lease of twm seams of coal, and all other the 
seam and seams of coal under the D. estate, will 
•authorise the opening an miworked seam ; and 
.after the decease of the grantor, the rents and 
profits of the same mines under a new lease will 
belong to the tenant for life under his W' ill. 
Smmoer v. 8cnn\ 31 Beav. 334 ; 31 L. J., Ch. 
.80S ; 9 Jur. (x.s.)'9 ; 10 W. E. 878. 

An agreement to lease “two seams of coal 
lying under lands, to be hereafter defined, in the 
Bank End estate.” construed as an agreement to 
lease “two seams of coal lying under the lands 
of the Bank End estate, the boundaries of which 
are to be hereafter defined,” and specific perform- 
.anee was decreed. Hayioimd v. Ckrpe,^ 25 Beav. 
140; 27 L. J., Ch. 468 ; 4 Jur. (N.S.) 227; 6 
W. E. 304. 

Meaning of Words “ or thereabouts.”] 

— In construing the words “or thereabouts,” 
when used to qualify the statement of the esti- 
mated quantity of mines agreed to be demised, 
the same principles ought to be acted upon as 
would guide the court in construing the same 
ivords in an agreement for a sale or a demise of 
the surface. Datis v. Shepherd, 35 L. J., Ch. 
581 ; L. E. 1 Ch. 410 ; 15 L. T. 122. 

Where Lessee’s Enjoyment is restricted.] 

— A lessor demised for sixty yea.rs, at certain 
rents and royalties, the following parcels, viz. 
first and secondly, certain cottages and an engine- 
house ; thirdly, all the .mines which then were or 
thereafter during the term might be discovered 
within all the lands, about 514 acres, described 
in the ma|_'} : and also liberty for the lessees to 
■dig and cany and sell all iron\and coal, in, from, 
over, upon, or under the lands, and to open and 
dig any pits or levels into, upon, about, or under 
t.he mines and lands, except in or upon the 
demesne lands coloured red in the plan (being a 
piece of four acres), on which a capital mansion- 
house and buildings were erected : — Held, that 
this was a demise of the whole mines under the 
vvdrole 514 acres, but with a restricted right of 
enjoyment in the lessees, so that the lessor could 
not demise the red part to any other persons,' 
but the lessees had no right to work the minhs. 


under the red. DuvfdaleY. Mohertson, 3 Hay & J* 
695 ; 3 Jur. (K.S.) 687. 

“ Beserihed in Map annexed.”]— A lease 

professed to demise to lessees all mines and 
niine.rals “in,nipon, or under all or any part of 
the messuages or tenements, fields, closes, or 
parcels of land described and set forth in the 
map thereunto annexed; and also, in, upon, or 
under aE or any part of that large tract of land, 
called Mold mountain; all Which premises are 
situate, &;c., and are bounded, &:c. ; and all 
which are particularly described, * delineated, 
and distinguished in the map or plan, annexed 
to these presents, and which, by agreement of 
■ all parties thereto, was meant and intended to 
be taken as part of that indenture ” Held, that 
the words of the demise were not to bo controlled 
or restrained by the map, but might receive full 
effect, and be held to include a particular spot, 
the boundary of which could not be traced with 
strict accuracy upon the map, by reason of the 
smallness of the scale upon which it was drawn, 
Taylors. Parry, 1 Scott (n.r.) 576 ; 1 Man. & (x. 
604 ; 9 L. J., C. P. 298 ; 4 Jur. 967. 

3. Fixtures and Spoil Bank. 

Fixtures,] — Miners working under customs 
established by the High Peak Mining Oustoms 
and Mineral Courts Act, 1851 (14 & 15 Viet, 
c, 94), lawfully erected machinery and buildings 
accessory thereto on surface laud, of wliich the 
miners were entitled to the exclusive use for 
mining purposes, hut the freehold of which 
belonged to others. The buildings were attached 
so as to be part of the soil, and so that they 
could not be removed without some disturbance, 
which would not amount to a destructiou, of 
the soil. The buildings were from the first 
intended to be accessory to the mining, and 
there was nothing to show that the pro]>erty in 
them vras intended to be irrevocably annexed to 
the soil : — Held, that the maxim, quiccpiid plan- 
tatiir solo, solo cedit, was not applicable, and 
that the miners were entitled to pull down and 
remove the buildings while their interest in the 
mine continued, and were not liable to the sur- 
face owners for so doing. Wahe. v. Iliill, 52 
L. J.. Q. B. 494 ; 8 App. Gas. 195 ; 48 L-. T. 834 ; 
31 W. E. 5S5—H. L. (B.) 

A lease of coal mines and irou'works contained 
a covenant by the lessee, to jdeld up to the lessor, 
at the expiration or sooner determination of the 
term, all ways and other roads in or under the 
demised hereditaments in such good order, repair, 
and condition as that the coal and iron works 
might be continued and carried on by the lessor : 
— Held, that tram-plates, fastened to iron or 
wooden sleepers, which were not let into the 
ground, but rested thereon, were not included 
in the terms, works, or ways, or roads, and conse- 
quently might be taken up, sold, or removed by 
the lessee. Beaufort {Duke) v. Bates, 8 He G*. F. 

& J. 381 ; 31 L, J., Ch. 481 ; S Jur. (x.s.) 270 ; 

6 L. T. 82 ; 10 W. R. 200. See Bollestoa v. New, 
4K. &:J. 640. 

Bemoval of— Tenant for Life’ of Mines 

and Collieries— Bemaiaderman.] — A, tenant for 
life of real, 'estate, who was en.titied to liold and 
enjoy the working stock and plant of certain iron ' 
mines- and cbIBeties situate on the estate, and 
■carj^-ph such .Iron, mines and, collieries, erected 
on the estate; machinery,' &a'‘'^last furnaces, and , 
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Parol Licence to search for Minerals.] J 

— A party claiming ownership in a held granted ^ 
to the plaintili a parol licence to search therein ^ 
for minerals. The plaintifi: acting under this ^ 
licence dug pits in the Held, and threw np sand 
and gravel mixed with ore, which the defendant 
took awar. professing to act under the authority 
of a third party. '’Before the defendant took 
away the sand, gravel, and ore, the party who 
gave the plaintili the parol licence granted him 
a similar licence by deed : — Held, that under 
these circumstances the plaintili was entitled to 
maintain an action for the gravel, sand, and ore 
as against the defendant, who was a wrong-doer. 

T. Bowden^ 11 Ex. 70 ; 24 L. J., Ex. 

237. 

4. Covenants. 

‘gsual— What are.]— A proviso for re-entry on 
non-observance of tbc lessee’s covenants is not a 
usual clause in a mining lease, to be inserted in 
tbe absence of express stipulation. Hod-gWinson 
V. Crowe, 44 L. J., Oh. 680 ; L. K. 10 Oh. 662 : 
33 L. T. 388 : 23 W. E.8S5. 

In a lease of a colliery in Derbyshire a pro- 
viso that when the mines demised are incapable 
of being "worked to a profit, the lessee should 
be entitled to determine the lease is not ‘‘ usual.” 
The court will make a declaration that a clause 
ought not to be inserted in a lease which it 
refers to chambers to settle. Strelley v. Pearson^ 
49 L. J., Oh. 406 ; 15 Ch. D. 113 ; 43 L. T. 155 ; ; 
28 W. B, 752. 

Whether an agreement for a lease does or does 
not provide that the usual covenants shall be 
inserted in the lease, each party is entitled to 
have such covenants, inserted as are incidental 
to and necessary to, protect the rights given or 
reserved to each. Accordingly, under an agree- 
■ ment for a lease of minerals, the payments to he 
accelerated- with an .'increase in, the quantity of 
, work, it was held that' the lessor was impliedly 
entitled to have a right of entry and inspection 
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a railway of considerable length connecting "the 1 
mines and collieries. On his death the question 
arose whether, in an account between his execu- 
tors and the remainderman, the former should he 
credited with the value of the machinery, &c. or 
whether the ,sanic passed to the remainderman 
as things annexed to the soil ; — Held, that the 
interest of t)ie tenant for life was a right of enjoy- 
ment in the chattels, and not a right to cany on 
a business ; and that therefore his position with 
res] >oct to the trustee was that of a donee of con- 
sumable chattels; — Held, also, that the machinery 
annexed to* the soil for the purpose of rendering 
the minerals mei'chantahle, if such machiiiep’^ 
was capable of being removed therefrom by dis- 
turbing the soil without destroying the land, was 
machinery which could not be said to be so 
attached to the land as to become part of it and 
belong to the ovriier of the land, but w'as to he 
deemed to be trade fixtures which passed to the 
executor as personalty, on the authoritj’ of WaMe 
V. Hull (8 App. Gas. 195). ^yard v. Dudley 
{CoimtcfiS), 57 L. T. 23. 

Spoil Bank.]— The lessee of a coal mine, under 
covenant to remove the spoil bank at the end of 
his term, has a property in the material of the 
bank, giving him a right of action against a 
stranger removing part of it forjuick-making. 
Mobiusiy/'i'Y, HUm, 53 L. J., Ch. 1070. 
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secured to him by this lease. Blalmsley ^- 
don,i mie, 179 ; 11 L. J., Ch. 164 ; 6 Jur. o4. 

Liability of Assignees.] —A mining licence 
was granted by deed to three persons as joint 
tenants, and the licensees covenanted jointly ami 

severally to pay compensation m respect ot 

damage to the surface. T-wo out of the thice 
licensees assigned over. Damage having been 
done : — Held, that the covenant was one 
running "with the subject-matter of the giaiu, 
and that the assignee f rom the two licensees was 
liable under the covenant for the whole ccmipcii- 
sation due to the grantor. Hoiwal v. 

4 H. B. 390 ; 34 L. J., Ch.82 ; 10 Jur. (N.S.) 792 ; 
lOL. T. 809; 12 W. B. 973 . , . 

A mining lease contained a covenant^ m T..ie 
lessee nob to assign without the consent of the 
lessor. The lessee made an agreement with three 
other persons to give up his right in the lease tO' 
them, and to execute all necessary deeds to carry 
the arrangements into effect, and that, in the 
meantime, the agreement should have the same 
force as if such deeds had been executed, n o 
consent of the lessor had been obtained, nor were 
any such deeds executed. The three entered into, 
possession and w^'orked the mines, and aftei a 
time they assigned their interest in the mines 
and other propWty comprised in the lease to a 
man of straws Held, that the three being mere 
equitable assignees of the lease were not liable 
to the lessor for the rents and covenants in the 
original lease for the time they were in possession 
of the property. 6h.T v. Bulurpi^ De G-. M. & G . 
815 ; 26 L. J., Ch. 389 ; 3 Jur. (N.S.) 499 ; 5^\. xw 
437. 


As to Working.]— mtrA, 

5. Bent AND Boyalties. 

Liability of Lessee.]— Bent of a colliery com- 
mencing the first quarter day after a certain 
quantity of coal had been dug, onlered to be paid 
from the quarter day prior to wd-iich that quantity 
would have been dug, but for fraudulent delay or 
the lessee. Green y, Spfarroio, 3 Swanst. 408 ; 19' 
B. B. 248. ■ 

Where Coal deficient.] — The plaintiff 

was lessee of a coal mine at the rent of 300^. a 
jrear, and subject to a royalty of 10, s*. for ^ every 
wey of coals raised in each year above GOO, that 
being the quantity considered to be paid for by 
the 300^. a year, and the plaintiff was ^authorised, 
to determine the lease on the coal being worked 
out. The plaintiff worked the mine for several 
years : and when it was nearly exhausted, he- 
was prevented by accidents and defects ]n it. 
from continuing to work it, except at a ruinous 
expense. The court refused to restrain the. defen- 
dant from suing "for the rent of 300 L a year, 
although the plaintiff offered to pay Inm 10,s‘. per 
wey for all the remaining coal. Pliillipii v. Jones, 
9 Sim. 519 ; 3 Jur. 242. 

Plaintiff, lessee of a colliery, at a rate of so- 
much per wey, the colliery becoming not worth 
working, and plaintiff offering to pay for all the 
coal that could be got, relieved against the future- 

rent a'lid the covenant in the lease to work the 

colliery, upon equitable terms of paying for all 
the coals remaining, and making a full satis- 
faction for the covenants, in case the landlord 
would accept the surrender of the lease. Smith 
Y. Morris, 2 Bro. 0. C. 311. 
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Demurrev allowed to a bill by the lessee of a ] 
coal mine, to be relieved from his rent on the 
ground of 'a defieieney of the coal to be worked 
%reaen v. Devonshire {Duhe^, Ifa Beav. 2o2 ; 22 
L. J., Ch. 310 ; 1 V. B. 41. 

A clBiiiiscd fi coal mine to B. at 60Z. pei acie 
for the coal ^-otteii, and B. coveiiaiited to work 
not less than two acres annually, or pay the rent 
for that quantity, ‘‘whether the same should he 
oot or not.” There was a proviso for nesser it 
all the coal was exhausted at the end of the term. 
The lessee alleging that there was a denciency 
in the coal, and that from ^‘inevitable causes,” 
it was impossible to get two acres annually, and 
that during the term he had paid tor more tlum 
he had got, sought to recover back the excess. A 
demurrer was allowed, on the ground that the 
covenant was absolute, and the lessee was bound 
to pav whether he got the quantity or not, and 
that “there was no allegation of an actual 
exhaustion of the coal. Ih. _ 

Coal mines were demised at a certain royalty 
ner ton upon the coal which might be got, aud 
also at the rent of 300h a year, or so much 
thereof as, with the royalty, should amount to 
that sum, 'such rent of 300Z. to be a minimum 
3 ‘eut for the coal demised, and the lessee^ cove- 
nanted to pay the rents and to work the mine 
Held, that a court of equity would not restrain 
an action by the lessor for the minimum rent, 
altliouo-h the coal proved to be not worth the 
expense of working; but that if the lessor were 
to sue upon the lessee’s covenant to work the 
mine, the court would interfere. Eidgwmj v. 
jSVw/, 1 Kay, 627. 

In applying the rule of caveat emptor to the 
case of lessees of coal mines, it must be remem- 
l^ered that everyone acquainted with that kind 
of property is aware that coal mines are liable to - 

be interrupted by faults. Ih, - ' 

If all the coal had been gotten by ancient 
workings, that might be a case for equitable 

relief. 11). . . 

T demise of goOj] mines tor thirty yoars, yieitl- 
iinv 400Z. for every acre of coal, by animal pay- 
ments of not less than 2001.. provided that m case 
the whole of the coals, ,so far as the same could 
be fairly wrought, should have been worked out 
and gotten at" any time prior to the expiration 
of the term, and that the coal so fairly wrought 
should have been wholly paid for, then that the 
animal iiayment of 20PZ. should cease and be no 
lunger payable :-Held, that the question wnether 
the coal could he fairly wrought, did not depend 
upon whether it could lie woi'ketl at a profit or 
not. or whether any such coal as that demised 
was worth working ; but assuming that coal or 
the same description as that demised could be 
properly worked, whether, according to the usage 
■of miners, the coal in question could be worked 
without extraordinary difficulty or expense. 
Grlffitlfs y. Elijljy. 1 H. & K. 237 : 25 L. J., Bx. 
28-*- 

" The judge at the trial told the jury that he 
would iiot give them any explanation as to yffiat 
was meant by “fairly” wrought, and that they 
were better judges of the meaning of the phrase 
than he was. .He told them what he thought it 
meant :-~H;eld, that this direction was insut- 

iicient. Ih. ^ • t 4 . 

A. demised to B. for fifty years all _his right 
and interest in the coals and other minerals in 
an estate, in as ample a manner as was demised 
to him, A., by D., yielding and paying yearly tor 
every ton of coal that should be worked, raised 


or got by B., in each year, not exceeding 13,000 
tons in any year, %{l. per ton, or yielding and 
paying that amount of money, viz. 4-33/. (Iv 
each year as fixed rent, whether the coal should 
be worked or not ; and for every ton of coals that 
should be worked, raised or got in each year, 
above 13,000 tons, 9^. per ton : and B. cuvenanted 
that he would raise and work 13,000 tons of coal 
in each year, and pay ^d. per ton royalty for the 
same, or would paj^ that amount of money, viz. 
433Z.’66‘. 8^., each year as a fixed rent, whether 
the coals were worked or not. There wns a 
distinct reddendum and covenant for payment of 
rent ill respect of other minerals, .In an action 
on this indenture, the breach assigned was, that 
B. did not raise or work 13,000 tuns of coal in 
each year, and pay at the rate of 8rZ. i)er ton for 
the same, or pay that amount of money, viz. 
433Z. Gs. Sd., each year as a fixed rent, whether 
the coals were worked or not, hut on the contraiy 
thereof, 21 6Z. 13.?. 4.d, of the rent for half a year 
became due and was unpaid : — Held, first, that 
the whole rent claimed was payable, although 
the mine Was so exhausted that the lessee could 
not raise 13,000 tons of coal in a year. 
{Mcirqms) v. Thon(j)son, 13 M. & W. 487; 14 
L. J., Ex. 95. 

Held, secondly, that the breach was well 
assigned. Ih. 


Excess in One Q,uarter — Deficiency in 

next.]— A mining lease contained the following 
covenant -.—That the lessees should deliver, quar- 
terly, to the landlord, two equal thirteenth parts 
of all coal which should be raised, or shouUl pay 
him, quarterly, the value in money : provided, 
that, in case at the end of the first quarter of any 
year such deliveries or paymeuts should not have 
equalled in value or amount 387. Hi?., then the 
lessees should also pay at the end of every such 
quarter such additional rent or sum of money as 
would make up 38Z. 10,?. ; and in case at the end 
of the second quarter such deliveries or payments 
for that and the preceding quarter should not 
have equalled in amount 7oZ., then the lessees 
should also pay at the end of every such second 
quarter such further sum as would make up 757. ; 
and ill case at the end of the third quarter such 
deliveries or payments for that and the two 
preceding quarters should not have equalled in 
Wnmt or value 1117. 10.?., then the lessees 
should pay at the end of every third quarter 
such further sum as would make up 1117. 10^. ; 
and in case on the 24th day of June in any year 
the deliveries and payments for that and the 
three preceding quarters should not have equalled 
in amount or value 1507., then the lessees should 
pay on 24th dav of June such an additional rent 
or sum as would make up 1507., it being the 
intent and meaning of the parties to the lease 
that the royalties reserved sliouid always amount 
to 1507. per annum at the least : — Held, that, in 
calculating the amount due to the plaintiffi at 
the end of each year, the excess of royalty above 
387. 10,?. occurring in one quarter was not to be 
set against the deficiency in a previous quarter, 
and deducted from the sum payable to the 
plaintiff in respect of the latter quarter. BtMj) 

V. Gxfodwln^ 11 M. & W, 260 ; 14 L. J., Ex. 290. 

Coal used in Working Engine.]— A lessee ■ 
of mine A., took a lease of B., an adjoining mine, 
from the plaintiff, by which he was entitled to 
get the coal from B. mine at a certain rent, and 
also to bo at. liberty to bring the coal got in the 
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yearly wrought oi;t of thie said ooal mines seam 
or seams as, should from time to time he awarded 
hj two aiMtratois ohce'im eTery.^ve years whilst 
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A. mine to the surface by w^ay of “outstroke” 
through the B. mine, on payment of 1^1. per ton 
for outstrokes, watercourse rent, and shaft rent. 
!No rent was to be paid for anj’’ coal got from the 

B. mine which should be used or consumed on or 

for any engine employed in working or carrying 
on the mines demised: — Held, that no rent was 
payable for coal used in working the engine of 
B. mine when employed in bringing up the coal 
from the A. mine, such engine being at the same 
time used for keeping B. mine free from ■water. 
SenIton.se v. Harris. 5 L. T. G35. | 

Coal brought on Land, but raised Else- 
where.] — The owner of land, with mines under- 
neath the surface, granted a lease of part of his 
land, and the mines under it, to the rontypool 
Iron Company, carrying on the manufacture of 
iron. The lease contained this covenant : “ yield- 
ing and paying to the lessor, his heirs and assigns, 
for every quantity of 2,520 lb. of coal, ironstone, 
hrc-clay, limestone, building stone, or any other 
minerals, the produce of any lands or mines 
not intended to be included in the present 
demise, but which shall be raised within the 
distance of twenty miles from any part of the 
premises hereinbefore expressed to be demised, 
and shall be brought through, over, or under the 
lands, mines and premises the royalty or sum of 
one half pen ny ’ The company afterwards granted 
an underlease of a part of the surface of the 
land to a railway company, which made sidings 
thereon, for the purpose of more conveniently 
and safely si ranting trains for a time, before 
forwarding them to their destination. Trains 
containing minerals raised within the twenty 
miles (often mixed with minerals in no way 
coming within the words of the covenant, and 
sent by other companies upon the line) were 
frequently, for safety and convenierice, shunted 
for a time on the sidings formed on the land, 
and afterwards taken out and conveyed to their 
destination : — Pleld, that the minerals raised 
within the prescribed distance did come within 
the words of the covenant, even though brought 
on the land only for the temporary purpose of 
being shunted there, and were therefore liable to 
the pavment of the royalty. 0. 11’. Utj.x. Ron, 
39 L. J„ Ch. 553 ; L,‘K. 4 H. L. 650 ; 23 L. T. 
360 ; 19 'W. E. 169. 

An agreement to pay a sum by way of rent- 
chai'ge or royalty, in respect of minerals which 
may be raised or obtained by, from or out of any 
mine or mines, pit or pits, in, upon, or under the 
property granted, does not entitle the person in 
whose favour the rent-charge or royalty is 
created to receive payment in respect of minerals 
brought up at the mouth of pits upon, but not 
procured under, the property granted. Morgan 
T. JDmey., 1 Cab. & E. 115. 

Eeimbursement of Expenses of Winning,] 

— By a deed of grant and licence the licensee 
was enii>owered to win and work ail and every 
or any of tlie coal mines, seam and seams of coal 
undei* certain lands, and to reimburse himself all 
expenses incurred in the winning out of the 
profits fi’om the sale of the, coal ; and it was 
provided that after payment to the licensee of 
all expenses in winning the said ' colliery, coal 
mines, 'pr coal mine, seam or .seams of coal, he 
should pay the grantor stiph royalty for the coals 


the said coaT mines, seam or seams of coal should 
continue to be wrought. More than one seam of 
coal lay under the lands. The ^ licensee after 
winning one seam went on to win another 
Held, that the whole colliery was not won when 
the first seam was won, but that the deed was to* 
be read separatim as to the winning of each 
seam, and that the licensee was entitled to* 
reimburse himself the expenses of wiimiiig the 
second seam before any royalty was payable as- 
to that seam. Elliot v. Rohelry (^Eord% 51 L. J., 
Ch. 249; 7 App. Cas. 43; 45 L. T. 769 ; 30- 
W. E. 249-~H. L. (E.) 

The licensee mixed the coals gotten under 
the licence with those gotten from his own 
colliery, and sold them together. He alleged 
that the coals gotten, under the licence were 
inferior in value to the other coals Held, that 
as they had been mixed by the licensee’s own 
act, he\vas not entitled to an inquiry as to ^ how 
much the selling price of the coals was diminished 
by the mixture of the, coals gotten under the 
licence. Ib, 

Payment in Specie.]— -Where the rents. 

of mines are reserved by means of paymmit of 
produce in specie, the profits will be considered 
as accruing to the lessor at the time of receiving- 
such produce, and not at the time of the sale of 
it ; and therefore the statute will run from the 
time of such receipt, and not from the time of 
such sale. Eonys y. ShueJibnrgh, 4 Y. & Coil. 
42.: ■ 

Liability of Assignee.] — An intermediate 
assignee of the term, who had not worked the- 
quarries himself, but had received royalties 
under subleases granted before he came into- 
possession, and had parted with his interest 
before the commencement of the suit, was held 
not to be liable to account either for the profits 
made, or for the royalties paid to him during his- 
possession of the term. Elkas v. Snoioilon Slate- 
Quarries fh., 48 L. J.,HJh. 811 ; 4 App. Cas. 454 ; 
41 L. T. 289 ; 28 W. E- 54— H. L. (E.) 

C. in consideration of rent granted a mining- 
licence to three persons, who covenanted jointly 
and severally that they would })ay him compen- 
sation for the surface of any of the land rendered 
permanently useless, at the rate of lOUZ. per acre. 
Two of the covenantors assigned the benefit of 
the licence to P., who worked the mines. F. 
having died, a suit was instituted to administer 
his estate, when C. claimed lOOZ, for the surface 
of an acre of land rendered permanently useless : 
— Held, that C. was entitled to stand as n 
creditor against P.’s estate for the amount 
claimed. Eoroal v. Paseoe^ 4: N. E. 390; 34 
L. X, Ch. 82 ; 10 Jur. (N.S.) 792 ; 10 L. T. 809 ; 
12W. E. 973. 

Eights of other Persons.] — Owners of con- 
tiguous estates, -who wmi-e tenants in common of 
the mines beneath, held equalH entitled to the 
landing rent paid on foreign coal, raised through 
a shaft which had been constructed by a lessee- 
of the mines, but which opened into the separate- 
estate of one of the owners. Cler/g v. Clegg, 8 
G-iff. 322 ; 31 L. X. Ch. 153 ; 8 Jur. (IT.S.)' 92 ; 

5 X. T. 441 ; 10 W. E. 75. 

A. being seised in fee of lands, under which 
were coal, iron, &c. and the surface of wdiich was 
in the occupation of a tenant, executed a deed 
by., which he sold and disposed of and granted ; 
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and conyeyed the mines tinder the land to B, for 
ninety-nine yeai’s, subject to the payment to A., 
his executors, administrators, and assigns, ^ of 
7,998h, by twelye yearly instahnents, which a 
were secured by powers of distress and entry in 
reseryed to him, his executors, administrators, w 
and assigns ; and the latter power provided that, ce 
upon an entry being made, the grant and con- w 
veyance, and" the term thereby granted and re 
everythiiia,' contained in the deed, on the part pi 
of A., his heirs, executors, or administrators, hi 
should cease, and that A., his heirs, executors, n 
&c. should not be accountable to B. for any of p: 
the instalments or sums of money which B. oi 
should have then paid in part of the purchase ai 
money for the minerals. The subsequent part of a: 
the deed contained a covenant enabling B., at the c 
end of the tenant’s term, to enter upon the surface o 
lands and to liold them for ninety-nine years, tl 
under the yearly rent of 1 1 OZ., which, as well as the ii 
power of ‘distress by which it was secured, was p 
reserved to A., his heirs, and assigns : Held, t 
that the instalments payable for the mines ^vere n 
not rent, and therefore not incident to the t 
reyersion, but personal debts due froni B. to A. t 
Jldtlievtou (Liii'd') v. JB r util) out 13 Sim. 599 : c 
13 L. J., Ch. 171 ; 7 Jur. 1100. ^ c 

An estate, with the mines and minerals, was 
settled, and powder was given to the trustees to 1 
demise the hereditaments and the coal and 
minerals, but so as the lessees should not be 
dispunishable for waste *. — Held, that the royalty < 
reserved by the lease was in the nature of rent, i 
and was payable to the tenant for life, and did < 
not form corpus. Daly v. Beckett, 24 Beav. ' 
114 : 3 Jur. (N.s.) 754. ' 

Testator being owner in fee, had agreed to : 
grant leases of minerals to be worked by instroke : 
only, the lessees paying a dead rent and royalties. 
The testator by his 'will settled his estate in strict 
settlement. The leases were not granted in 
testator’s lifetime, but the lessees paid the dead 
rents. After his death the lessees were 
approaching the minerals by adits from an 
adjoining inine, and the tenant for life proposed 
to grant 'the leases according to the agreement. 
The tenant for life was impeachable for waste: 
—Held, that although the mines had not been 
actually opened in testator’s lifetime, the tenant 
for life was entitled to the dead rents and to the 
royalties, when they should accrue, as income. 
Kcioeilff-Tunte, In re, licineyti-Tyntc y. lenieys-- 
Tynte. 61 L. J., Ch. 377 ; [1892] 2 Ch. 211 ; 66 
L. T. 752 ; 40 W. E. 423. „ 

A lessor, by a minijig lease, reserved to himselt, 
his heirs, and assigns, a surface rent, and also an 
annual consideration money or sum in respect 
of the ^vorkings, until payment^ of the full 
consideration money or sum therein mentioned, j 
The lessor died intestate : — Held, that a sale was , 
not intended, that the intention was that the 
payments should be in the nature of rent, artd, 
therefore, that the heir wns not a trustee for the 
next of kin. Barn y. Lea, 10 Jur. (N.S.) 996 ; 
10 L. T. 567 ; 12 W. E. 525. _ 

A testator directed his trustees to pay to ins 
wife ‘‘ the whole annual produce and rents of the 
residue of the estates, both heroditable and mov- 
ahle.” Coal and iron mines were leased by the 
testator before his death. His trustees afterwards 
leased others. In a question whether the witq 
"was entitled to the rents of those opened after 
the testator’s death : — Held, that in law she was 
not entitled. Oautpljelly. App. Oas. 

; .641— H.'E. 


6, Duty TO WoBK Ukdes. 

A lease of a coal mine was granted, reserving 
a minimum rent of 720Z., to be increased to iOOO^. 
in case there should be pits sunk upon the estate, 
with a royalty upon all coal gotten bey oml a 
certain quantity ; and the lessees coyen anted to 
w^ork the mine uninterruptedly, efficieritly, and 
regularly, according to the usual or most improved 
practice. The lessees paid the minimum rent, 
hut only raised a small quantity of coal by woik- 
ing through an adjoining mine without sinking 
pits on the lessor’s property. They being desirous 
of enforcing a larger amount of working, whereby 
an increased rent would be payable, tiled a bill 
against the lessees for specific performance of the 
covenant in the lease : — Held, that there "vvas no 
obligation upon the lessees to sink pits, although 
that’miglit be the most efficient mode of work- 
ing ; and that, so long as the minimum rent was 
paid, the lessees could not be compelled to work 
the mine at all ; that the lessees had committed 
; no breach of contract ; but if they had done so 
i the remedy was at law and not in equity ; ami 

* that the court of chancery could not, by a refer- 
; ence to chambers give effect to the covenant by 

directions as to the management of a coal mine. 

5 Wheatley v. WedminstcT Bryn ho Cual Co,, 39 
) L. J., Ch. 175 ; L. E. 9 Bq. 538 ; 22 L. T. 7 ; 18 

1 W.E. 162. ; . 

2 A covenant in a coal mining lease to wmrk ami 
^ cany on the mines in a proper and workmanlike 

manner, is not to be construed as a covenant to 
i continue working. Jrgon v. Ylrlun, 40 L. J., 

• Ch. 389 ; L. E. 6 Ch. 742 ; 19 AV. E. 365. ^ 

In 1816 B. leased three coal mines and an iron 
0 mine for three hiiiidretl years, at a minimum 
e rent of oOZ., and also certain royalties at a par- 
j ticular rate. The lease contained covenants, 

;t first, that the working should not be delayed 
u beyond six years from the date of the lease ; that 
d as to three mines, the lessees should be at liberty 
■e either to work or relinquish them, and that they 
n should not assign the lease without the consent 
d in waiting of the lessors, except to responsible 
t tenants. An 1835 the lessees gave up working 
id the iron mine, as it was not remunerative, aiid 
n in 1845 the working the coal mines was also dis- 
it continued; but though the mines were not 
le worked, the rent was paid and received, in the 
e meantime considerable correspondence i ook place, 
hut it was not until 1860 that any decidedly 
J6 hostile step Was taken by the lessors, wffio, in 
that year, brought ejectment against the lessees, 

If but there being a receiver, it proceeded no further 
in than the writ. Upon summons for liberty to 
ct prosecute the action '.—Held, that reasonab e 
ill time must be given to the lessees for the restitu- 
d tion of the works, for, although the lessors had a 
as right to insist on their mines being kept in full 
Ke working order, still, by their acquiescence m 
d their abandonment and their receipt of leni., 
he they had , lost their right to proceed at law 

6 ; immediately. Whitehead v. Bomiett, 4 Tj. i., 

818 

lis A defendant agreed to grant to the plaintiff a 
he coal lease for twenty-one years, the only rent 

,Y- ,reserved was dependent on the quantity pisei I, 
he and was made payable quarterly Held, that 
•ds the plaintiff was bound to commence wodniig 

ife' immediately, and to proceed continuously, bharjp 

ter V, Wmht,m Beav. loO. : ■ 
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to work and get coal from the same at a fixed 
rent, and with a covenant that they should work 
and carry on the mines with their utmost skill 
and ability, in the best and most effectual 
manner, to the best advantage, and according to 
the common mode and usual practice of carrying 
on. coal works, or collieries with effect. On a bill 
by the lessor, alleging that the defendants, after 
having for some time worked the three mines, 
had ceased working the T. mine, and also that 
they were working 'the C. mine in advance of 
the B. mine, and praying injimctions accord- 
inglj^ Held, that, under the terms of the cove- 
nant, the defendants were entitled to work any 
of the mines without working all, or all that they 
had commenced to work ; that, according to the 
evidence before the court, it was the common 
practice in the district to work a lower seam of 
coal before working a higher : that there was no 
ground for saying that the defendants were com- 
mitting a breach of the covenant ; and the bill 
was dismissed with costs, jib'mger (^Lord') v. 
A.ditcm, L. E. 17 Eq. 358 ; 22 W. E. 582. 


cleanse, prepare, and make merchantable and fit 
for sale, and to dispose of the same and to 
exercise the powers ” granted by the lease, subject 
to the rent and royalties thereby reserved ; and 
the lessees covenanted to work for china clay in 
the most proper and effective manner, and with 
a reasonable number of able-bodied men kept 
employed on the works at all reasonable and 
usual working time, so that the china clay might 
be raised ami made merchantable as speedily as 
pe^ssible. There was a proviso for forfeiture and 
re-entry on failure in the performance of the 
covenaiits. For some months no fresh clay was 
got, but only the old stock was worked :~Held, 
that the lessors could not be restrained from 
having possession, on the gimnid of forfeiture 
for bi'cach oi; covenant. Kimman v. Jaclison, 
42 L. T. 558 ; 28 W. E. 601—0. A. 

When the thing let turns out to be a nonentity, 
the lessee is not bound. Goimn v. Christie^ 
L, E. 2 H. L. (Sc.) 273. 

In such a case it is perfectly reasonable that 
the lease should be subject to reduction. I h. 

When there is a total destruction or an exhaus- 
tion of the subject-matter of a lease, the lessee is 
entitled to abandon it. 

The lessee of a mine, although entitled to rely 
OB the existence of the subject-matter, takes all 
risk of its failure, either as to quantity or value, 
unless either is expressly warnnitcd. Ih. 

At common law 
ability to profit 
or throwing up 

their nature subject to many vicissitudes, 
is in such a case no legal warranty on which the 
lessee can rely. 21?, 

The defendant demised to the plaintiff a coal 
mine for a term of twenty-one years, subject to 
the payment of a sleeping rent and of royalties 
according to the amount of coal worked. The 
lease contained a covenant by the lessee to work 
aiul get the coal “ in a fair, honest, and work- 
manlike manner, in as large quantities as the 
same can be got and disposed of by due and 
reasonable diligence and exertions, according to 
the best and most improved mode of working 
the country . . . 
from accidents, turn- 


7. Mode op Wobking-. 

Sinking Pit.]— Under a covenant in a coal 
mining lease, to work and carry on the mines in 
a proper and workmanlike manner, the lessee is 
not bound to sink, a pit if he can carry on the 
works by headings from an adjoining colliery. 
Jegon, v, Vivimi^ 40 L. J-, Ch. 389 : L. E. G Ch. 
742 ; 19 W. E. 365. 

There were various provisoes in a mining lease 
which spoke of pits or shafts in the demiised 
lands, but there was no express covenant to make 
any such pit or shaft. There was also a covenant 
that the lessees would draw to bank at some of 
the pits or shafts of the said colliery, provided 
that the same should be pits or shafts from which 
the coals of the demised colliery should not be 
worked by an outstroke, and lay in some con- 
venient place on the lands of the lessors all the 
manure made by the horses employed under- 
ground in working the demised mine: — Held, 
that there was no express or implied engagement 
by the lessees that bound them to sink a pit in 
the demised land. Coclnunie,'^ Ex. 556; 

22 L. J., Ex. 201 ; 1 W. E. 232— Ex. Ch. 


the mere fact of “ unwork- 
affords no ground for reducing 
lease of mimnuls, which are in 
There 


collieries in that ] 
delays or stO})pagcs 
ours, or other unavoidable cau.se only excepted.” 
It also contained a })roviso for re-entry in case of 
any material breach of the lessee’s covenants. 
The lessee proceeded to work the mine under the 
lease, and continued working until stopped by 
water, which fiowed into and drowned the mine, 
and, although he made every effort to pump 
out the water, he was at length forced to discon- 
tinue the workings. Notwithstanding his offer 
to continue paying the sleeping rent, the lessor 


I Instroke.] — In the absence of express contract, 
' a lessee of a mine is entitled to work the minerals 
by “instroke.” Tllialley y. Mu mage, 10 W. E. 
3,15. 

The owner of a piece of land agreed to demise 
the seams of coal under the land to the owners 
of an adjoining colliery, at a royalty on each ton 
of coal wo.rked, and at a dead rent of 50(E. if the 
royalties did not amount to so much ; the dead 
re.nt not to be charged for the first thmo yeai's if 
the necessary steps were bona fide taken with 
ordinary dispatch to win and work the coal. The 
lease was to contain a covenant by the lessee for 
working the coal in a propej' and workmanlike 
manner. The lessees proceeded to work the coal 
by instroke or headings from their adjoining 
colliery, which was situated to the rise of the 
seams agreed to be demised : the lessor alleged 
that the lessees ought to sink a pit and work the 
coal from the deep, and filed a hill to restrain 
them from working from the adjoining colliery, 


Working Part of Mnes.]— By a lease of 
collieries in Cheshire, certain pits or mines, com- 
prising the T. mine, which was uppermost, the B. 
mine, which wa.s the next, and tlie G.mme, which 
was the lowest, ivere, with pthex' higher and 
interveningmines, demised to lessees with power 
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iiistroke was working in a proper and workinaii- 
iike nianiier. and I'liat if tlie lessor liad intended 
to compel the lessees to sink a pit it should have 
been jirovided for in the agreement. Lewis v. 
FofJten/ill^ L. R. 5 Gh. 103. 

Held, also, that as the lessees were actually 
working the coal, irremediable damage would not 
be presumed. I'b. 

Alteration in — Dissolution of Partnership.]— 
A colliery partnership being dissolved by decree, 
and a sale of the colliery, as a going concern, 
directed, the court will not, until it be found 
inuiossible to effect a sale, direct such an 
important alteration in the working as the 
cutting through a fault, although the evidence 
was ail on one side as to the economy of working 
to ensue on such a course, there being no imme- 
diate necessity for such cutting in order to carry 
cm the concern, ims-v. Jones, 3 Jur. (x.s.) yo-l. 
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Covenants by Lessee to Work as long as Min^ 
•aught to be Worked.]— Where lessees of land 
and of coal mines found or to be found therein, 
covenanted “forthwith to proceed to sink for 
coal as far as could and ought to be accom- 
plished bv persons acquainted with the nature 
of collieries,” and, ns in such cases vras usual and 
customary, to erect fire-engines for the purpose, 
by the 24th of June, 1806, or iiddefauit to pay so 
much to the lessor as arbitrators should award ; 
and after the day past, without any new pits 
sunk, kc. the ]')arties named arbitrators to award 
concerning the damage, loss, and delay to the 
lessor, if any, and whether any rent or other 
■satisfaction should be made to him on that 
account ; and the lessees gave a bond to the 
lessor, conditioned to perform the awartl, and ^ 
afterwards the arbitrators awarded that tire i 
lessees bad not performed their covenant, by not 
having proceeded to sink for the said coal as 
far as'"could and ought to be accomphslied,’ &c. 
(in the words of the covenant), on or before the 
24th of June, 1806, for which they awarded to the 
lessor 150Z. on account of all damages and losse.s 
then incurred on account of such breach ; and 
■further, “ that the lessees should sink coal mines 
and erect fire-engines, for getting coals 

demised on or before the 24th of June. IbO/, and 
in default, and until the same should be done, 
they should i)ay a yearly rent of 200Z. to the 
lessor,” as a ' compensation for the lord s share 
reserved under the lease : — Hekl, that, to an 
action on the bond, it was a sufficient answer bj 
the lessees, to save the condition, that they had 
paid the 150Z. awarded for the breach ot the 
covenant up to the 24th of Juxie. lSOb, and as to 
the subsequent period, thence till the 24tri ot 
June, 1807, that “ rhey ilid well and truly sink 
for coal in the lands demised, as far as could and 
■onffiit to be accomplished,” <kc. (in the words 
of the covenant), and were ready and willing to 
have sunk and completed the pits, and to have 
erected the necessary fire-engines, within tire 
time limited bv the award : hut that at the time 
-of making the'lease, and thenceforth, there were 
no mines*' of coal under the lands that could or 
ought to be worked by any person acquainted 
wi'th the nature of collieries, or that in such 
cases it was usual or customary to work, or that 
■ would have defrayed the necessary expenses ot 
woiking and getting the same, alh which premises: 
the lessees ascertained and proved by 
sufficient exjicriments and trials then and there 
'ni Q.i’lc, TT finsou v. Lootboiiun, 13 


A tenant agreed to wmrk a coal mine so long 
as it wars fairly “workable.” There was coal 
in the mine, but of such a description that, it 
would not pay to work it : — Held, tliat the tenant 
was not bound to work the mine, and that under 
the words “fairly workable,” a tenant w;as not 
bound to work at a dead loss. Jones v. S hears, 
7 Car. & F. 346. See FhilUjjs v. J'o?tcs, 9 Sim. 519 ; 
3 Jur. 242. 

Covenant by Lessee of Furnaces to Work 
unless prevented by Quality of Material. j A 
lessee of furnaces, irou-ivorks and iroiustone 
mines covenanted to work the ^ furnaces 
effectually, unless prevented by inevitable 
accident or want of materials, _or unless the 
ironstone should be insufficient in quantity or 
(|uality, or would not by itself, or with a propei 
mixture or process, make good common pig- 
iron -.—Held, that the mixture inteiuled was not 
necessarily of ingredients procurable t>ii the 
demised premises. Foley v. Addenbrvoke, 13 
M. & AG 174 ; 14 L. J., Ex. 169. 

The lease also contained a covenant to raise a 
quantity of ironstone in each quarter of a year, 
and pay royalties upon it, or else to pay a fixed 
quarteiTv rent to the landlords : — Heki, that the 
landlords having declared in respect of breaches 
of both these covenants, and money having been 
paid into court and accepted in satisfaction of 
the latter, they were entitled to nominal damages 
only in respect of the former. Ih. 


Agreement to Work— Inevitable Accident.] 

A declaration stated that the plaintifl: let to 
defendants a mine of rock salt tor twenty -one 
years from the 2.5th of June, 1851, and they 
covenanted with the plaintiff that they xvoiild, 
in every year during the term, get and laise 
from the mine 2.000 tons of rock salt ; and in 
case of default would, at the expiration of the 
year, pay the [)laintiff 6^7. a ton. for every ton by 
which the fiiuintity was less than 2,(lOU ; and 
also that they would, with all reasonable 
diligence, sink a shaft to the salt rock, in oidni 
to get at the salt ; and would also, during^ the 
continuance of the term, work the mine in a 
proper and workmanlike manner, lire deed 
provided, that in case the r^jck salt should, 
during the continuance of the term, fail by any 
inevitable accident, then on payment ot all 
rent due, and performance of all covenants on 
the part of tlic defendants, the term sliouici 
cease. It appeared that in a writing, datedhlie 
“^9th of August, 1851, the plaiutiffi agreed, belom 
the 25th of March then next, to demise to the 
defendants the salt mine in question for tvventy- 
one years from the 25th of June, 1851._ VVhen 
the agreement was executed, .the defendants 

thereupon besan to sink a shaft for the purpo.se 

of getting the salt. This sinking was, m ; 
September. 1851, discontinued in consequence ot 
an influx of brine. The defendants thereupon 
beo-an to sink another shaft, which was m the ^ 
same month discontinued, from tl.ie like cause. 
On the 16th (J November, 1852, a lease, l>^“ 
suant to the agreement,' was executed, being the 
deed declared on, and which contained the : 
proviso for cesser stated in the second plea, in 
consequence of the Influx of brine before 
•mentioned, the defendants never in any manner, 
worked the mine, nor paid any of the rents. .; 
The lury loimdithslt the defendants coukl not;, 
have worked the mine by any rea.sonable a,p}}ii- 
, cation, of labour, diligence and skill, money or 
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other means, and that they were prevented from 
ivorldng it by the influx 'of brine: — Held, first, 
that as the term commenced, in point of interest, 
on the 16th of November, 1852, though its dura- 
tion as to computation of time was to be 
reclvoned from the 25th of June, 1851, the 
proviso for cesser, which referred to a failure 
by inevitable accident during the continuance 
of the term, never came into operation ; and 
that as the defendants had entered into 
an absolute unqualified covenant to get 2,000 
tons of rock salt in each year, or pay for the 
deficiency, they were liable, for whether the salt 
could be got easily or with difficulty, or whether 
it existed at all, was immaterial. Jervis v. 
Tom-hhimiL 1 H. & N. 11)5 ; 2() L. J., Ex. 11 ; 
4 W. R. 688. 

Held, secondly, that the defendants having, 
after their inability to reach the salt by reason 
of the infinx of brine, covenanted with all 
reasonable diligence to sink the shafts down to 
the salt, they were bound to do so, although it 
might be an unreasonable application of time 
and labour, 11). 

Sernble, that if the lease had been executed 
before the interruption of the works by the 
influx of brine, that would have been " a failure 
by inevitable accident within the proviso for 
cesser.”' Ih. 

The plaintiffs took a lease of a coal mine from 
the defendant, with a reservation of 3‘oyalties 
and a sleeping rent, and covenanted to work 
the coal “ in a fair, honest and workmanlike 
manner,” and to use all “reasonable diligence, 
. . , accidents or other unavoidable causes 
excepted.” Shortly after beginning to work the 
water came in in such quantities that thougli 
they made every effort to get rid of it, they could 
not, and were forced, to give uj) working the coal. 
They pnid the minimum rent for some time, but 
at length the defendant refused to accept it, and 
brought an action for breach of covenant : — The 
court refused an injunction restraining the 
action. Shujjwn v. liu/lehj, 27 L. T, 6515 ; 20 
W. R. 998-~L. JJ. 

Implied Covenant by Lessor to procure other 
Lands.] — A lease of a colliery contained an 
implied covenant on the part of the lessor to 
procure land by compulsory powers, in order to 
enaljle the lessees to make a railway to a neigh- 
bouring canal, without which they had 'no 
access to any available market. The lessor did 
not procure the land, but brought an action 
against the lessees for rent. The 'lessees, acting 
under the advice of their solicitor, paid the rent, 
and subsequently proceeded to arbiti-ation under 
a c.Iause in the agreement, and an award was 
made in their favour. The lessor having com- 
menced a second action for rent, the lessees 
applied to the court of chancery for an injunc- 
tion to restrain the action ; for specific perform- 
ances of the agreement to provide the land ; for 
a declaration that the award was binding, and 
for a rectification of the lease if necessary : — 
Held, that the colliery being valueless without 
the land, and the provision of the latter being 
the basis of the agreement, the documents did 
not carry out the intention. The whole matter 
was a failure, and the parties, as far ^as possible, 
must be put back in their , original. position, 
Aeraman. v. Prim, 24 K Ik 187 ; 19. W. B.- 364. 

rv/''0ovenaut~i’ox Title and ^uiet? Bnjeymeipit.]- 


years' lease of coal mines, which gave certain 
powers over the suiT'ace incidental to the working 
of those mines and an adjoining colliery. The 
coal so demised was substantially v'orked out 
before September, 1845. In October, 1845, the 
defendant sold and conveyed the land to J., ^Yb.O' 
knew of the workings, and the defendant cove- 
nanted with him for title, and for quiet enjo}"- 
ment, and against incumbrances. In July, 1816, 
J. sold and conveyed to the plaintiff, who was. 
ignorant of the workings. In 1865, in conse- 
quence of these mining operations, the land 
subsided, and houses built on it by J. and the 
plaintiff were damaged. In 1848, siibseqnently 
to the }tlaintifi: becoming owner of tire land, and 
within twenty years before action, the lessees, or 
pcj’sons acting under their authority, enrerec I the- 
mines and took some fire-clay (which was not 
included in the demise) and a few loose pieces of 
coal. In an action on. tlie covenants, the declara- 
tion in which alleged that whilst the plaintiff 
was seised, the lessees entei'cd upon the land, and 
worked, got and carried away the coal, wherebr^ 
he had lost the coal, and the land subsided : — 
Held, that as to the breach of the covenant for 
quiet enjoyment by the removal of coal which 
caused the subsi(len.ce, there urns a fatal variance 
between the declaration and the evidence, which 
under the circumstances the court declined tO' 
amend. Spoor v. Green. 43 L. J.. Ex. 57 : L. R. 9 
Ex. 99 ; 30 L. T. 393 ; 22 W. R.'547. 

Held, also, by B.rarawel], B., and Cleasby, B,, 
that tile fact of the coals having been worked out 
was no breach of the covenant for title, J. never- 
having bought those coals : that the subsistence- 
of the lease in respect of the coal left unwrought, 
and the powers (not exercised) incident to the- 
working of their collieries, did not constitute a. 
breach. ; and that the breach (if any) was com- 
plete in the time of J. ; and (by Bramwell, B.) 
that the action was barred by the statute of 
limitations. , 1 h. 

Held, also, that neither the acts of trespass in 
taking the fii'e-clay in 1848, nor the subsidence- 
caused in 1865 b^-' the workings in 1845, were 
broaches of the covenant for quiet enjoyment, on 
the ground that the first was a mere trespass, and 
that, as to the second, the subsidence gave nO' 
new cause of action, the })rinciple of Bonowi v. 
Bacliliouise (9 H. ,L. Cas. 503) not applying to a 
case where the subsidence is caused by a wrong- 
ful taking of the plaintiffs minerals. Ih. 

Held, by Kelly, C.B., first, that the subsistence 
of the lease was a continuing breach of the cove- 
nant for title, in respect of which the |)laintiff 
was entitled to nominal damages ; secondly, that 
the removal of the small pieces of coal in 184.8, 
was a breach of the covenant for quiet enjoy- 
ment, in respect of which the plaintiff was also 
entitled to nominal damages ; and, thirdly, that 
the removal of the coal by the lessees' being- 
lawful, the subsidence in 1865 gave a new cause 
of action to the plaintiff. J5. 

To pay Compensation for Damage done, ] 

-By a deed in 1857, reciting the will of S., under 
which the defendant became tenant for life of 
the W. estate, the trustees of the defendant con- 
veyed lands at S., part of that estate, to R. in 
fee, reserving the coal thereunder, with power to- 
work and carry away the same, tlie defendant or 
the person or persons for the time being entitled 
thereto, and his and their assigns, paying to R,, 
bis heirs and assigns, compensation for damage- 
sustained thereby ; and the defendant covenanted 
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that, notwithstanding ally act done liy him or S. 
to the contrary, the trustees had power to grant 
and release the lands, and that free from incum- 
brances created by the defendant or any of his 
ancestors or testators, or any person rightfully 
claiming under hinior them. In 1(S59 the plahi- 
tili became the owner of a portion of the lands. 
In 184I 8. granted a lease of mines under the 
lands at S., whereby the lessees coYenanted that ' 
they would work and caii'y on the colliery, coal 
mines and seams of coal thereby demised in a | 
fair, proper and orderly manner, and according j 
to the best and most approved method of working 
collieries of a like nature on the rivers Tyne 
and Wear, and so as to produce with safety the 
greatest c{uantity of merchantable coal from and 
out of each and every the workable seams ; and 
would not Imowingly do or suffer to be done any 
wilful or negligent act. matter or thing what- 
soever, whicli might hazard or endanger the 
colliery, coal mines or seams of coal, or which 
might bring any creep or thrust upon them, or 
occasion any loss, damage or detriment thereto, 
or which might tend to hinder, stop or obstruct 
any of the water-courses, air-courses, passages or 
drifts which should be in or belonging to the 
same. The lessees also covenanted not to sink 
pits within 200 yards of any dwelling-house, 
building or farm-yard erected, or to be erected, 
upon the lands, without consent in writing, and 
to leave un wrought the coal under the mansion- 
house and park, and other parts of the superin- 
cumbent lands, but not including the lands at 
S. The lease contained other covenants for the 
security or benefit of portions of the surface, not 
including the lands at S., and for making com- 
pensation for damage. Dwelling-houses had been 
built up(m tlie lands at S. after the jmrchase by 
K., and the lessees so worked the mines as to 
cause portions of the lands to subside and sink, 
and the dwelling-houses and their foundations to 
be weakened, cracked, injured, &c. In an action 
by the plaintiff, upon the covenanc to pay com- 
pensation aTid the covenant for title contained in 
the deed of 1837, the jury having found that the 
lessees had worked the mines according to the 
best and most approved method of working 
collieries of the like nature on the Tyne and 
Wear, and that the sinking of the land was not 
caused by the weight of the houses : — Held, that 
the plaintiff was "not entitled to recover on the 
covenant for compensation. Taylor v. Sliafto, 
8 B. & S. 228. 

Held, also, that the lessees were not ordy 
authorised but bound so to work the mines as to 
obtain therefrom the largest quantity of coal 
that could be gotten consistently with the safety 
of the mines, and Avithoiit regard to the safety 
of any dwelling-house which might be erected 
after the date of the lease upon any portion of 
the surface not S])ecially protected by any of its 
pro\dsions, and therefore the c(jvenant for title 
was broken by the grant of the prior lease. 
8. a, 8 B. & S.‘'2-17 ; 16 L. T. 205— Ex. Ch. 

A declarati('jn for negligently excavating and 
working mines under and adjacent to land of the 
plaintiff, whereby the land gave way and sank, 
and a mill, cottage and other buildings became 
prostrate and ruinous, and a stream of water was 
diverted from the land. Plea, that by an inden- 
ture of lease made before the plaintiS became 
possessed of the land, the owners in fee demised 
unto certain lessees, whose interest afterwards 
vested in the defendants, for thirt 3 ^-eight yeai^s 
from the 25th of March, 1839, all and all manner 


of veins and seams of coal, and ironstone and 
other stone, , and minerals of any manner or sort 
whatsoever, that should or might be found or 
discovered in or under the land with full po^ve^.^ 
liberty aiid authority to get the coal, ironstone, 
and other stone and other minerals out of all pirs 
already sunk or open, and the like liberty and 
authority to bore, dig, delve and sink as many 
other pits as the. lessees might think necessary, 
the lessees making reasonable satisfaction to the 
owners ill fee, their heirs and assigns, and their 
tenants, for the damage done to them respectively 
by the surface of their land being coveted with 
rubbish or otherwise injured, or as they inighr 
sustain as well by the injury done to the lands of 
the owners in fee in sinking and getting the 
mines and minerals, as for such damage or iujui-y 
as might be done or caused ii] the dwelling- 
houses or other buildings of the said owners by 
so doing. The lessees covenanted in case of 
damage or injury to such buildings to rebuild or 
repair the same ; and also over and besides the 
immediate damage to stock or cro]js so damaged, 
to pay a satisfaction for all damages sustained 
by the owners in fee after the rate of 40.v. [)er 
annum for five years from the commencement of 
the damage, and after that time to pay such a 
price for the land so damaged as should be settled 
by arbitration : — Held, that the owiiers in fee 
granted the absolute right to work the minerals, 
without regard to injury to the surface, subject 
only to the obligation to pay com})cnsation accord- 
ing to the covenant. Smith v. Uarhy^ 42 L. 3., 
Q. B. 140 ; L. E. 7 Q. B. 716 ; 26 L. T. 762 ; 20 
W. E. 982. 

To restore Surface.] — Where tliere is an 

agreement between the owner and his tenant 
that, when the mines are worked out, the surface 
shall be restored, the owner may complain if it is 
not restored ; but that gives no claim to anyoiie 
else. v. Waddell, 2 App. Cas. 95 ; 35 

L. T. 639— H. L. (Sc.) 

Kot to break tbrougli Barrier.] — In a 

lease of a coalmine the lessees covenanted to leave 
mi worked a barrier of coal between the mine and 
the adjoining mines, except where the lease gave 
them liberty to break through it. The liberty 
was to make oiitstrokes or other communicaTion 
through the harrieiyfor the purpose of conveying 
underground coal gotten in any of the adjoiniiLg 
collieries in the occupation of the lessees from 
such colliery into the mine, and by such out- 
strokes and communications to convey under- 
ground the coal from such adjoining collieries 
into the mine, and from thence to convey and 
carry away all such coal, and also draw to bank 
at any of the pits or shafts sunk or to be sunk 
by the lessees in any of the lands and grounds 
demised the coals from such adjoining colliery : 
— Held, that this liberty extended to authorise 
the lessees to break through the barrier for tho 
winning coal of the mine, and for winning coal 
of such adjoining mines, though the coal of such 
demised or adjoining mines when won was not 
to be nor was brought to the surface through, a 
pit or shaft in the demised land, and, although 
no such pit or shaft in fact existed. Jamea v. 
Cochrane, 8 Ex. 5o6 ; 22 L. J., Ex. 201 ; 1 W. E. 
232— Ex. Oh..' A ■ 

The court granted an injunction prohibitory in 
form, but mandatory in its effect, against a lessee 
of coal acting'ih contravention of the cove- 
nants. in permitting a communication to remain 
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■open with an adjoining mine, and water to Ilow 
therefrom. Meir;horoufjh (^EarV) v. Bower, 7 Beav. 
127. 

Eight of Support.] — When the owner of sur- 
face and ininerais beneath grants a mining lease 
of the minorals for* a term, there is not, outside 
the contract, an implied reservation of any right 
to have the surface su})ported by the minerals. 
The contract itself must be looked at, and con- 
strued with reganl to the subject-matter, in order 
to arrive at the extent to which the owner 
authorises the minerals to be removed. Eadon 
T. JefTeoeh, 42 L. J.. Ex. B6 : L. E. 7 Ex. :179; 
■28 L.“T. 273; 20 W. E. 1033. 

AViiere a mining lease authorised the removal 
of all the coal beneath the surface except certain 
})ortioiis subject to a covenant to work the mine 
in a good and workmanlike manner : — Held, that 
the lessees, doing only what the lease authorised 
them to do, were not responsible to the lessor for 
the subsidence of the surface caused by their 
mining operations. Jh. 

There is a priiinl facie inference at common 
law upon every demise of minerals, or other sub- 
jacent strata, where the surface is retained by 
the lessor, that the lessor is demisiug them in 
such a manner as is consistent with the reten- 
tion by himself of his own right to support. In 
tlie absence of express words, shewing clearly’ 
that he has waived or qualified his right, the 
presumption is, that what he retains is to be 
enjoyed by him inodo et forma, and with the 
natural support which it possessed before the 
demise. Eiujdalew llohertson. 3 Kay & J. 695 ; 
3 Jiir. (y.S.l 687. 

A lease of alum mines gave the lessee the right 
to obtain alum from coal wastes. A subsequent 
lease of the coal mines provided that nothing 
thereby granted should injure the rights of the 
parties who held the alum mines. The alum 
existed in the coal wastes. The coal lessees could 
not thoroughly woi'k the coal without removing 
the pillars ’vdiich supported the roof : but b}' 
iloing this, the alum would be rendered impos- 
sible to be reached : — Heh'l, that the coal ])illnrs 
could not be removed. Glasqow {EarV) v. HurUt 
Alim CiK, 3 H. L. Cas. 25. 

A lease of waste land of a manor recently 
inclosed by the lessee, contained a reseiuntion to 
the lessor, the lord of the manor, of the mines 
and quarries, with full power to win and work 
the same, with free way-lea^/e and passage to, 
fj'om and along the same, on foot or on horse- 
back, wirh all inanner of carriages ; and a cove- 
nant by the lessor, that in working the mines 
and using the liberties and privileges reserved, 
he would do as little damage and spoil to the 
soil and herbage of the premises demised as he 
•conveniently could : — Held, that the lessee was 
■entitled to support for the surface of the land, as 
incident to the demise thereof. JProud v. Batea, 
34 L. J., Ch. 406 ; 11 Jur. (K.s.) 441 ; 13 L. T. 61 ; 

■ 6 N. B. 92. 

Liability of Lessee,] — The mere posses- 
sion of a partially worked-out coal mine does not 
render the lessees liable to the surface-owners 
■for damage by subsidence caused, not by anjvact 
of the lessees," but by the underground workings 
: of their predecessors carded out at a date prior 

; to the date of their lease. Accordingly, a person 
„ who has not been concerned in making the 
excavation, but who is- in possession of - the mine 

not- 


liable for damage caused by the subsidence 
simply because he did not take measures to 
arrest the subsidence. Greenwell Y . IjOw Beech- 
hum Colliery Co., 66 L. J., Q. B. 643 ; [1897] 2 
Q. B. 165 ; 76 L. T. 759. 

Injury to Surface of Land not within Words of 
Demise.] — A clause in a mining lease that the 
lessee may work the mines “ in the usual and 
most approved way in which the same is per- 
formed in other works of the like kind in the 
iounty,” refers simply to the mode of carrying 
on the underground works for mining purposes ; 
but does not suppose a custom to work the 
mines so as to injure or interfere with the rights 
of other people.* Hor did the words that the 
mining lessee should have liberty to enter upon 
the land and carry away the minerals, and to 
erect buildings, and ‘*do and execu'be all such 
other acts, works, and things upon, in, or under, 
or above, the said premises, as shall be necessary 
or convenient for working and carrying away the 
same,” making compensation, &:c. enlarge the 
power so to deal with the mines as to let down 
the surface. Baris v. Treharne, U) h. 

665 ; 6 App. Cas. 460 ; 29 W. E. 869 — H. L. (E.) 

Per Lord Biackburn : — In common right, the 
person who owns the surface has a right to have 
it properly supported below by minerals. A 
court of law has to look at the documents, to see 
whether the parties have agreed upon something 
different from the common right. Ih. 

Covenant not to Damage Supports — Eights 
of Eeversioner.] — By a mining lease, the lessees 
covenanted that they would “from time to time, 
and at all times during the term, work the pits, 
mines and shafts in a workmanlike manner, and 
leave pillars of the stone of sufficient strength to 
support the roofs of the mines, and get and 
clear the stone in the usual and best way in 
which the same is done in other works of alike 
character in Clayton.” It also coiitainod cove- 
nants to pay for surface damage, and at the 
expiration of the term to fill up the pits and 
shafts, and to restore the surface to a state fit 
for agricultural purposes : — Held, that the 
lessees were liable to the reversioner for damage 
done to the surface of the land by its cracking 
and subsiding in consequence of the want of suffi- 
cient pillars of stone being left to sii])port the 
roofs of the mines, not'withstanding they might 
have worked the m ines in a usual and a work- 
manlike manner. Jlodqson. v. Moulson, 18 C. B. 
(N.S.) 332. 

In 1840 a bed of coal, called the High. Haxle 
bed, was demised, with working powers, to 
persons from whom the defendants took by 
assignment. The lessees were to pay a minimum 
rent of 200L as for 2 a. 1 r. 16 p., and a further 
yearly rent at the rate of 85C per acre for coal 
actually got beyond the 2 a. 1 r. 16 p. “ includi'ng 
all ribs and pillars left in working the coal, 
except the pillars -for the support of the shafts, 
the pillars between the deep and counter level, 
the pillars, all round the estate, and the pillars 
under the homestead and farm buildings.” 
These pillars of specified dimensions, the lessees 
hound themselves to leave during the whole of 
the term, and thej’' also covenanted to w’ork the 
mines according to the best of their judgment, 
skill and discretion, in a good and workmanlike 
manner. In 1857 the assignee of the lessor con- : 
veyed part of the land within which the mine 
lay to persons from whom the plaintiffs took with 
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notLce, reserving to the grantor the High Hazle 
bed, except a smalh portion, specified, and “ the 
mines, veins, and bed of coal, fire-clay, and other 
clay, stone and other minerals lying under the 
bed called the .High Hazel bed,” with powers to 
the grantor, his' heirs and assigns, and his and 
their teriants and lessees, to be exercised “ from 
and after the expiration of the term,” for carry- 
ing on the works of the mine, and getting and 
carrying away the fire-clay, &c. so reserved ; and 
also reserving to the grantor the coal rent under 
the lease of 1840, with the necessary powers. 
Provision was made for rent for land used or 
occupied by the grantor for the purposes of the 
mine, and for compensation for buildings 
required or removed for that purpose, and for 
surface damage to the land ; but it was specially 
provided that the grantor, his heirs or assigns, 
tenants or lessees, should not be liable for any 
damage caused to buildings which should there- 
after be erected on the land conveyed, by the 
sinking of the land through mining operations 
in getting the “ coal, clay, stone and other 
minerals hereby excepted and removed.” The 
pillars specified i,ri the lease of 1S40 were left ; 
and the defendants woi-ked according to the 
usual course of mining in the district ; but their 
workings caused a subsidence, which injured the 
land of the plaintiffs and buildings erected since 
1857. The land would have subsided without 
the buildings : — Held (by Martin and Cieasby, 
BB., Br am well, B., dissentiente), that it appear- 
ing by the lease of 1840 to be the intention of 
the parties that all the coal shouid be removed, 
except the specified pillars, and the defendants 
having worked the mine in a proper manner, 
the}’ were not liable for the injury. By Bram- 
well, B., that so far as concerned the houses the 
proviso in the conveyance of 1857 protected the 
defendants from, liability, notwithstanding that 
the lease under which they held was antecedent 
to that deed. Uadori v, Jeffooeh, 42 L. J,, Ex. 86 ; 
L. E. 7 Ex. 379 ; 28 L. T. 273 ; 20 W. E. 1033. 

Eight of Support for Barriers in Upper Seam 
partly Worked.] — In June, 1866, the Duke of 
Rutland demised two seams of coal under a 
part of his Staffordshire estates to the plaintiff. 
The lease contained a proviso that the duke 
and his tenants should not be prevented from 
working the coal lying underneath the demised 
seams, provided that such workings should not 
prevent or unneeessaril}^ interfere with the 
working by the lessees of t.he demised seamvS, 
Necessary interference was to be compensated 
for. The two demised seams had been y^mrlmd 
out on the part of the duke’s estate, adjoining 
the portion demised to the plaintitf, leaving 
the old workings filled with water. The plain- 
ti'ffis worked a part of the seams, leaving^^a 
barrier of coal to keep out the water. In 187(:> 
the duke demised the seams of coal underneath 
tliose demised to the plaintitf to the defendants, 
the Manners Company. The defendants claimed 
to work all the coal in their scams underneath 
the harriers. The plaintiff alleged that such 
wo.rkiiig wmuld disturb the barriers, ^let the 
water through, and drown out the mine, and 
brought an action to restrain it :-“Held, that, 
without special provision, the plaintiff would 
have had an unqualified right to support from 
the underlying strata, and that, on a true con- 
struction of the provisions of ^t,he lease, ^the 
duke had granted to the plaintiff a sufficient 
support to the barrier to keep it substantially 


intact for the purpose foi’ which it was intendedi 
as a water-tight division. An injunction, there- 
fore, was granted to restrain the defendant's 
from working the coal in the lower seams so as 
to cause the barriers to sink or crack so as to let 
the water through. Mundy v. Ibdhtnd 
23 Ch. D. 81 ; 31 W. E. 510~C. A. xUlimiinu- 4() 
L. T. 477. 

Consent to Removal of Pillars.] — A testator 
devised real estates in strict, settlement and 
empowered tenants for life (who were uniinpeach- 
able for waste) to grant mining leases, A tenant 
for life under this power demised in 1843 mines for 
a term of ninety -nine years at a pe|)perco]’ii rent, 
by wmy of mortgage, to secure 6,000i. and interest. 
On the 10th of May, 1850, the tenant for life, by 
arrangement with the mortgagees, demised the 
mines to a trustee for the mortgagees for forty 
years, and the lessee covenanted not to remove 
the pillars without the consent of the tenant for 
life, his heirs or assigns, or the person uj' persons 
for the time being entitled to the premises : — 
Held, that the covenant was for tlie protection 
of the equity of redemption, and that the mort- 
gagees had no power to consent to the removal 
of the pillars bv the lessee. Modyn v. Lanrader.. 
52 L. J., Ch. 848 ; 23 Ch. I). 583* *, 48 L. T. 715 ; 
31 W. E. 686-~C. A. 

Eestraining Damage — Action by Mortgagee.] 
— Land w'as at the date of a mining lease (in 
1842) mortgaged in fee ; the mortgagor and 
mortgagee joined in the mining lease. In 1856 
the mortgage was transferred to the plaintiffs, 
with a restrietioii against their calling in the 
mortgage-money until 1863 : — Held, that they 
might sue to restrain damage to the mansion- 
house from the working of the mines. Biujdalb 
V. Jdohertson, 3 Ivay & J. 695 ; 3 Jur. (x.s.) 687. 

Improper Working— Proceedings for.] — By an 

indenture, the plaintiff demised to the defendant 
all mines and beds of coal which had been, or 
during the demise should be, discovered or 
opened under the lands belonging to DyffVyn 
House, at a yearly rent of 207., to be paid 
whether any coal should be worked or not, 
together with 7d, per ton for every ton of coal 
raised; and the defendant covenanted that he 
would at all times during the demiso work the 
mines in a proper and workmanlike manner. 
Breach, that he did not work the mines in, a 
proper and workmanlike manner, but, on the 
contrary, permitted the mines to lie, and the 
same were wholly ungotten. Plea, that the 
mines were never at any time before the (iemise 
w’orked or gotten, nor did he, at any time since 
or during the demise, work or get the mines : — 
Held, tiiat inasraueh as it appeared b}' tlie 
pleadings that the mines had not been worked at 
all, he wsis not liable on this covenant for not 
working them in a workmanlike maimer, the 
subject-matter of demise being not all the mines 
under the lands specified, but only such as either 
had been, or should be, discovered or opened. 
Qmrrhigto% v. ArtMir, 10 M. & W. 335 ; II 
L. J., Ei. 418. 

The defendant covenanted with the plaintiff 
that he would sink upon the demised premises a 
pit to a certain depth in search of coal, and, in 
case a marketable vein of coal should be reached, ^ 
pay to the plaintiff a certain sum. The plaintiff 
SU& the defendant, for a breach of this covenant, 
and gave evidence to shew that if the defendant 
had sunk the pit, marketable coal might have 
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been found: — Held, that the plaintiff was 
entitled to more than nominal damages, and 
that the true measure of damage was the. amount I 
which he had lost by being deprived of the | 
opportunity of finding marketable coal. Pell v. 
Shearman, 10 Ex. 7(i6. 

A lessor of a mine may maintain an action | 
against his lessee for an injury to the reversion 
by improperly working the mine, notwithstand- 
ing that tlie injuiy is also a breach of the lessee’s 
'Covenant u})on which the lessor might have sued. 
Marker v. Kenrleh. IB C. B. 188 ; 22 L. J., 0. P. 
120 : 17 Jur. lA 

Binding Character and Effect of Lease on 
Company.] — A lessor granted a lease or licence 
to mine under lands to two persons as trustees 
for a mining company. The company repu- 
diated the lease, and alleged that they were 
enfi tied to mine under the custom of the district 
independently of the lease, and proceeded to 
mine accordingly. The applicability of the cus- 
tom to the particular lands was disputed by the 
lessor. He filed a bill against the surviving 
trustee and the raonaging committee of the com- 
pany, praying that the lease might be declared 
binding, not only at law on the trustee, but also 
in equity on the partners in the company, and 
that the trustee at law and the other defendants 
in equity were bound by the covenants in the 
lease ; the bill also prayed an account, and that 
the trustee or the company might be ordered to 
pay to the lessor the roj^alty to which he was 
entitled under the lease, and an injunction to 
restrain the working of the mine except in 
accordance with the lease : — Held, that the lease 
must be treated as binding in equity on the 
company, and a decree was made in accordance 
with the prayer against the company. Wright 
Y. Pitt, 40 L. J., Ch. 558 ; L. E. 12 Eq. 408 ; 25 
L. T. 33; 20 W. E. 27. 

As to Eight to Streams and Wells.] — By a 
lease, dated 1827, D. demised to W. a dwelling- 
house and fifteen closes of land, and granted 
all streams of water that might be found in 
four of those closes, called The Clough, The 
Moorin Clough, The Brow, and The Ilasleds, 
excepting out of the demise all “ timber and other 
, . trees, mines and minerals, stone, gravel, sand and 

clay, and ail .streams of water, except those above 
granted, then being or thereafter to be found in 
or upon the premises demised, with power for D., 
his heirs and assigns, and his and their servants 
and workmen, from time to time to enter upon 
the premises, and to crop, fall, search for and 
: make marketable all or any of the before-men- 

tioned articles, to make any clay into bricks or 
tiles on the premises, and to direct or alter the 
course of any river, brook, spring or water.” 
There was a plan annexed to the lease, shewing 
a stream of water on the north side of the 
premises, and flowing through their whole extent 
from west to east. The Clough, The Moorin 
Clough, The Brow, and The Masleds were situate 
i , on the banks of this stream. There was no other 
; , ; stream on the surface, but certain wells were in 

existence in those closes, and others were subse- 
! /’■' quently found : — Held, that the wells and all 

i waters in The Clough, The Moorin Clough, The 

; , Brow, and The Masleds passed -by the grant to 

■ , ; W,, and that neither D. nor his lessees could 

.1 mines so as to cut off the springs in 

' ' the closes in question. Whitehead, Y^Par'k%.% 
f I N, 370 ; 27 B. J., Ex, 169, 

f 2 ‘ i' ‘f q 1 ' 1 ‘ ' 


, ""8. WAYS' AND Way,, Leaves.' , 

Eight to.]-—-The lessees of a colliery having 
agreed to grant to the lessees of a neighbouring 
colliery licence to use a right of way enjoyed by 
the former, and the owner of the first colliery 
having granted to the second lessees the same 
right of way during a term of years, and after- 
wards by assignment from the first lessees become 
possessed of the first colliery, and the right of 
way, an injunction was granted to restrain him 
from removing the materials and destro^dng the 
way. Newmaroh v. Brandling, 3 Swanst. 99. 

A lease of waste land of a manor recently 
enclosed by the lessee contained a reservation 
to the lessor, the lord of the manor, of the mines 
and quarries, with full power to win and work 
the same, with free way leave and passage to, 
from and along the same, on foot or on horse- 
back, with all manner of carriages, and a cove- 
nant by the lessor that in working the mines and 
using the liberties and privileges reserved, he 
would do as little damage and spoil to the soil 
and herbage of the premises demised as he con- 
veniently could : — Held, that the lessor and those 
claiming under him were entitled not merely to 
a right of way for the purpose of working the 
reserved minerals, but to an absolute way leave 
which might rightfully be used for the purpose 
of working minerals not under the demised pi'O- 
perty. Proud v. Bates, 6 N. E. 92 ; 34 L. J., 
Ch. 406 ; 11 Jur. (N.s.) 441 ; 13 L. T. 61. 

In a crown manoiv where the crown and its 
lessees w'ei e by custom entitled to enter on the 
land for the purpose of working the minerals, 
the defendant, the lessee of the crown mines, who 
was also the lessee of the Sneyd mine outside the 
manor, claimed a right to use a crut or an under- 
ground way beneath the land of the plaintiffs, 
who were copyholders of part of the manor, for 
the purpose of conveying minerals from the 
Sneyd mine to the deep pit by which the manorial 
mines were worked, and thence by a branch 
railway, constructed by the defendant over part 
of the same copyhold, to the main line : — Held, 
that such user was a trespass, and that no case 
of acquiescence on the part of the plaintiffs or 
their predecessor in title having been established, 
they were entitled to an injunction to restrain 
the defendant from carrying the Sneyd minerals 
over or under their copyhold land. EtivdUy v. 
Grammlle (Earl), 45 L. J., Ch. 669 ; 3 Ch.* D. 
826 ; 34 L. T. 609 ; 24 W. R. 528. 

A bill by an equitable owner of an estate 
held under a copyhold manor to restrain a 
lessee of the coal mines under the manor from 
conveying coals, by means of an underground 
tramway, from under an estate A., of which 
the lessee was the owner, through the estate 
of the plaintiff', to the surface of the lessee’s 
colliery at W, A demurrer was allowed on the 
ground that the plaintiff shewed no title to the 
place where the wrong was alleged to have been 
committed, and no possession of the subsoil in his 
estate. This decision, on appeal, wns reversed. 
Bomser v. Maclean, 30 L. J., Ch. 273 ; 6 Jur. 
(N.S.) 1220 ; 3 L. T. 456 ; 9 W. E. 112-~L. G. 

Implied Covenant to Procure Land.] — A lease 
of a colliery contained an implied covenant on 
the part of the lessor to procure land by com- 
pulsory powers, in order to enable the lessees to 
make a railway to a neighbouring canal, with- 
out which thej^ had no access to any available 
market. The lessor did not procure the land, 
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blit brought an action against the lessees for 
rent. The lessees, acting under the advice of 
their solicitor, paid the rent, and subsequently 
jiroceeded to arbitration under a clause in the 
agreement, and an. award was made in their 
favour. The lessor having commenced a second 
•action for rent, the lessees applied to the court 
of chancery for an injunction to restrain the 
action : for speciiic performance of the agree- 
ment , to iirovide the land; for a declaration 
that the award was binding ; and for a recti- 
fication of tlie lease if necessary : — Held, that 
the colliery being valueless without the land, 
and the provision of the latter being the basis 
of the agreement, the documents did not carry 
out the intention. The whole matter was a 
failure, and the parties, as far as possible, must 
be put back in their original positions. Acraman 
Y. Pnee, 24: L. T. 487 19 W. .R. 364. 


IV. WORKING AND WINNING MINES. 


A. BY ZBSSEBS.—Sce ante, III. 
B. BY OTHERS, 


1. Rights axd Obligations of Adjoining 
Owners, 


a. Big-ht to Support. 


0eii€rally.] — It is the natural right of each 
of the owmers of adjoining mines, where neither 
mine is subject to any servitude to the other, to 
work his own mine in the manner which he 
deems most convenient and beneficial to him- 
self, although the natural consequence may be 
that some prejudice will accrue to the owner of 
the adjoining mine, so long as such prejudice 
does not arise from the negligent or malicions 
conduct of his neighbour. Smith v. Kenrioli,; 7 
e. B. 515 ; 18 L. J., C. P. 172 : 13 Jur. 362. 

The right of a person to the support of the 
land immediately around his house is not in the 
nature of an easement, but is the ordinary right 
of enjoyment of property, and till that is intei’- 
fered with, he has no legal ground of complaint, 
although in fact something may have been done 
which (without his knowledge) has occasioned 
.results that wnll afterwards affect bis property. 
Bdchliouse V. Bo?iof)ii, 9 H. L. Gas. 503 ; 34 L. J., 
Q. B. 181 ; 7 Jur. (N.S.) 809 ; 4 L. T. 754 ; 9 
W. R. 769. 

The title of the owner of surface land may be 
so acquired as to qualify the prirna facie right 
to support from the subjacent strata, and to 
deprive him and those claiming under him of 
an action for damage caused by the working of 
the minerals underneath. Bo'wdofham v. Wilson, 
6 El. & Bl. 593 ; 25 L. J., Q. B. 362 ; 2 Jur. 
(N.S.) 736. Aflirmed on appeal, 8 EL & Bl. 123 ; 
27 L. J., Q. B, 61 : 5 W. R. 820— -Ex. Oh. ; and 
8 I-L L. Gas. 348 ; 30 L. J., Q. B. 49 ; 6 Jiir. (N.S.) 
695 ; 2 L. T. 642. 

The principle of law to be deduced from the 
authorities is, that a grant or a reservation of 
mines in general terms confers a right to work 
the mines, subject to the obligation of leaving , a 
reasonable sa})port to the surface as it exists at 
the time of such grant or reservation ; and, in 
the absence of any express stipulation enlarging 
or diminishing the right, the surface owner .is 
entitled to such, reasonable support from- the 
subjacent strata for the surface in the state in 
which it existed at the time when the titles 'to 


the mines and to the surface came into different 
hands. Rieluirds v. Jenhins, 18 L. T. 437 ; 17 
W. R. 30. 

The reservation of mines to A. in a lease of 
the surface to B., giving A. the right of sinking 
for and carrying away the minerals, making 
compensation for any injury thereby done to the 
surface or .otherwise, applies only to acts done 
upon the surface, such as sinking pits, or 
other measures in order to obtain access to the 
minerals, and not to underground workings. Ih, 

By a deed executed in 1799, the lord of a 
manor granted copyholds in fee, reserving all 
mines and minerals within and under the pre- 
mises, with full liberty of ingress, egress and 
regress to and for the grantor, his heirs and 
assigns, to dig and sea]’ch for, and to take, use 
and work the excepted mines and minerals : — 
Held, that the grantor was not entitled to get 
the china clay, inasmuch as it could be got only 
in a manner utterly ilestructive of the surface, 
and as the deed did not clearly reserve to him 
power to destroy the surface, and did not con- 
tain any provision for making compensation for 
injury done to the surface. HeH v. Gill, 41 
L.‘ J.,‘ Ch. 761 ; L. R. 7 Ch. 699 ; 27 L. T, 291 : 20 
W. R. 957. 

A declaration alleged that the plaintiff was 
lawfully possessed of messuages, belonging to 
and supporting which were foundations which, 
by reason of his possession of the messuages, he 
of right had enjoyed and was enjoying, and still 
of right ought to enjoy, for the support of the 
messuages, which foundations he was of right 
entitled to have supported by land in which 
quarries were worked ; and that the defendant 
negligently worked the quarries near to the mes- 
suages, whei’eby the foundations were weakeued 
and the messuages fell. On motion in arrest of 
judgment : — Held, that the declaration was suf- 
ficient. Rogers v, Taylor, 2 H. A N. 828 ; 27 
L. J., Ex. 173 ; 6 W. R. 249. 8ee Wimlcill v. 
Hingley, 14 L. T. 167. 

In a declaration, each count alleged that the 
plaintiff was possessed of a dwelling-house, and 
the defendant of coal mines lying near to and 
under it ; and that the dwelling-house was sup- 
ported in part by land between, the same and 
the mines ; and that the plaintiff “ of right was 
entitled to, and of right ought to have his dwell- 
ing-house so supported in part by the land, 
without the hindrance or distur fiance of any 
person.” The first count alleged that the defen- 
dant “ wrongfully and injuriously, in so unskil- 
ful, careless, negligent, and improper a manner, 
worked and excavated ” the iiiiiies, that the land 
by which the house was in part supported was 
disturbed and withdrawn, and the support of the 
house injured and destroyed, and the foundation 
of the house gave way. The second count 
alleged that the defendant “ wrongfully and 
injuriously made holes, excavations and cuttings 
ill and loo.seiied and disturbed and removed a 
great part of the land ” by which the dwelling- 
house was in part supported, whereby the support 
of the house was injured : — Held, after verdict, 
a bad declaration, for not stating the grounds on 
which the plaintiff was entitled to .have his house 
supported by the land above the mines. Hilton 
V. 12 Q. B. 734,. 

A declaration alleged that defendant, %vithaut 
leaving proper or sufficient pnllars or supports in 
that behalf , and contraiy to the custom of the 
country, worked certain coal mines under and 
contiguous to the close of the plaintiff, and dug 
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for and got and moved tlie coals, minerals, earth 
and soil of and in the mines, and that by reason 
thereof the soil and surface of the close sank in : 
— Held, sufficient, without an allegation that the 
piaintiii was entitled to have his close supported 
by the subjacent strata. Hmijylireys v. JBrogden, 
15 Q. B. 730 : 20 L. J., Q. B. 10 ; 15 Jur. 124. 

A declaration stated that certain messuages 
and closes were in the occupation of the tenants 
of the plaintiffs, the reversion thereof belonging 
to them, and that the defendant so wrongfully, 
carcdessly, negligently, improperly, and without 
leaving any proper O]* sufficient support, worked 
certain mines, and dug and got the minerals out 
of the mines near to the messuages and closes, 
that thereby the foundations of the messuages 
wei'c inju)'e{l and in consequence large portions 
of the buildings fell down, and the ground on 
which the bnildiugs stood swagged and gave 
way ; — Meld, on motion in arrest of judgment, 
that the declaration was good, although it con- 
tained, no averment that the plaintiffs had a 
right to have the messuages supported by the 
soil under which the defendant got the mines ; 
fijr as it neither alleged nor could be inferred 
that the soil in which the mines were was the 
defendant’s, or that the defendant had all the 
right to get the mines which the owner of the 
adjoining soil had, the defendant was prini^ 
facie a wrong-doer, and therefore as against 
him the declaration disclosed a sufficient title. 
Jeffrka V. Williams, 5 Ex. 792 ; 20 L. J., Ex. 
Ik S, P., 21'Bniij V. Bmjlivila Harlour Cum- 
missi oners, R. 

Snperffuous Lands.] — Where a railway sells 
land as superfluous, the purchaser of the surface 
does not acquire the right of support as against 
th (3 owner of the mines and minerals. Fount net/ 
V. CUi/Um. b2 L. J., Q. B. 566 ; 11 Q. B. D. 820 ; 
49 L. T. 283 ; 31 W. R. 664, 

Obstruction to Railway Level Crossing- 
Embankment — Liability of Mine-owner.] — 
■Where a mine-owner, by properly working mine- 
rals under a highwaj^ vested in a local authority, 
caused a gradual subsidence of the highway, 
and a railway company, over whose line the 
highway crossed on the level, placed ballast under 
their line to prevent it sinking and thereby 
obstructed the highway, the miue-owner was 
held not liable to the local authority for damages 
for the obstruction so caused. Per Collins, J. 
(Wi'ight, J., dubitante), that an action for 
nominal damages would lie for interference with 
the proprietary rights of the local authority, as it 
would in the case of an ordinary owner, although 
no appreciable damage had been done by the 
subsidence. Aft,- Gen. y. Conduit Colliery Co., 
64 L. J., Q. B. 207 ; [1895] 1 Q. B. 301 ; 15 
R. 267 ; 71 L, T. 777 ; 43 W. R, 366 ; 59 J. P, 70. 

Injunction to restrain Interference,] — The 
lord of the manor granted a licence to certain 
persons to get china clay under the premises 
comprised in a deed of 1799, and under the 
adjoining waste land, and the licensees had 
entered on the premises, but the grantor asserted 
that they had done so by mistake, and that 
neither he nor they had any, i^resent intention of 
getting china clay on the premises, though he 
claimed to be entitled to do so : — 'Held, that this 
was such a threat as to ; empower, the court to 
grant an injunction to restrain the grantor and 
his licensees from getting china clay from the 
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premises comprised in the deed of grant. IFxt 
V. kriik supra. 

Where houses of the plaintiffs were injured by 
mining operations of the defendant in adjoining 
land, which would have caused the soil to subside 
without the additional weight of the hmiscs, a 
deci’ee was made for perpetual injunction aiul 
for compensation. Ihmt y . Peake, 1 Johns. 705. 

An -injunction to restrain the working of valu- 
able mines refused under the circumstances, on 
condition of the defendants making cerrain 
admissions for the purpose of enabling tiio 
plaintiff to bring an action, altliough. tlicre was 
reason to apprehend that if the woiking was. 
continued the plaintiff’s houses upon the sur- 
face would be totally destroyed, or irreparably 
damaged, before the legal right could be decided. 
Hilton V. Granville {Barr), Cr. k Ph. 283. And- 
see 4 Beav. 130 ; 10 L. J., CJi. 398. 

Lessees of Land— Working on other Land.] — 
The defendants, having power under a reserva- 
tion in a lease to get minerals under the lauds 
of the plaintiffs, comineiiced workings under 
their own lands of such a character and in such 
a direction as they would have had to make 
under the reservation in the lease if they had 
chosen to exercise it, and by such workings 
caused the plaintiffs’ land to sink : — Held, that 
judgment ought to be for the plaintiffs. Wkite- 
lumse V. Bayley, 34 L. T. 93. 

When Injury the Result of Prior Workings.] 
— Between the land of the plaintiffs and that of 
the defendants, who were owners of a colliery, 
there was an intermediate piece of land, the coal 
under wfiiich had been worked out some years 
before by a third party. The effect of the cavity 
in the intermediate land was, that when the 
defendants worked the coal under their land, 

, subsidence was caused in the surface of the 
plaintiffs’ land. It was admitted that if the 
intermediate land had been in its natural state 
no injury would have been caused to the plain- 
tiffs by the defendants’ workings : — Held, that 
the plaintiffs had no right of action against the 
defendants. Birmin(}liam Corporation v. Allen, 
46 L. J., Ch. 673 ; 6 Ch. B. 284 ; 37 L. T. 207 ; 
25 W. R. 810 -C. A. 

Extent of Right of Support.] — The support to 
which a landowner is entitled fj'om the adjacent 
land is confined to such an extent of adjacent 
land as in its natural, undisturbed state is suffi- 
cient to afford the requisite support. Ih, 

When Cause of Action ffrst Accrues.] — A. 
was the owner of houses standing on land which 
was sun-ouTided by the lands of B., C. ami B. 
E. was the owner of mines running underneath 
the lands of all these ])ersons. He worked the 
mines in such a manner (without actual negli- 
gence) that the lands of B., C. and B. sank in ; 
and after more than six years’ interval the sink- 
ing occasioned an injury to the house of xV. : — 
Held, that a right of action accrued to A. wdieni 
this injury actually occurred, and that his right 
vras not barred by the statute of limitations. 
Backhouse v. Bonnmi. 9 PI. L. Gas. 503 ; 34 
L. J., Q. B. 181 ; 7 Jur.' (N.S.) S09 ; 4 L. T. 754 ; 
9 W. R. 769. 

Successive Subsidences.] — Case in which com- 
pensation for damage done to an estate was 
awarded once for all, so as to take away and 
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right of acfion for subsequent damage against 
the defendants, -who were held to be not wrong- 
doers, but persons exci-cising their rights of 
luiuing operations over the land of the plaintiff, 
subject to ],,)a,ying compensation for the per- 
nianeiit injury thereby oecasioned to the said 
estate. Great Lawey Mininq Co. y. Claque, 4 
App. Cas. 115 ; 27 W. 11. 4r7-~P.G. 

In 1S68 the defendants worked out a seam of 
coal in their mine, and thereby caused certain 
ctittages of the plaintiff; to subside. The defen- 
dants re[')aired the damage. The mine was no 
kmger worked, and the excavation I'emaincd as 
it was until 1882, when there occurred a second 
subsidence, wdiich was admitted to be the result 
of mining operations in, 1S68. and caused injury 
to the plaintiff's cottages, whereupon he sue(i tlie 
defendants for damages : — Held (Lor<l Black- 
burn dissentiente), that on the occurrence of the 
second subsidence a cause cd' action accrued to 
the plaintiff, and therefore tliat his right to main- 
tain an action in 1883 was not barred by the 
Statute of Limitations. JJarley Maiu Colllenj 
Co. V. Mitchell. 55 L. J., Q. B. 529 : 11 A]>p. Cas. 
127 ; 54 L. T.' SS2 : 51 J. P. 148— H. L. (E.) 
Afffrining 32 W. R. 947 — C. A. 

The withdrawal of any part of the stratum to 
the support of which the owner of the adjacent 
soil or house thereon is entitled, is a cause of 
action, as an injury to the right, although no 
immediate damage ensues ; and no fi-esh cause 
of action accrues by the occuiTence of subse- 
quent damage. And, therefore, to an action for 
damage caused by such wit.hdrawal, it is a good 
answer that a prior action has been brought for 
da, mage consequent upon the wrongful act, and 
an accord and satisfaction agreed to a;nd per- 
formed between the parties. jSicMbiY. Wdlianis. 
10 Ex. 259 ; 2 C. L. R. 1304 ; 23 L, J., Ex. 335. 

Within what Time Right to Support is Ac- 
quired.] — The plaintiff's house was built (moi'e 
than twenty years before) upon laud under 
'whicli coal mines had been worked, according 
to the custom of the country, leaving the soil 
weaker than it would otherwise have been. The 
defendant, knowing this, worked his coal mines 
under land adjacent (but not immediately 
adjoining), so as to cause the soil intervening 
to give way, and thus to cause the soil under the 
foundation of plaintiff’s house also to give way : — 
lield, that the defendant was liable ; and semble, 
that after twenty years a house acquires a right 
to the lateral support of the soil around it. 
Browne v. Bolins, 4 H. k N. 186 ; 28 L. J., Ex. 
250. 

The plaintiff in 1824 built a house on a cer- 
tain waste, and in the following year obtained a 
grant from the crown of the surface, excepting 
mines. The house was about thirty yards from a 
quarry. In 1840 the tenant of the owner of the 
minerals, who claimed a right to take the minerals 
without making compensation for damage to the 
surface, began to get stone from under the house, 
in consequence of which and of the blasting 
ope,rations the house became imtenantable. In 
1853 the defendant cut away the supports which 
had been .left under the house, and the house fell 
in. The judge left the question to the juiy, who 
found that the plaintiff had enjoyed the right 
of support for his house, on the foundations on 
•which it stood, without interruption for twenty 
years. On motion for a new trial, on the ground 
that the judge ought to have told the jury that 
the enjoyment was contentions and not as of 
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right:— Held, that the question W’as properly left 
to the jury. lioqers\. Taylor. 2 H. tS: ^s.\s2s : 
27 L. J., Ex. 173 ': 6 W. E,'249.’ 

If a party builds a house on his own lani., 
which has previously been excavated to its 
extremity for mining purposes, he does net 
acquire a right to support for his bouse from 
tlie adjoining land of another, at least not until 
twenty-one years have elapsed since the house 
first stood on the excavated land, and was in 
part supported by the adjoining land, so that a 
grant by the owuicr of the ac [joining Lrrul, of 
such .right to support, may be inferred, foi* rights 
of this sort can have their origin oidv in erant. 
Partridge v. Scott. 3 M. & W. 220 ; 1 H. & K. 31 : 

7 L. J., Ex. 101. 

Surface and Minerals belonging to Bifferent 
Owners.] — Where the surface of land, belongs to 
one man, and the minerals undei-neatb it belong 
to another, no evidence of title appearing to 
regulate or qualify their rights of enjoyment, 
the owner of the minci'als cannot remove them 
without leaving support sufficient to maintain the 
surface in its natural state, IBimfries v. Brogden, 
15 Q. B. 739 ; 20 L. J., Q. B. 10 ; 15 Jur. 124. 

If the surface, while unincumbered by build- 
ings and in its natural state, subsides and is 
injured by the I'cmoval of the subjacent mineral 
strata, although the operation may not haA’e 
been conducted negligently, nor contrary to the 
custom of the country, the owmer of the surface 
may maintain an action against the owner of 
the minerals for the damage sustained by the 
subsidence. II. 

Where the surface of land and the minerals 
under it belong to different owners, the owner 
of the surface is prima facie entitled to sii])poi't 
fi'oni the subjacent strata ; and the owner of the 
minerals in w'orking them is bound to leave 
sufficient support for the surface in its natural 
state. Snuirt v. 3Ivrfo7i. 5 El. k Bl. 30 ; 3 C. L. R. 
1004 : 24 L. J., Q. B. 260 ; 1 Jur. (N.s.) S25. 

Adjacent and Subjacent Mines — Rights of 
Owners.] — The rights and obligations of the 
ow-ner or occupier of adjacent and subjacent 
mines are not the same. The surface owner is 
entitled, as against the occupier of adjacent 
mines or surface, to that support only wdiieh tlie 
adjacent land and mines afford to his properly 
in its natural condition, and can acquire a right 
to support for buildings on his land only by 
possession or enjoyment for twenty years. The 
occupier, therefore, of adjacent mines, working 
them so as to subvert buildings on the surface, is 
not liable to an action unless the buildings have 
existed for twenty years before the working 
which has caused the injury ; whereas the surface 
owmer may maintain an action against the suV}- 
jaceiit mine occupier for an injury to buildings 
on the surface, however recently erected, if it 
is before the commencement of the title and 
possession of the occupier of the mines. Bkhards 
y. leukhis, 18 L. T. 437 ; 17 W. R. 30. 

Damage to Land not immediately adjoining,] 
— ^When the -working of mines, in however ca^^fful 
a manner, has occasioned the subsidence of the ; 
land of another, although not immediately ad- :i 
joining, damages may be recovered in respect 
of the injury do buildings thereon erected or a 
enlarged within twenty years, provided their ; 
weight ffid -not occasion or contribute to the 
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subsidence. limner v. Xnowl€s^ 6 H. & N. 454 ; 
30 L. J., Ex. 102 ; 3 L. T. 746 ; 9 W. E. 615. 

Ill 1833 a manufactory was erected on a close, 
and ill 1841, and between that time and 1849, 
the building was enlarged. In 1843 the close 
and buildings, which were leased for a term, 
wbi(*h expii^id in 1851, were conveyed in fee by 
B., the owner, to C. C. died in 1849, and in 
1851 the devisees under his will conveyed the 
close and buildings to the plainti-ffi in fee, who 
before 1849 was assignee of the term and occn- 
p>ied the buildings. In 1849 and 1850 the defen- 
dants, in getting coal from their mines, near but 
not inimcdlately adjoining the close, caused the 
surface to subside, by which the buildings were 
injured. The devisees of 0. did not thereby, 
in fact, sustain any damage, inasmuch as they 
incurred no expense, and continued to receive 
the Ml rent from the premises, and upon the sale 
thereof obtained the full value, without reference 
to any injury thereto (of which they were 
ignorant) by the mining operations. Subse- 
quently to the sale to the" plaintiff, the working 
of the mines under lands near to, but not adjoining 
the close on which the building stood, occasioned 
a further subsiden ce. No damage was done by the 
working of the mines subsequently to 1852, but 
the subsidence of the ground continued, the 
consequence of the previous mining operations. 
The mining was skilfully conducted, and the 
buildings did not contribute to the subsidence. 
In 185.5 the plaintiff brought an action against 
the defendant : — Held, that he was entitled to 
recover damages in respect of the deterioration 
in value of "the manufactory, the machinery 
broken, the increased expense of keeping it in 
re]>air and working order, and the diminished 
profits both in respect of his occupation before 
and after the purchase. Ih. 

Held. also, that the devisees of C. might main- 
tain an action for the injury to their reversion 
during the subsistence of the lease as trustees, 
and for the benefit of the vendee. II. 


A.’s mine was flooded by water which had, 
after an unusual rainfall, accumulated in an 
excavation made by B. on his land, and had 
escaped thence through his mine into A.’s, which 
was situated at a lower level : — Held, that 
althougli B. in making the excavation had no 
intention of collecting water therein, and 
although he had provided an outlet for such an 
amount of water as might be looked for in 
ordinary seasons, he was liable for the damage 
sustained by A. Ih. 

The defendants, the owners of a mining 
property, sank a shaft by which they tapped 
the water which had formerly found its way 
into certain old workings on their own ground, 
and had thence percolated into the plaintiff’s 
mines. The defendants then made a borehole 
at the bottom of the shaft. It was admitted 
that the making it was not in due course of 
mining, but only for the purpose of getting rid 
of the water. The effect of the borehole was to 
let off the water into the above-mentioned old 
workings on the defendarits’ ground, whence it 
percolated into the plaintiff’s works in the same 
way in which it would have done if neither 
shaft nor borehole had ever been made : — Held, 
that the defendants had not by making the 
shaft so appropriated the water as to lay them- 
selves under an obligation to keep it from coming 
upon the plaintiff’s land, and that, as the effect 
of the defendant’s operations was not to throw 
upon the plaintiffs’ land any burden which it 
had not borne before, the plaintiffs’ case failed. 
West Cwmherland Iron and Steel Co. v. Kenyon., 
48 L. J.. Ch. 793 ; 11 Ch. D, 782 ; 40 L. T. 
703— C. A. 


b. Inundation of Mines. 

Liability for Operations causing Bamage.]— 
A. was the lessee of mines. B. was the owner of 
a mill standing on land adjoining that under 
which the mines were worked. He desired to ! 
construct a reservoir, and employed competent 
persons, an engineer and a contractor, to con- 
struct it. A. had worked his mines up to a spot 
where there were certain old passages of disused 
mines ; these passages were connected with 
vertical shafts which communicated with the 
land above, and which had also been out of use 
for years, and were apparently filled with marl 
and the earth of the surrounding land. No care 
was taken by the engineer or the contractor to 
block up these shafts, and shortly after water 
had been Introduced into the reservoir it broke 
through some of the shafts, flowed through the 
old passages and flooded A,’s mine : — Held, that 
A. was entitled to recover damages from B. in 
resiiect of this injury. Hylands v. Meteher., 37 
L. J., Ex. 161 ; L. E. 3 H.'L. 330 ; 19 L. T. 220. 

A mine-owner will not be liable to the owner 
of an adjacent mine for injury occasioned to 
such adjacent mine, where such injury proceeds 
from natural causes, in themselves beyond his 
control, though his own acts, may have conduced 
to produce the injury, if his acts have only been 
those of the proper and ordinary, working of his 
own mine, without default or negligence. SmitJl 


Mines excepted out of Bemise.] — Where mines 
were altogether excepted out of a demise of the 
surface : — Held, that the rights of the owner of 
the surface and the owner of the mines did not 
in any way differ from those of the owners of 
adjoining closes, who are strangers in title, each 
of \vhom is entitled to the water found upon liis 
land, but neither of whom is entitled to complain 
of the loss of that water by natural percolation 
set ill motion by his neighbour’s excavations ; 
for it makes no difference whether the respective 
closes are adjacent vertically or laterally, and 
the grant of the service cannot carry with it 
more than the ownership of the entire soil 
would. Ballacorkish Silver., Leojl and Coj};per 
Minin/j Co. v. Bxmhell, 43 L. J., P. C. 19 ; L. E. 
5 P. C. 49 ; 29 L. T. 658 ; 22 W. E. 277— P. 0. 

Action for Injuries done by, when Maintain- 
able.] — The defendants worked mines in two 
places (A. and B.), B. being to the deep of A., 
towards which the water from A. would natu- 
rally flow in a proper course of working, and to 
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save pumping, stopped up the only opening 
■between A. and B., so as to dam up the water in 
A., which they abandoned. The water thus 
dammed up rose so high as to overflow by natural 
gravitation into the plaintifiis’ mines, through 
openings made by their predecessors trespassing 
in the defendants’ mines : — Held, that the plain- 
titfs were not entitled to any relief, but iiiasniuch 
as the defendants had in the first instance, and 
until restrained by injunction, used artificial 
means (pipes) to send the water to the plaintiffs’ 
mines, the bill was dismissed without costs. 
JjQinax V. Stott, 39 L. J., Ch. 834. 

The rule that a -mine-owner must protect him- 
self against water flowing from a neighbouring 
mine in the ordinary course of mining operations 
lias no application to a case where the conse- 
quence of a man’s mining operations is the 
tapping of a riverbed, and the precipitating of 
the water of the river into his own mine and 
thence into that of his neighbour. Crompton v. 
Zmi. 44 L. J., Ch. 69 ; H R. 19 Eq. 115 ; 31 
L. T. 469 ; 23 W. R. 53. 

A bill alleged that the result of certain mining 
operations of the defendant must inevitably be 
the tapping of a, river bed, and the consequent 
flooding of the mines of the defendant and the 
plaintiff ; and it further alleged, in substance, 
that the operations in question were not legiti- 
mate mining operations, and could not result in 
any good to the defendant ; and it prayed for an 
injunction against the defendant Held, that 
the bill was sustainable. 1 h. 

The owner of a coal mine excavated as far as 
the boundary (which he was by custom entitled 
to do), and continued the excavation wrongfully 
into the neighbouringnnine, leaving an aperture 
in the coal of that mine, through which water 
passed into it and did damage : — Held, that the 
party excavating was liable in. trespass for 
breaking into the neighbouring mine, but not in 
.an action on the case for omitting to close up 
the aperture on his neighbour’s soil, though a con- 
tinuing damac'e resulted from its being unclosed. 
Clef/f/ w Dearden, 12 Q. B. 576 ; 17 L. .J., Q. B. 233. 

An owner of a mine at a higher level than an 
adjoining mine has a right to wnrk the wliole of 
his mine in the usual and proper manner for the 
purpose of getting oat the minerals in any part 
of his mine ; and he is not liable for any water 
which flows by gravitation into such adjoining 
mine from works so conducted. But he has no 
right, by pumping or otherwise, to be an agent 
in sending water from his mine into the adjoin- 
hiff mine. Baird v. Williammiu 15 C. B. (k.s.) 
576 ; 33 L. J., C. P. lOl : 10 Jur. (i^.s.) 152 ; 9 
L. T. 412 : 12 AV. R. 150. 

A railway company, under the authority of 
an act, took for its line ground lying over mines, 
not. worked, belonging to a former owner of the 
surface. In oi’der to gain the level of its line, 
the company took away a stratum of clay, and 
left a surface of porous rock ; they carried on 
the line at a slight ascent, to a brook at some 
distance, over which they carried the line by 
a flat bridge, not constructed so as to contain 
the waters in times of fl.ood. 'Betw^een this 
brook and the surface of the mine there wms 
originally a rising ground, through which the 
compan.}- made a cutting for the level of its line. 
Afterwards, the ovmer of the mines began to 
work them, and tb.e line began to sink ; the' 
■company kept up the level of the line 'by heap- 
ing ashes and such substances thereon, and on 
the drains by the side of the line, which had 


also sunk. The company was hound to keej) up 
these drains, but after they had sunk did not. 
A flood came, and the waters of the broolc, 
where it is crossed "by the bridge, overflowing 
the girders, were carried down along the hollow 
of the line and of the drains to the spot over- 
lying the mines, and sinking through the porous 
rock, deluged the mines, and stopped the \K^rks : 
— Held, that the owner of the mines had a right 
of action against the conii)aiiy for the injuries 
arising from both the overfloNv from the brook 
and the fall of rainwater on the spot, and the 
overflowings of springs laid open in the cutting, 
and that his remedy did not lie for com])ensation 
under the act. JBtignall v. L. JT. W. iih/., 1 
H. & C. 544 ; 31 L.' J., Ex. 480'; 9 Jur. (x.S.) 
254 ; 9 L. T. 419 ; 10 W. R. 802~Ex. Oh, 

The lessees of a colliery, being in possession 
of other mines adjoining, and to tiic rise of a 
particular mine, worked the mine by drivings 
from their own mine, and in exercise of powers 
contained in their lease made a channel through 
which the water flowed from their own to the 
mine by gravitation : — Held, that they were 
not liable to make compensation for damage 
caused by the water so flowing. Jeqon v. Vivian, 
40 L. J., Ch. 389 ; L. R. 6 Cli. 742 ; 19 AV. R. 
365. 

A declaration stated that the plaintiff's and 
defendants were in possession of coal mines 
abutting upon each other : that the defendants, 
before the committing of the grievances, had 
trespassed upon the plaintiffs’ mines, and carried 
away quantities of coal ; that after the tres- 
passes quantities of water accumulated in tlie 
defenclaiits’ mine, and would have inundated the 
plaintiffs’ mine unless a sufficient barrier existed ; 
that the defendants, by their trespasses, carried 
away quantities of coal, which, but for those 
tresi)asscs, would have been suffered to remain 
and wonkl have constituted a barrier, preventing 
the water in the defendants’ mine from inun- 
dating the plaintiffs’ mine ; that, as the defen- 
dants had by their tres})asses deprived the 
plaintiffs of their barrier, it became tlie defen- 
dants’ dut}'- to make such provision that none of 
the water acciiinulated in their mine should 
flood the plaintiffs’ mine. Breach, that tlie 
defendants neglected to make such provision, 
whereby the water accumulated in their mine, 
flooded the plaintiffs’ mine, and prevenred them 
from working the same : — Held, that an action 
on the case would lie for the injury ; and semble, 
that the defendants’ duty was properly described 
in the declaration. Firmtsfom v. Wkceley. 2 
D. &:L. 203; 13 L. J., Ex. 361. 

xi. and B. were lessees under the same land- 
lord of the minerals under two adjacent parts of 
the same estate. The soil over the mines was 
in its natural condition impervious to water. 
B. so worked his mine that the surface of the 
ground cracked and sank, and the rainfall and 
surface water flowed through the Assures and 
found its way into xl.’s mine, which was at a 
lower level than B.’s : — Held, that B. was not 
liable for the damage so done in the natural 
course of user of his own land. v. 

Waddell, 2 App. Cas. 95 ; 35 L. T. 639 — H. L. 
(Sc.) ■■ 

Where mineral workings have caused a sub- 
sidence of. the surface, and a consequent flow of 
rainfall into an adjacent lower coalfield, the 
injuries being entirely' from gravitation and 
percolation are not a'Talid ground for any claim 
of damages, Ih 
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BigM to Injunction.] — On a bill . for an j 
injurictiori to protect the plaintiffs’ coal mines 
from injury liy the water flowing to them from 
the defendants’ colliery, the court, on motion, 
granted an injunction restraining the defendants 
from working tlieir coal mines in places 
which migl.it injure or endanger the plaintiffs’ 
mines until answer or further order, but gave no 
directions for the trial of the right in a court of 
law. The parties went into evidence and the 
cause was brought to a hearing, when the court 
refused until the plaintiffs had established their 
right at lew to make the injunction perpetual, 
but retained the hill for a year, giving the 
plaintiffs liberty to bring such action as they 
might be advised, continuing the injunction in 
the meantime. Beaufort {Bulte) v. d/iu’rv.v, 0 
Hare, B40. Varied on appeal, 2 Pin 6SB : 12 
Jur. 614. 

In a suit for an injunction to restrain the 
defendant from making a drift from his colliery, 
w'hich would have the effect of conveying water 
from liivS colli eiy to the colliery of the plaintiff, 
the injunction was granted, the hill retained foj- 
a year, with liberty for the ])laintiff‘ to bring 
such action as he might be advised. The plain- 
tiff brought his action on the case for damages, 
but failed in the action in consequence of its 
appearing from the evidence, that, by the plain- 
tiff having ceased to work his engines before 
the making of the drift, the water in his own 
colliery had risen above the level of the water in 
the defendant’s colliery. The plaintiff therefore 
failed in proving actual damage ; hut the ques- 
tion as to the legal right to make the drift was 
not decided. The answer stated that the drift 
was completed, and that no injury had arisen to 
the plaintiff. Lord Chancellor refiused to direct 
an issue or a special case, and dismissed the hill, 
no injury from any future acts of the defendant 
being apprehended. ;S’. 0.. 14 Bur. 607. 

Injunction gi'anted, prohibitory in form, but 
mandatory in its effect. Tenant of a mine 
restrained, on motion, from permitting a com- 
munication with an adjoining mine to continue 
open, and 'watei* to flow through the same, the 
efect intended being to compel the defendants 
to close the communication. Mexhonnifjli: 
(^JSarT) V. JJowe?', 7 Bear. 127. 

The propi’ietors of a coal mine had so worked 
their mine by opening cuttings to draw off the 
water therein, that they had caused the neigh- 
bouring and adjoining mine to be flooded, and 
from such openings they had also abstmeted 
coal from their neighbours’ mine, and sold the 
same for their own benefit. An injunction was 
granted to restrain them from further proceed- 
ing : to stop up the existing openings and 
cuttings ; from making another further opening 
which would have the effect complained of : for 
compensation for what damage had been sus- 
tained, and for an account of the value, of the 
coaT abstracted. Plant v, Stott, 21 L. T. 106. 

The barrier between two mines having been 
perforated, the owner of one of them artificially 
. conducted his water so as to pas.s by the perfora- 
tions into the other, that mode of removing it 
from liis mine being most beneficial to himself, 
thereby causing irreparable damage to the plain- 
tiff : — TIeld, that tbe court would, , on an 
interlocutory application, gi‘ant a mandatory 
injunction, so as to keep things in the state in 
which they were ante iifem motam until the 
hearing. Westminster Brymio Coal and Coke 
Y. w 'L. x, Oh. m, ■■■■■ " 


2. GKANT of SlTEFACE — RESERVATION^ OF 

Mines. 

G-enerally.] — hio [) resum })tion of a grant of 
mines against an express reservation o,n a sale 
many years ago, merely from permitting expen- 
diture without claim. Wunocoj v, Ilowe, li) Ves. 
156 ; 12 E. E. 157. 

Prima facie, the owner of the surface is 
entitled to the sinface itself, and all below it, 
ex jure naturm ; aiid those who claim the jiro- 
perty in the minerals below must do so by some 
giant or conveyance by him, or from the crown. 
itowhothain v. E7/,vayq *8 H. L. (Jas. 348 : 8U L. J., 
Q. B. 49 ; 6 Jur. (N.S.) 965 ; 2 L. T. 642. Aitirm- 
ing 5 IV. E. 820 — Ex, Ch, 

The rights of a grantee of the minerals, by 
whomsoever granted, .must depend u}.)on the 
terms of tlie deed of conveyance ; hut jirima 
facie it will be presumed, if the minerals are to 
be enjoyed, that a [)Ower to get them was also 
granted or reserved as a necessary incident. Ih. 

Where the owner conveys land to a person, 
reserving tbe “liberty of working the coal’' in 
those lands, he must he taken to have reserved 
the estate of coal (unless there arc clear words in 
the deed qualifying that right of property) with 
which he stands vested at the date of the con- 
veyance. Hamilton (^Duhel) v. Bunloj). 10 App. 
Cas. 813— H. L. (Sc.) 

When a landowner sells the surface, reserving 
to himself the iiiiiie,ials with power to get them, 
he must, if he intends to have po\ver to get them 
in a way which will destroy the surface, frame 
the reservation in such a way as to shew cleaily 
that he is intended to have that })ower. Jlewt v.. 
Qlll, 41 L. J., Ch. 761 ; L. E. 7 Ch. 099 : 27 L. T. 
291 ; 20 W. E. 957. S. P., Harris v. Iti/ding, 5 
M. W. 60; 8 L. J., }2x. 181. 

If the owmer of a piece of land sells the surface 
and reserves the minerals below it, with power' 
to get them, he must, if ho intends to have the 
power of destroying or letting down the surface 
by subsidence in getting them, frame his power 
in such language that the court may be able 
to say from the titles that such was clearly the 
intention of the iiarties. The rule estaldislied. in 
llowhotluim V. (8 H. L. Cas. 348) and 

Bncltnnan v, Andrew (L. E. 2 H. L. (Sc.) 28<>> 
cited. Asplen v. Seddon (L. E. 10 Ch. 394) 
approved, but distinguished. JMxoti v. White, S 
App. Cas. 833— H. L. (Sc.) 

A lease contained an exception in favour of 
the lessor, of the mines and quarries under the 
demised property, -with full power to win and 
work, and also with fi’ee way leave and passage 
to, from and along the same. The lessor cove- 
nanted, i.n using the excepted rights, to do as 
little damage and spoil to the soil as possible : — ^ 
Held, that the lessor was not entitled so to work 
the reserved mines as to let dowai the surface. 
The right to support is incident to a grant of the 
surface, and cannot be taken awaay, except by a 
clear indication in the instrument of such ' an. 
intent. Proud v. Bates, 6 N. E. 92 ; 34 .L. J., 
Oh. 406 : 11 Jur. (N.s.) 441 ; 13 L. T. 61. 

Whei’e an owner of land has gnanted the- 
surface, reserving the coal mines and seams of 
coal, and a right of entry for the purpose of 
working and winning the same, making compen- 
sation for the damage cause J in so doing, he is 
not entitled to w'ork out all the coal so as to 
cause the surface to sink, unless the established 
course and practice of good mining at the time 
of the reservation justifies ' him in so doing.. 
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Briuert Y. Morton, 5 El. & Bl. SO; 3 C. L. E. 1004 ; 
24 L. J., Q. B. 260 ; 1 Jiir. (n'.s.) 825. 

A deed of the 9tli December, 1671, which 
severed the surface from the minerals, contained 
a reservation of the mines to the grantor, with 
free and full power and libertjr to work, sink, 
dig for or win the same, and to drive drifts^ 
make water-courses, or do any other act neces- 
sary or convenient for the working, winning, or 
getting the same, with a covenant by the grantor 
to pay to the grantee treble the damages, loss, or 
prejudice which the grantee shoukFsnstain by 
reason of such digging or working : — Held, that 
the reservation was subject to the implied right 
of the grantee of the surface to support from the 
minerals, and did not empower the grantor to 
remove the whole of the minerals without 
leaving a support for the surface. Ih. 

A. conveyed to B. in fee, a messuage, buildings, 
yard, gardens and homestead, with the appur- 
tenances, and certain closes of land, excepting 
all mines of coal under the lands and heredita- 
ments ; with liberty to enter and sink pits for 
getting all such coal, and to erect engines and 
make drains necessary for working the coal ; 
■except as to such lands as lay within 150 yards 
of the messuage and buildings, and except any 
hoinosteful : — Held, that the seller thereby 
reserved to himself the right to dig coals under 
the messuage, buildings, and homesteads, and 
within 150 yards of the same, but was not 
entitled to sink pits, erect engines, or make 
ch'ains within 150 yards of the messuage or 
buihlings. or within the homestead. Bowler v. 
Woolleii, 15 East, 444. 

A., being seised in fee of lands, granted the 
lauds to P., his heirs and assigns, reserving to 
himself, his heirs and assigns, ‘‘all and all 
marine]' of coals, seams ami veins of coal, iron 
ore, and all other mines, minerals, anil metals 
which then were, oi* at any time, and from time 
to time tliereafter, should be discovered in or 
u})on the iiremises, with free libei’ty of ingress, 
cgj'ess, and ingress, to come into and upon the 
premises, to dig. delve, scai'ch for, and get the 
mines and evei'y part thereof, and to sell, dispose 
■of. take, and convey away tlie same at their free 
will and pleasure : and also to sink shafts for the 
raising up works, carrying away and disposing 
of the same oi' any [lart thereof, making a fair 
conipensatioii to P. for the damage to be done to 
the premises, and the pasture and crops growing 
thereon” : — Hekl, that niuler this reversion, A. 
was not entitled to take all the mines, but only 
so much as he could get, leaving a reasonable 
siipDOi't to tlie sLiJ'face. Hnrrh v. litjd'mg, 5 
k W. 60 ; 8 L. J., Ex. 181. 

Where mines were altogether excepted out of 
a demise of the sui'face : — Held, that the rights 
of the owner of the surface and the owner of the 
mines did not in any way diii’er from, those of 
tlie owners of adjoining closes, who are strangers, 
in title, each of whom is entitled to the water 
found up(.)ii his laud, but neither of whom is 
entitled to complain, of the loss of thn..t water by 
natural percolation set in motion by his neigh- 
bour’s excavations ; for it makes no difference 
whether the respective closes are adjacent verti- 
cal Iv or laterally, and the grant of the surface 
cannot cany with it more than the ownership 
■of the entii'e soil would. BaUaeorlihli, Silver^ 
Bead and fbppc.r Mhmiq Co. v, BnonJ/eU, 43 L. J., 
P. C. 19 ; L. R. 5 P. C. 49 ; 29 L. T. 658 ; 22 
'W, R. 227. ^ 

.By a deed dated in 1783, the plaintiff’s prede- 


Gesso.rs in title revoked the old uses of certain 
lands, and granted and appointed such iaiids to 
the defendant’s predecessors in title and Ids lieirs, 
saving and reserving to tlieniselves and tiieir 
heirs full and free liberty to get and i-ai'ry away 
the minerals thereundci' : — Held, that the clause 
of reservation operated, not as an excei)tion of 
the minerals, but as a regrant of a non -exclusive 
licence to get them, and that the defendant 
could not be restrained from working the mines. 
Sutherland (Dulip) v. Ileafheofe, 61 L. J.. Ch. 
248 ; [1892] 1 Oh. 475 ; 66 L. T. 210— C. A.' 

Contract Expressly Exempting from Liability. ] 
A feu of land was granted resei’viug the subjacent 
minerals, and stipulating that tlie feiiar should 
have no claim against the siiperioj* or his tenants 
in respect of any damage that might ai’ise from 
the working of the minerals. Damage having 
arisen, the feuar is not entitled to an interdict 
prohibiting the woi’kings coin[)lained of. us he 
has by his contract bound himself to submit to 
the consequences. Buchanan v. Andrcn(\ L. E. 
2H. L. 8c. 286. 

Mode of Working.] — In a conveyance of land 
in Northumberland, a reservation was made to 
the grantor of all “ mines oi' seams of coal, and 
other mines, metals, or minerals,” under the land 
granted, with liberty to dig, bore, work, lead, am I 
carry away the same, and to make pits. &c. : — 
Held, that the terra ‘‘ minerals *’ included free- 
stone, but that the grantor had liberty only to 
get the freestone by uiulerground mining, and 
not bv working in an open iiuarry. Jhll v. 
WiUok 35 L. J.*; Ch. 337; L. E. 1 Ch. 303 ; 12 
Jur. (nA.) 263 ; 14 L. T. 11.5 ; 14 W. E. 193. 

Case in which grants of land rtiservirig the 
minerals, each reservation varying in substance 
and expression, were held to have secured or not 
to have secured, a I'ight to cany outside mine- 
rals miderneath aiuEthrough the land granted. 
Eemarks as to whether the rights reserved were 
rights of property, or rather in the nature of 
privileges, servitudes or ca.sements. liauim/g v. 
Blair,, 1 App. Cas. 701- — H. L. (Sc.) 

When in a feu charter the superior reserves 
the coal and limestone, with the light to work 
them, giving satisfaction for damage, the right 
reserve'll is n right of property, or an absolute 
ownership, and not a mere servitude oi' easement ; 
the surface and the minerals becoming separate 
tenements severed in title, and in such a case the 
superior, as absolute propiietor of the reserved 
coal and limestone, may make a tunnel through 
them for the conveyance of other minerals be- 
longing to him in the lands adjacent. Ila m Uton 
(Build) Y. (xToImu. L. E. 2 H. L. (Sc.) 166. 

TJnuecessary Interference. ” ] — The 

owner of lanil uude]‘ wliich there were several 
strata of coal, demised one of the upper strata to 
the plaintiff, reserving to himself and his les.sees 
the I'ight of working any coal not included in 
that demise, and the same powers and privileges 
with respect to such last-mcntiouod coal as if 
that demise had not been made; provided 
always, that in exercising such powers and privi- 
leges the working of the coal then demised should 
not be prevented or unnecessarily interfered with, 
and that compensation should be made to the 
plaintiff for any necessary interf ereiice with the 
workings.; ■ The landowner afterwards demised 
some of the strata of , coal, underlying the. coal 
demised ■ to the plaintiff, to the M. company. 
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The plaintifi brought an action for an injunction 
against the landowner and the company : — Held, 
by Kay, J., on the constinction of the lease, that 
working under a barrier between the demised 
coal and an adjoining worked-out mine, in such 
a way as might probably endanger the barrier, 
and therebj’dct in a sufficiently large quantity 
of water to delay and impede the working of the 
upper strata, was an “ unnecessary interference ” 
within the meaning of the proviso in the lease. 

But held, by the court of appeal, that the pro- 
viso in the lease was unintelligible and could not 
determine the rights of the parties ; that if a 
lessor wished to reserve rights in derogation of 
his grant, he must do so in plain terms ; and 
that on that ground the plaintiff was entitled to 
an injunction if he could })rove that the works 
threatened by the defendants would in all pro- 
bability affect the securitv of his mine. Mvndu 
Y. Bntland 23 Ch. D. 81 ; 31 W. K. 510 

— C. A. Affirming 46 L. T. 477. 


Estate Sold in Lots.] — The conveyance of an 
estate in a mining district, sold in lots, contained 
an exception of all mines and minerals under 
the land included in the lot conveyed, with full 
power for the grantor to work, get, and dispose 
of them, without entering upon the land sold, 
and without being answerable for any injury to 
the land, or any buildings on it, by reason of 
working or getting the excepted mines or 
minerals, and without being liable to any action 
or suit for any such injury : — Held, that a pur- 
chaser' of two of the lots was not entitled against 
the grantor to either vertical or lateral support 
for the surface of his land. Williams v. Baifnall^ 
12 Jiir. (sr.s.) 987 ; 15 W. R. 272. 

Covenant or Condition.] — The plaintiffs were 
seised in fee of lands to which their predecessors 
derived title under a conveyance in the reign of 
Elizabeth, wherein the grantor reserved to him- 
self and his heirs male a rent-charge of Is, 8^., 
and which contained a proviso that the grantee 
and his heirs should not dig or get any coal upon 
the lands for sale, but only such as should be 
burned or employed thereon. The defendant, 
claiming title under a demise from a descendant 
of the grantor, had for more than twenty years 
worked from mines of liis own undei' adjacent 
lands into, and had taken coals from, the mines 
under the plaintiff’s lands : — Held, that the pro- 
viso ill the original conveyance was a covenant, 
and not a repugnant condition, and that it did 
not affect the amount of damages which the 
plaintiffs were entitled to claim, as, under it, the 
grantee was still entitled to get all the coal for 
his own use, though not to sell it, Ashton y. 
Stoeh, 6 Ch. B. 719 ; 25 W. R. 862. 

Buildings to be Erected, ] — Upon a conveyance 
of land for the express purpose that buildings or 
other works shall be erected upon it — the right 
of working minerals being reserved to the vendor 
— the purchaser is entitled to support from the 
adjacent and underlying soil, not only for the 
surface land, but for the buildings erected upon 
it : and this 3‘ight is not affected by the circum- 
stance that the conveyance is to a company 
taking the land under compulsory powers, an<l 
not from the vendor voluntarily. Mliot v. North 
Mistem 10 H. L. Cas. 3B3 ; 32 L. J., Ch. 
A/; V 402 ; 9 Jw. (K.8.) »55 ; 8 L. T, 337 ; 11 W, E, 604, 
- 'C'-' ■ "The vendor of land adjoining other land of his 
own under which are mines and minerals, and 


who knows at the time of the sale tliat the 
vendee is about to erect upon the land so pur- 
chased substantial buildings, impliedly covenants, 
that he will not use or permit the adjoining land 
to be used in such a maimer as to derogate from 
his grant. Slddons v. Short, 46 L. J., G. P. 79.“) 

2 C.'P. I). 572 ; 87 L. T. 230. 

A. .sold land to B. for the purpose of an iron 
foundiy. Adjoining the land so sold to P>., A. 
had other land under which was coal. A. after- 
wards leased the minerals to C., \v,ho commenced 
working the coal within such a distance from the 
land of B. as to be I'easonably calculated tO' 
endanger its stability : — Held, grouiid for an 
injunction against A. and C., although no actual 
damage had been sustained by B. I h. 

The holder of a building lease, where mineinls 
are reserved, has a right to dig foundations for 
buildings about to be erected and dispose of tlic 
materials dug out, but not to do so in order to 
improve the surface as a building site. Ilolinsoa 

V. Milne^ 53 L. X, Ch. 1070, 

A piece of lancl on which a cotton mill wais to 
be built was conveyed, the grantor reserving to- 
himself a chief rent, and reserving all mines and 
minerals under the piece of laud, and pow'er to 
take the same at pleasure, making compensation 
for damages to be done to the cotton mill. The 
grantee covenanted to build said keep and repair 
the cotton mill ; — Held, that the grantor w'ould 
not be restrained from -working and taking the 
minerals under the piece of land, though the 
buildings on the piece of land would necessai’ily 
be thereby injured. Aspden v. Seddon., 44 L. J., 
Ch. 359: L. R. 10 Oh. 394 ; 32 L. T. 415; 23 

W. R. 580. 

Custom whether Consistent with Reservation. ] 

— farm was let under a written agreement, 
reserving to the landlord -‘all mines and minerals, 
sand, quarries of stone, brick, earth, and gravel 
pits.” A local cu.stom (which, it was suggested, 
had grown up -within the last thirty or foi'ty 
years) allowed tenants of such farms, let with a 
similar reservation, to take away the flints that 
were turned up in the ordinary coin:se of good 
husbandry, and to sell them for their own bene-ftt. 
If the flints were not turned up and removed 
such farms could not be properly cultivated : — 
Held, that the custom was reaso-nable and valid ; 
and when read into the written agreement was 
not inconsistent with the reservation, even 
assuming (but without deciding) that ihe reser- 
vation of ‘‘mines and minei'als” included such 
flints. Tucher v. Linger^ 52 L. J., Ch. 941 : 8- 
App. Cas. 508; 49 L. T. 373; 32' W. R. 40— 
H. L. (E.) 

Compensation in respect of Operations.] — W. 
purchased lands, formerly part of the waste of a 
manor, which were sold under a local inclosure 
act to defray the expenses of the act. Tlie lord 
of the manor leased the mines under the lands so 
sold to K., who commenced working by sinking 
shafts. W. filed a bill against the lord of the 
manor and K., to restrain the working of the 
mines, or at least such a working as to cause a 
subsidence of the surface. It having been p-roved 
that the mines could not effectually be worked 
without causing a subsidence of the surface : — 
Held, that the lord of the manor, or liis tenant, 
had a right to work the mines, to an extent 
which might cause the utter destruction of the 
land above, making compensation to the ownex’ 
of the surface for the <lamage done. Wahefield v. 
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89 L. J., Cli. 441 ; L. R. 4 
H. L. 877 ; 23 L. T. 102. 

Scmble, that there may be a valid claim by 
custom, or prescription in a manor, for the lord 
or liis licensees to work mines so as to destroy 
the tenants’ surface. IV. 

I'lie owner in fee of an estate granted away a 
portion of it, which ultimately became the })ro- 
perty of the plaintiff, but reserved a rent-charge 
(subsequently redeemed), and also the minerals 
under the land so granted, and the right to work 
them, paving com])cnsation for all damage that 
should be done thereby to the erections on the 
land. The grantee (for the better securing of 
the rent-charge) covenanted to build a mill 07i 
the land granted to him. The owner in fee 
afterwards'granted to the defendants’ predecessor 
in title the minerals, rights and liberties so 
reserved, and also the other^ and adjacent por- 
of the estate. The defendants, who took 


tion of the estate. The defendants, who tooh 
with notice of the agreement as to the payment 
of compensation, worked the minerals under the 
plaintiff’s land, and also the minerals under their 
own land, and by the operation of one or other 
of these workings, or by their joint operation, let 
down the suiface of his land, and so injured the 
mill which had been built there in accordance 
with the covenant : — Held, first, that the right 
to work the subjacent mines being subject to the 
condition of paying compensation, the plaintiff 
could maintain an action, for the injury done to 
the mill by the working of those mines. Aspden 
V. Seddon, 46 L. J., Ex. 353 ; 1 Ex. D. 496 ; 36 
L. T. 45 : 25 W. R. 277—0. A. 

Held, secondly, that if the injury arose from 
the working of the mines under the ad 3 acent 
lands, or from the combined effect of working 
those mines and the subjacent ones, the plaintiff 
was still entitled to recover. Ih. 

A conveyance of land in, fee was made subject 
to a reservation to the grantors of mines and 
minerals, and extensive powers of occupying and 
using the suiface for the purpose of working the 
same. It was provided that it should not be 
lawful for the grantee to do or suffer anything 
to be done whereby the grantors should be pre- 
vented, hindered, or obstructed in the exercise 
of the powers reserved, and also that the grantors 
should make to the grantee annually reasonable 
compensation for damage or spoil of ground to 
be occasioned by the exercise of the reserved 
powers. Previously to the date of the deed ot 
conveyance the premises were leased to the 
grantee, subject to similar reservations to those 
fii tlie conveyance, and workings already existed 
which had taken place under such reservations ; 
—Held, that no restriction was placed by the 
words of the conveyance on the use by the 
srantce of the land for any })iirpose to which it 
was ap],)licablo so long as he dul not touch or 
interfere with the minerals, and the compensa- 
tion for damage or spoil of ground occasioned 
by the exercise of the powers reserved must be 
estimated with reference to the value of the 
land for any purpose to which an oidinaiy 
owner might put it: and that compensation 
was due in respect of damage arising* from the 
use subse(i[uentlv to the conveyance of land in- 
cluded therein that had been previously occupied 
and used for mining purposes, but not in rppect 
of the mere existence of workings m being at 
the time of the deed, or their subsequent user, 
without any fresh damage. d^Iordme y . 

42 L. J., C. P. 114 ; L. B. 8 C. P. 8.16 
28L.T.593. , . ^ 


By a deed of 1857, A., who was tenant for life 
under the will of S., conveyed (under a power) 
land to B. in fee, with a reservation out <:)f tiie 
grant of “ all and every the seam or seams of 
coal and other minerals under. the hereditaments 
granted, with power to win, work, and cairy 
away the same under or over any part of tlie 
hereditaments and premises, A., or the person or 
persons for the time being entitled thereto, and 
his or their assigns, pacing to B., his heirs 
and assigns compensation for any damage 
which he or they may sustain,"’ and a covenant 
by A. that he had not done or permitted any act 
or thing whereby’’ the premises or the like should 
or might be incumbered or prejudicially” affected. 
An<l B, covenanted, for himself, liis heirs ;.md 
assigns, “ that the hereditaments and premises 
conveymd, or any buildings now or hereafter to 
be erected thereon, shall not at any time here- 
after be used for the manufacture, sale, or storing 
of any combustible matter, or for the purpose of 
any offensive trade or business, the side walls to 
be not less than eighteen feet high, and to he in 
uniformity’’ with the street.” In 1S44, S-, A.’s 
testator, demised to C. and D. a colhciy and 
coal mines and seams of coal, as well opened as 
not opened” (including and comprising all 
seams of coal under the land conveyed by the 
deed of 1857), with lull power to the lessees, 
their executors, administrators, and assigns, to 
win, work, and carry away the seams of coal for 
a term of yx^ars not yet ex[hred. The plaintiff; 
became possessed of the land coniY>rised in tlie 
deed of 1857, and built four houses theieoii | and, 
whilst he was so possessed, the houses were 
injured l)y the working and carrying away by 
the assignees under the lease of 1844 of the 
seams of coal thereunder. He thereupon brought 
an action against A., claiming compensation 
under the reservation contained in the deed ot 
1857. A. pleaded as to the damages and iiijiuy 
done to the part of the piece of ground on which 
the houses were built, and to the houses, and to 
the compensation claimed, that such damage and 
injtirv vvere occasioned by” reason of the iKuiscb 
having been erected thereon ; — Held, that the 
compensation clause in the deed of lBi)7 extended 
to houses thereafter built upon the land, and 
consequently that the plea was no answer. 
JBerJdey v. Shafto, 15 C. B. (x.s.) 79. 


3 . ’Wrongful WoKia^a. 

By Bailway — Amalgamation.] — Questions 
having arisen in 1862, between the lessees of two 
adjoining collieries, one of such lessees being the 
West Hartlepool Railway Company, as to the 
boundaries of their respective collitmies, new 
boundarv maps were prepared, and m ibbl it 
was bv an agreement mutually agreed between 
the parties that all claims on account of damage 
of every kind, whether by trespass or otherwise, 
should be condoned. Pending that agixcmeut, 
an act of parliament was passed in 1863, under 
which the West Hartlepool Company were to soli 
their collieries within a period of live years amt m 
186.5 another act was passed whereby the V\ est 
Hartlepool Company became amalgamated witn, 
and all their assets, debts, and liabilities, and ^ 
engagements 'were transferred to, the raiivay 
company. , In . 1870 the plaiirtiffs foi the . isr 
time discovered, and the evidence divStiiictiy 
showed, that in 1863, after the boundanes had 
been settled, the West Hartlepool Company had 
broken through the barrier between the coUiencb 
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arui worked ont the plaintiffs’ coal. Upoii a bill 
filed for an account of the coal worked by the 
■^Vest Plartlcpool Company, and for damages in 
respect of the iii jury sustained by the breaking 
down of the barrier Held, that the working of 
the colliery liy the West Hartlepool Company 
was not uitra^'ires, as the power to 'work for a 
period of five years must be implied from the 
anthority to sell, and that whatever liabilit;}^i 
tlic}’' were uader at the time of their amalga- 
ruatioii with the railway company, was trans- 
ferred to the defendant company by the act of 
UrrJn‘}adical Ckmi7)imw v. JVortJv 
Elf., 47 L. J., Ch. 20 ; 4 Ch. D. 845 ; 36 
L. T. 174. ■ 

Where “Trespass” will Lie.] —Trespass, and 
not case, will lie for encroaching on a lead mine, 
though the plaintiff has no property in the soil 
aliove the mine, but only a liberty of digging. 
IT(U‘Ju‘r V. Blrhhech. 1 ’W: Bl. 482 ; 3 Burr. 1556. 

Action of Trespass — ^"What suiEcient Posses- 
sion as against Wrong-doer,]— D. and H. agreed 
between tlicniselves, in writing, to purchase lands 
then ill the market. By this agreement D. was to 
have the surface at three -foiirtlis, and H. the 
minerals at one-fourth of the whole purchase- 
moucy. H. afterwards entered into a contract 
with the owner of the lands to purchase them from 
him. ■ The lands were duly conveyed to D. by the 
owner, PI. being a party to the purchase deed, 
and executing a release of all his interest in 
the lands to D. Afterwards, by an indenture of 
the i2rh July, 1834, D. granted, bargained, and 
sold to H., his executors, administrators and 
assigns, all the minerals lying under the lands, 
upon terms substantially the same as those con- 
tained in the jirevious agreement between H. and 
H. The indenture of the 12th July, 1834, was 
not iurolled as a ])argain and sale, and there 
was no livery of seisin to make it operate as 
a feotfment. There were seven seams of coal 
anti minerals lying under the lands, and soon 
after the execution of the deed, H. began to work 
anti get the coal under the lands, and continued 
so to do between 1834 and 1844. He did not, 
Iniwevei’, go below the two first seams of coal, 
and on his ceasing to woik in 1844, H. left tram- 
WNays, implements, Ac. in the tunnels and levels 
he had made. In 1855, PL by deed, conveyed 
the minerals (except the two first or upper seams), 
with power to dig for and get the coal, to the 
plaintiffs, who shortly afterwards entered and 
bored down below the t'vvo first seams, in order 
to try for, but they did not work the coal. I), 
died in 1848. and in 1857 his devisee and heir-at- 
la\v, by deed, granted the lands (except the coal 
thereunder theretofore sold and conveyed to H.) 
to S. subject as to the beds of coal under the 
same to the indenture of the 12th July, 1834. 
In 1872, S. granted a lease of the coal under the 
lands to the defendants, and they entered and 
w'orked, and got coal under the lease in 1872. 

' On the 1st January, 1873, the surviving trustee 
foi* sale of I), granted and confirmed unto S, 
ami his heirs, all the seams and beds of coal 
lying under the lands, subject to such right or 
interest as legally passed to H., his executors, 

, administrators or assigns, under the indenture of 
the 12th July, 1834. H. died in 1861 Held, 
that the plaintiffs, through H., had ' sufficient 
, possession of all the seams of coal to entitle them 
. . ' to maintain trespass against the defendants, who 
were mere w’Tong-doers, for intruding upon the 


plaintiffs’ mines. Low Moor Co, w. Stimley Coal 
fb., 34 L, T. 186— C. A. 

. Bamages ' for Abstracting — Measure of.] ' — 
When coal has been wrongfully taken by work- 
ing into the mine of an adjoining owner, the 
trespasser, in the absence of any suggestion of 
fraud, will be treated as the purchaser at the 
pit’s mouth, and must pay the market value of 
the coal at the pit’s mouth, less the actual dis- 
bursements, not including any profit or trade 
allowances, for severing and bringing it to bank, 
so as to place the owner in the same position as 
if he had himself severed and raised the coal. 
UnUed Merthyr (MUer'm Co.^ In re, Powell 
Pu fry n Steaoi Coal Co'f( Claini. Ew jy arte, L. PL 
15 Eq*. 46 ; 21 W. R. 117. 

When a coal mine has been worked l.)y a tres- 
passer, but under a bona fide claim of title, in 
taking an account of the coal wrongfully worked, 
he will be allowed to deduct the cost of getting 
and severing the coal as well as the cost of bring- 
ing it to the pit’s mouth. Jeqoii Y. ViHan, 40 
L.V., Ch. 389 ; I.. R. 6 Ch. 742 ; 19 W. R. 365. 

When a vendor of a coal mine, against whom 
a suit for specific performance was brought, had, 
during his delay of completion, worked the mine 
for his own benefit : — Held, that the purchaser 
was entitled to compensation on an estimate of 
the market value of the coal in situ, i.e. the 
value at the place where it was to be sold, less 
the cost of severing and taking it from the mine 
to that place. Brown v. BMs, 37 L. T. 171 ; 25 
W. R. 776— P. C. 

A defendant wrongfully worked the plaintiff’s 
coal so that some coal left in large pillars was 
rendered partly by the effect of crushing less 
valuable to work : — Held, that’, inasmuch as the 
physical constitution of the un worked coal was 
changed, damages would be given foi* the injury 
to the un worked coal. Wllliaoift y. JR,aq(}ett, 46 
L. J., Ch. 849 ; 37 L. T. 96 ; 25 W. R. 874. 

The lord of a manor, in which tlrere was no 
custom authorising him so to do, entered with- 
out permission on the land of a copyhold tenant, 
which was in the occupation of a, tenant, and 
diig for and carried away coprolites. A large 
ti’eiich was dug, which at the time wlreu the 
copyhold tenant commenced a suit against the 
lord to restrain the trespass, was not filled up, 
though it was filled up and the surface restored 
before the suit came to a hearing. The digging 
was continued after filing the bill, and until 
the coprolites were exhausted : — Held, that the 
[U'oper measuj'e of damage was the gross amount 
produced by the sale of the co],)rolites, less the ; 
expense of the working, and such a sum by way 
of profit as would have induced a straaiger to 
uiidertake the working. Aft. -Gen. v. ToriUne, 
46 L. J., Ch. 654 ; 5 Ch. D. 750 ; 36 L. T. 684 ; 
25 W. R." 802. 

The owner of a colliery entered into a con- 
tract with an adjoining landowner for the pur- 
chase of his estate, without disclosing the fact, 
of which lie was ignorant, that they iiad, with- 
out authority, gotten a consideiabJe quantity of 
coal from under it : — Held, that the landowner 
was - entitled to the vslue of the coals gotten ; 
under his land, with an allowance foj* raising, 
but none for getting, and to compensatio3i in the 
way of way-leave and royalty for all minerals 
.gotten by the defendants from their own mines 
and carried under his land. Pother a ill v. Ph ilUps, 
L. R. 6 Ch. 770. 

In an action for digging the plaintiff’s coals 
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in his mine, and taking and converting them, 
the pro|.>er measure of damages is the value of 
the coals when fi.rst severed from the mine. 
Morcfmi v. Powell, B Q. B. 278 : 2 Ct. & I). 721 ; 
11 ll J., Q. B. 268; 6 Jur. 1109.' 

Where a party, in working his coalmine, broke 
through the barrier and worketl the coal under 
the land adjoining, beh'jTiging to the plaintiff, 
■and raised it for pur]>oses of sale: — Held, in 
trespass for such working, that the proper esti- 
mate of damages was the value of coal so raised j 
without deducting the expense of getting it. 
Mortin v. Porter, 5 M. & W. 852 : 2 H. & it. 70. 

In a suit in equity for an account of coal 
wrongrully worked by the defendant, where the 
working was inadvertent and without fraud, the 
coni't. in assessing the coinpensation for the coal 
got ])y him. directed him to bccliarged only with 
tlie fair market value of the coal, as if the coal- 
field had })eon ]>iirchascd bv him of the plaintilf. 
J/nto/i V. ircch-v, 36 L. J,,‘ Gh. 941 ; L. E. 4 Eq. 
482 ; 16 L. T. 786 ; 15 W. R. 1105. 

So in an action for cutting into and carrying 
-away land, the measure of damages is the value 
to the plaiiitiif of the land so taken, not the 
•expense which would be incurred in restoring it 
to its original condition. Pmes v. Oooday, 1 
D. (x.S.) 50 : 8 M. & W. 146 ; 10 L. J., Ex. 275. 

In assessing the amount of damages to be paid 
where another pei’son’s coal has been wrongfully 
taken by an adjoining iiiine-owner, if the wrong- 
ful working was by inadvertence simply, or 
under a bona hdo mistake of title, the wrongful 
worker is entitled to deduct from the market 
value both costs of severance and of bringing to 
bank. If the wi'ongful act has been fraudulent, 
negligent, wilful, or wholly unauthorised and 
unlawful, ordy the costs of bringing to bank are 
.allowed. But in no case is the wrongful getter 
deprived of the costs of bringing to bank. Joicey 
v. Pivhlnmn., 45 L. T. 648 — C. A. 

In an action for taking coals from a mine, 
where the defemlaut is a mere wrongdoer, tlie 
measure of damages is the value of the coals at 
the time when they hrst existed as chattels, and 
the dcfciidant is not entitled to any deduction 
for the expense of getting them, or for a rent 
payable to the mine-owner on coals from the 
mine. Wild v. Holt. 0 U. k W. 672 ; 1 I). (N.S.) 
876 ; 11 L. J., Ex. 285. 

A. was the owner of a small feu of about an 
acre and a half in extent. The surface of the 
ground was occujhed by miners’ cottages, and 
imdenieath was coal. ^^Tlen A. purchased the 
feu, he was unde]’ the impression that all the 
minerals under the feu, as under all the ground 
suri’omiding it, had been reserved ro the supeiior ; 
hut that was a mistake, fco' in the deed granting 
the feu there was no reservation of coal. The 
su])erior granted tlie whole pi' 0 ])erty in the coals 
in all the surroundings land to R. and C. They. 
uTHler the impression that they had the whole of 
the coal, including the coal under the acre and a 
half, woiked out and disposed of the coal under 
A.’s acre and a half : and in so doing so 
chiinaged the surface, A. could not have worked 
the coal to a profit himself ; there was no. 
person to whom he could dispose of it but to 
-R. and C. : and the element of wilful tres- 
pa>ss, and the element of special and excep-, 
tional need of support to the surface, were, 
absent. In a claim by A. for (1) the value of 
the coal; (2) a sum for “way-leave” and the 
advantage obtained by working through instead 
of round the feu ; and (8) for damages done to 


the houses oh the surface Held, that the value 
of the coal taken must be the value of the c'oai 
to Che person from whom it is taken, at the time 
it is taken, and that the best evidence in the 
peculiar circumstances of this case of that value 
was the royalty p)aid by R. and C. for the sur- 
rounding coalfield ; therefore A. was entitled to 
the lordship on the coal excavated, calculatetl at 
that rate ; together with the payment of a sum 
for damage done to the houses on the surface. 
-Limu/storie X. Ilai&yatxh Coal Co.. 5 A])p, Cas. 
25 : 4-2 L. T. 334 : 28 W. R. 857 ; 44 J. P. 892-- 
H. L. (Sc.) 

Statute of Limitations.]— The pluiutitls, 

the owners of coal mines, discovered in 1872 
that the defendant more than six years pre- 
viously had, when working an adjoining colliery, 
worked a large quantity of the }>laiii tiffs' coal 
by breaking their boundary. There had been 
no subsidence of the surface or anything to put 
the plaintiffs on inqiiiiy, and the defendant, in 
plans which he kept of the workings in iiis 
mine, had not marked the illegal woi'kings : — ■ 
Held, that the omission in the plans was not 
sufficient to constitute a case of conceale<I iTfiiid 
so as to entitle the plaintiffs to an account anil 
damages. Pawes- v. B agnail, 28 W. R, 690. 

The plaintiflis, who were owners of a coal mine, 
claimed damages against the owners of an adjoin- 
ing mine for having broken their barriers and 
worked their eoal. The wrongful acts were com- 
mitted in 1868 while the adjoining mine was 
being worked by the Hartlepool Raihvay Com- 
pany. The boundaries of the two mines were 
settied by mutual agreement in 1862, and after 
negotiations a release was executed in 1864, by 
which all ])rovious wrongful acts were condoned 
and released on both sides: — .Held, that the 
wrongful acts committed in 18(>8 were not 
condoned by the release of 1864, the plaintiff's 
having had no ground for suspecting that yTiile 
the release was in negotiation the previous 
settlement of boundaries had been broken. 
Ecelcsiadioal Co mm i.H) oners v. Ho rtli- Eastern 
By., 47 L. J., Gh. 20 ; 4 Ch. D. 845 : 86 L. T. 174. 

Held, also, that the Statute of Limitations 
only coniineiiced to run from the time of the 
discovery of the wrongful acts, the.re being no 
laches attributable to the plaintiffs foi‘ not having 
discovered the damage prior to 1870, two years 
before the tiling of the bill. Ib. 

Liability to Account.] — A mine-owner who 
passes his boundary, and takes coals from liis 
neighbour’s mine, is liable to account for the 
value of the coals at the pit’s mouth, with just 
allowances for the cost of raising, but not of 
getting or severing. Lhpivl Coal Co. v. Brogden, 
40 L. J., Ch. 46 : L. R. il E(q. 188 ; 28 L. T. 518 ; 
19 W. R.196. . 

When by underground working a party had 
taken the coal of his neighbour, a court of equity 
limited the account to six years, but intimated 
that the amount wrongfully abstracted being 
proved, the onus of proof would lie on the wrong- 
doer to show tliat it was not taken within six 
years. Dean v. Thiowite, 21 Beav. 621. 

The owner of a mitaS; commenced to work f mni 
his own mine into an adjoining mine vested in 
trustees, in the bona ffde belief that he was 
about to obtain fi’om them a, contract authorising 
him so to workyandigave to one of the trustees 
notice that he was about to commence working : 
— Heltb t'bat the. working, though no contract 
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%vas afterwards entered into, and tlie trustees 
liad no power to make one, ought to be treated 
on the same footing as if it had been commenced 
inadvei'teiitly, anti in taking an account of the 
minerals gotten without authorit}^ the defendant 
Yv’as allowed the cost of severing them, as well as 
the cost of bringing them to bank. But from 
the time that notice was given to the defendant 
that no contract would bo made with him 
authorising him to work, his working was treated 
as fraudulent, and he was allowed only the cost 
of bringing the minerals to bank. Trotter v. 
Maclean, 49 L. J., Ch. 25G ; 13 Ch. B. 574; 42 
L. T. 118; 28W. E.244. 

So long as a wrongful working is to be treated 
as inadvertent the Statute of Limitations applies, 
and the account will only be directed for six 
years from the issue of the writ. But the onus 
is on the defendant to shew that minerals gotten 
by him were gotten before the six years. It). 

* The plaintiffs were seised in fee of lands to 
which theii' predecessors derived title under a 
conveyaime in the reign of Elizabeth, wherein 
the grantor reserved to himself and his heirs 
male'^ a rent-charge of 7.s\ and which con- 
tained a proviso that the grantee and his heirs 
sliouid not dig or get any coal upon the lands 
for sale, hut only such as should be burned or 
employed thereon. The defendant, claiming 
title under a demise from a descendant of the 
grantor, had for more than twenty years worked 
from mines of his own under adjacent lands 
into, and had taken coals from, the mines under 
the plaintiffs’ lands : — Held, that the defendant 
had not acquire<I any title to the mine by posses- 
sion under the Statute of Limitations, and that 
the plaintiff’s were entitled to an injunction with 
an account for six years. Aahton v. Stoeli, 
Ch. D. 719 ; 25 W. JL 802. 

Where a defendant had been working under 
a bona fide l:»clicf as to his title, he was entitled, 
in taking tlie account, to an allowance of his 
expenses of severing the coal as well as bringing 
it to bank. I7j. 

By Mortgagee], — The I'daintiffs were 

mortgagees in possession of a colliery, and were 
also treated by the court as lessees of the same 
colliciy under a lease for a fixed term of years 
at a rent and a certain royalty for all coal 
gotten. The lease contained covenants to leave 
pillars of coal to support the roof and not to 
work or remove the pillars. The mortgagees 
underlet the collier}^ and gave their sub-lessees 
permission to work and remove the pillars, which 
they did : — Held, that in taking the accounts as 
against mortgagees in possession, the mortgagees 
having allowed their sub-lessees to take the 
coal, must be tjcated as having taken it therm 
selves, and, having so taken it wrongfully in 
breach of the covenants in the lease, must be 
charged, not with the amount of the royalty 
reserved, but with the full value of the coal, 
subject to a deduction for the costs of bringing 
it to the surface, but not for the costs of 
severance ; and the foreclosure, which had been 
made absolute before the appeal was heard, was 
re-opened. Lhmg stone v, Maimjards Coal Co. 
(5 App, Gas. 25) distinguished. Taylor y. Alosttfu. 
DO L. J., Ch. 893 ; 33 Ch. B. 226'; 55 L, T. 651 

— C. a:-; ' 

When a mortgagor knows-, that a mortgagee 
; ' in possession is w’;,orking mines-, under the mort- 
gaged premises, and for a number of years 
allows the working tQ; go on without objection 


or complaint, the court will not allow him to- 
surcharge the mortgagee with the value of the 
ores raised b.y him. oi- his lessees, or ol the surface 
land hecessaril}^ damaged by reason of such 
working. Millett y. iJarey., '^1 Beav. 47U ; 32 
L. J., Ch.l22; 9Jur. (N.S.) 392 ; 7' L,. T. 551 •; 
11 W'. E. 176. See Mood v. Taston, 4 W. E. 786. : 

Compensation Moneys — Successive Tenants. 
for Life — Bemaindermen.] — Minerals were 
devised by will upon trust for B. for life without 
impeachment of waste, with remainder on trust 
for the defendant for life without impeaclimeut 
of waste, with remainders over. .During the life 
and also after the death of B., part of these 
minerals were won by instroke , by the owners 
of the adjoining mines, who had trespassed 
innocently 'and paid compensation moneys for 
so doing Held, that the moneys paid in res[)ect 
of the "minerals so won during the respective 
lives of B. and the defendant, belonged, to the 
estate of B. and to the defendant respectively. 
Barrinffton, In re, G-amleri Y. Lyon, 56 L, J., Ch.. 
175 ; 33 Ch. D. 523 ; 55 L. T. 87 ; 35 W. E. 164. 

Prospective Bamages.] — When injury has been 
occasioned to land and buildings by mining 
operations under the land of an adjoining owner, 
the plaintiff is entitled to recover, in an action 
founded upon such injury, compensation, not 
only for the^ damage that has actually occui-i-ed 
at the time of action brought, but also for the- 
prospective damage resulting from the defen- 
dant’s act. As the cause of action was complete 
at the moment that the first damage accrued to 
him, the plaintiff, must recover once for all in 
one and the same action for all damage past, 
present ami future, resulting from that one- 
cause of action — for the reason that no occur- 
rence of damage subsequently, as the result of 
the original act of the defendant, would give a 
fresh cause of action. Lauih v. Wallier, 47 L. J.,. 
Q. B. 451 ; 3 Q. B. D. 3S9 ; 38 L. T. 643 ; 26 
W. E. 775. 

There being no abstract right to the suppo.rt 
of the adjacent land, the act of the excavating- 
owner is only tortious when it .produces an<l to 
the extent to" which it produces actual damage, 
On. the one hand, therefore, the defendant is not 
liable for damage which has not occiuTed, and 
which never may oceui', and on tlie other, each 
fresh interference with the enjoyment of property, 
on the occurrence of subsequent damage, is a 
wrong done, and creates a further cause of action, 
of which the plaintiff can avail himself. Ih. 

Case in which compensation for damage done 
to an estate was a, warded once for all, so as to. 
take away any right of action for subsequent 
damage against the defendants, who were lield 
to be not wi-ongd oei's, but persons exercising 
their rights of mining operations over the land of 
the plaintiff, subjecting to paying compensation 
for the permanent injury thereby occasioned to 
the said estate. Great Luxey Mining Co. v. 
Clagne, 4 App. Gas. 115 ; 27 W. li. 417 — .F. C. 

Bight of Inspection of Adjoining Mine,]— 
See Feactice (Ijtspectiok of FRO'FEETY). 

Compensation Moneys — Interest — Lapse of 
Time.] — By a decree made in 1871, the' 
de.fendants .we.re declared liable in respect of 
coal wrongfully removed by them from under 
the land of the plaintiffs, and an- inquiry was 
directed as to the quantity and value of the coal 
so taken. After the decree the defendants died,, 
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and the inquiry was ooiitiimed against: their 
representatives. In 1889 the official referee 
reported the value of the minerals taken. In 
1890, on the further consideration of the action, 
the plaintiffs claimed to be entitled to interest 
on the amount so found : — Held, first, that the 
action was not an action for trover or trespass 
de bonis asportatis, and that interest could not 
be claimed under s. 29 of 3 & 4 Will. 4, c. 42 : 
secondly, that assuming interest might have 
been awairded by the decree on the theory that 
this was an equitable action to compel a wrong- 
doer to account for benefits accruing to his' 
estate by reason of his wrongful act, the plain- 
tiffs’ claim was barred by lapse of time. Phlllip.s 
Y. IIowfray, 61 L. J,, Ch. 210 ; [1892] 1 Ch. 465 ; 
66 L. T. 657— C. A. 

Trover for Minerals abstracted — Evidence.] — 
In trover for copper ore raised under the plain- 
tiff's land, the in’e3um[)tion that the right to the 
minerals accompanied the fee simple of the land 
may be rebutted by the absence of enjoyment of 
the minerals by the plaintiff, and the user b^^ 
persons not the owners of the soil. Roiot' v. 
Grenfel, K. & M. 396 ; 27 B. E. 761. 

Where, in trover for copper ore, it was proved 
that the plaintiff was in possession of land, in 
which he had sunk a shaft and raised the ore in 
question, and the same witness on cross-examina- 
tion proved that ore was taken away by a person 
who had a shaft in an adjoiuiiig close, and who 
was getting the same lode of copper ore umler 
the plaintiff’s land when he sunk his shaft : — Held, 
that this was prima facie evidence of the piain- 
tiff’stitle to the ore, which must be left to the jury. 
Moive V. IJrenton, 8 B. & C. 737 ; 8 M. tkEy. i33. 

The plaintiff’s were lessees, under certain persons 
called the lords of Mold, of all mines and minerals 
under a large tract of waste land called Mold 
mountain. In trover, for ore wrongfully extracted 
by the defendants from a spot which the plain- 
tiffs alleged to bo part of l\lold mountain : — Held, 
that it was not necessary for the plaintiff's to 
prove the title or seisin of their lessors ; but 
that it was enongh 1'or them, as against the 
defendants, who were wi-ungdocrs, to show a 
possession and an enjoyment by themselves 
under the lease ; and that, for this purpose, acts 
of ownershi]) exercised by the plaintiffs, by 
workiug mines on other parts of the mountain, 
were evidence of their right under the spot in 
question, being ],>art of the waste. Taylor v. 
Parry, 1 Scott (X.R.) 576 ; 1 Man. & G. 604 ; 9 
L. J., C. P. 298 ; 4 Jnr. 967. 

Injunction — ^Eiglit to.] — Injunction granted 
where defendant, haviiigbegun to work mine in his 
own lan<l, continued it into plaintiff'’s. MUcliell 
V. IJorn, 6 Yes. 147. 

The court will not by injunction restrain the 
workiug of mines, permitted dining eight years, 
without directing an action. Fidd v. Peaif ioont, 
1 Swan. 208. 

An injunction to restrain the working of a 
quarry was gmnted as against a defendant 
claiming under a lease, and not denying the fact 
of his having worked, although the, plaintiff’s 
evidence did not distinctly prove the defendant’s 
participation. Bdl v. 34 L. J., Ch. 572 ; 

12L. T. 529: .13^.11.708. 

, An injunction at the suit of a reversioner to 
restrain from 'quarrying, where a parol licence 
was granted by his lessee, and acts done on- the 
faith" of it, and the grantee was not a party to 


the suit, was refused with costs. Doueyal 
Y, Connor,, .B,, %'6'6. 

If a person only threatens to open mines, 
plaintiff may come into court to restrain him 
from doing it. Gibson v. Soifth, 2 Atk. 182. 

An injunction to restrain the working of 
valuable mines refused under the circumstances, 
on condition of the defendants making certain 
admissions for the purpose of enabling the 
plaintiff to bring an action, although thei-e was 
reason to apprehend that if the working was con- 
tinued the plain tiff”s houses upon the surface 
would be totally destroyed or irre[)a]'al.)lj 
damaged before the legal right coukl he decided. 
irato7i V. GraimUU (Earl), Gr. Pin 283 ; 1 1 
L. J., Ch. 388 ; 4 Beav. 130. 

By a deed executed in 1799, the lord of a 
manor granted copyholds in fee, reserving all 
mines and minerals within and under the 
premises, with fall liberty of ingress, egress 
and ingress to and for the grantor, liis heirs and 
assigns, to dig and search for, and to take, use 
and work the excepted mines and minerals. The 
lord of the manor granted a licence to certain 
persons to get china clay under the premises 
comprised in the deed of 1799, and tinder the 
adjoining waste land, and the licensees had 
entered on the premises, but the grantor asserted 
that they had done so by mistake, and that 
neither he nor they had any present intention of 
getting china clay on the premises, though he 
claimed to be entitled to tlo so : — Held, that this 
was such a threat as to empower the court to 
grant an injunction to restrain the grantor aiul 
his licensees from getting china clay from the 
the premises comprised in the deed of grant 
//e,d V. Gill, 41 L. J., Ch. 761 ; L. E. 7 Ch. 699 ; 

27 L. T. 291 ; 20 W, E. 957. 

Tipping Mining Spoil — Land — Continuous 
User — Measure of Damages,] — In assessing 
damages for trespass by tijiping mining spoil for 
eight years on another’s land, the value of the 
land to the wrongdoer for the purposes for which 
it was used by him must be taken into considera- 
tion. The principle of the way-leave cases, 

Jeyon v. I'lslan (40 L, J., Ch. 389 ; L. II. 6 Ch. 
liiy.Biid Phillips V. TIomfray (L. E, 6 Ch. 770), 
that a trespasser shall not be allowed to use 
another person's land without paying for it, 
applied on the ground that the trespasser, besides 
injuring the land, had also had the use of it. 
Whitidiayn v. Westininster Brymho Coal and 
Cohe Co„ 65 L. J., Ch, 741 ; [1896] 2 Ch. 538 ; 

74 L. T. 804 ; 44 W. E. 698— C. A, 

4, UND3i!R Canals, Watercourses, kc. 

Eight of Support — Statutory Powers— Sub- 
jacent Minerals — Compensation.] — Ordinarily, 
where land is granted by private grant foi’ the 
construction of specific woiks, the grant, in the 
absence of a contrary intention a] 3 pearing on the 
face of it, carries by ini] ffi cation the right of 
reasonable and necessary support for the works 
to be constructed. The same principle applies 
to titles and lights created by act of parliament, 
and, where an express statutory riglit is given to 
make and maintain a thing necessarily requiiing,,:,, 
support, the right to necessary support is, in the - • 
absence of a context pointing to the contrary, 
implied to accompany ■ the right to make and , 
maintain the thing requiring support ; and, in , 
cases' where a-mode of compensation is provided ' 
for the owners ;of the lands furnishing such ' - 
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support, the reasons for implyiBg that such right of I not waive it CMiiiher Collier 1 / (Jo. v. Ibwlidule 


snpi 'ort is intended bj^the act are overwhelming. 
X. ^ 3: ]]■; L. J,Ch. 1 ; [1898] 

1 Cli. 10 : 2 iV. 120 ; 07 L. T. 630 ; 41 W. K. 149 
~G. A. 


Security of Canal and Mines — Compensation 
for not Working.] — By a section of an act 
eiiipowcrino: a com^iany to make a canal it was 
provided that nothing; therein contained should 
■aiicct the right of any owners of lands to the 
mines and minerals under the lands to be made 
use of for the canal, and that it should be lawful 
for such owners to work such mines and minerals, 
not thereby injuring, prejudicing, or obstructing 
the canal. ' By another section it was provided 
that if the owners should in pursuing such 
mines work near or under the canal so as in 
the opinion of the canal company to endanger 
or damage the same, or in the opinion of the 
■owne.rs of the mines to endanger or damage 
the further working thereof, it should be lawful 
foj* the canal ajmpany to treat and agree with 
the owners for all such minerals as might be 
near or uiuier the canal as should be thought 
proffer to be left for the security of the canal or 
mines : and in case they should disagree then it 
should be lawful for certain commissioners at 
the request of the canal company or of such 
•owners to summon a jury to assess what satisfac- 
tion. such owners ought to receive from the canal 
company ; ami upon payment of such satisfac- 
tion such owners siiould be perpetually restrained 
from working such mines within the limits for 
which satisfaction should by the jury be declared 
to extend. Owners of a coal mine under and near 
the canal having given the canal company notice 
tliat thev were going to work the coal, the com- 
pany declined to purchase or pay compensation 
for leaving the coal, and the owners then worked 
the coal, and thereby damaged the canal. The 
working was in the usual mode, without negligence 
and without doing unnecessary damage save i.n 
not leaving sutBcient support : — Held, that the 
owners of the mine had a right under the act to 
initiate proceedings and to .receive satisfaction 
for such minerals as should be thought proper to 
be left for the security of the canal or the mine, 
but were lialile in damages for working the mine 
to the injury of the canal. JOudleif Canal Co. v. 
Cni-zelinwhil B. Ad. 59) distinguished. Crom- 
ford Canal Co. v. CkUh (5 Bailw. Gas. 442) 

.a } ){ )rovc( 1. Knoiulos y, Lanoasltire and. YorM ire 
Iti}., 59 L. J., Q. B. 89 ; 14 App. Gas, 248 ; 61 i 
L.‘T. 91 ; 54 J. P. 108-~H. L. (E.) 

AGhere a private act of parliament, authorising 
the eontruction of a canal, empowers the canal 
oompany to give notice to mine-owners by the 
■sitle of the canal to discontinue working adjacent 
minerals if the continued working is likely to 
•damage the canal, and empowers the mine-owners 
to discontinue working if they consider that 
damage to the mines will probably result from 
further working, and in each case provides for 
compensation for the coal unworked— but there 
is no staturory prohibition against working — the 
mine-owners "are not entitled to discontinue 
working and claim compensation on the ground, 
that some injury ma} be caused to the canal by 
Euch working. Oromford Canal Co. v. Cntts [5 
Ilailw. Gas. 442), txnA lOwivleiiY. Lancashire and 
Yorlishvre App. Oas. '248), discussed and 

distinguished : — Semble, that if the private act 
qG ’ - imposed a prohibition upon working the mines to 


Canal Co., 64 L. J., Q. B. 645 : [1895] A. G. 564 ; 
11 R. 264 ; 78 L. T. 258—H. L. (E.) 

A special act empowered certain iiersons to 
make a ca,nah the mines and minerals under the 
lands taken being reserved to the owners, with 
power to work them not thereby injuring the 
canal : and it was provicled that i£ the owners 
in working any mines near or under the canal 
should endanger or damage it, the canal pro- 
prietors might require them to desist on making 
compensation. The plalntiifs were owners of 
mines Iving under the canal, and also under 
lands adjacent thereto : — Held, that so far as 
their adjacent mines were concerned, and not- 
withstanding that they were a.! so (jwners of 
subjacent mines, the plaintiffs were under no 
statutory liability towards the canal proprietors 
not to damage or endanger tlie canal, and con- 
sequentlv that they had no corresponding .right 
to claim" satisfaction for the minerals left. Xow 
Moss Colllrrij Co. v. Mano]iP.ster, Sheffidd and 
UncolnsMve'Rii.. 66 L. J.,Ch.881 ; [1897] 1 Oh. 
72.') ; 76 L. T. 281 : 45 W. R. 498. 


Undertaking by Canal Proprietors not 

to Sue.]— In such a case, if the canal proprietors 
undertake to allow the owners of subjacent 
minerals to work them, and not to sue for any 
damage consequent thereon to the canal (it being 
admitted tliat such damage will be comparatively 
trifling, and will not interfere with the naviga- 
tion), "^the owners are not entitled to have it 
ascertained what portion of the subjacent 
minerals should be left, and what compensation 
should be paid therefor by the canal proprietors. 
Chamber Collier ij Co. v. Roehdale Canal Co. 
(63 L. J., Q. B. 811 ; 64 Ih. 645 ; [1894] 2 Q. B. 
632; [1895] A. C. 564) follow'ed. _ Knowles v. - 
Laneashire ami Yorhshire Rij. (59 L. J. Q. .B. 89 ; 

14 App. Gas. 248) considered’. lb. 

Waterworks — Prospective Prevention of 
Working through Leakage-Compensation.] — 
Under the Wateiuvorks Clauses Act, 1847 (10 &: 

11 Viet. c. 17), compensation for the prospective 
})rcvention of the wo.t.lving of a mine by reason 
of leakage from a reservoir cannot be awartled 
at any time before the working lias approached 
the limits mentioned in s, 22. Iloll'nlaif v. Waite- 
field. Corporation, 60 L. J.. Q. B. 361 ; [1891] 
’A. C. 81 : 64 L. T. 1 ; 40 W. R. 129 ; 55 J. P. 
325 — H. L. (E.). A.nd see also WATER. 

Refusal to Purchase— Liability of Owner for 
j Injury.] — A canal act provided, that no owner 
of any mines should carry on any work for the 
getting of coal or minerals within twelve yards 
from the canal, or any j-eservoir to be made by 
the comjiany, nor should any coals or other ^ 
minerals be got under any part of the canal, or 
towing-paths thereunto belonging, or any such 
reservoir, or any land or ground lying within the 
distance of twelve yards of either side of the 
canal, or any reservoir, excejit as tliei’einafter 
mentioned, without the consent of the company. 
By another clause it w^as provided, that when 
the owner of any coal mine, lying under the 
canal, towing-];)aths, reservoir, &c., or ’within ;; 
the distance thereinbefore limited, should be 
desirous of working the same, then such owner 
should give notice of his intention to the com- 
pany, three months before Ire slrould begin to 
work such mines lying as aforesaid ; and upon 
the receipt of such notice, it should be lawful for 
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detenniiie wliat coal o.r otliej* iriinernls might 
be coine at and gotten without prejudice to the 
canal : and if the comjnaiiy should neglect to 
inspect such mines within thirt}- days next after 
the receipt of such notice, then the owners of 
such mines were authorised to woi'k such part 
of tlie said mines as lay inider the canal, or 
withiTi tlio distance afoi'esaid ; and if upon 
inspection, the company should refuse to permit 
the owners of the mines to woi'k such part of the 
mines lying as aforcsaitl, or any part th.ereof, as 
they might have come to and gotten, then the 
comi)aTiy should within three calendar months 
pay the owners the value theinof. By another 
danse, nrahing in the act contained was t<'» 
defeat the rigid of any owner of lands or gi'ounds 
in, iq)on, oi- dirougli which the canal should ho 
made, to the mines lying within or under the 
lands or gi'onnds to be set out or made use of fot‘ 
such canal, but all such mines were .reserved 
to such owners respectively ; and it should be 
lawful to such owners, subject to the conditions 
therein contained, to work all such mines, 
provided that in Avorking such mines tio injury 
was done to the navigation : — Bleld, that lids 
proviso Avas to be construed, with some qualifi- 
cations, Adz., either as importing that the party 
AA'orking the mines Avas to do no unnecessary 
damage to the navigation, or no extraordinary 
damage by Avorking the mines out of the usual 
mode ; and, therefore, where notice had been 
given by the lessee of a coal mine of his intentioji 
to AAmrk the same under a reservoir belonging to 
the canal com])aiiy, and the latter had not 
purchased his right within the time limited by 
the act, that the lessee was entitled to Avo.rk the 
mine under such reservoii' in the usual and 
ordinary mode ; and the reservoir having been 
« damaged by reason of such Avoi'king by the 
lessee, that no action aa^rs maintainable by the 
company against him for such damage. Dudley 
Canal Co, v. Gvazvhrooh, 1 B. k Ad. oi) : 8 L. J. 
(O.S.) K. B. BGl. 

An act provided that the canal company 
should not be entitled, on purcliasing lands for 
making a canal, to any coal mines under the 
same, but that such mines should belong to the 
same pe.rsous as Avould liave been entitled to 
them if the act had not been made ; hut it 
required the owners to give notice to the com- 
pany of their intention to work the mines 
Avithin ten yards of the canal, and that the 
company might inspect the mines, and might 
stop the further working of them, on paying 
compensation to the onmers ; — Held, that the 
right of the owners to work Avithin the ten yards 
was left as before the act, if, after notice given 
by them to the company, the latter did not 
purchase out their rights ; and that the canal 
being damaged by the nearer approach of the 
mine after 'such" notice and non-i)urchase, no 
action lay against the coal-oAvner for such injury, 
AAdiich happened by the default of the company 
ill not purchasing." Aliter. Avhere the house of 
one claiming uiKier a grant from the owner of 
the soil Avas undermined. IVyrlei/ and Emngton 
Canal v. BraMey, 7 East, 368 ; 8 B. B. 642. And 
see Beu:- v. BlrniinyJfam. Canal Co,, 2 B,& Aid. 570. 

By a canal act it was provided that no owner j 
of any mine should Avork the same under the ^ 
reservoir of the canal company, except as therein i 
mentioned, AAithout the consent of the company ; 
and that Avhen the oAAuier of any mine under the 
canal works should be desirous of Avorking.the 
same, such OAvner should give notice in Avriting 


of such his intention to the company licfore 
beginning to Avork ; that the company might 
then inspect such mine, and upon failure' or 
neglect of the company so to inspect Avithin 
thirty days after such notice, the owner of such 
mine might Avork and get such part of the mines 
as lay under the canal and works ; and that if 
upon such inspection the company should refuse 
to permit the owner of the mines to Avork such 
part of the mine, the compauA^ shouhl, within 
three calendar months after such refusal, pur- 
chase the same. And nothing therein contained 
should be construed to prejudice the right of tlie 
loi’d of the manor or Avaste, or any owner of any 
ground through which the company's works 
should be made, to the mines under such ground, 
such lord or owner being thereby em}>owei-ed lo 
Avork the same, suliject to the conditions therein 
contained ; proAuded that no injury Avere dojie 
in the Avorking to the navigation Held, tliat 
this last proviso Avas not to be coiistruwl as 
rendering futile all the previous })rovislons of ilie 
act ; therefore, Avhefe an owner of mines had 
given notice of bis intention to w^ork them, and 
the company had neglected to purchase the 
mines in the manner prescribed by the act : — 
’Held, that the owner of mines might Avork the 
same under tlic company’s woiks, and the com- 
pany’s works having been clainagecl in conse- 
quence of such Avorking, that the company could 
not maintain an action against the mine-oAvner 
to recover compensation for such damage. Stour- 
hridqe Canal Co, v. Dudley (JdarlT), 30 L. J., 
Q. B. 108 ; 7 Jur. (N.s.) 320 : 3 L. T. 449 ; 0 
W. B. 158— Ex. Ch. 

Liability of Company for Leakage.] — 

action aaus bi’ought against a cana.] company by 
the OAvners of mines lying beneath a canal for 
so negligently managing the canal as to allow 
the water to escape from it and flood the mines.. 
The canal Avas constructed by a company mu icr 
the proAusions of a k'leal act, bj' Aviiich it 
AAuxs enacted that if any proprietoi' of mines 
under the canal, or within tAvelve yards of either 
side of it, should he desirous of Avorking them, he 
should give three months’ notice to the company, 
Avho, if they faileil to inspect the mines Avithin 
thirty days, should be considered as permitting 
them to be worked : and if, on inspection, they 
refused permission, they should be com}>eUe<l to 
purchase the same. There was a proviso in 
Avorking the mines, “ Ko injury be done to the 
naAugation, anything theinin contained to the 
contrary notwithstanding.” By the compensa- 
tion clauses of the act, the company, in making" 
the canal, Avas to do as little damage as possible, 
and to make satisfaction for damage sustained 
by the OAvners of the lands, tenements or 
hereditaments taken, or used or prejudiced by 
: the execution of the poAvers of the act, and 
compensation AA^as made payable for the damage 
VA^hlch should be at anytime or times AAdiatsoever 
sustained by the oAAUiers of. the lands, &;c., by 
i reason of making, repairing, or maintaining the 
I canal, or by floAving, leaking or oozing of the 
I water over or through the banks of the canal 
! (if complaint w^ere made within six months of 
! the injmy). The owers of the mines gave 
[notice of their intention to Avork the mines 
■ Avithin the presexubed distance of the canal. Tiie 
I company did not inspect the mines,, and refused 
, to purchase them. The, owners proceeded to- 
work the mines, the. canal being then in good 
order, and Avater-tight. They worked the mines 
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adioininsf mill, {iricl Cfiiisc damage, bucli pei eo- 
lation arose in the first instance from a subsidence 
of the land caused by the working of a mine- 
owner under both the canal and the^mill, and 

'easonable means at anyreason- 
that the <!anal company were 
nevertheless guilty of negligence, in not making 
sood the danmge when it occurred, and must pay 
■compensation to be assessed as provided by the 

in] unction against the company to restiain 
the percolation of water. v. Mayirliestev, 

She1fif4d> (itul Llwoluslilvc 57 L. J., Ch. 153 , 
3C Ch. D. 62G ; 57 L. T. 19-1 ; 36 W. R. 328. 

Company preventing Working — Limits. ]--A 
canal company was empowered by act of parlia- 
ment to prevent the owners of land adjoining the 
canal from working the mines and minerals 


■i.IVVUCi u-iAyLv-i — . 1 I XT 

could not have been foreseen or prevented by^the 
company by any 
able cost ; — Held 


■hen it occurred, and must pay 


to be assessed as provided by the 
Canal x\ct, but that it was not a case for granting 
an injunction against the company to restrain 


within ten yards of it, but was required to give 
compensation for stopping any such workings : — 
Held, that the company might prohibit the 
working of mines beyond the ten yards if in 
their opinion the working would endanger the 
canal, but that they must compensate the owner 
for stopping mines beyond the ten yards. 3Md- 

7 7-> ” vA7 . .7.7 .. O/? T T ni-, QQA . T. T? A. 

land My. 

Eq_. 19 ; 

shokd carry on any work for getting such nhnes 1 
same, without the consent of the company ; and 

■_ ^ ’ ' ’ I 

any work for getting coal or 
dve y,ards of the canal, “ except 

doned.” Then followed clauses 

which provided that the owner of mines might, 
without such consent, get coal and minerals 
beyond the prescribed limits, and that the com- 
pany might enter upon lands and mines for 
discovering the distance of the canal from the 
working parts of such mines, and that if any 


al, but that they must compensate the owner 
-'-■-''I beyond the ten yards. 3Md- 
CheoUey, 36 L. J., Ch. 380 ; L. R. 4 
T. 260 ; 15 W. R. 671. 

A canal act provided that no owner of mines 
^ — -'1- 

under any tunnei, or within tweiity'yards of the 
same, without the consent of the company ; and 
that no owner of any mines should, without such 
consent, carry on any work for getting coal or 




tallied should defeat the right of any owner of 
land through which the canal should be made to 
the mines undei’ the land used for the canal, and 
that it shoixld be lawful for such owner to work 
such mines, provided that no injury were done 
to the navigation Held, that the prohibition 
against working any mine witliin twenty yaids 
of a tiiiniel without the consent of the company 
was not absolute, but subject to the same esoep- 
tion as working within twelve yards of the canal, 
and therefore if the company refused to permit 
the owner of a mine to work it within twenty 
yards of a tunnel, they were bound to pay him 
the value thereof. Binninghani Canal Co. v. 
Dudleg (Earl'). 7 H. & N. 9{)9 ; 9 Jur. Qs-.Q.) 24 
— Ex.'Ch. 

Compensation.] — By a local act, tenants 

for life were empowered to sell lands to a canal 
company for the purposes of their undertaking. 
It w'as provided that in case the parties should 
differ as to the amount of the purchase-money, 
a jury should assess the amount, and ascertain 
wdiat sura should be paid for the land, and also 
what other suras should be paid for past and 
future damage. The mines and minerals under 
the lands conveyed w'ere reserved to the owners, 
w'ith power to the owners to get them, provided 
no injury should be done to the canal thereby. 
And the'eompany was empo^vered to Inspect the 
mines, and to compel the owners to dejiist from 
working so as to injure the canal. Under the 
act a tenant for life sold lands to the company, 
which were known to contain coal, though at the , 
time it was not knowai whether the coal would 
be gotten. Some years afterwards a mine was 
opened for the purpose of getting the coal under- 
lying the canal. The company restrained the 
owners of the mine from working so as to 
endanger the canal i—Held, that, in the absence 
of a special provision in the act to that effect, the 
company was not liable to make any compensation 
to the owners of the coal mine for the loss incurred 
by them by reason of this restriction of their 
powers of working the mine. liog. v. Aire and 
Calder Navigation Co., 30 L. J., Q. B. 337 ; 8 
Jur. (N.S.) 115 ; 10 W. R. 40. 


Amount of Compensation.] — A canal 

company was authorised by their act of 
incorporation to require the woi'kers of any 
mines under the canal to leave so much coal on 
each side of the canal as they might require for 
the safety of it : and the company were to make 
compensation, to be assessed (if the parties 
differed) by a jury : — Held, that the company 
were bound to make compensation, not only for 
the value of the coal in the bed, but also for the 
additional profit which could only be made by 
getting it. And a bill having been ^granted to a 
coal-worker pending the purchase of i)art by the 
company, he also was entitled to compensation. 
Barnsley Canal Co. v. Tioihell, 7 Beav. 19 : 
13 L. J., Ch. 434. 

Mode of Ohtainmg Compensation.] — By 

an act a company was empowered to take lands 
for the purpose of its navigation, with provision 
for a jury to ascertain the sums to be paid as 
purchase-money, and for damage in carrying the 
act into effect. s. 170, no mine-owner should 
work any mines in or under any lands within 
forty yards of certain tunnels (by which the 
canal passed under a hill), without the leave of 
the company ; and by^ s. 171, if the company 
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instead of insisting upon having the full forty 
yards left un worked, should require less than 
thirty yards to be kd't, then the mine-owner 
might insist on having a greater quantity, not 
exceeding thirty yards, left un worked for his 
security : and the question in dispute as to such 
last-mentioned quantity was to be tried, settled 
and determined by an issue at law. By s. 172, 
whenever any mine in due course shoukr become 
•workable within forty yards of the tunnels, the 
niine-owner should give notice to the company, 
%vho, thereupon should pay him (as the case might 
be) for so much of the forty yards as they should 
require to be left unworked for their seeurity, 
or as might be ascertained by the issue to be 
necessary to be left un worked for his, provided 
that no mines should in any case be worked 
under the timnels. But whenever any such 
last-mentioned mines should become workable, 
satisfaction should be made by the company 
for the same, such satisfaction to be settled by 
an issue at law. Sect. 173 gave the mode of 
trying any feigned issue, and enacted, that, after 
trial and verdict, the court should give judg- 
ment for the sum of money awarded by the 
jury : — Held, that where a mine had become 
w’-orkable within forty yards of the tunnels, and 
the company had required the whole foi'ty yards 
to be left unworked for their security, the owner 
of the mine was entitled to compensation for 
the forty yards ; but that the only remedy to 
enforce it was by a feigned issue, arid not by an 
action. Fenton v. Trent and Jlersry Xariejatton 
Co., 2 Eailw. Cas. 837 ; 9 M. & W. 203. 

A canal act prohibited any proprietor of mines 
from working the same under or within twenty 
yards of any tunnel, and directed that if he 
should be desirous of so working the same, he 
was to give notice of the intention to the 
company ; and if they refused to permit him to 
work such part of the mines as he might have 
gotten, they were to pay him for it such sum as 
a compensation jury should assess. The lessees 
of minerals under a lease covenanted with the 
lessors to work the mines, and raise and get the 
coal thereout, until the whole of the mines, or as 
great a quantity as, by working, could be gotten, 
should be wmrkeci out, “except the ribs and 
pillars, which must necessarily or w'hich the 
lessors might require to be left.” The lessees 
accordingly gave notice of their intention to 
w'ork the mines under a tunnel of the company ; 
on which the company gave their refusal, and a 
jury assessed a sum to be paid by the company 
to the lessees for their ceasing to work such 
part of the mines. In an action by the lessees 
against the company for nonpayment of the 
assessed sum, the company pleaded that the 
mines which the lessee so ceased to work were 
a rib within the meaning of the covenant in their 
lease, and tliat the lessors did require the coal 
to be left by the lessees ; also, that the lessees 
did not cease from working the minerals within 
twenty yards of the tunnel ; also, that after 
refusal by the company, and before the sum- 
moning of a jury, the lessees abandoned their 
notice, and did, in fact, work and carry away a 
portion of the coal within twenty yards : — Held, 
that there was no ans-wer to the action. Swindell 
V. JBirnibiqham Namqa.tion Co., 9 0. B. (2svS.) 
241 ; 29 L. J., C. P. 3b4 ; 7 Jur. (K.S.) 190. 

Injuries to Watercourses.] — An owmer of 
freehold lands and his lessee will be restrained 
from working mines under a watercourse other- 


wise than in a manner not likely to prevent the 
plaintiff from enjoying an uiiinteiTiipted flow of 
water to his works. Elwell y. Croivfher. 31 
Beav. 163 ; 31 L. J., Oh. 763 ; 8 Jur. (n.s.) 1004 : 
JO W. R. 615. 

By mining operations, the defendant had 
sunk not only the level of a. stream supplying, 
the plaintiff’s mill, but also that of the adjoining 
land. The plaintiff filed a bill for an injunction ; 
but it did not appear that there had been any 
diminution of xvater to the mill : — Held, that the 
bill ought not to be dismissed ; and. on the 
defendants undertaking not to work the minei-als 
so as to obstruct the -water and the supply 
thereof along the watercourse, it w-as retained, 
wdth liberty to apply. The court, how'ever, 
intimated that, in default of the undertaking 
being given, an injimction 'would be granted. 
Ih. 

5. Under Railways. 

a. Purchase of and Compensation for. 

“ Minerals ” — Open Workings.] — “ Minerals ” 
in ss. 77 & 78 of the Railways Glauses Act, 1845, 
includes minerals 'which are got bj'’ open quarry- 
ing. Limestone is a mineral wdtliin the same 
sections. Midland Ry. v. Rohhiwn, infra. 

The wmrd “mines” in s. 77 of the Railways 
Clauses Act, 184.5, includes minerals, whether 
got b}’' underground or by open workings ; and 
therefore a bed of clay, on which the railway 
had been made, was as a mine excepted out of 
the conveyance of the land to the raihvay 
company, and might, unless the company were 
willing to make compensation to the landowner, 
be dug and worked by him. Midland Ry. v. 
.Havnclnciwd BrivU and Tile Co., 51 Tv. J,, Cli. 778 ; 
20 Ch. B. 552 ; 46 L. T. 301 ; 30 W. R. 640. 

Clay is a mineral within the meaning of s. 77 
of the Railways Clauses Act, 1845, Therefore 
a railway company wars held liable to the owner 
of land taken by them in respect of clay for 
such land used for puddling bridges, which clay 
it was not necessary to remove in the construc- 
tion of their line. Loose in ore v. Titeilon and 
Xorth Devon Ry., 51 L. J., (Hi. 570 ; 22 Ch. D. 

25 ; 47 L. T. 151 ; 30 W. R. 628. 

Where Land Purchased.] — The company 
having, by the terms of its purchase, precluded 
the owners of lands from working mines in a way 
injurious to their property, caiiuot, in the absence 
of statutory provision to that effect, be compelled 
to purchase those minerals of the ownej's. Xorth 
Eastern Ry. v. Orosland, 4 De G. F. cV: J. 550 ; 

1 N. R. 72 ; 32 L. J., Ch. 353 ; 7 L. T. 765 ; 11 
W. R. 83. 

Construction of ss. 6 and 78 of Railways Clauses 
Act.] — In claims for compensation for not 
working mines adjoining a railway and railway 
wmrks, s. 6 and s. 78 of the Railways Clau.ses Act, 
1845, must be read together. Smith v. C. T-F. Ry., 
47 L. J., Ch. 97 ; 3 App. Cas. 165 ; 37 L. T. 64a ; 

26 W. R. 130-~-H, L, (E.) 

Sect. 6 gives a general right to compensation 
to owners and occupiers of, and all other parties 
interested in, lands taken or injuriously affected ^ 
by the construction ” of the railway. Ib. 

. An s. 74 the person, entitled to give notice to ' 
the directors of a railway .company of his inten- 
tion, within thirty days, to work a mine, is the 
owner, lessee or occupier, who has the right and 
the power to work it, The directors are entitled 
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to , any "fixed period , aftet that notice within 
which they must give a coimter-notice. They 
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to have an inspection of the mine, and to offer 
compcnsati(}n to him for not working, which 
compensation may be settled as thereiri men- 
tioned. The compensation thus settled is that 
to which he is individually entitled, according 
to the extent of his interest. If the lessee is the 
person thus giving notice, and receiving coin- 
iH'iisanoii, the owner, if he can show a right of 
his own bevoiul that of his lessee who has been 
eianpeiisaied. is also entitled to coinpoiisation 
under s. t). Ih, But see Dixon v. Caledonian 
J,b/., infra. , . , . 

The words ‘4ie” and ■‘liiSv' in two of the 
parts of s. 78. refer to the person entitled ^ to 
coinpcnsut ion, whether owner, lessee, or occnpiei. 

’^^Ihe word -dands’* in s. 6 inehides mines ; and 
tlniT section, in regard to the compensation 
thereby provide<l, is to ))e read with, reference to 
the Lands (danscs xVet. Ih> 

Injunction restraining Working after Com- 
pensationbl — .After cora])ensation agreed on, and 
obtained or rendered, a perpetual injunction may 
be granted against the working of the mines. 
IT. was the lessee of mines under a railway, 
hlrs lease being of sufficient length to enable him 
to exhaust the coal ; he gave the company notice 
of his intention to work the mines, and they 
save him a counter-notice under s. 78 of the 
ilailwavs CTauses aAcr, 1845, and made compensa- 
tion as provided by tl]c section. Before the 
expiration of his term, H. surrendered his lease, 
and S. became owner of the mines in fee. On a 
bill bv ihe company to restrain S. fi’om working 
the mines -.—Held, that the company, by com- 
pensating the lessee, became tlie owner of the 
mines, and was entitled to a perpetual injunc- 
tion, lint that S. might obtain compensation for 
any injury he had sustained under s. (>. Sinltlt 
x / g . ii'. JO/” 
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can stop the working at anytime thereafter that 
they fear danger to the line, by a not me of their 
wiliiugiicss to [>ay compensation lortiie mineialte 
thev desire left standing. Dixon v. Caledonia n 
lln\ 5 App. Cas. 820 : 48 Ij. T. olH ; 2i) "W . K. 
24<) ; 45 J. r. 105— H. L. (Sc.) 

A. and B. were the lessees of the minerals, 
vm , limestone, under a railway passing through 
Caldwell. They, on the 8th of July, I87S, gave 
notice in terms of the a]>ove sections ^to^ the 
proprietors of the railway tliat thes were <lchi7^ous 
of workingyand intended to work,^ the -‘mines 
and minerals inciudiiig liniestone l\ing under 
the railway. The proprietors of the raihvay ditl 
not, before the expiration of thirty days, give 
notice to A. and B. of their desire to have such 
mines and minerals left unworked, but they 
did give such notice on the 20th or I ebrnari , 
1879^ offering com.|)ensation for the limestone 
iinworked. A. and B. contended that the notice 
of the 20tli of February, 1879, was too late to 
prevent them working out the liniestone ; because 
such notice to be valid was required to be given 
before the expiration of thirty days from the 
date of their notice of the 8th of July, 1878 
Held, that the notice of the railway proprietors, 
was valid. II). „ 

The iiicidental dictum in Smith x. G. W . liij. 
(B App. Cas. 182), that after thirty days had 
expired the time had passed for the railway 
proprietors to give a counter-notice is no j udicial 
authority, being said where it was in no way 
material for the decision, and where the point 
could not have been fully argued, no counter- 
notice having been given in that case. Ih. 

Company not Purchasing — Working by 
Owner.]— If the owner of minerals usually 
worked^by open quarrying desires to work them 
and the railway company does not purchase 
them, he may, umler s. 79 of the Kailways Clauses 
Act, 1845. enter upon and break up the surface 
of the land of the railway company for the pur- 
pose of winning the minerals, even though tlie 


Purchase by Company of other Strata besides 
the Surface Soil— Compensation.']— The pro- 
visions of ss. 77—85 of the Railways Clauses Act, nf tho r'dlwav 

1845, apply to every case where a railway com- ru y 

],any ualuiring land leaves imtaken any portion R^-f'Cihon Bmcl, and Urra Cotta Co.x, Cr, 

of the mines or minerals heiieath it ; their 
operation is not restricted to tlie case of a 
purchase of the .surface soil only. Where a 
railway comjjany serves a notice to treat for the 
compulsory ttiking of land including mineral 
strata, but leaving other strata to the original 
owner, compensation i’o]* the interference with 
the latter cannot be awarded in the arbitration 
under the notice to treat, but can be obtained 
only under the provisions and subject to ; the 
coxuhtious of ss. 77 — 85 of the Railways Clauses 
Act. Gemu'd {Lord') and- L. S' JV. IF. Rt/.yln w, 

64 L. J., Q. B. 260 : [1895] 1 Q. B. 459 ; 14 
E. 201 ; 72 L. T. 142 ; 4B AF . E. 374— C. A. 

When liTotice may be Given.] — An owner is 
not justified in giving a notice under s. 78 unless 
he has a bona fide present intention to work the 
minerals, but it is immaterial whether he intends 
to work them himself or by lessees or licensees. 

Jlid'iand liy. v, Ilohimon, 59 L. J., Ch. 442 : 15 
App. Ca,s. 19 ; 62 L. T. 194 ; 38 "W. R. 577 ; 54 
J. P. 580— H. L. (E.) 

Though a mine-owner may give notice under 
ss. 77 to 79 of the Railways Clauses Act, 1845. 
of liis intention to work out the minerals under 


62 L. J., Ch. 4S3 ; [1803] 1 Ch. 427 ; 2 R. 237 j 
6S L. T.' 110 ; 41 AV. E. 418— C. xi. 

A railway company on purchasing, under 8 0 

Auct. c. 20, ‘ss. 77 — 79, land for the purpose of the 
railway, does not become entitled to the mines 
under the land ; the owner may work them after 
notice duly given ; and if, after such notice, the 
company, though desiring to prev'ent the working, 
does not give compensation for the minerals, the 
owner may work them up to and under the rail- 
way, working Them in a proper mvaimer and 
according to the usual manner of worlving such 
mines iu the district. G. ]V. Dy. v. Dennett. 36 
L. J.. Q. B. 133 : L. E. 2 FI. L. 27 ; 16 L. T. 186 ; 
15 AAh R. 647. S. P., Fletcher v. G. IF. Ily., 29 
L. J.. Ex. 253 ; 6 Jur. (X.S.) 961 ; 2 L. T. 803 ; 8 
AW R' 501— Ex. Ch. 

Claim for Gompeusatiou — ^Lauds Clauses Act,] 
— The provisions of the Lands Glauses Act, 1 845, 
are applicable to claims for compensation uiacle 
under s, 78 of the Railways Clauses A.ct, 1845, 
but, semble, not under s. 81. A prerogative 
writ of mandamus Is the i)ropei’ remedy for 
enforcing the taking up of awards made under 
the Lands Clauses Act, lieg. v. Lamhoyrn 
Valley Ry. (22 Q. B. B. 463) distinguished. 
.Rm. V. X. # iF. IF. Ry., 63 L.' X, 4 BF695; 
[1894] 2 Q. B. 512 ; 10 R. 359 ; 68 J. P. 719. 
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Items of Compensation.] — By s. SI of 

the Railways Clauses Act, 1845, a railway com- 
pany shall “ from time to time pay to the owner, 
lessee or occupier of mines extending so as to lie 
on both sides of the railway, all such additional 
expenses and losses as shall be incurred by such 
owner,” by reason of the severance of the surface 
land or of the continuous working of the mines 
being interrupted, or by reason of the same being 
worked so as not to prejudice the railway ; and 
in case or dispute as to the amount of “such 
losses of expenses,” the same shall be settled by 
arbitration : — Held, that an arbitrator appointed 
to assess the losses or expenses sustained and 
incurred by a mine-owner by reason of his land 
being severed and the working of his mine being 
interrupted, rightly included in his award items 
of compensation for additional losses or expenses 
not then actually sustained or incurred, but 
which would necessarily be sustained or incurred 
in working the mines and which were capable of 
being immediatoH estimated with reasonable 
certainty. WJiltchou.^p v. Wolnn'kampton. and 
Walmll Tdy.. 39 L. J., Ex. 1 : L. R. 5 Ex. 6 ; 21 
L. T. 558 ; IS W. R. 147. 

Bond given before Entry on Lands — Amount.] 
— The compensation in respect of whicli the 
bond is given by a railway company undei* s. 85 
of the Lands Clauses Act, on entering upon lands 
before agreement, doois not include compensation 
for minerals under ss. 78 and 81 of the Railways 
Clauses Act, 1845. Neath and JJeeeon ify.. jfcr 
jMirte, 45 L. J., Gh. 1% ; 2 Ch. D. 201 ; 24'V\h R. 
357. , 

A railway company, being desirous of entering 
upon certain lands before agreement, made the 
usual deposit and gave the usual boiul. After- 
wards, by an agreement in writing between the 
company and Ian, downer, it wars referred to an 
arbitrator to deteiinine the purchase-money for 
the lands taken by the company and also the 
“ compensation for any damage sustained by the 
iandowTier by reason of the execution of their 
wmrks, and rvhich, .under the special act, the 
Lands Clauses Act, or tlie Railways Clauses Act, 
the landowner was entitled to claim against the 
company ” : — Held, that the bond did not include 
compensation awarded by the arbitrator in 
respect of minerals under the Railways Clauses 
Act, ss. 78 and 81, and that the company, having 
paici the sum awarded as the purchase-money 
and compensation in respect of the lands taken 
by them, had ]jerformed the coiKlition of the 
bond, and was entitled to the return of their 
deposit. Ih. 

Ho Conveyance of, unless expressly Pur- 
chased.] — A I'ailway com])any compulsorily pur- 
chasing land is not entitled to a conveyance of 
the ’mines and minerals, unless they have been 
ex|>re3sly purchased, even where the land has 
been valued and taken at a large price as build- 
ing land. Metropolitan Didrict Itnj. and Cotton' a 
Tradees. In re, 45 L. T. 103-— G. A. 

Where Corporation purchases Land.] — A cor- 
poration served the usual notice on a landowner 
before applying to parliament for powder to take 
liis lain!. The act, when obtained, gave the 
corporation power to take more of his land than 
was described in the notice : — Held, that under 
the circumstances the corporation was not obliged 
to take the mines and minerals under the land 
takcTi by them. Iluddersjield Corporation and 

' WOXi.-,lX. 


Jaaoml), In re, ii L- J., Ch. 96 : L. li. 10 Ch. 
92 ; 31 L. T. 466 ; 23 W. R. 100. . 

Subsequent Purchase of Minerals under 
Lands previously acquired.] — A railway com- 
pany having the nsuat power to purchase lands- 
under its special act, has, by virtue of s. 6 of the 
Lands Clauses Act, 1845, power also to ] 3 ureha.se 
the minerals under those lands compulsorily at 
any time before the expiration of the time limited 
for the exercise of its compulsory powers, if it 
should deem it advisable. That power is uul 
taken away by the 77th and following sectiojis of 
the Eaihvays Clauses Act, 1845, which ai-e for tlie 
benefit, not of the mine-owner, but of the com- 
pany, and only exempt the company from the 
obligation of buying the minerals at cnee, 
together with the surface lands. The w'onls 
•“ ex])ressly purchased ” in s. 77 are not to l)e 
confined ito “ purchased by agreement.” There 
is no distinction between the severance of owner- 
ship vertically, that is, of the surface lands from 
the mines beneath, and the severance of owner- 
ship laterally by the taking by successive purchases 
of surface lands from the same landowner. So 
a railway company having already acc-iuircd sur- 
face lands may subsequently ]>urchase compul- 
sorily the minerals under those lands. Urrinf/ton 
V. Metropolitan Did riot Ry., 51 L. J., Ch.305’: 19 
Oh. D. 559 ; 46 L. T. 443 ;‘30 W. 11. 663— C. A. 

Compensation . Money — Apportionment — Ten- 
ant for Life.] — A tenant for life without impeacli- 
ment of waste is not entitled to an apportioned 
part of the compensation money paid into court 
by a railway company under s. 69 of the Lands- 
Clauses Act, 1845, in jcspect of im worked miiies- 
and minerals lying under or adjacent to a,, 
railway, constructed on land conveyed to the 
company by the tenant for life under s. 7 of the 
act, even though the bulk of the minerals could 
have been, in all probability, worked out during: 
his life. RMdnmn\i Settlement Trndr. In re,. 
60 L. J., Ch. 776 ; [1891] 3 Oh. 129 : 65 L. T. 
244 ; 39 W. R. 632, 

Minerals were devised on trust for B. foi* life 
with remainder on trust for defendant for life 
without impeachment of waste, with remainders 
over. The minerals were leased by the testator.. 
A ]-ailway passed over a portion of the lands- 
under which they lay. and after the death of B. 
the lessee gave the railway company nctice of his. 
desire to work the minerals lying under and 
adjoining a portion of the railway. The com- 
pany give a counter-notice that these minerals^ 
were required for the support of the railway, and 
ultimately paid compensation money, p>art of 
which was apportioned as paid in respect of 
the lessor’s intere.st : — Held, that as the minerals 
ill respect of which the compensation money had 
been paid were not of such extent that they 
could not possibly have been got during the life 
of the existing tenant for life, the defendant, as 
such tenant for life, was entitled to such appor- 
tioned part of the compensation, money under* 
s. 74 of the Lands Clauses Act, 1845. Rarrington,, 
In re, Gamlen Y,Lyoh. 56 L. J., Ch. 175 : 33 Ch. 
D. 523 ; 55 L. T, 87 ; 35 W. R. 164. 

b. Working:, and Kight to Support. 

Land conveyed to Company for Purposes of 
Railway.] — A cpnve.yance of land to a railway 
company, for the purposes of the line, , gives W 
right by implication to all reasonable subjacent 
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MINES AND MINEEALS- 


and adiacent stxpport connected with the subject 
mato'of the conveyance, and therefore, althongii 
in the conveyance to the company minerals are 
reserved, the <OTntor is not entitled to work them 
-even ntider his own land, in any manner calcu- 
lated to endanger the railway. 

Y. Sjjrot, 2 Macq. H. L. 4t9 ; 2 Jur. (K.s.) ; 

4 W. E. (inh. ^ - 

In a Loniit to a railway company f<n' the pur- 
poses of the railway, if the line winch divides the 
land sfranted from the land i-etaincd traverses a ^ 
■quarry, it mav he that no adjacent suppoit is 
necessary, and that tiie grantor may dig or remove 
the whole contiguous soil. Ih. 

But if the dividing line traverse a bog or bcci 
-of sand, it will be incumbent on the grantor to 
leave untouched such an intervening measure ot 
lateral su| 5 port as will prevent any part of the 

land sran ted from retreating, Ih, 

S. had in 1S84 sold to a railway conqiany lantL 
■over -whiv'h the railway was to pass, but by the 
same deed stipulated in these terms— “ Eeservmg 
always to me, and my heirs and successors, the 
whole mines and minerals, of whatsoever descrip- 
tiou, within the lands conveyed, and full power 
and liberty to us, or any person or persoms 
authorised ■^by us, to search for, work, win ami 
carrv away the same, and to make aqueducts, 
levels &c. Subsequently several acts of parlia- 
ment passed giving further powers to t he company, 
and providing for cases of dispute with the landed 
proprietors as to value of land for^ purchase, 
mines, ike, S. continued to w'ork out liis minerals 
until August. 1848, when he received notice from 
the eompanv that his works were of a nature to 
endanger the line. A suit having been brought 
to try the question, and judgment given Held, 
that H, by his conveyance had contracted an 
implied obligation to afford to the land so con- 
veyed for the purpose specified, viz. a railway, 
•all necessary adjacent and subjacent support by 
his other land, underlving or contiguous to if. 

^ / : . . ■ ■ ^ 

Held, also, that the subsequent acts of parlia- 
ment were not retrospective, and could not 
;alter the effect of the previous bargain and con- 
vevance. Ib. 

B. g 3 *atuitously granted a portion of his land 
to a raihvay company for the purpose of forming 
.a line of railway thereon, with a reservation to 
him and his heirs of all the mines and minerals 
in the land so granted, and with full liberty to 
■dig, search for, work and carry away the same, 
■so'^as the same he done without entering upon or 
breaking the surface of the land thereby granted : 
— Held, that the company was entitled to the 
subjacent and adjacent lateral support necessary 
for the maintenance of the railwaj . CalctUman, 
Hy. Y. QLord'). 3 Macq. H. L. 5G ; 3 

Jur. (isys,) 573. 

A conveyance of a sti’ip of land was made to a 
xailw^ay company in 1834 under an act of parlia- 
ment, 'which |)rovided, that all coal or other 
mineral should be deemed to be excepted out of 
any purchase of lands by the company, and 
might be worked by the owners and lessees 
thereof, so that no damage or obstruction be 
•done or thereby occur to or in such railway or 
■other works *, and in case of damage, reparation 
was to be made by the, owners or lessees. ' And 
whenever the working should approach vidthin 
twenty yards of any masonry , or building 
belonging to the company, notice should be 
given to it, and it might deliver a declaration 
''-.requiring the mmerals, und^r such masonry or 


buildin«’ to be reserved for its protection, and 
in that" case it should purchase the same ; 
and in case It shouhl not deliver such deolara- 
tiou that the owners or lessees might woik 
the minerals under the masonry or buildings, 
in the usual and ordinary manner ot^ working 
mines, doing no avoidable 
was tkken for the purpose of bmiding thereon 
a bridffo o£ sreat weight, which was subse- 
quently built by the company. At the time 
of the purchase there was beneath the lanp 
and a lariro tract of adjoining pnd belonging to 
Iho vendor, an old mine which bad been iicci- 


inc venaui, tut _ 

dentally flooded, and had long previously been full 
of waten. Ill 1853, a lessee, deriving title under 
the vendor, threatened to drain the mine and 
renew the workings :-Held, that in addition to 
the special protection afforded by the act m 
respect of workings within twenty yards distance 
of anv masonry or building, the company was 
entitled, by way of necessary incident to the 
<n’ant of the land, to such lateral support fiom. the 
adjacent land of' the vendor not situate withim 
the twenty yards as might be necessary- to uphold . 
the bridge : and that the lessee was properly 
resti’ained from working minerals under the 
adiacent land not the property of tlic company, 
and r.ot within the limits of twenty yards, so as 
to affect the stability of the p'l'l.ee. 

Xorth Uadern H- L. Cas. 2 N. b. 

87 ‘ 32 Ij. J.. Ch. 402 ; 9 Jur. (tsys.) ooo ; & L. 1. 
337 ; il W. E. 601. ' 

Held also, that the circumstance that the con- 
veyance of the land was compulsory and not 
voluntary could not, in the absence of any 
special enactment, affect the construction ot the 
conveyance, nor preveul it from passing to the 
company the necessary right of support as an 
ordinary legal incident. Ih. -m. 

Held, however, that although the water might 
afford additional support to the surface, the com- 
pany had no right to speculate on the continuance 
of such an accidental circumstance, and that the 
lessee ousht not to be restrained from withdiaw- 
uvy the water from the spaces left in the old 
wSkings.if such effect should be produced by 
working the colliery in a pro])er manner. Ib. 

In cases similar to the foregoing, it being 
impracticable to define beforehand the hunts 
within which the workings ought to be restrained, 
an injunction is properly expressed in general 
terms against working so as to produce the 

iiarticular evil apprehended. Ib. .. ... 

A railway compa-ny is entitled to the vertical 
and lateral supports of the adjoining lands of 
the proprietor from whoin the lands or easements 
required for the railway wnre purchased . aiul 
such proprietor is not at liberty to work tiic 
minerals adjoining the railway in such a wiiy as 
to cause damage to it. JSurth Eadeni Ly. v. 
Orodand^ 4 I)e Gr. F. & J. 550 ; 1 N. E. <-• ; 3.^ 
L. J., Oh. 353 ; 7 L. T. 705 ; 11 W. E. SB. 

In 1835 the Leeds Eailway Company, consti- 
tuted under an act which excepted mines Irom 
land purchased and allowed the landowners to 
work them provided they did no flainagc to the 
railway, bought land for its railway. In 1836 
the York Eailway Company ^ was constituted 
under an act, containing provisions as to mines 
'similar to those of the Eailways Clauses Act. 
Afterwards the York company purchased ^tlie 
Leeds railway uuder the pov'ers of an act^ot 
1844, which provided, by s. 4, that on completion 
of the line the .Leeds act sliould be repealed, 
provided that the repeal should not affect 
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anytliuig done iinclcr the act, but that all acts done 
under it should remain as valid as if there had 
been no re])eal. The 9th section provided, that 
all the ])rovisions of the York . railway ant, so 
far as they were not repealed, altered, or other- 
wise provided for by the act of 1'844, or by any 
vStatute should apply to the Leeds railwaj^ 
Held, that the provisions as to mines in the York 
railway act were not, by the act of 1844, made 
ajjplicable to the Leeds railwajg so as to give 
the owners of the mines under the lands purchased 
bj/ the Leeds company a right to work them to 
the injury of the railway, if the York Railway 
Company did not choose to purchase them, but 
that the unquaiiiied right to support, which 
was incident to the grant of the lands for the 
purposes of the railway, remained unaffected. 
Ih. 

The company cannot, under this statutory 
pui’chase, claim the benefit of the right of an 
ordinary purchaser of the surface to subjacent 
and adjacent support, the statute having created 
a vS])ecific law for such matters, by which alone 
the rights of the company and the mine-owner 
are regulated, fr. W. Ity. v. Bcmnett, 86 L. J., 
Q. B. 133 ; L. Tl. 2 H. L. 27 ; 16 L. T. 186 ; 15 
W. R. 647. 


User of Tunnel — Grant of.]— The grant to a 
anilway company, under its act and the railway 
•acts, of the right to make, maintain and use a 
timnel, does not give the company such a right 
to support to its tunnel that the grantor, acting 
duly in accordance wdth the Railways Clauses 
Act, ss. 77, 78, cannot work or have the benefit 
<of mines under and adjacent to the tunnel. 
Z. 4* IF. Zy. Y. AeliroyZ SI L. J., Gh. 588 ; 
8 Jur. (X.S.) 911 ; 6 L. T.‘l24 ; 10 W. E. 367. 


Tunnelling under Bailway — Compensation.] 
— Sect. 80 of the Railways Clauses Consolidation 
Act, 1845, applies to minerals lying more than 
■forty yards from a line of railway, and enables 
the owner of minerals, whose access to them is 
cut off, by reason of a railway company having 
purchased from him the minerals lying under 
their line of railway or wnthin forty yards from 
it to tunnel under the railway for the purpose of 
working his minerals which are on the other side 
•of it. And this power extends, not only to 
minerals in the ortlinaiy sense of the tvord, but 
also to such a substance as clay, which is usually 
worked from the surface. And by s. 81 the 
mineral owner is entitled to be compensated by 
the company for any additional expe:ise caused 
bv his having to -woih the minerals in this way. 
Midland Jli/. v. 55 L. J.. Gh. 251 ; 30 

Ch. I). 684 53 L. T. 381 ; 34 W. R. 136. 

The defendant wtis the owner of the minerals 
lying in and under a triangular piece of land, 
which was com])lctely surrounded by three lines 
•of raihvay belonging to t-iie plaintiffs, and also of 
the minerals lying under certain portions of those 
three lines. The company had purchased the 
surface of the triangular piece of land, and also 
the surface of the land on- which those parts of 
the three lines were constructed. The minerals 
ill and under the lands so purchased were not in 
the first instance purchased by the company. 
The defendant, in April, 1885, gave the coin.pany 
notice, under s. 78 of the Railways Glauses Act, 
1845, of his intention to wmrk ' the minerals 
belonging to him in and under the triangular 
piece of land, and also under the lines of railway. 

^'T'k n 4 .,!.. ... .3 A 4 -'U 4 - 1 , «t-i 


'The company gave the defendant notice that th 
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were willing to make compensation for the 
minerals under the lines of railway, and arbi- 
trators were appointed to assess the compensation. 
The defendant then gave the company notice 
that he intended to wmrk. the minerals in and 
under the triangular piece of land, and for that 
purpose to enter upon and across the line of rail- 
way : — Held, that such a mode of wmrking would 
be a trespass, and that the defendant must be 
restrained from working in that way, but that he 
would be entitled to tunnel under the railway in 
order to work the minerals in and under the 
triangular piece of land, and that the comj^any 
must compensate him for the extra expense of so 
working. Ih, 

A railway company under the powers of a 
special actandiof the Railways Clauses Act, 1845, 
bought a piece of land on part of which they 
made three railways, leaving the rest of the land 
within the triangle formed by the railways, except 
two smaJl pieces on the west of their lines. The 
landowner from whom they bought owned the 
adjoining land on the east. This he afterwards 
sold, but acquired a right of way over it. He 
had also bought the two severed pieces on the 
west. The conveyances to the railway company 
did not include the minerals under the land : — 
Held, that as under the special act and under s. 80 
of the Railways Clauses Act, the landowner when 
he sold the land was entitled to make passages 
under the railway from his land on the east, no 
right of way over the railway for the purpose of 
working the minerals would be implied, and that 
he had not now .such right of way. xlnd that, 
being neither “owner, lessee, nor occupier” of 
the land to the ea.st, he had no right, under s. 79 
of the Railways Clauses Act, to wo3*k the minerals 
under the land within the triangle by means of 
passages under the raihvay ; but he might work 
the minerals from the pieces of land on the 
west, and under s. 81 get compensation for 
extra expenses. Midland Ry, v. MIIpa^ 55 
L. .L, Ch. 745 ; 33 Oh. I). 032 ; 55 L. T. 428 ; 
35 W. R. 76. 

Held, also, that under s. 79 of the Railways 
Clauses Act the owner of the minerals might, 
having lawfully made a communication with 
the land sold to the railway company, work the 
minerals by open workings, that being the usual 
mode of working such minerals in the district 
where the same were situate. Id. 


Flooding — Liability of Company.]— A raihvay 
company is responsible for injuries sustained by 
reason of water escaping from a stream in flood 
time, or collected from rain falling on the rail- 
way, and flowing along a cutting of the raihvay 
and percolating through the substratum into 
mines beneath, although such mines had not been 
worked at the time of the formation of the rail- 
wav. Rar/nall v. I. A -Yi IF. R?/., 1 H. A C. 
544 ; 31 L X, Ex. 480 ; 9 Jur. (N.S.) 254 ; 9 
L. T. 419 ; 10 W. R. 802— Ex. Gh, 


V. CUSTOMS AND PRESCEIBTION. 



1878 


1 the verv deet! 
J .n- Held, that 

TOT, 

H L. ;j.. p. 
at nhi prin-i. 


1 his I r for 
claimed the 
WR"; prodiumd. 
uin had 11 ever 
:y held. 1 hat it 
,tetl testimony 


/’/•fur. In re, 22 


e of a |•mbIic- 
j, stipulations : — 
pent, the pur- 
of the vendor 
r ,rt ]>aymcnt at 
If thevemior 
' part, he sliali 
'' 3 the danuiges 
' ; nirehaser sliaii 
, ’ greeinent, then 
’ r forfeited, in 
^ jiid if eirher of 
n comply with 
tail pay to the 
to he the daui- 
; I ireach hereof.*’ 

, , ' purchase I’ gave 
‘ i ' urchaser failed 
‘ ■ \c vendor sold 
, the purchaser 
: : ' a by the%'endor 
. of the agree- 
I'hied to recover 
. 0 the amount of 
; liued. Ilniton 
i \ R. 3 C.P. 161; 


'.’'a bill of sale, 

: k ods, the defeii- 
[ f ' fer a subseciuent 
tiff' part of tlie 
' istress for rent 
0 IT for the 
‘ he ]daiiitiff not 
. Held that the 
pon the I 0 IT, 
; 1 L. T. 


J. Yl. 


PNTO 


I 


To Work Mines to Injury of House Property.] 
— In an' action for working mines under ground 
near to a house, so that the house wms injured, 
and in-danger of faffing for want of support, the 
defendant' claimed, as lessee of the manor in 
which the house was situate and of the mines 
’thereip, a presoriptitekright do, Work niinCvS' 
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the occupiers of the sm-face a reasonable com pen- j 
sation for the use of the suiiace, but w ithout , 
raahinn- compensation on any other account, and 
stified under that right -.-Held, fimt, that such , 
a prescription was bad, as being unreason^ c. | 
nhtoitx. GriinnlleiHiirJ), D. & M. 614 , a Q. !>• , 
701 : IH L. J.. Q. B. 19:i ; 8 Jar. 810. 

Held, secondly, that such a right could not 
exist by custom, /7 a 

To Injury of Surface.]— A dechn-atioii 

stated that the plaintiii was possessed ot ^ 
and that the defendant wrongfully and without 
leaving sufficient support, worked the mines 
beneath the land, by reason whereof part ot the 
land fell in and sunk. Pica, that the loid of a 
manor being seised of the common and uaste 
land, parcel of the manor, and of the coal imncs 
underneath, and certain persons being entitled , 
to a right of common over the same, an act u as 
nassed. whereby the common ami waste laud was 
divided and allotted amongst the persons so 
entitled to rights of common, but resenniig 
to the lord all original rights by him enioyed 
in respect of the manor, and the right ot 
working all mines underneath the common 
and waste land, together with convenient and 
necessary rights of way. That from time whereof 
the memory of man is not to the contraiy, up 
to the time of the act, the lord for the time being 
and his assigns had been used and accustornea 
as of i-iffiit to search for, win and work the coal 
mines Iving and being under the commons, with- 
out let or iiiterniption, and withoiit leaving any 
support for the lands in and under which the 
mines were situate, and without making or paying 
satisfaction for an injury caused by working the 
mines, and that the mines had always ^ 

worked without leaving support ; and lustincd 
under a lease granted by the lord of the mam:)i . 
—Held, a bad plea. Becketts. Bradley, 1 B. ck b. 
140 ; 31 .L. J., Q. B. tin ; 8 Jur. (N.S.) r)88 ; o 

L. T. 832, , . 

Pleas that, for forty years and tor twenty 
years the lord of the manor and his tenants had 
been used and accustomed of right to uoik the 
mines, without leaving any support for the lands ; 
that tire defendants were tenants to the lord ot 
the mines, and that the working the mines with- 
out leaving any support for the land was a 
working of the mines in the exercise ot and 
according to the right and custom Held, that 
both pleas >vere had, as not shewing any acts 
done on the plaintiffs land ; acts done on the 
laiul of another, though done as of right for 
twenty or forty years, not affecting the plaintiff’s 
rights. /7 a 

"To a statement of claim for workmgv mines 
under the plaintiff’s land without leaving suffi- 
cient support for the surface, the defendant 
pleaded that he was the lessee of the mines from 
the lord of the manor ; that the plaintiff’s land 
had. previously to the passing of an inclosure act 
under which the vwaste of the manor w^as inclosed 
■ and allotted, formed part of such waste ; that the 
' lord of the manor from time .immemorial had 
been accustomed to work the mines under the 
waste without leaving sufficient support for the 
surface, and without making any compensation 
for injury so caused ; that by the inclosime act 
it was piwided thaVtbe lord of .the ' manoiv his 
successors or assigns, might hold' all the mines 


have had and enjoyed the same in case the act 
had not been passe-U and that without 
or navint' auv satisfaction torso doing , and that 
« l-as fin-tho-r provided by the act tliat comi.en- 
sation for damage caused to any person saLot ne it 
bv such ivorldug of tlie mines should be assessed 
by a iustice of the peace, and should, wlien so 

laL^sihbe paid by the occupiers ot.tao her 

I allotments in the same toiviisl ip .— Held, that 
I the defence vas good, oii tiie groimil tliat 
' whether auv valid onstoui such as allepd exist ed 
previou-slv ‘to the act or not, the act exprcssly 
lave to the lord of the manor and Ins assigns the 
right to let dot™ the surface “"p!" 
making any compensation. 

li,- f; 202- 5 n t b: 

l.iP '/42 T. T. oio ; 2.^1 W- K- 

^^Lmble, that there may bo a valid claim by 
custom, or prescription in a ^ ! ud 

or his licensees to work mines so as to 
the tenants’ surface. I dJr/tcW v. 

39 L. J., Ch. 441 ; L. K 4 H. L. , 

23 L. T. 102. . . 

To a declaration by a reversiouei of him 4 , 
alleging that the defendant dug and excavated 
stone mnl sand, and converted the same to Ins 
owm use. and made holes and excavations m tlie 
land, and erected mounds ot earth and inblnsh, 
so as permanently to alter, damage, injure am 
spoil the surface of the land, ho 
4 as seised iu fee of the mines and 
certain parts of a lordship, and that E. and all 
whoso estate ho had, and his and tlieir tenants, 
from time immemorial had been used and accus- 
tomed of right, as often as it might be necessary 
for the purpose of effectually working the quai 1 icb^ 
to enter mion the waste lands within the part 
of the loixiship within which the quarries werev 
situate, and to dig through the same to the. . 
quarries, and to raise the stone and carry away 
the same, doing no more than necessary tor th^ 
purpose aforesaid. The plea alleged a demise b^y 
k to the defendant of a quarry ot stone under 
the lands, and justified the acts, cmnplamed of 
in exercise of the right. The detendant also- ; 
pleaded statutory prescrijitive plieas,_ under tliiC: 

2 & 3 Will. 4, c. 71, alleging the enjoyment ot 
the right for forty and twenty years lieKl, 
that the pleas w'ere good, for the right was not 
unreasonable, and might have originated in grant.. 
Boger^^y. Taylor, 1 H. & N. 706 ; 26 L. J., Bx. 

2o:k 

XTser of Stream.]— ^The privilege of wasliing: 
away sand, stone and rubble, dislodged in the- : 
necessary working of a tin mine, and of having 
the same sent down a natural stream runnnig . 
through tlie piainti-ff’s land, may be the subject 
of a "rant, andmav be pleaded as a pres(‘,nptivq 
riffiit! under the 2 k 3 Will. 4, c, 71, to an action 
charn-iiig the defendant witli throwing such stone, 
sand; and rubble into the stream, ami ttereby 
filling ui) its bed within the- plamtiff s land, am . 
causing the ’ivater to flo-w ovei* it. h-uch privilege 
may also be well pleaded us^^^^Iocnl ciistoim 
(hrlyofh V. Lorerinq, 1 H. k H. /b4 ; 26 H 0 ..,, 
Ex. iH ; 5 W. E. 347. _ 

An ancient mine, worked from a remote peiion 
by tin-bounders, under the custom of Cornwall, 
had from time immemorial been supplied \vitn 
water by a stream originally artificial : and wriien 
the bounders ceased to wnrk and mine, possession 
thereof was taken by the owners of the miiioraJB. 
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Upon a bill filed to restrain the diversion of the 
sti-eam. by theowDCi’ of the land in which it rose : 

. — Htdd, that the right thus acquired by prescrip- 
tion to the use of the water in question was the 
right of the owner of the minerals. Idmey v. 
.SYcrZvw, L. R. 1 Oh. 396 ; 12 Jur. (N.S.) 419 ; 14 
L. T. 427 ; 14 W. R. 743. ; 

Parol Evidence as to Meaning of Written 
Document.]-— Where an expression used in a 
wi’itten instrument has a technical meaning, 
pai'ol evi<lence is admissible to shew tliat it has 
been used in that sense, and not in its ordinary 
meaning in common pailance. although that may 
be perfectly clear and unambiguous in itself ; 
therefore, wliere tlio lessee of a coal mine cove- 
nanted to get the whole of the mines “not deeper 
than or below the level of tlie liottornof the mine 
at a particular point” : — Held, that parol evidence 
of the understanding amongst miners was admis- 
sible to shew that the word “level” had a par- 
ticular technical meaning, difeerent from its 
ordinary signification of “ horizontal line.” 
Claytoti V. Greymn, 4 K. & M. 602 ; 5 A. A E. 
302 : 6 N. & M.‘694 ; 1 H. eSc W. 159. See BmUi 
V. Harrh, 10 Ex. 908; 24 L. J., Ex. 177— Ex. 

; Ch. 

Eight to Search for — Gardens excepted — ^What 
constitutes Garden.] — Where, to an action for 
entering a close of the plaintiff, called a garden, 
the defendant pleaded an immemorial custom to 
search for minerals in the district within which 
the locus in quo was situate (“the sites of houses, 
&e., gardens, orchards and highways, excepted”), 
and it was proved that the locus in quo was 
planted with shrubs within the last six years, 
and with potatoes just before the trespass was 
committed : — Held, that it was a garden within 
the meaning of the exception. G'dhept v. 
Tomis-o/i, 4 D. k R. 222 ; 27 R. R. 510. 

Colliers leaving Work without ISTotice — Eight 
to Payment.] — A custom exists that, where butty 
colliers leave off working a coal mine, without 
giving notice, they are not entitled to be paid for 
gate reading, air heading, or coals undergone ; but 
if they leave after having given notice, they are 
entitled to be paid for these things by the owner 
of the mine ; and if the mine is not worked, 
they are not bouiul to wait till the working is 
recommenced, and to be then paid by the 
succeeding biittv collier. Barmhter v. Batimdet^ 
9 Car. & ih 743.*' 

To divert Stream — ^Devonshire.] — Thestanners 
of Devonshire are not entitled by custom to 
divert water from streams into their mines, and 
for that pur])ose to dig trenches over other people’s 
lands. Bastard v. Smith, 2 M. k Rob. 129. 

Eights of Tinners— Cornwall.] — A custom that 
any tinner within Cornwall ma}’' acquire a right 
to the tin within certain limits, taking pro- 
ceedings in the stannary court, of which the 
landowner has notice, and completing his title 
in that court, and in case of minerals being 
found, rendering a })ortion of the produce to the 
lord or owner of the soil ; and that the right, so 
ac{]uired may be preserved by an annual renewal 
' of the boumls : and that it is not necessary for its 
preservation that the minerals (if any) within 
' the limits should be sought after, and the land 
worked for mineral purposes by the bound.owner, . 


Boyers' Y/Brmitofi, 10 Q. B. 26; 17 L. J., Q. B. 
34 ; 12 Jur, 263. 

Custom of Tenants to dig Clay and Sand — 
Act of Settlement — Isle of Man.] — The Act of 
Settlement of the Isle of Man, 1703, confirmed 
to the tenants their customary estates of inherit- 
ance “saving always all mines and minerals of 
what kind and nature soever, quarries and delfs 
of flag, slate or stone ” Held, that a custom Ijy 
the tenants to dig for claj^ aiulsand did not con- 
travene the saving clause, and that such tenants 
were entitled to dig for clav and sand. Att.- 
Gea. ilsU of Ma.oi) V. ByUdirrest, 48 L. J., P. C. 
36 ; 4 App. Gas. 294 ; 40 L. 'T. 764. 

Custom of Country — Whether Eeservation 
includes Flints.] — A farm was let under a 
written ag]-eement, reserving to the landlord “all 
mines and minerals, sand, quarries of stone, brick 
earth and gravel pits.” A local custom (which, 
it was suggested, had grown up within the last 
thirty or forty years) allowed tenants of such, 
farms, let with a similar reservation, to take 
away the flints that were turned up in the 
ordinary course of good husbandry, and to sell 
them for their own benefit. If the flints were 
not turned up and removed such farms could not 
be properly cultivated : — Held, that the custom 
w'as reasonable and valid ; and -svlien read into 
the written agreement was not inconsistent with 
the reservation, even assuming (’but without 
deciding) that the reservation of “mines and 
minerals” included such flints. Tiiclie.r v. lAnqer, 
52 L. J., Oh. 941 : 8 App. Gas. 508 ; 49 L. T. 373 ; 
32 W. R. 40 ; 48 J. P. 4— H. L. (E.) 

Unopened Mine under Another’s Land.] — The 

right to an unopened mine of coal, uncler the 
close of another person, is a right to land, and 
cannot be claimed by prescription. WUkltmn v. 
Proud, 11 M. A W. 33 ; 12 L. J., Ex. 227 ; 7 Jur. 
284. 

VI. GRANT, SALE AND PURCHASE OF. 

Licence to Search for — Eight of Ee-Entry in 
Grantor.] — The owner of the fee granted to A., 
his partners and fellow-adventurers, free liberty 
to dig for tin, and all other metals, throughout 
certain lands therein described, and to raise, 
make merchantable and dispose of the same to 
their own use ; and to make adits, (Sec. necessary 
for the exercise of that liberty, together with the 
use of all waters and watercourses, excepting to 
the grantor liberty for driving any new adit 
within the lands thereby granted, and to convey 
anj^ watercourse over the premises granted ; 
habendum for twenty-one years ; covenant by 
the grantee to pay one-eighth share of all oi’c to 
the grantor, and all rates, taxes, Ac. and to 
work effectually the mines (luring the term ; and 
then, in failure of the performance of any of 
the covenants, a right of re-entry was reserved 
to the grantor : — Held, that this deed did not 
amount to a lease, but contained a mere licence 
to dig and search for minerals, and that the 
grantee could not maintain an ejectment for 
mines lying within the limits of the set, but not 
connected with . the workings of the grantee. 
Doe d. Manley v. Woods, 2 B. k Aid. 724 ; 21 R. R. 
469, 

The grantee .commenced working the mines, 
hut after, some time discontinued, not being 
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assigns, to carry up a sough or a drain through 

A.'s woody ground into B.’s woody ground, and 
also liberty for B., his heirs and assigns, to make 
two little sough pits, in A. ’s woody ground, for 
the more easy and safe canying up the tail of the 
sough, one of which was to"be covered in as soon 
as conveniently might be after making the sough, 
and the utlier to be kept open for examining the 
sough so long as was necessary for that purpose, 
and no longer ; and B. covenanted that he, his 
heirs and assigns, would not damage the trees 
growing on A.'s woody ground, nor get any of 
the coals under it, except what should arise in 
the drift of the intended sough ; and that A., his 
heirs and assigns, from time to time, and at ail 
times after, might go down into any pit or pits 
of B., his heirs or assigns, to discover whether 
any coals of A., his heirs or assigns, should be 
gotten : and that B., his heirs and assigns, should 
repair any injury to A.’s fence Held, that by 
the grant to B., his lieirs.and assigns, of the 
liberty of making ihe- sough ixi:' A.’s land, the 
liberty of making sough pits at any tixnenfter- 
wards, while , the object ..of the 'graiit' remained, 
being necessary for the purpose'of repairing' the 


spugli, passed as incident, theyetd t ianch ^hat the’ 
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inevitable accident. The grantor, after some } use of such sough for the carrying up of which 
lapse of time, verbally authorised other persons i into B.'s woody ground liberty was granted, was 


to dig for ore throughout part of the land 
described in the deed, and met those persons on 
pjart of the land, and pointed out the boundaries 
within which they were to exercise the liberty ; 
and himself subsequently entered into a mining 
adventure with other persons, which was carried 
on within the limits described in the indenture ; 
and afterwards, in consideration of the surrender 
of the first grant, and or certain payments, 
demised the premises to a lessee for twenty-one 
years ; and upon the execution of this lease, the 
original deed was delivered up, but there was no 
surrender in writing : — Held, that these acts 
amounted to a re-entry bj' the grantor, inasmuch 
as, unless referred to the exercise of that right, 
they would be acts of trespass by him. Ih. 


How affecting adjoining Lands.] — A. 

and B. were .severally seised of parcels of woody 
ground, and B,, having other lands adjoining to 
his woody ground, intended to make a colliery 
under his ground ; A. granted to B., his heirs 
and assigns, liberty for him, his heirs and 


not confined to the getting of coals under B.’s 
woody ground, but extended also to the adjoining 
lands" of B. ; and that the liberty of making new 
sough pits for necessary repairs of the sough, after 
the'two original sough pits had been covered in 
by mutual consent, was nor controlled by the 
special liberty given for making such original 
sough pits, the uses of vliicli -were limited by the 
grant ; it appearing upon the face of it that the 
grant of the sough was intended, to have a con- 
tinuing operation while any coals in B.’s woody 
ground and adjoining lands remained to be gotten. 
Ilodg.wn v. Meld, 7 East, 613 ; 3 Smith, 538 : 8 
R, R. 701. 


Licensee can assign Interest.] —A licence 

to search for and raise metals, and also to carry 
them away, and to convert them to the licensee’s 
own use, passes an interest which is capable of 
being assigned. Jlzishott v. Hill, 5 Bing. (K.C.) 
694 : 7 Bcott, 855 ; 9 L. J„ G. P. 201. 

A licence to mine was granted, with a proviso 
that if the grantee, after notice to work according 
to his covenant, failed to keep six miners at 
work, and the grantor fixed notice on the premises 
that he intended to avoid the licence, it should 
be lawful for the grantor to re-enter within a 
month after fixing the notice, and then the 
licence should be void : — Held, that notice to 
the grantee that unless he kept six miners at 
work the grantor would re-enter at the expiration 
of a month, did not avoid the licence, or render 
the grantor’s re-entry lawful. Ih. 

An action on the case is maintainable against 
the grantors of a lease of mines for imlaviTully 
expelling tho assignee and his workmen, and 
forcibly preventing them from having access to, 
or working, the mines. 7 A 


— - Breach of CoYenant — Grant Void or 
Voidable.] — A. granted to B. a licence to enter 
upon his lands to search and dig for ores fur a 
term, of twenty-one years, with a proviso that if 

B. ceased to work the mines for six months, or 
broke any other of the covenants contained in 
the licence, then the “supposed indenture, and 
the liberties, licences, powers and authorities 
thereby granted shall cease, determine and be 
utterly void and of no effect” : — Held, that the 
word “ void ” was to be construed to mean void- 
able, and that some act of A. to shew his election 
to enforce the forfeiture was necessary to put an 
end to the licence. Iloherts v. Da eg. 1 H. & M. 
443 j 4 B. & Ad. 665 ; 2 L. J., K. B. 141. 


Licence not Exclusive — Possession of Seam — 
Knowledge of Licensor.] — By a deed of tho 29th 
of Bepternber, 1854, R. demised to C. a fire-brick 
inanufactory, and he granted to C. power to dig 
fire-clay from under lands therein described, the 
term of the demise and licence being twenty-one 
years from the 6th of April, 1854. .By a <leed of 
the 31st of August, 1862, R. demised to B. all 
the coal mines and seams of coal, “ and also all 
the mines, seams, veins or beds of ironstone and 
fire-clay found in connection with such coal 
seams as are workable as coal seams,” under the 
same lands as those to which C.’s licence applied, 
for forty-two years from the 22.n(l of November. 
1858. In 1866 0. commenced opening an old 
pit, called the Montague Pit, with the intention 
of reaching a seam Imown as the Stone Coal 
Seam, in order to work the fire-clay in connection, 
with that seam. Previously to this, in 1864, B. 
had sunk a pit thi’ough the Stone Coal Seam, tO' 
get at a lower coal seam, and he had taken 
samples of the fire-clay in the Stone Coal Seam, 
some of which samples he had sent to (1 to be 
tested, and he iiad afterwards sold some of the 
fire-clay to C. for the purpose of being manu- 
factured. After G. had expended a considerable 
amount of money on his works at the Montague 
Pit, but before he had reached the Stone Coal 
Seam, B. gave notice to him tluit he had already 
proved the Stone Coal Seam, and was about to 
work it, and that it would be an invasion of his 
rights if G. was to work that seam; TJltimatelj^ 

C. filed in equity a bill to restrain B. from work- 
ing the fire-clay or the coal in the Stone Coal 
Seam under any part, of the lands to which C.’s 
licence applied during the continuance of C/s 
term : — Held, that as G.’s licence was not an 
exclusive licence, the licensoi' had still a right to 
deal with the property comprised in that licence 
in any manner .not inconsistent therewith. Chre 
; 18 L. T. 606; 16 
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Held, also, that B. had first taken possession of after the said period of three years the licence 
the Stone Coal Seam, and that G. had no right to was revocable, and that the plamtiff was not 
an injunction to restrain B. from working that entitled to the injunction. Stanley v. Riky, SI 
seam. Ib. L. E., Ir. 196— G. A. 

Held, also, that no knowledge could be imputed 

to the licensor of the extent of C.’s business, or Parcels.] — A deed granted certain property, 

of the probability that he would require for the by the description of “all that copyhold tene- 
purposes of that business during his term of ment called Greys, consisting of a house with 
twenty-one years the whole of the fire-clay lying divers parcels of land containing acres 
under the lands comprised in his licence. Ib. (that is to say)’— then followed parcels con- 
cluding with “a parcel of land running with 

Licence whether Eevocahle — Liability of Garka Moor, containing twenty-seven acres, 

Licensor for Acts of Licensee.] — The plaintiff which tenement called Greys is now held for 
owjicd the surface of lands on which he had the life of li. by copy of co art roll” : — Held, that 
erected houses. The mines and minerals under a piece of uninclosed land, containing twenty- 
tliern, and a right of access to the same, were, seven acres and forming part of the waste of the 
by virtue of an exception and a reservation in manor, and proved never to have been a part 
the deed of graiit under which he was entitled, of the copyhold tenement, did not pass, although 
vested in the defendant, who in 1873, by an there was nothing else to answer the twenty- 
instrument signed by him, gave H. a licence to seven acres mentioned in the deed, and the 108 
raise coal from these mines in the following acres could not be made up without it. JIext\. 
terms: agree to allow you to sink a pit for Gill^ 41 L. J., Ch. 761 ; L. E. 7 Ch. 699; 27 

coal in B., at Ls*. M>. per ton, and not to allow L. T. 291 ; 20 W. E. 957, 

ainmiie else to sink on any coal you prove in the D. mortgaged in fee lands having beds of coal 

pit ; also an air-pit, and 100 yards in each square under them, the conveyance expressly mention- 

of the pit.” On procuring this licence, K. sunk ing the mines, to T., for securing a sum of money 

pits, and mhied in such a manner that no suffi- and interest; then devised all the mines under 

cient support was left for the land above, and the lands to her seven children, as tenants iu 

the plaintiff’s houses fell. The plaintiff there- common in fee, and all other her real estate to 

upon sued the defendant for wrongfully digging A., B. and C., their heirs and assigns, upon trust 

away and removing the soil adjacent to the lands to sell ; then demised to A. and B. two seams of 

and the mines and minerals under the same coal under the lands for fffty years, at 105^. rent ; 

without leaving proper support, and for breaking and afterwards died; and after her death, the 

and entering his land. The defendant pleaded rent was paid to the seven children. Previously 

that he did not do the acts complained of, and to her death T. died, after having devised all 

that he did leave proper support. The jury, in freehold estates held by him in mortgage to H. 

answer to questions left to them, found that the and J., their heirs and assigns. Afterwards, by 

defendaijt did not personally direct or interfere lease and release, between A., B. ami C. of the 

in the mining so as to cause or authorise the lirst part, PI. and J. of the second part, mortgagee 

injurious operation, but that, knowing injurious of other premises of the third part, and K. of the 

consequences to the houses would follow, he fourth part, reciting that A., B. and 0. had put 

allowed the work to go on — that is, he did up for sale the lands comprised in the mortgage, 

nothing to stop it : — Held, that the licence was and K. had been declarecl purchaser uf the lands 

irrevocable; that the defendant had no power (except the beds of coal underneath), it was 

by any proceeding to restrain from working witnessed that H. and J., at the request of A.,. 

under it to the plaintiff’s injury; and that, B. and C., did bargain, sell and release unto K. the 

therefore, he was not liable to him for the closes of land, together with all and singular 

injurious acts of N. Atldnsoyi v. A7y/y, 2 L. E., Ir. quarries (omitting the wor<l “mines ”), excejjt . : 

320. and alw'aj'S reserved unto A. and B. during the ] ; 

term of thirty years all the mines aiid beds of : f 

Absence of Expenditure by Licensee.] — coal under the iaiitls, &c. to bold the said closes 

E., the tenant for life of certain estates under a of land (except as before excepted) unto K., bis 

power contained in will, entered into an agree- heirs and assigns, for ever: — Held, that the 

ment with the plainliff by which the plaintiff mines or seams of coal did not pass to K. 

agreed to take from E. the bog ore on the estate, Holliday v. Dmuon^ 3 H. A H. 670 ; 28 L. Ex. , , 

with full power to eutcr upon the estate and raise 25 ; 4 Jur. (i^'.s.) 1002 ; 6 W. E. 719 — Ex. Ch. ■ 

and remove the ore for the period of three years ^ . . ' ■ 

fi’orn the 1st January, 1882, at a certain yearly Exception and Beservation of Minerals.] — A. 

royalty, provided that if, after the vsaid period of being mortgagee in fee of! lands, and B. the mort- ; 

three yeai's, he should desire to continue to raise gagor entitled to the equity of redemption, by 

the ore, he should be entitled to do so on paying lease and release, A. conveyed and B. released i 

to the ])erson entitled to the said estates a royalty the land to 0. in fee, who by the same instrument • j 

equal to one-iifth of the net profits which he covenanted with and granted to B. that it should t; 

might derive from the sale of the said ore. In he lawful for B., his heirs and assigns, at all it 

July, 1891, E. informed the plaintiff that she times to enter upon the lands to seaxxih and dig ■ 

intended to work the bog ore herself, and at the for coal, and to take and carry away the same to ' ■ ! 

end of the year commenced raising ore. The ore his and their own^use. This is only a licence, ; - 

in question lay on or near the surface of the and conveyed no interest in the soil, p as to* ... i 

ground, and the plaintiff had not expended any exclude. 0.-, and those claiming under him, from * , , y' i; 

money in the erection of works or otherwise, getting , coal there, nor could it operate as an ■ ; 

In an action for an injunction to restrain E. exception or a reservation out of the grant 
(1) from 3’aismg and digging up the ore, and respect to 'B., who had not the legal tide in him ^ ' .>■ 

from carrying away ore already raised, and (2) at the time. Chetlmm 4 East, ' iV J; - 

■ to restrain her from impeding the plaintiff jin, '4§9;_ i Smith, 278. ■ . _ . ^ 
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laiuls rhercdf, and of all the coal mines therein, j them, giving satisfaction for damage, the right 
ill fee, granted part of the lands to B. in fee, | reserved is a right of iiroperty, or an absolute 
esoe|itiiig and I’cserving to himself, his heirs and I ownership, and not a mere servitude or case- 
assigns, all tithes of corn arising therefrom, aiul merit: the surface and the minerals becoming 
also excepting and always reserving out of the separate tenements severed in title, aiuL in such 
grant, to himself and Iris heirs, all the coals in a case the superior, as absolute proprietor of the 


abstraet of title to the mines themseives, as it he 
were purchasing a sliarc in the land in which 
they are worked ; but he is entitled to such 
evidence of the constitution of tlie company aud 
of the nature of the title under which the mines 
are worked as will shew that the subject-matter 
.what it professes to be, and 
form of transfer to him will 
3. Cmiinff v. 
17 L. J., Ch. 3rd) : 12 Jur. 423. 

Before taking shares in a mine, a purchaser 
availed himself of the means, by inspection and 
otherwise, of obtaining information respecting 
it, and afterwards embarked in the speculation. 
On a bill filed to set aside the contract, on the 
ground of false representations of the character 
and value of the mine :■ — -Held, that as lie acted 
upon his own opinion, and not upon the repre- 
sentations of the directors of the mining company, 

: he was not entitled to any relief. Jen n t mj,s v. 
Brow/htnn., 17 Beav. 234 ; 22 L. J., Ch. oSo ; 
17 Jur. 905 ; 1 W. E. 441, 

The sale, in one transaction, of several kinds 
of mining shares will not be set aside in eqnit}?- 
for misrepresentation if the person seeking relief 
is unable to restore all the shares he has taken. 
Mat UP hi v. Trtdmnicli, 10 L. T. 33.1 : 12 W. E. 
740. 

kSecus. when the sale is of shares of one kind 
only. 1 h. 

Sale of Mines — Misrepresentation.] — Upon the 
sale of certain collieries, the vendors stateil the 
annual profits to be 66,000/., and estimated the 
total value at 423,000/. The purchasers con- 
tracted to buy the collieries for 365,000/. It 
being proved that the amount of annual profits 
was overstated by 9,5 d 0/, : — Held, that in order 
to arrive at the amount to be deducted from the 
purchase-money, the purchase-money of 365,000/. 
must be taken as the capitalised value of the 
annual profits stated, and that the sum to be 
deducted must bear the same i-atio to the 9,500/. 
as the 365,000/. bore to the GfkOOO/. Powell v. 
Ellhtt, L'. R. 10 Ch. 424; 33 L. T. 110; 23 
■W. E, 777.' 

When the purchasers of a colliery, which it 
was necessary should be to a certain extent 


of the purchase 
that the proposi 
give him a valid title to the shares. 
FUifU, 2 ?h. 613 ; 17 L. T., Ch. 359 : 


the coals remained in A. and his heirs, and would 
pass to his or their assigns, under the word 
heirs” ; arul, secondly, that the special liberty 


juirchase of the manor and demesne lands, 
Vardhjan (^Eurl) v. Armhage^ 3 D. k, E. 414 ; 
2 B. ct C. 197 ; 26 E. E. 313. 

A close, held copyhold tenure, contained an 
B. was tenant from year to 


unopened coal mine, 
year of the close to the copyholder in fee ; B, in 
fact occupied the sui-face ; and it did not appear 
that in the demise to B. there had been any 
exception or reservation of the mine. While B. 
was such tenant, in 1821, the copyholder in fee 
granted the mine, for valuable consideration, to 
B. and R. In 1832 B.’s tenancy from year to 
year ceased : — Held, that before and at the time 
of the gj‘ant of 1821, B. was in possession of the 
mine by virtue of his tenancy from year to year, 

the mine; 


though without the right to work 
that he. therefore, by the grant, became posses.sed 
of the mine for the term without actual entry, 
and that his possession enured to the benefit both 
of himself and F. 


and therefore B. and P. were 
both possessed of the mine from the time of the 


grant, and had not a bare interesse termini. 
Xeijue V. Powell, 2 El. k Bl. 132 ; 22 L. J., Q. B. 
305 : 1 7 J ur. 1 052. 

Where an owner of the fee-simple of a , close 
with minerals under it conveys the surface, 
reserving the minerals with the right of entry 
to get them, and he afterwards grants the 
minerals with such right, mere nonuser for more 
than forty years, no other person having worked 
or having been in possession of the minerals, is 
not sufficient under 3 &; 4 Will. c. 27, ss.'2, 3, 
to bar the grantee's right of entry to get the 
niinerals. Smith v. Lloyd. 9 Ex, 562 ; 2 6. L, E. 
1007 ; 23 L. J., Ex. 194 : 2 W. E. 271. 

'When in a feu charter the superior reserves 
'the coal’ and limeslpne with the right to woi*k, 
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Liberty to Inspect implied.]— Under a 

■ contract for the sale of the minerals under a 
i^dvcii surface, the price payable by iiistaliiient, 
,aud limes of payment to be accelerated according 
txi the (juantities raised : — Held, to amount to an 
implied contract for the vendor to have liberty to 
•enter and insjtect vrith the view of ascertaining 
the (iLiaiitities raised; and a specific decree for 
execuiing the c!ontra,ct with such covenant in 
the conveyance. JUaliP.dey v. WMddoii, 1 Hare, 
17h ; U L. J., Ch. lOl ; 6 Jur. 54. 


mines and minerais, of the hereditaments com- 
prised ill the mortgage deeds Held, that t hey 
were entitled to the order asked. 

Mortgaged Estate^ In re, 41 L. J.. Gh. 892 : L. R. 
13 Eq.*634. 


Improper Working.]— When a vendor of 

.a coal mine, against whom a suit for specific 
perfoi’inance was brought, had, during his delay 
•■of completion, worked the mine for his own 
beneiit : — Held, that the purchaser was entitled 
to comjiensation on an estimate of the market 
valii.e of the coal in situ, i.e. the value at the 
place where it was to be sold, less the cost of 
;.severing an<l taking it from the mine to that 
place. ^ V. IMbs, 37 L. T. 171 ; 25 W. R. 

776. See also Ca,wis^ ante, col. 1230. 


■ - — - Memorandum — Statute of Frauds.] — a., 

to whom the owner of a quarry had agreed to 
.■grant a lease, agreed on behalf of himself and 
all persons interested to sell the quarry to B., 
And “ that the lease agreed to be granted by the 
lessor should be granted as B. might direct.” 
B. having refused to complete the purchase, A. 
brought an action for specific performance, and 
ill his statement of claim stated his agreement 
with the owner of the quarry, as well as the 
memorandum of agreement with B., and alleged 
that B. was aware of the nature of A.’s interest 
4n the quarry, and had accepted the title. B. 
'demurred, on the ground that the •inemorandura 
was not sufficient within the Statute of Frauds ; 
— Held, that it was sufficient. Morgany. Worth- 
lagton, 38 L. T. 443. 


Land aud Minerals separately — Parties 

to be Served.] — A petition under 25 & 26 \hct. c. 
lOS, s. 2, by trustees of settled land with power 
of sale, exercisable with the consent of the tenant 
for life, for leave to sell the land and minerals 
separately, need not be served on the beneficiaries 
entitled in remainder. Pryse, In yr, 39 L. J., 
Ch. 760 ; L. R. 10 Eq. 531 ; 18 W. R. 1U64. 

It is not necessary for mortgagees, in order to 
exercise the power of selling with a reservation 
of the mines, to serve the petition on any subse- 
quent iiicumbrancers. Beaumonf s Trnds^ hi re, 
supra. 

The cestuis que trustent ought to be made 
parties to an application under 25 26 Uict. 

c. 108, s. 2, for sale of the surface ajmrt from the 
minerals. Paimer''s Will^ In re, 41 L. J.. Ch. 
511 ; L. B. 13 Eq. 408. 

A petition was presented, under the Con- 
firmation of Sales Act (25 & 26 Viet. c. 108), by 
trustees with a power of sale, and the first tenant 
for life, and the tenant for life in remainder, 
for leave to sell the land and minerals separately : 
— Held, that the next remaindermaii need not 
be served with the petition. PoiceU, In re, 23 
W. B. 151. 


Royalty— “Shipped for Sale.”]— D., in 1824, 
•agreed ■with S. for the purchase of an estate, and 
•that the purchase-deed should contain a covenant 
by I), that he, his heirs and assigns, would pay 
to S., his executoi’s, a.dinin.istrators and assigns, 
the sum of 6.s'. for each chaldron of coals gotten 
«out of the estate and shipped for sale. The 
j'>ia‘cha.se-deed was subsequently executed by 8., 
but not by D. H., however, entered upon the 
land, aud he and his devisees and their assigns 
enjoyed the property. Coal was also got and 
:shi})ped for sale — Held, that the execution by 
I), of a counterpart of the deed containing the 
■covenant must be presumed, and that the words 
"‘‘shipped fo]‘ sale” in .the deed meant coal 
Acfcualiv s] lipped for sale, mtham v. Vane, 32 
W. B. 617— H. L. (E.) Reversing 44 L. T. 718 
-rC. A. 


Powers of Court in Respect of Powers of Sale.] 
—The court has power under the Confinnation 
of Sales Act (25 & 26 Viet. c. 108) to give a 
general direction that persons having powers of 
sale and exchange in a settlement or will wliich 
do not expressly authorise the reservation of 
mines and minerals on a sale of the settled pro- 
perty, or the sale of minerals apart from tlie 
land, may exercise the powers as if they did 
authorise‘’such reservation or separation. 1 } y/i?d,s* 
Devued Estate, In re, 43 Cb. 95 ; L. R. 16 
Eq. 237 ; 21 W. R. 695. 


Sale of Lunatic’s Property— Reserving the 
Minerals.] — The court has power under tlio 
Lunacy Regulation Act, 1853, s. 124, to make an 
exchange of the land of the lunatic wdthout the 
minerals under it. Dleconson, In re, 15 Ch. D. 
316 ; 29 W. R. 222-C. A. 


Sales under Powers.] — See Powers. 


Sales under Settled Land Act.] 
'Lam. ' '■ 


-See Settled 


VII. MINING COMPANIES. 


Sales by Mortgagees.] — Mortgagees are witliin 
the Confirmation of Sales Act (25 A; 2{) Viet. c. 
108), and may have liberty to sell under their 
power of sale, with a reservation, of the mines 
i-and minerals in the -land sold, and incidental 
powers of working them. JJeanmonfs Trnsts, 
In re, 40 L. J., Cffi. 400 ; L. R. 12 Eq. 86 ; 19 
W. Hi 767. 

Mortgagees in possession with a po’wer of sale, 
•a-fter filing a bill for foreelosui'e, and setting 
'down the cause for hearing on motion for a 
decree, presented a petition, not intitied, in the 
^cause, but- in tke matter of the 25 & 26 Viet, c,; 
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168, for, liberty to sell the surface, excepting the J 


1. Nature am Characteristics of. 

Mere Partnership.] — A.cost-book mining com- 
pany, not being incorporated, is a mere partner- . Ty 
ship. Xittow Y, lisheard Uami, 44 L. J., M. 0. ■ . 

23 ; L. IL 10 Q. B, 7 ; 31 L. T. 601 ; 23 W. li. 72. 

xi shareholder in a cost-book mining company . 

fileda bill agamst the managing committee and , 
against a .cretlitoi* of the company, to restrain an ' 

action brought against him by the creditor at the ., • 

instigation, of the ebminittee.' ’ Tli'c''AiII also ’• 
asked for An aoconkt as to the amount of the ■ ^ , 
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granted ail injunction to restrain, the action, but 
dismissed the bill as against the committee, on 
the ground that as the company was a simple 
pai'tnership, formed under no act of parliament, 
it "vvaR necessary, in order to have an account, 
that all the members should he made parties to 
the bill. Sibley v. Minton, 27 L, J., Gh. o3 ; 5 
W. E. G75. 

Agreement for Partnership — Interest in Land.] 
— An agreement between A., a lessee of a mine, 
and B." to become partners in the mine, pay- 
ing the reserved ivnt, subletting the mine at a 
royalty, and dividing the })rofits, is within the 
Statute of Frauds, 29 Car. 2, c. 3, and not suffi- 
ciently proved by a receipt signed by A. and 
giveirto B., for a sum as .B.'s share of the head- 
reut of the inine, the sum being exactly half of 
that rent. Caddich v. SUUlmore, 2 De Cl. & J . 
52 : 27 L. J., Ch. 153 ; 3 Jur, (N.S.) 1185 ; 6 W. R. 
119. 

Judicial Cognizance.] — The court does not, 
without evidence, take judicial cognizance of the 
meaning of the term ‘‘ cost-book principle.” 
JSodnihi United Minea Co., In re, 2'S IdenY. 370; 
26 L. J.. Ch, 570 ; 3 Jur. (N.S.) 350 ; 5 E. 
300, 

Buies.] — Rules peculiar to the cost-book system 
must be"'proved. Gi'eat Camhrian Mimny Co., 
In, re. Ilairkinl Case, 2 Kay &: J. 253 ; 25 L. J., 
Ch, 221 : 2 dur. (2?.S.) 885 ; 4 W. E. 224, 

A coni]')any formed upon the cost-book system 
Is only bound by the rules and regulations entered 
in the cost-book, and is not bound by a prelimi- 
nary contract entered into before the formation 
of the company and not embodied in the rules of 
the cost-book. Thomas v. Jlohler, 4 Be Cl. F. J. 
199 ; 8 Jur 125 ; 5 L. T. 564. 

E., on the faith of a prospectus stating that a 
company wa.s shortly to be formed to be con- 
ducted 'on the cost-book system, applied for, 
received and paid deposit on shares in the com- 
pany. He subsequently received scri}) certifi- 
cates in respect of such shares, whereon it was 
stated that the shares were to be held “subject 
to the rules and regulations of the company.” 
At the date of the recei].>t by E. of the scrip 
certiti cates sent to him there were no rules or 
regulations of the company in existence, but soon 
alder such receipt rules and regulations were 
entered on the cost-book of the company. E. 
iieither signed the cost-book, nor attended meet- 
ings ot the company, nor received any notices of 
such meetings, luid he alleged that the rules and 
regulations above mentioned were at variance with 
the prospectus, and not in accordance with the 
cost-book system. The company was not abortive 
or tnauduleut, but was unsuccessful, and w'as in 
course of being wound up. On the question 
whether E. ought to be placed on the list of con- 
tributories : — Held, that he ought, no substantial 
variation between the prospectus and the rules 
having been proved, but leave reserved, to enter 
into evidence in chambers to prove that the rules 
were at variance with the cost^book S5"stem. 
Miehardson' s Case. Great Camhrmi Mininy Co., 
Am 4 W.' E. G70' 


Heeting—Siiigle Hember.],-— A single share^^ 
holder cannot constitute ,a meeting of a conipany 
■ under the Stannaries Act, 1869, s, 4. . Sharm v. 



Unpaid Calls— Power of Shareholders.]— It is 
not competent to the adventurers or shareholders, 
in a cost-book mine to stipulate by their rules 
that unpaid calls shall be recovered as a debt due 
from the defaulting shareholder to the purser. 
llybavt V. Parker, 3 C. B. (N.S.) 209 ; 27 L, J.,, 
C.'E. 120 ; 4 Jur. (i^.S.) 265 ; 6 W. E. 364. 

— — Judgment Creditor— Secretary— Bank- 
ruptcy Petition.]— Sect. 13 of the Stannaries 
Act, 1869, which empowers cost-book mining- 
companies to sue shareholders for the amount of 
unpaid calls in the name of their purser or secre- 
tary, does not empower the compan}' to present 
a bankruptcy petition in the_namc of the purser 
or secretary in respect of a judgment recovered 
in such an action. Ash in ead, IJ-r pa rte, A a nee,. 
In re, 62 L. J., Q. B. 500; [1893] 1 Q. B. 590 ; 

4 E. 311 ; 68 L. T. 733 ; 41 W. E. 370— C. A. 

Proceedings by Creditor.] — A creditor of 

a cost-book mining company will not be allowed 
to bring an action against a shareholder of the. 
company for the purpose of enforcing a call, and 
therefore, if the action is not really an action by 
the creditor, but a collusive action by the com- 
pany, it will be stayed. Pseott v. Gray, 47 L. J.,, 
C. P. 606 ; 39 L. T. 121. 

Actions by and against.] — A cost-book mining- 
company, though unincorporated, may, since the 
judicature acts, sue and be sued by its partner- 
ship name. Ih. 

Liability of Members for Debts.] — The defen- 
dant and others met for the purpose of forming a 
company for working a mine on the cost-book 
princip.fc, the concern to consist of 60,000 shares, 
of which 15,000 were to be approjiriated to the 
owner of the mine, 33,750 to A., B. and C., and, 
the remainder allotted to other parties in propor- 
tion to capital subscribed by them ; 1,125 being' 
allotted to the defendant, for which he paid 1002. 
and it was at that meeting resolved that the 
requisite capital to work the mine for the first 
six months should be found by A., B. and C., 
The same resolution also stated that the mine- 
had been purchased of the owmer for 1,0002. in 
cash, and 15,0002. to be paid in cash or shares at 
the end of six months, should it be deemed 
desirable by the adventurers to continue opera- 
tions ; such payment of 15,0002. or sniTender of 
the mine to the owmer, being optional by the 
adventurers : — Held, that by this airangemcnt 
each adventurer being a partner in the concern, 
from tiie commencement, was liable as such 'for ; 
goods supplied -for the working of the mine.. 
Peel Y. Thomas. 15 C. B. 714 ; 3 C. L. E. 397 ; 
24 L. J., C. P. 86. 

A- transferee of shai'es in a cost-book mine, the.- 
rnles of which require transfers to be registered 
in order to convey an interest in the mine, is not 
liable for debts of the concern conti'acted before- 
his transfer is registered. Thomas v,. Clark, 18 
a B. 662 ; 25 L. J., 0. P. 309. a 

A. agreed to accept a transfer of shares (ia 
trust) from B., with an understaiuling that the 
transfer was to take effect only in the event of 
B. going abroad. B. never went abroad, but 
without (as the jury found) A.’s^ authority,, 
registered the transfer : — Held, that this nnaiitho^ 
rised registration did not render A., liable as a, 
partner for the debts of the company. Ih. 

■'lii an action against a shareholder,, also tIic 
secretary of a mine conducted on the cost-book 
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principle, under which the mine agents made a company is not so strong evidence of an aeree- 
rnonthly or qiiarteidy estimates of the money merit sanctioning that practice as a course of 
required to carry on the business, and raised the practice in an ordinary partnership of few 
amount by cads on the shareholders, it being also members. FmnJi JIHla'' Jli nhr/ Co., In rr.\ 52 
the practice, when sufiicient funds were not L. J., Oh. f 57 ; 23 Ch. D, 52 ; 49 L. T. 193; 31 
forthcoming, to obtain goods on credit, and the W. E. 440 — C. A. 

clef endniit having, as secretary, entered the order But held, that C. was entitled to have the 
for tlie goods, the ^Ciuestion wns left to the jury assets of the company valued on the footing of 
whether the captain had authority to pledge the its being a going concern, which it was when he 
credit of tlie shareholders for goods which were gave notice of retirement, and that the solvency 


necessary. Feirton v. Inly, 1 F. & F. 26. 


of the persons who owed calls, and of the con- 


In an action against a shareholder for coals tinning shareholders, must be taken as matters 


ind delivered to a cost-book miniri 


stood at the date of the notice of retirement, and 


pany there was general evidence that coals had not at the time when the account was made out. 
been delivered : — Held, that the monthly cost- I?j. 

sheets sent in by tlie creditor to the purser of the A shareholder in a mining company cm the 
mine, and by him laid before the managing cost-book principle gave notice, according to the 
committee and passed by them, were evidence as rules of the company, of his ceasing to be a 
against the shareholders of the qnalit3cand value member ; afterwards the company was registered 
of the coals so delivered. (reahe v. Jackson^ as a limited company, and was subsequently 
36^ L. J., C. P. 108 ; 15 L. T. 509 ; 15 W. E. wound up : — Held, that the shareholder was not 
338. liable to be placed on the list of contributories of 

the company ordered to be wound up. BW-sA- 

_ Shares sold before Eegistration— 21 & 22 Potosl Mbdny Co., Li ?r, Lofthon>io\s Cmc, 2 

Viet, c, 60, s. 6.] — A shareholder in an unregis- JDe G. & J. 69 ; 27 L. J., Bk. 1 ; 6 W. E. 140. 
tored mining company, and carried on upon the A shareholder in a company carried on upon 
cost-book principle, who had disposed of his the cost-book principle relinquished his shares 
shares previously to the company being regis- upon paying his pro ratd portion of the liabilities 
tered in 1861, under the acts 1856, 1857, is not of the compan}'-. All the formalities required 
protected by 21 & 22 Viet. c. 60, s. 6, from being for the relinquishment of such shares were 
sued for the price of goods furiiished to the com- regularly complied with, and entered in tlie 
pany before registration, and during the time books of the company, and the correspondence 
that he was such shareholder. Harvey v. Clough, was conducted with the purser, who iixed the 
8 L. T. 324. amount to be paid 1)3" the shareholder, without 

the sanction of the managing committee ; — Held, 
Eetiring Members — Eights and Obligations.] that the purser, being the authorised otlice]’ of 
-—In a company formed on the cost-book system the compaiqy to conduct such transactions, the 
the practice had been for a shareholder to be at shareholder was exempted fi’om the liabilitj’^ in 
libert3" to retire on the terms that if the com- respect of any' excess of power on the part of 
pany was solvent he received from the company the purser, and upon the winding-up of the 
a sum of mone}" equal to his ratable proportion company such shareholder should not bo placed 
of the excess of the assets above the liabilities, upon the list of contributories. Wrij,'njaH Slate 
but if the compan3’ was insolvent he paid to the Co., In re, Birch, B,r j)arfe, 28 L. J., Cih. 894 ; 7 
company his ratable proportion of the excess of W. E. 335. 

the liabilities above the assets. In eveiy case A. was holder of shares in a mining compan3’' 
in which a shareholder liad retired when the established on the co.st-bookprinciitle. In accor- 
liabilitics were in excess of the assets, the purser dance with one of the rules of the compan3", he 
in calculating the value of the assets had entered gave notice, in. April, 1857, to relinquish his 
all the arrears of calls as good debts, and the shares, but he had not then paid all his arrears, 
shareholder retired, on paying only his propor- and the purser declined to make llic relim'paish- 
tionate part of the excess of the liabilities over ment. InMay the arrears were paid, and on the 
the assets according to the number of shares, 4th of June his solicitor applied to the purser to 
witliout regard to the solvency or insolvenc3’ of know why the name was retained on the list, 
the other shareholdei’s. C. gave notice to retire On the 26th of June the compan3" was registered 
in November, 1879, but no account was made as a limited company, under the 19 ije 20 Viet, 
out shewing what he had to pa3*. In March, c. 47, and A.’s name was then returned as 
ISSO.anorder was made to windup the company, a shareholder. The compaii}" being, in July, 
The liquidator, in 1882, made out an account ordered to be wound up, A.’s name was placed on 
shewing what 0, was to pay, and in estimating the list of contributories. On appeal it was con-, 
the assets omitted, all arrears of calls owing by sidered that the proper course was for A. to 
insolvent shareholders, and then calculated C.’s appH to have his name removed from the list of 
coiitribution b3^ dividing the excess of liabilities shareholders, the petition of ap]:)eal being agreed 
over assets ratabi}" among C. and the other to be treated as such application : — Held, that 
solvent shareholders : — Held, that this decision B.’s name ought never to have beeen, on the 
was correct in principle, and that the fact that register of shareholders, and ought to be removed 
on all |)revious occasions the assets had been from it under the power given by 19 &: 2-0 Viet, 
reckoned without any allowance for the insol- c. 47, s. 25, ,6f amending the register, and that it 
venc}" of persons owing arrears of calls, and ought also to be removed from the list of con- 
the contributior] of the retiring shareholder tributories. Welsh Potosl Mining Co,, In re, 
ascertained without reference to the insol venc3' BircFs Case, 2 I)e G. & J. 10 ; 27 L, J., Bk. 4 
of any of the continuing shareholders, was not 6 W, E.- 141.- 

sufficient evidence of an agreement among the By one of the .'rules of a imning company, ■ 
shareholders that the contribution of a retiring carried oh; under The.' cost-bqolv;;, principle, it 


■! deed 

U' : — Held, that 

' VtT, Ue.I/n/,‘r 

i; i.. J., c. ih 

V I at liihi |>rins, 

'J >. his ] 0 r for 
.g claimL-d the 

V 't was produced, 
uut had never 

' b’ held, that it 
I ted testinjon.v 
'rroi(\ In re, 22 

; 'c of a pubiic- 
, stipulations : — 
1 nenr, the pur- 
,of the vendin' 
irt {‘tayraent at 
If tlie vendor 
, 'paid, bo shall 

0 the damages 
,>Lirchaser sliall 
greemeut, then 

_ "3 forfeited, in 
' ind if either of 
; b coinpl}' with 
. hall pa}"' to the 
, I to be the dam- 
l)reac}i hereof.’- 
' purchaser gave 
hirchaser failed 
' , be vendor sold 

1 the purchaser 
' ^ ill 1)3" the vendor 
1 , 1 of the agree- 
I tleil to recover 
;■ the amount of 

a hied. Hinton 
y . E. 3 G. P. 161 ; 
F 

; • , a bill of sale, 

‘ oods, the defen- 
lei' a subse{|uent 
itiif part of the 
^ listress foi rent 
1 0 IT for the 
tlie plaintiff not 
; -Held that the 
u|>on the I O IT, 
i"j Harris, 1 L. T. 


UNTO 


111 LAW. 






W: 






the purser of his desire „of 
^ ’vvith the purser 

; held by him.; aiid 
- cut of all claims or demands 
respect of such shares ; the 
\,f "the couipjoiy also f 


notice in writing to the p nisei 
retiring, and npon de])Ositing 
the transfer of the shares he 

signing a reliintnisniiieiit e 

on the eoinpany in i 
prospectus of the company 

under the cost-hook principle, 

the rifdit of determining their responsibi ity, j 
Jht it Vu tice of theiT intentioii to relinquish 
fheiikkiretaiKl on forfeiture of all previous 
iiuvinents A. B.. a sliarelioliler in the companj, 
Ve i.oa<-e in writing to the pyser o h.s ctore 
to retire, aiul thereby relinquished all light and 


2. Shares in. 

Contract for Sale —Interest in land.]— A 
con tract for the sale of shares in » 
panv managed on the cost-book p 
a contract for the sale of land m 
land under s. 4- of 
it a contract for the sale (d 
cha.iKlisc witbin s. 17. 

C. L. R. H-B4; I'J k... 

2 W. R. <>27. 

Shares in a mine w 
princi])le do not neces 
terest in land within 
Rraiids, in the ahscnc 
shareholders take a di. 
iiold. Poici'Jl V. 

0. V, 199 ; 4 W. R. -R>5. 


^ " 1— ’ interest in 

the Statute of Frauds. Kor is 
[ goods, wares or mcr- 

WiiUoJL V. :<praflei/, 2 

10 Ex. 222 ; 24 L. J.. Ex. 53 ; i 

mine worked on the cost-book 
)t necessarily constitute an in- 
within s. 4 of the statute ot 
absence of evidence that the 
the tree- 
25 L. J., 


Df Mortmain.]— Blmres 
the cost-book jiiinciple 


ISfot within Statute < 
ill ii mine carried on on 
are not wid-... — - - 
c. 30), when it appears tt 
real- estates were not vest 
person on a direct trust 
tenants in common, in proportion 
of their shares, but upon Ev.d 
for the benetit of all the.. — 

T. Tucliey, 4 Ray J. 243 ; 

3 W. R. 243. 

Surrender of Shares.]— A 
holders of a mining company 
cost-book princii)le, acting 
theii' authority, passed a rest 
the committee of maimgen 

arrangement wi.i. -- 

calls/ that on any 
rendering to t 
be entitled to 


R.hin the Statute of Mortmain (9 Geo 2, 
3(0 when it appears that the mines andiother 
^^nc L 1 purser or-any 

for the shareholders as 
to the number 
trust to work the same 
the shareholders. Iluyter 
4 Jur. (N.S.) 257 ; 


'ith the shareholders m arrear tor 

, shareholder in arrear sui- 
ne Goniniittee his shares, he might 1 
redeem within the month so many 
of The’siuTeiidcred shares which, at 19s. per 
Save (the amount of calls in arrear), would 
equal the amouat paid by him, provided call of 
ai per siiare were paid upon the shares whui 
reileemed. In Jannaixtbree shaiuholders_ exe- 
cuted asun-onder of their shares to the committee, 
and claimed to be entitled to the reduced numbei 
of shares upon payment of the call pf 2^ pei 
share. Nothiiia; further was done either on the 

part of these shareholders, or tlie cothpany, but 

m'May the secretary wt( ‘ 

the number of, their sH 
and re(]uinng' them.d'o/^ 
other calls stnce^niadR 


lares being declaretl 
lassed granting him 
payment was ma<Ie, 
given, but a fortnight 
had expired the shares 
-Heiil, that such dc- 
iuvalid, //n 
. ill a cost-book 

i-o, .r XU "stated that the niine 
debt, and a call of m. was made 
shares in the mine. I'wo 
' this call, and were in 
At subsequent meetings, 


.an extension of time; no . 

and no further notice was given, but a tortni.qit 
after the extended time Iw ’ 
were declared torfeited 
claratioii of forfeiture was 

At a meeting of the partner 
mine, held in I 874 , it was ' 
was 2,003L in (.w-., -- 

upon each of the six _ 

.pf the partners did not pay 
■aripar' for othe 
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one of the three 

it would not be convenient h i ™ ,,^,1 

calls upon the whole "hteei?’ The 

asking that the number might be 

^nn nanv was afterwards wound up. Lpon ds 

froni the nractiee of the company m otkci 

limcTnrfmp.Srf™"da7hL'^^ 

Ze of then! were entitled 

not therefore to he 23 

torics. Bodmui I nd(‘(l dAm t 
Beav. Sro ; 2(i L. J., Cli. 570 ; 3 Jur. (N.b.) .i-O , 
5W. R. 300. 


Past Memher.l-A shareholder in a cost-book 

ir »e;f t 

eet^bo iie worked. 

rrnH'H Wood Mining Co., pi !'-> E. . 3 , 

1-9 L T 030 ; ^8 W. R. 897. 

\ B 'sinus the cost-hook for certain share^ 
and transfers them to 0. D., who accepts the 
transfer and signs the book in respect of t 
shares, ’c. D. having been 

hi vp^^nect of these shares ; — Held, tliat x\. n. 
could not also be fixed with liability as a con- 
trtatoZ in respect of these shares 
tinsr, Camhnun Mlnhit, Co., In ri>, 4 W. E. bOO. 

Forfeiture of Shares on Konpayment of Calls.] 

—A power in eo-adveuturers to 'lZ,Us 

of one of their number for non})ayment ot calls 
is not necessarily incident to a imiuiig adventmu 

coiiductod on the cost-book principle. 

Hurt, 0 H. L. Cas. 633 ; 27 L. J., Oh. 01.), •> 

’^"Ivhbe \uch a power exists ^by agreement 
between the parties, it is to be treated as 
stiictissimi iuris, like a power of forfeiture with 
■espZ to an estate, and the forms to be observ®d 
in declaring the forfeiture must be .stiictly lot- 

^°Wh'ere74i agreement to work mines on the 

cost-book principle has been f"*®''bZoneZ 
several persons, the written statement of ono ol. 
BiircZde subsequently to' the date ot the 
agreement) that his shares are 7;^; l/p 

feiture on nonpayment ot calls, will nut aiicc i 
his riiihts under the agreement. JO, 

A. "B. and C. joined in a mining adventure on 
the cost-book principle as recognised ni 
shire and Cornwall. A. fell into arrear vvitii lus 
calls Notice was given him ot a meeting to 
deciare his shares forfeited. The meeting was 
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.1 June 1874. the shares of these partners were The nile is not aflcctal by the oireumstanoe 
ecS to be forfeitcl. Tiiese two partners that the transferor is one ot the ere.h tors of .he 
ook no steps as to the mine until July, 1879, company; and the shares lu the ‘'t 

"hen theT^nade a claim, and in September, transferee, and the transferee pel sonall.s , be- 
SSO tliev broii.'ht an action, allostiinr that the come liable, on a deftcieiicy ot tiie assets ot tlie 
Imres had' not been rcKularly forfeited, and company, to contribute towim Ls the payment m 
.Vahniim to bo still partners. It appeared that the debt of the transferor. Ih. , _ _ 

lie mine was in debt in 1S7.S Helil, that even In 1851 a company hail called up and expuidul 
msumino- the shares not to have been regularly all the capital contemplated by ho deeih ym. 
'orfeiteif the plaintifis, under the circuinstaiices, 101. per share. Ihe company liad been t.. . 
rouia not. after lyinsr bvfor move than six years, lished in 1849, protpsedly on the cost-book j ii i- 
successfullv assei't tiieh- claim to be p.artners. ciple, with monthly meeting.s, thiee dueet.. s, 
Clarlte v Hurt (ti H k. Oas. (i38) distinguished, one to retire annually , and no new moiiibei to Ic 
liiilr V ■Jnccll b8 Ch. D. OtlO ; 29 W. 11. 755. admitted until approved by a board ot lUreeto s. 

• • After 1851 no new directors were appointed, in 

Certificate Notice of Rules. 1 — A niiiiiug March, 1852, the compaiiv' being indebted to s., 

coinnanv bv its prospectus and certificates iiro- one of the shareholders, m l.OOOf., a meeting was 
Asseii to be a wmpaiiv in Sn.DUO shares, of If. called and hold some time iii the spring or »um- 
ea?l to be csnulS upon the cost-book prtn- mcr of that year, at which nil the adventurero 
flnli’ The directors passed rules, by one of attended. It was then resolved that the vv hole 
whciithecompaiivwastobeoo^ authority of the board of airectors should be 

st tu od ai H to be at liberty to lianded over to the secretary, to bo exercised 

convneiico bLi ness! so soon as oiie-third of the under the supervision ot 8. alone, who was to 
XaS'es Xuhl have been subscribed, and by furnish al moneys nwessary ro work the n me, 
another that no person should be recognised as to try and redeem what had been ah uul} - 
"ventmev in or entitled to any benefit from Previously to tins meeting, | > ^.>1, 1-, one 
the com nai v until he should have signed the of the shareholders, being indebted to De G 
v^esv and be duly registcied in the cost-bo placed in deposit with him ten shares as a, 

iT> oil wTihii'PT' H iiavin" .seen the prospectus, security. Atter the meeting, P., w itlurat iiifc uii 
but not th^ruies, apS pai^ for tag De C. of the cl.an.ge of c rcumstmiccs m the 

and received oortifioates of shares in the com- company, ottered to relinquish the ten slioi cs rt 
and iccufui , , ,1 ejEnres Dc C. in part pajmient. In December, uc- 

'■« ™ “EStiirS; 

him not to have had feree. This was at first refused, but nltim,atav 
re been allowed, per- assented to, but no such registintion ever 

iforitim to retnrii place. The next meeting tlid not take place tall 
ueil them ail bol, when it appeared that the loss for which 
- ' r he must the company was liable to b. amounted to neai 1\ 

I and 'be bound by 5,0007. In ‘l8.56 S. alone presented his petition 
Miniiw Co.. Ill- 'TO, to have the company woiuiil up, on winch an 
' ’ “ L J Ch. order was made accordingly ; — Held, that I)c C. 

' * *’ * was not liable to be placed on the list of eon- 

H. had not tribiitories. Be Cast C(m\ Coart^ Cratif}e 
irmlied and iiaid Sllvev Bead In ee, 2 Jiir. (N.S.) 1203. 

‘ ^ '• ^ ; he The test applied was not wliether De C. could 

ame have insisted, as against ?., on having tlic shares, 
ules but whether P. could have insisted on a specific 
was performance of the agreement of December, iSpd 
and Held, ithat l^ could not have done so. 

Under the above circumstances : — Ideld, that 
the company in lSi)2, at the time of the coir 


use or a piibnc- 
r sfiinilation.s : — 
icmenr. tijc par- 
's ox the vendor 
part payment iii 
;fc. If the vendor 
s part, he sliall 
I to the tlamages 
purchaser sliall 
agreement, then 
be forfeited, in 
. and if either 
:to comply y 
I shall pay tfc. ^ 


first, that the certificates we 
and although H., assuming 
previous notice, would liav 
haps, a reasonable locus^ pcen 
the certificates, still, having retai 
not having brought his action for a year 
betaken to have acquiesced iu a..d b: 
the rules. Creat Canihrlan 
IIawJtln,s Case, 2 Kay J. 253 ; 25 
221 ; 2 Jur, (N.S.) 85 ; I "W. lb 221. 

Held, secondly 
signed the rules, 


that although 
still, havity., ^ 

foi\ and acccjited the certificates of shares, 
had authorised the C(')mpany to register his in 
in the cost-book, without his signing the ri 
that the contract was complete, and that he 
a contTibutory. Ih. . , , ^ 

Althoufdi in general no contract exists hetwe^ 

at* siSh stSr with the 

the compaiiy ami the liokler ot hciip ceitifica e., 1" 5? shareholders, and thereby cause the 

ancl a liability against hun t^^^^^^ t lie Vh ares mining scheme to be more .favourably regart I cH 

signed the cost-lxiok in I’^spect of the market, .caused 100 of them to be 

represented by such scrip ceitihcate. _ transferred into the name of A., and 100 to be 

Clw, CamljTian Mimng Co., In re, 4 W. E. bOO. of B„ who, notwith- 

T* nf Tr«Tisff^ree1-A transferee of standing the transfers, neither attended meet- 

shares in a company condiictec ^ ^ ocf woU afl'iirs ■ of ' the company ■: — ^Held, that .having 
principle takes his shares ^ f nf the regard' to the- absence (if any bona fide trustee 

as future liabilities, the deed ot . . i. „ of A. and -11, and to the extende< 

company containing a provision for the ^ SSon ^ in th 

of shares. Buch liability is nnlepcri^nt ot ilk b. 200. C. was properl: 

' special contract Inserted on;, the -list of contributories in rcspec 

transferee.^. v, i/?w, 8. D. ^ 



. principle the regulations were, that any person 
■ who was the hplder 'nf-s^re 'Conld 

* 'cause himshlf to he, registered 'as a,"shareh<dder, 

' i/' ‘ 


were 
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of the whole 300 shares. Cax. JSir Wheal 

JUmil)/ Mhilwf Co.. In re, 4 De G. J. & S. 53 ; 33 
L. J.,*Ch, 145 ; 9 3\ir. 1184. 

The secretary of an unregistered company 
carried on upon" the cost-book system purchased 
shares in the company, and had them transferred 
to a nominee, who was a man of small means, 
his object being to prevent its being generally 
known that liehvas trafficking in shares in the 
company. The transfer was registered, and 
about three years afterwards the company was 
i ' wound up :~Held, that the transaction was a 

I ; bona Me purchase of shares in the name of the 

i . ; • trustee, and that the secretary could not be put 

on the list of contributories in respect of them. 

I' . Khio's Creat Wheal Bu.vj Mlmwj Co.. 

4 Tn re. 40 Ij. J., Ch. 3(51 ; L. 11. 0 Ch, 196 ; 24 

' L. T. 599 ; 19 W. R. 549. 

I G. transferred 510 shares in a cost-book 

i ; ‘ . mining company to A. for dI. The transfer was 

I i ' registered. The company having suspicions as 

'' toA.’s means asked for information about him,- 

' ‘ ' but got none. It made calls upon him, and 

-on nonpayment recovered judgment for the 
amount, hut obtained notlnng. About two years 
•afterwards the com])any was ordered to be wound 
' up. The liquidator sought to put C. upon the 

'! list of contributories, on the ground that the 

■ transfer was fraudulent, within s. 35 of the 

■' Stannaries Act, 1869 Held, that the court 

ffl ! , -could only Jict in the winding-up, as the com- 

I': I ■' pany could have acted if there had been no 

I';’; ' winding-up, and that as the company would 

- 4 have been estopped by having recognised the 

transfer with knowledge, the court could ^ not 
set it aside. ChynoivetFa Ceae, Wheal Unity 
Wood ^lininq Co., In re, 15 Ch. D. 13 ; 42 L. T. 
•636 ; 28 W. il. 89" 

Transferee not Begistered,]— An owner 

■of 500 shares in a cost-book mine, according to 
the rules of which the person registered as owner 
in the cost-book was subject to the payment of 
calls in respect of the shares so long as he con- 
tinued registered as the owner, sold his shares to 
the defendant, and delivered to him a document 
atldressed to the secretary of the mine, by udiich 
the owner requested the secretary to enter a 
transfer of the shares from his name to that of 
the transferee, subject to the rules, but leaving a 
blank for the name of the transferee, to be filled 
up by the holder of the document, which also 
•contained at the foot an agreement on the part 
■of the transferee to accept the shares subject to 
the rules, with a blank also left for the name of 
the party so agreeing. The defendant did not 
cause the shares to be registered in his name, 
■and the plaintili, in consequence of his name 
' being continued in the cost-book as the owner, 
was compelled to pay some subsequent calls :~ 
Held, that there was no legal obligation on the 
defendant to cause the shaves to be registered in 
his name as the owner, but that there was an 
im plied obligation on him to indemnify the plain- 

■ tiff against calls made during the time when be 
was virtually and potentially the owner of the 

■ shares. Walher 'v. Bartlett, 18 C. B, 845 ; 25, 

L. J., C. Ik 263 ; 2 Jtir. (]sr.s.) 643 ; 4 W. B. 681 
--Kx. Ch, , ‘ ^ ' 

Liability of a Person on Blister who has 
'f' ..sold Shares,] — In a company on ■ the cost-book 


and could not receive any dividends unless he 
was the registered holder, and on registration 
the former holder was freed from all liability : — ■ 
Held, that a registered shareholder, who had dis- 
posed of his shares and handed over the cej'tid- 
cates, but no other person had registered himself 
in respect of those shares, remained liable to be 
a contributory. Blafe Co.. In re, 

ITumhifn 28 L. J,, Ch. 875 : 5 Jur. (K.S.) 

215; 7 W. R. 335. 

The rules of a mining compaiqy carried on 
upon the cost-book principle ])rovided that no 
shareholder should dispose of his shares without 
giving notice in writing to the purser of the 
intended transfer, and that every traiisfcr should 
be according to a particular form })rovidcd for 
that purpose. The form was printed, and con- 
tained a notice that no transfer was v.alid oi‘ 
complete unless entered in the cost-book, and 
acknowledged by the purser. A shareholder 
agreed to transfer his shares, and the proposed 
transferee stipulated that the transferoi* should 
pay the calls then due. They wont together to 
the office of the company, and deposited with 
the purser a transfer of tlie shares executed by 
them both in the required form, and the trans- 
feror paid the calls, but no notice in writing was 
given of the transfer, nor was there any formal 
acknowledgment on the part of the purser : — 
Held, that the transferee was properly placed 
upon the list of contributories. Pennant Lead 
Mininff Co., In re. Mayheio a Case, 5 Do G. M. &: G. 
837 ; 24 L. J., Cli. 358 ; 1 Jur. (N.S.) 566 : 3 
W. R. 95. 

Stamping Transfers — 23 Viet. c. 15, Scb.] — 

Before this enactment, transfers of shares of 
mines conducted on the cost-book principle 
were exenqg from siamp dutv. Toll v. Lee, 4 
Ex. 230 ; 18 L. J., Ex. 364 ; 13 Jur. 614. 

Charging Shares with Judgment Debts,] — 

Qiuere, whether a mining com[)any on the cost- 
book principle is a ])ublic conqjany within 1 & 2 
Arict. c. 110, s. 14, so as to make shares therein 
liable to be chaiged with a judgment debt. 
KiehoIU v. Boseicarne, 6 C. B. (^ks.) 480 ; 28 
L. J., C. P. 273 ; 5 Jur. (x.S.l 1266 : 7 W. R. 
612. ■ ■ ■ ■ ' ■ ■ ' ■ 

3. Jurisdiction of Stannary Court. 

In what Cases.] — The stannary court was a 
court of law, hut not of equity. Trelawny v. 
Williams, 2 Vern. 483. 

The equitable jui-istliction of the vice-warden 
of the stanuai'ies of Cornwall depended upon trie 
.principles of equity as administered in the court 
of chancery. Tliercfore, where ejectment lay 
for^ a mine, a petition to the vice-wniTlen foV 
delivery of })ossessioTi to the plaintilf wiihont 
alleging any impediment to tlie recovery of the 
premises in a court of law was bad on demurrer. 
Hor would a petition lie simply for an account of 
mesne profits of a mine, where it was not shewn 
that any difficulty existed in taking the account, 
or that the account might not be taken as con- 
veniently at law as in equity. Vlae w Thomas, 
4 Y. & Coll. 538. 

In ’Winding-up, infra. 

Abolition.] — By 59 4‘ 60 Viet. e. 45, tohieh 
came into operation on 1st January, 1897, the 
ooiurt of the rice-warden of the stannaries was 
uholished, and the jurisdiction and powers of the 

tested in such 
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vunfi/ courts as the Lord Chancellor might hy [ narics, the fact that some of the objects of the 


■order direct, compan}" are to be carried out beyoml tiie district 

, WrvnTX'rt T-o does not exempt the Company from thejurisdic- 

' * ^ v tion of the stannaries court. /Z>. 

By what Court.] — Sect. 32 of 18 k 19 Yict. 

■c. 32. extending tlie jurisdiction of the stannaries whose Application.] — A., a shareholder in 

■court over the county of Devon, did not oust a cost-book mine, receives notice in 1X51 of an 
the jurisdiction of the court of chancery over intended sale of a portion of the mine with a 
mines in that county ; and therefore it was no 'view to its being worked bj’' a new company, and 
•objection to a petition for winding-up a mining is subsequently informed that the arrangement 
•com})au3^ In that county that the petitioners are been adopted, that a transfer of the old 

nor ownei's of one-tenth in value of the shares, as and issue of shares in the new company 

rccpiired by tlic 12 13 Yict. c. 108, s. 1, in the i^ad been agreed upon, and a call directed in 

case of mining companies formed on the cost- <^i’der to clear olf the liability remaining upon 
book })rinci{)lc within the jurisdiction of the the old mine as shown by the balance-sheet. A. 


4. lYlXDINa-UP. 


By what Court.] — Sect. 32 of 18 k 19 Yict. 
■c. 32, extending tlie jurisdiction of the stannaries 


■court of stannaries. South Lady Bertha Copper 
Mhumi Co., In re, 2 John, k H. 376 ; 32 L. .]., 
€h. 92 ; 9 Jur. (N.S.) 170 ; 7 L. T. 20 ; 10 Yd 11. 
687. 


does not transfer his shares or take up those 
issued by the new company, and declines to pay 
the call. On his being sued by a creditor of the 
company for a sum equal in amount to this 


Leave to ju'eserd such a petition was properly luipaid cnll :-—J-Tcld, that although A. could not 
a'l'antod. under 20 & 21 Yict. c. 78, s. 12, on the disturb the arrangement of 1851 as to the 
Inmmd that the stannaries court had no jiuls- transfer and sale, he was entitled to have the 
■diction to restrain proceedings at law against old company wound up for the purpose of settling 
individual shareholders. Ih. " the outstanding liabilities, in respect of which 

AYhere a shareholder in a mininQ- company on the allegations" in the petition had not been 
the cost-book system in the stannaries was being satisfactorily explained. , Birch, Torr and Vitlfer 
sued in London, the vice-warden had no power ^Lining Co.., In re, 1 Kay & J. 204 ; 3 Yb E. 148. 
to stay the action;— Held (the company having 


ceased to carry on business), that” this was a Appearmg.]-On a petition to 

proper case for a windins-up order in chancery, "P a company within the stannaries, a creditor 
ind not in the stannaries cLrt. Wheal Anne to appear ami oppose. pf od anH 

if Vm ■ ® ■ “ i “ i.f “VA it' ■ ‘ ™ ‘ “ 

A company registered in the stannaries court Staying Actions.] — In an action against a 
for the working of mines m Cornwall must be gbai'eholder in a company working a mine on 
wound up in the court ot tne vice- warden ot the cost- book system for goods supplied to the 
the stannaries, although the company never company, it appeared that after he had parted 
commenced working any mines, and had not any •with his shares in it, the remaining members of 
creditors within the ]urisdiction of the court, the company caused it to be registered unde.r 
Bast Botallacii Miniug Co., lu re, 34 Leav. 8-. ; 21 & 22 ^nct. c. 60, and an order wns made by 
34 L. J., Ch. 81 ; 11 L. T. 408 ; 10 Jui*. (n'.s.) the court of the vice-wardcii ot the stannaries 
1193 ; 13 Yb E. 197. ^ ^ to wind up the company and stay all actions by 

Mining companies formed before the jiassing creditors against it ; and a list of contributories 
of the act 11 &; 12 Yict. c. 4.5, are not witiiin its drawn up, in which the name of the defen- 

provisions, the intention of s. 2 being only to was ineiuded. On an application to st«ay 

bring the_ associations therein mentioned within the action Held, that the plaiiititf had a right 
the descriptioji and operation of s. L \y ylil, to proceed, and that the court of the vice- 
E,r parte, E heal Lovell^ 3Il7ihig Co., lu re, warden had no power to make that order, as the 
l^Ylacn. k G. 1 ; 1 H. & Tw. 125; 18 L. J., Lli. defendant wu-s not a member of the registered 
139; 13 Jur. 133. ^ ^ company, and the debt sued for was not a debt 

A company had carried on business upon the that comimxij. La nyo 7 iY, Smith. 3 B. <S: 8. 
cost-book principle until a certain day, when it 93^c> . 33 212 ; 9 Jur. (N.s.) 1228 ; 

was registered as a company with limited g l. T. 312 ; 11 Yb 11. 665. 
liability'.“ An order was afterwards obtained 

before' the court of bankruptcy, under the! Inspection of Books.] — The practice of the 
r,) k 20 Yict. c. 47. for winding up* the company, stannaries court is the same as that of the high 
M.aiiy actions were brought against the directors court of justice, that the mere fact of a ].)etitloii 
and 'shareholders on account of debts accrued is not enough to justify an order for inspection 
before the registration : — Held, that the court of books, But if grounds are shewn, the petition 
of chancery had jurisdiction to make an order may properly, be ordered to stand over to allow 
for winding up the company as it existed before the petitioner to enforce his right as a share- 
the registration. Welsh Potosi JCnilng Co., holder to inspection. The .right of inspection 
In re, 27 L. J., Ch. 311 ; 4 Jur. (N.s.) 577. under the 22nd section of the Stannaries Act, 1855, 

A company established for the purpose of is personal to the shareholder, and^docs not 
acquiring and working mines in Cornwall, and extend to his solicitors or agents. }yL'st I)ero7i 
carrying on the business of a smelting and ' Cfr(fat ConsoU ^Imc, In re, 27 Oh. B. 106 ; ,51 
refining company, and as auxiliary^ thereto,^ the I.,. T, 841 ; 32 Y^. E. 890— -C. A. 
purchase anti erection of buildings, jetties, piers, . ' . ^ ■ vt •. ' 

milwavs, &c., and tlis freighting of vessels, .is , Eectifymg Eegister.l-Under the Compamos 
subject to the jurisdiction of the court of the Act of'^ 1862, s. 35, . the ^ vice- warden ot the 
stannaries After B>c -parte, Penhale Lead stannaries ■ has not exclusive, but concurrent, 
Mlnhiq Co., In re, 36 L. J., Ch. 51,5 ; L, K. 2 Oh. juiisdicition .to entertain an application to rectify , 
■ 398 : i6 L. T. 336 ; 15 W. E. 6(54. ‘ the register of ’niem.bers. Peu/me Lead Mmmig ^ 

' 'When a company has been established for fti;, Jn/re,'Jke>-, ’&,mree, S&pj_,,^b. m 
] working mln,0s within the clistricL of the stan«_ KB*. 2 .I'® ?' 7,' '■* 
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Misfeasance.]— M 
shai-'cholders in the 
was a cost-bool^ ^ 
shares. In 1871 it was 
into a limited company, 
lease of the mine was assii 
of T.. and an agreement was 
should convey it to T. 

ffyr a new company to be theieaftei _ 

conshSiol of the sum of 24,000/. to be paid to | 

■fi' as follows ; — fi.uOO fully paid-up shaios of 2,1. . 
each ami 12.000 shares with 20,s-. each considered 
S thereon in the capital of ««« *" 
he formed This new comp.any was mooipoiated 
imclS the above title on the 19th of January, 

1 S 70 ami the as^reeinerit which was printed m 

nomiivd car)ital of the company was stated to be 
8R 000/ ' dildcd into 18,000 shares ot 2/. eadi. 

Pt.- the articles of as.sociation it was piovid^.. 
ider llift^^ the first (i.OOO shares were to be 
f Illv naid iw. and the remaining 12,000 
to h wc ‘topper shailpaid thereon on allotment. 

U the first meeting of the directors, all of whom 

bad interests in the cost-book mine, a resolution j costs.]— On appeal from 
was passed adopting the agreement to purchase j registrar of which is t. 

Sie iSne and the articles of associah^^ of companies wc 

shares which formed the purchase money wcie, j charged vv 

in pursuance ot an arrangement, divided by L. proceedings in 

between II. and T. and the other shareholders of ordered that the costs " 
the cost-hook mine, according to their ^or'nti prior prooeedr 

hobings in the mine., ^liares wem alWded o ^pp^^j^a from, 

M and T. of the nominal value ot lt,4oO(. ai i ^he taxing master 

11 41 W respectively. There w.as no allotment ot s Cmc-, Harmomj <: 

shm-erto t ic outside public, the new company J ,, ^2 L. J., Ch. 488 ; L. 11. 
oonsbting entirely of the former bilders m the l. T. 15S ; 21 W. K. 30B. 

'^°1'i°™efr'“The*OTp.°m otdored’C be Contrihutories.]— supra, 'S hS-KES, ool. 1271 

wouiuru). 'compulsorily in January, jp'J et seq. 

The liquidator ippUed bi the 

M. and T. might be ordered, undeis. I]'-’ “'he REGULATION AND INSPEC 

Companies Act, 1862. to pay the ^ MINES. 

1 1 1 n n7 Tp'^DPotivclTi bv wji^ ot compcn.-£it-ioii. 
for mfeWncebs direotori :-Held, that though 1 . Coal Mikes. 

the, conversion of the o™the puWi^ Employment of Ee 

limited the company and tractor for working a 

itwasiiot awiongAS bctue^ on thc%xistii.g for allowing female; 
the 'hiKloi, . y gre all cognisant of machinery or tackle by mean; 

, shaiaholdeis, W ^re brought up or passec 

* of the company there could be no of a mine, contrary to n i: 0 4 ict 
constitution ot the cc l y knowledge of or acquiescenc 

Sa"nit thewW^ hmployal must ’ ■ - 

mnv could not ebuptobh the remedy, if, any v. IJuMey., 

'“iSEytthfomedv of a purchaser from the onginal 

-ii W,A- «-wbi<'ht hWo been decew^^ 

allottccb "w 0 ^ vendor as to the value of is not sufficient. Ih. 

ropresentatiou of his t ^ 'fin The court has power to entertain a 

they having confirmed a 

against, under 5 

T?e..isteatioii of Contract.]— The ownera of a the opinion of the court. li. 

. a limited ^bbsisned the s. 9, if loss of life to any pen 

Companies Acts, 18b- Mid 1,..^ occurs by reasoi 

„ memorandum of fo be within such coal mine, or if a 

' ■ of 10/. shares ^^'=lf®^Pertlvhtterests injury arises from explosion 
diyideduiprapoitiontottor I - shall. “ within twenty-four hi 


"’ss.ss. “.S'.; . 1 - ~ ;c‘*arr;“ r " 
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executed that E. Ch. ; L. b. Ih 
and another as trustees W. K h/b. 

formed in Member agamst.]— A shareholde 

a Cornish mine worked cost-book^^^^^^^ 

relinquished his shares m July, It- >t-., <- ] 

his share of the expenses up to his retirem 
In August, 1869, an order tor wnidmg up 
company was made, and the retirecl 
claimed to prove as a creditor toi the \ all 
his share of the stock and plant. J he at 
were insufficient to pay/tha creditors ot 
mine. It having been found by a jury 1 
according to the custom of CoiTiwali, an ad 
tnrer ii/a cost-book mine, upon reliiiquis. 
his shares and discharging his proportioiy ot 
, liabilities of the company at that date, 
entitled to be paid his share of the then v 
■ of the stock, and plant, and that such share 
’ due to him immediately, and payable wi 
two Tears, the proof was admitted_ i-n 

UtiUed 3Iimng Co., 

L. K. 7 Ch. 206 ; 26 L. T. 374 ; 20 W. E. 32 

L the stanhaiies'Cburt>';, 
-■he official liquidator 
'Oiind up ill that jurisdictioii, as 
" -ith the taxation ot 
. that court,' it , was 
of the appeal, as well as 
.dings in, relation to 

J, should be taxed by 

of the court of chancery. 
nd Montugno Mining 
' ■■■g Ch. ''■407 
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c. 99, ss. 8 A 13, 
ce in. their being so 
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1-) L. T. 827." 

Evidence of females being found in charge ot 
and tackle on one occasion, only 

' ' 1 special casc^ 

sessions for their opinion,. 
conviction appealed 
A '6 Yict. c. 99, s, 21, subject tes 







lllll'lftl 


1281 MINES AND MINEEALS — Regulation and Inspection ofMines, 1282 


inspector of the district : — Held, that where 
serious personal injury arose, not attended with 
loss of life, the owner could not be convicted 
for not sending notice to the inspector, l/iuler- 
MU V. Lonqndge^ 2i) L. J., M. C. 65 ; 6 Jur. 
(X.S.)221. ' 

Tentilation,] — By the Mines Inspection Act, 
I860, s. 10, r. 1, an adequate amount of ventila- 
tion shall be constantly produced in all coal 
mines or collieries and ironstone mines to dilute 
and render harmless noxious gases to such an 
extent that the ■working-places of the pits, levels 
and workings of every such colliery and mine, 
and tile travelling roads to and from such 
working-places, shall, under ordinary circum- 
stances, be in a tit state for working and passing 
therein: — Held, that r. 1 was not con dried to 
the ventilation of the working-places and travel- 
ling roads, but required that so much of the 
mine must be ke})t ventilated as to render the 
working-places and ti-a velling-roads safe. £ro uqh 
V. Himfraq, 9 B. A S. 492 ; 37 L. J.. M. C. 177 ; 
L. R. 3 Q. B. 771 ; 16 W. R. 1128. 

Timbering— Props and Sprags where “re- 
quired.’’]— Rule 22 of s. 49 of the Coal Mines 
Regulation Act, 1887, provides for the nse of 
sprags or holding props in mines to supjiort the 
top coal whilst the bottom coal is being worked. 
Upon their true construction, the words of that 
rule, “where they are required,” mean where 
they are “ necessary,” and not where the work- 
men think them necessary. Whether they be 
necessary or not is a question of fact to be 
decided bjr the justices in each case. QUthon v. 

64 L. J., M. C. 42. 

Examination of Machinery, &c., and Shafts.] 

— Rule 5 of s. 49 of the Coal Mines Regulation 
Act, 1887, requires the report of the result of 
the daily exarairiatioii of the external parts of 
the raachineiy, guides, conductors, v^c., to be 
recorded, as well as the rc[>ort of the weeklj?- 
examination of the shafts. Hcotf v. Bould^ 64 
L. J,, M. C. 16 : ri895] 1 Q. B. 9 ; 15 R. 134 ; 
71 L. T. 577 ; 18 Cox, C. 0. 52 : 59 J. Ik 390. 

Breach of Rules by Workman.]— By the Coal j 
Mines Regulation Act, 1872, s. 52, power is 
given to fmme special rules for the conduct a,nd 
guidance of the persons acting in the manage- 
ment of a coal mine or employed in or about the 
same. Bj a special rule in force in a mine no | 
pei'son employed in or about the works was to 
ascend the pit contrary to the direction of the ^ 
hooker-on. In this mine the workmen had 
j)Ower to dismiss themselves at a inomenCs 
notice. The ■workmen employed in the mine 
being dissatisfied with their working-place dis- 
charged themselves. They asked the liooker-on 
, to allow them to ascend the pit, but he refused 
to do so until the ordinary time came for work- 
men to quit the mine ; the workmen, however, 
ascended contrary to his direction : — Held, that 
they had been guilty of a breach of the special 
rule above mentioned. Iliqliam v. Wright, 46 
L. J., M. C. 223 ; 2 C. P. I).'397 ; 37 L. T. 187. 

By the Mines Inspection Act, 1860, it .is by 
8. 11 enacted that special rules shall be estab- 
lished in eve)-y mine within the act, and by s.22 
a penalty is imposed upon workpeople employed 
in such mines who neglect or wilfulH vioiate 
,aiiy of such special rules. By r. 11 of the special 
riiies in force in the piusent cqse, every charter- 
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master, underlooker, manager or other person, 
upon employing any workman, was to deliver 
to him a copy of such rules; and by r. 34 it 
was provided that “ Every workman is engaged 
subject to these rules, aiid shall o'nserve rlie 
same and abide by the consequences of neg- 
lecting thetn, and shall receive a copy thci-eof 
from the manager, chartermaster or other 
person who shall engage him.” Upon an informa- 
tion under s. 22 against the appellant for 
disobeying the orders of the res[>o]idcnt, -^vlio 
was the chartermaster under whoso control the 
appellant was, contrary to the 3’ules, there was 
no evidence that a co[»y of the said rules had 
been given to the appellant: — Held, that the 
delivery of a copy of such rules was a condition 
precedent to the respondent’s right to enforce 
them. irtg(/biso7i v. Ilaphy, 19 L. T. 690. 

^lotice by Inspector of Banger — Objection of 
Owner — Powers of Arbitrator.] — In an arbitra- 
tion under s. 46 of the Coal Mines Regulation 
Act, 1872, the duty of the arbitrator is limited to 
determining whether the matter* complained of 
by the inspector is dangerous and ought to be 
remedied, and he has no power to determine 
what is the proper remedy, or to direct tliat 
any particular remedy be adopted. Ilofnfi Secre- 
tary mid Fletcher, In re, 56 L. J., Q. B. 177 ; 

18 Q. B. D. 339 ; 35 W. R. 282 ; 51 J. P. 707— 
C.A. 

- — Remedy not possible.] — A colliery being 
in danger of being hooded by the accumulation 
of water in an adjacent disused pit belonging to 
a diherent owner, the inspector of mines served 
a notice under the Coal Mines Regulation Act, 

1872, s. 46, on the owner of the colliery, calling- 
on him to remedy the matter. He attempted to 
do so, but found tbat it was impossible without 
going on to his neighbour’s })ropcrty, and conse- 
quently failed to comply with the notice, and did 
not remove his men fi'orn his own workings. On 
these facts he was convicted of an ohcncc under 
s. 46 :—Held, that he was wrangly convicted, for 
that section only applied to cases 'ivhere the 
remedy was wdthhi the owner’s po'wer, wliich it 
was not ill tlie present case, and that he was not 
bound to withdraw his men in consequence of 
the notice, the withdrawal of men being pro- 
vided for by s. 51, sub-s. 6. Spot). Lane Collier y 
Co, V. BMier, ML. J., M. 0. 25 ; 3 Q. B. IX 673 ; 

39 L.T. 13 ; 27 W. B. 46. 

Boiler Explosion— Power of Board of Trade 
to direct Inquiry,]— The Boiler Explosions Act, 

1 882, by s. 4, provides that “ this act shall not ai'qily 
to any boiler used exclusively for domestic pur- 
poses, or to boiler used iii the service of her 
majesty, or to any boiler on board a steamship 
having a certificate from the board of trade, or 
to any boiler explosion into which an inquiry 
may be held under the provisions of the Coal 
Mines Regulation Act, 1872, and the Metalli- 
ferous Mines Regulation Act, 1872, or either of 
them” ; and by s. 2 of the Boiler Explosions 
Act, 1890, “ so much of s. 4 of the Boiler Explo- 
sions Act, 1882, as relates to any boiler other 
than a boiler used in the service of her majesty, 
or nsed exclusively for domestic purposes, is 
herebyiepeaied”’;— Held, that the board of trade ? 

has power ‘Under these acts to direct an inquiry 
under the Boiler Explosions Act, 1882, into ,a 
boiler explosion, notwithstanding that the ’secrc- - 
iary.qf 'St^te, also lias power ciirec,^ aii inquiry 
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Owner’s Liability for not Publishing Exiles.] 
— By s. 51 of the Coal Mines Eegulation Act^ 
1872, certain general rules are provided, to be. 
observed in. every mine to which the act applies,, 
and it is enacted that, “ in the event of any con- 
travention or non-compliance with any of the 
general rules by any person whomsoever being 
proved, the owner, agent and manager shall each 
be guilty of an otferice against the act, unless he- 
proves that he had taken all reasonable means, 
by publishing and to the best of his power 
enforcing the said rules and regulations for the 
working of the mine, to prevent such contraven- 
tion or non-compliance”: — Pleld, that in the 
case of a non-resident part owner of a mine, 
taking no part in the management, the appoint- 
ment of a certificated manager is evidence upon 
which, without proof of personal interfermice on 
the part of such owner, he may be_ acquitted of 
an offence under that section. Balier v. Caring 
47 L. J., M. 0. 87 ; 3 Ex. D. 132- ; 26 W. B. 
497. 

“Owner” — ^Who is.] — In 1860, S. proposed in 
writing to take from tlie landlord certain coal 
mines for fourteen years, from Michaelmas of 
that year, at a certain rent, a lease to be granted 
and', accepted, with pi-ovisioiis coirtained in a then 
existing lease of other mines. The laudloi’d 
' accepted this proposal in writing, but no lease 
■ was executed. One of the provisions mentioned 
I -was, that when and so soon as the pits, shafts, 
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as to the explosion under the Coal Hines Regu- 
lation Act, 1872, or the Metalliferous Mines 
Regulation Act, 1872. Berj, v. Bailer Bpdosions 
Comnifittioners, 60 L. J., Q. B. 544 ; [1891] 1 
Q. B. 703 ; (54 L. T. 674 ; ilO W. R. 440-— C. A. 
Affirming 55 J. R. 616. 


Penalties— Limitation of Time for Recovering.] 
— Mniidamus tested the 14th May, 1857, to 
iustices, to hear and determine the merits of an 
information, which thex^ had dismissed without, 
hearing and determining the merits, on the iOth 
of January. Return, that the justices, in obedi- 
ence to the writ on the 22nd of December, 1857, 
heard and determined the information, which 
was for penalties incurred b}^ a contravention of 
the 18 & 19 Viet. c. 108, and dismissed it, on the 
.o-round that the olfonce having been committed 
on the 17th of December, 1856, more than three 
months had elapsed, and the defendant was 
therefore protected, and could not be convicted. 
Sect. 14 enacts, that all penalties imposed by 
the act may be recovered within three months 
of the commission of the offence Held, that 
whether the justices were right or wrong in their 
construction of the act, the return shewed that 
they had obeyed the writ, and was therefore 
nood. El. Bl. & El. 474 ; 

27 L. J., M. C. 278 ; 4 Jur. (N.s.) 928 ; 6 W. R. 
594. 

Bemble, per Lord CampbeR, C.J., and Cromp- 
ton, J., that the justices’ construction of the act 
was right ; Coleridge, J., and Erie, J., inclining 
to a contrary opinion, i h. 


commanding them to hear and determine the 
information ; for that, first, the objection was 
invalid ; and, secondly the justices had not 
exercised jurisdiction, but had declined it, the 
objection being preliminary, though taken in 
defence, and not at the outset. B.erj. v. Brown, 
7 El. & BL 757 ; 26 L. J., H. C. 183 ; 3 Jui. 
(N.S,) 745 :, 5 W. R. 625. 


Compliance with General Rules when ‘ ‘ Reason- 
ably Practicable.”] —The Coal Mines Regulation 
Act, 1872, bv s, 51 enacts that certain general 
rules shall be observed so far as is reasonably 
practicable, and among them that gunpowder 
or other explosive or intiammable substance 
shall not be used in the mine underground, during 
three months after any inflammable gas has 
been found in any such mine, if the inflammable 
gas issued so freely that it shewed a blue cap on 
the flame of the safety-lamp, except when the 
persons ordinarily employed in the mine are out 
of the mine ‘‘ or out of the part of the mine 
where it is used” Held, that the expression 
“ reasonably practicable ” did not relate to the 
carn-ing on of the mine as a profitable concern, 
but to physical or engineering difficulties in the 
way of carrying out the rules, and that the 
expression “ part of the mine,” did not mean the 
neighbourhood where the gunpowder would be 
used, but such a part of the mine as could 
be treated under the statute as a separate mine. 
Walls or Rv/Z/?** v. Thomas, 55 L. J., M. C. 57 ; 
16 Q. B, D. 340 ; 55 L. T. 400 ; 16 Cox, C. C. 
128; 50 J. P.516, 


Immunity of Mine-owners for Negligence of 
Servants.]— By the Mines Regulation Act, 18(50, 
s. 10, it w^as provided that certain general rules 
should be observed in every coal mine by the 
owner and agent thereof ; and among tliose 
rules was one providing that, whenever safety 
lamps were required to be used, they should be 
first examined and safely locked by a person or 
persons duly authorised for that purpose. By 
S.22, a penalty is imposed on the owner or agent 
if, through the default of such owner or^ agent, 
any of the general rules, the provisions of which 
ought to be observed by them, were neglected 
or wilfully violated. The owner of a mine 
appointed a competent person to examine and 
lock the safety lamps required for use in 6ie mine, 
but such person delivered out certain safety lamps 
to miners for use in the mine unlocked : — Pleld, 
that, in the absence of any personal default on 
the part of the owner, he was not liable to a 
penalty in respect of the act of the person so 
emploYed bv him. Dieldnson v. Fletcher, 43- 
L. J.. M. C. 25 ; L. R. 9 0. P. 1 : 29 L. T. 540. 

The owners of a colliery who have appointed 
a certificated manager under the Coal Mines 
Regulation Act, 1872, s. 26, are not liable for an 
injurv to a workman in the colliery caused by 
the negligence of the manager, as there is 
nothing in the statute to make him other than 
a f ello w- worlvinan of the persoTi in j ured. Howells 
V. Bandore Steel Co., 44 L. J., Q. B. 25 ; L. R. 10' 
Q. B. 62 ; 32 L. T. 19 ; 23 W. R. 335. Also 
reported, 31 L. T. 433. 
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roads, kc.y should be discontinued or become use- 
less, the lessee would fill up or remove the same 
unless the lessor should signify his wish that the 
same should be kept open or continued. In 
1S71 S. discontinued working these mines. In 
December, 1875, he was convicted by Justices 
under the Coal Mines Kegulation Act, i872, s. 41, 
upon a charge of not causing the tops of the 
shafts of these mines to be kept securely fenced 
for the prevention of accidents on the 29th 
November previously : — Held, that he was not at 
the dare charged an owner of the shafts within 
the internretation of that term in s. 72. Stott v. 
DleJiifmm, 34 L. T. 291. 

Breach of Euies and Eegulations — Liability 
of Agent and Manager.] — By a special rule for 
the regulation of coal mines under the Mines 
Eegulatipn Act, 1850, the banksman is directed 
to take care that the persons descending the pit 
shall in no case exceed the number of eight men 
and boys ; a breach of these rules is punishable 
on surnmai’}' conviction by fine and imprisonment. 
The chartcrmaster of a pit (who by the rules was 
declared to be the responsible manager of the pit 
under his charge) was close to the pit, and was 
cognizant that more than eight men were being ^ 
lowered down at one time, and had power to pre- 
vent the banksman (who w’as his servant) from 
so doing, and did not interfere : — Held, that he 
was prop)erly convicted of a breach of the regula- 
tions, as being a person aiding, abetting or 
procuring the commission of the offence, within 
11 (fe 12 idct. c. 43, s. 5. IlowelU v. Wynne, 15 
0. B. (N.s.) 3 ; 32 L. J., M. C. 241 ; 9 Jur. (K.s.) 
1041. 

The 18 & 19 Yict. c. 108, s. 4, required certain 
rules to be observed in every coal mine and 
colliery by the owner and agent thereof. By 
r. 1, an adequate amount of ventilation is to he 
constantly produced at all collieries, in oi'der 
that the working-places of the pits and levels of 
such collieries may, under ordinary circum- 
stances, be in a fit state for working. Sect. 11 
imposes a penalty upon the’ owner and agent if 
any colliery be ■worked and the aforesaid rules 
are neglected or wilfully violated : — Held, that 
the agent of a colliery which was actually worked 
only on week days incurred a penalty under s. 1 1 
for a breach of r. 1, by neglecting to keep up 
adequate ventilation in the colliery during the 
suspension of actual work there between Satur- 
day night and Monday morning ; for that, not- 
withstanding such suspension, the colliery was 
worked during that tijiie within the meaning of 
that section. Knowles v. BlcMnson, 2 El. k El. 
705 ; 29 L. J., M. C. 135 ; 6 Jur. (ts.S.) 078 ; 2 
L. T. 174 : S W. E. 411. 

By the Coal Mines Eegulation Act, 1872, s. 51, 
it is provided that, in the event of any contra- 
vention of the general rules set out in that 
section, the owner, agent and manager shall be 
each guilty of an offence, unless he proves that 
he }iad taken all reasonable means to prevent 
such contravention. The first of all such general 
rules provides that an adequate amount of venti- 
lation shall be constantly produced in every mine 
to render harmless noxious gases, so that the 
working-places of the slia’ft of such mine, and 
the travelling-roads to and from such working* 
places, shall be ,in a fit state for working and 
passing therein]’ The responden’fc, who was a 
certified manager of a colliery mine, at a salary 
of ll, per week, was charged with an offence 
under s. ol^r. 1. , It was proved that the mine 


was improperly Yentilated, and that tlie respon- 
dent might have improved the ventilation with 
the resources at his disposal, but that the requisite 
provision for the proper ventilation of the mine 
would have Involved an outlay of 20OZ. : — Held, 
that the finding of the justices, that the respon- 
dent had omitted to employ the resoui’ces at Ids 
disposal for the improvement of the ventilation 
of the mine, disclosed an offence under s. 5J, for 
which he 'was liable to be convicted. Hall v. 
Hopwood, 49 L. J., M. C. 17 ; 41 L. T. 797, 

The Coal Mines Eegulation Act, 1872, s. 51, 
enacts certain general rules which are to be 
observed in every mine to which that act applies, 
and that every person who contravenes or does 
not comply with such rules shall be guilty of an 
offence against the act, and that in the event of 
any contravention of or non-compliance with 
any of the rules by any pei-son whomsoever 
being proved, the owner, agent and manager 
shall each be guilty of an offence against the act, 
unless he proves that he had taken all reasonable 
means, by publishing and to the best of his power 
enforcing the said rules,” to prevent such con- 
travention or non-compliance. The manager of 
a coal mine in Staffordshire and the respondent, 
the agent of the same mine, were summoned for 
non-compliance with the first general rule for 
procuring adequate ventilation in the mine. The 
magistrate convicted the manager, under whose 
directions the mine -^vas being worked, but de- 
clined to convict the agent also of the same 
offence : — Held, that the agent as well as the 
manager of a mine to which the said act applies 
was liable to be convicted of an offence against 
the act, in not complying with the said rules as 
to ventilation in the mine, unless he gives evi- 
dence to shew that he had to the best of his 
power enforced the said rules. Wynne v. 
Forrester, 48 L. J., M. C. 140 ; 5 C. P. ‘H. 361 ; 
40 L. T. 524 ; 27 W. E. 820. 

A managing director of a colliery company 
appointed a duly certificated manager of a mine, 
and did not in any wa}^ interfere with the actual 
management of the colliery underground, which 
was left in the hands of the manager. He also 
caused the rules under the Coal Mines Eegula- 
tion Act, 1887, and the abstract of the act itself, 
to be duly published at the colliery, and had 
authorised all necessary expenditure for the 
safety and working of the mine. An offence 
against the act having been committeti in the 
mine -Held, that the managing director was an 

agent” within the meaning of s. 50 of the act, 
but that as he had caused the rules and the act 
to he duly published at the mine, as required by 
that section, he had taken all reasonable means 
to prevent such “ contravention,” and had there- 
fore discharged himself from responsibility for 
such offence. Stokes v. Cheekkmd, 5 E. 240 ; 68 
L. T. 457 ; 17 Cox, C„ C. 631 ; 57 J. P. 232. 

LiabEity of Owner — Certificated Mana- 
ger.] — ^Where the owner of a coal mine took no 
part in the management, had appointed, a certifi- 
cated manager, had duly posted up the rules in 
accordance with, the Coal Mines Eegulation Act, 
! 1887, and was . found to have taken all reason- 
able means to prevent non-compliance with those 
I rules .:-^Held, that he could not be convicted of 
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Cheek -weigher, /Apolntment of r- 



Check-weighers — Miscondnet of.] — A check- 
weigher, stationed by the person employed in 
H.’s' mine to take an account of the weighing 
of the mineral gotten by them, under s. 18 of 
the Coal Mines Regulation Act, 1872, had been 
convicted and imprisoned for intimidating one 
of the workmen with a view to compel him to ■ 
abstain fivnn working as a waggon-rider in H.’s 
employment. He applied to justices for a sum- 
mary "order for the check-weighers removal 
under tiie provisions of that section, and the 
justices, although it did not so appear on the 
face of the conviction, atlmittetl evidence to 
slicw, and found as a fact, that the intimidation 
took place on li.’s premises, where the appellant 
had no right to be, except in his capacity of 
check-weigher. It did not appear that this 
intimidation caused any impediment or inter- 
ruption of the working of the mine, but the 
justices made the order of removal : — Held, that 
the check-weigher had ' misconducted himself 
within the meaning of the section, Pfnd that the 
justices were justified in making the order. 
>mitlee v. ST JD. T. 605.; 26 W. B. 237, 

r Wages — IPayment by Weight of Hineral-— , 
‘Mneral .contracted to he^ gotten.] '—r Persons 
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Bcgulatioii x^ct, 1872, s, 18. the persons employed 
ill a mine, and paid according to the weight of 
the mineral gotten by them, may, at their own 
cost, station a check-weigher at the place 
appointed for the weighing of such mineral, m 
order to take an account of the weight thm-eof 
on behalf of the persons by whom he is so 
stationed ; and “ the chcck-weiglier shall be one 


of the persons employed either in the mine at 
which be is so stationed, or in another mine 


beloiKdng to the owner of that mine. " ine 
Tiiaiutiil, a check-weigher, duly appointed nndei 
18, received a fortnight’s notice to quit ms 
einployment from the men employed in the mine. 
Before the notice expired the men held a fresh 
election, at which the plaintiff (with others) 
presented himself as a candidate, and was again 
aniiointed Held, that the true construction of 
s. 18 waste limit the class of persons from whom 
the men mimit appoint a check-weigher to per- 
sons employed in the mine by the mine-owner ; 
tliat the ])laiutiff ceased to have any employ- 
inenr under the mine-owner when he was first 
.appointeil check-weigher by the men ; and there- 
fore that his second appointment was invalid. 
hoolthmon V. CatiM, 51 L. J., Q. B- 284 ; 14 
•Q. B. H. 592 ; 33 W. \l, 522 ; 49 J. P. 550. 


meot of Closing and Ee-opening Mine 

■on Appointment of.J — The appellant, who was 
a miner in the respondents’ coal mine, was 
appointed check-weigher by the other miners 
under the provisions of s. 18 of the Coal Mines 
Regulation Act, 1872, ami acted in that capacity, 
and was paid by the miners. Subsequently the 
respondents dismissed all the miners and closed 
the" !uine. No notice was given to the appellant 
by the respondents, or by or on behalf of the 
nliners. On the mine being re-opened a short 
time after wan Is, the appellant claimed to be still 
check-weigher and to be entitled to perform the 
duties of "that ofiicc, and brought an action 
against the respondents for preventing his doing 
j^o:— Held, that the appellant had, on the dis- 
missal of the miners, ceased to be check-weigher, 
and that the action could not be maintained. 
'Wlilfelieitd V. L. J., Ex. 254 ; 4 

Ex. B. 13 ; BU L. T. 638 : 27 W. R. 94. , 


were emrdoyed in a mine under a contract that 
coals shmxld be paid for at Is. M. per too and 
heading slack at Id. per ton, no other slack to be 
paid for; aJl other slack to lie deductea from 
the difi’erent places in proportion to their loading, 
and a premium of 2cl. a ton on the coal to 
paid to ail those places whose boxes of coal did 
not contain an average of more than 112 ibs. ot 
dust each per week. The coal (including the 
slack gotten) was weighed close to the pits 
month, and wa,s then sorted and earned forty 
yards and shot on to a screen, more slack being 
caused by the operations: a note of the slack 
which passed through the screen _was taken by a 
person employed only by the mine-owners, and 
the weight of the slack w^as deducted from the ■ 
weight at the pit’s mouth. The wages ^ of the 
miners were paid according to the wcigiit ot 
the coal after thus deducting the slack. In 
an action by the miners to recover from their 
employers the difi’erence between the wages so 
ascertained and the full wages if no such deduc- 
tion had been made Held, that the miners 
\vere entitled to recover. By I.ord Haisbnry, 
L.C., and Lords Herschell and Macnaghten 
Because by the contract the amount of wages 
paid depended “on the amount of jnineral 
gotten” within the meaning of s. 17 of the 
Coal Mines Eegulatioii Act, 1872, but the miners 
were not paid"“ according to the weight of the 
mineral gotten,” nor was “ such mineral truly 
weighed accordingly,” within the meaning of 
that section ; for “ the mineral contracted to be 
gotten ” was coal including slack, and slack was 
not “material other than mineral to be gotten,” 
and was therefore not one of the deductions 
allowed by that section. By Lords Bramwell 
and Fitzgerald Because, though the deduc- 
tions were not in contravention of s. 17, the 
weights were not ascertained in the manner 
required by s. 18. JCfjfJit/'Soid Collier tj Co, v, 
m L. J., Q. B. 60 : 14 App. Gas. 228 ; 
61 L. T. 125 ; 54 J. P. 84— H. L. (B.) Affirm- 
ing 36 W. E. 405— C. A. 

Idle Coal Mines Regulation Act, 1887, pro- 
vides (s. 12, snb-s. 1) that where the amount of 
wages paid to any of the persons employed in a 
mine depends on the amount of mineral gotten 
by them, those persons shall be paid according 
to the actual weight gotten by them of The 
mineral contracted to be gotten . . . provided 
that nothing in the section shall preclude the 
owner, agent or manager of the mine from 
agreeing ■with the persons employed in the mine 
that deductions shall be made in respect of 
stones or substances other than the mineral con-;: , 
traded to be gotten, which shall be sent out of 
the mine with the’ mineral contractcil to be 
gotten : — Held, that, in the case of a coal mine, 
a deduction in respect of small coal, upon the 
ground that the “ mineral contracted to be 
gotten” -was large coal, was illegal under the 
section, and that"the miners were entitled to be 
paid according to the actual weight of all .the 
coal gotten by them. Brace v. Aheveiirn Colliery 
Co., 60 L. J, Q. B. 700 ; [1891] 2 Q. B. 699 ; 65 
L. T. 694 ; 40 W. R. 3 ; 56 J. P. 20— C. A. 

According to the true construction of s. 12 of 
the Coal Mines Regulation Act, 1SS7,, which pro- 
vides for the payment of miners by weight, sub- 
ject to the right of masters and men to agree upon 
certain deductions, the “deductions” therein 
mentioned are deductions frotn weight, iiot from 
wages. That from which the deduction isJ:o 
be made is the whole amount of material which 
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is sent np in tubs from the mine. That which 
is to be deducted is the foreign substance which 
is sent up in the tubs with the coal, or the slack 
or coal dust with which the tubs are improperly 
hiled. Any other mode of making deductions 
is in contravention of the statute. Kearney v. 
WMteliavcn Colliery Cth, 62 L. J., M. C. 129; 
riS93] 1 Q. B. 700 ; 4 R. 388 ; 68 L. T. 690 ; 
41 W. R. 594 ; 57 J. P. 645— C. A. 

A miner entered into a contract of employ- 
ment with the owners of a colliery, by which he 
agreed not to leave his employment without 
giving foui’teen days’ notice, and further agreed 
that deductions that were in contravention of the 
above section might he made from his wages : — 
Held, that the whole contract of employment was 
not thereby rendered illegal, and that he there- 
fore was liable in damages to the colliery owners ; 
for leaving without notice. Netlierseal ColUej'y 
Co. V. Bourne (14 App. Gas. 228), considered. 
Ih. 

— Payment by weight of Mineral — Exemp- 
tion.] — Orders exempting mines from the pro- 
visions of s. 17 of the Coal Mines Regulation Act, 
1872, made by a secretary of state before the 
passing of the Coal Mines Regulation Act, 1887, 
are specially preserved and kept in force by ss, 79 
and 84 of that act, unless revoked or altered by 
a secretary of state under the provisions of s. 72 
of the same act, and exempt the mines to which 
they were granted from the provisions of s. 12, 
snb-s. 1, of the act of 1887. BkiMnson v. 
Handdey, 60 L. T. 567 ; 53 J. P. 676. 


, 2. Othee Mines. : 

— Slate Quarry.]— A slate quarry, 
worked by means of underground workings by 
levels, is a mine within the intention of the 
Metalliferous Mines Regulation Act, 1872. Sim 
V. 23 W. R. 730;' 

“ Quarry ’’—Slag-heap.]— A slag-heap (cover- 
ing a large area and about thirty-seven feet in 
height from the natural surface of the, ground) 
accumulated by artificial and not natural means, 
the natural surface of the groniid remaining 
intact, is not a “quariw’’ within the Qiiarries 
Act, 1894. Seott v. Jfidland By., 61 J. P. 358. 

“Skip,” or Open Box — Miners using Skip 
without Cover.] — By s. 23, sub-s. 11, of the 
Metalliferous Mines Regulation Act, 1872, a 
sufficient cover overhead shall be used when 
lowering or raising persons in every working 
shaft with certain exceptions. By the last 
clause of s. 23. every person who contravenes or 
does not comply with any of the general rules in 
this section shall be guilty of an offence against 
this act. By s. 31, every person employed in or 
about a mine, other than an owner or agent, who 
is guilty of any act or omission which, in, the case 
of an owner or agent, would be an oft'ence against 
this act, shall be guilty of an offence against this 
act, and is rendered liable to a penalty. S. and 
others were working miners in the D. mine. 
The IX mine had two shafts, in one of which \vas 
a man engine, with a proper cover, used to lower 
miners from and raise them to the surface of the 
mine. In the other was a “ skip,” or open box, 
without a cover, used for raising ores and refuse. 
S', and certain other miners, who were then at 
the bottom of the mine, while the man engine 
and ^'skip” were both at w’ork, got into the. 


“skip,” and w^ere raised to the surface of the 
mine:— Held, that they were guilty of an offence 
against the act. Freoheville v. Sonde n. 48 L. T. 
612; 47 J.P. 613. 

Duty of Mine-owner towards Miner.] — It is 
no answer to a claim for damages Ijy the sui- 
viving relatives of a workman accidentally killed 
in a mine, which wms not in a safe and sufficient 
state, to say that he was at that moment of 
time ill the act of leaving the work for a purpose 
of his own. Brydon v. Stewart, 2 Macq. H. L. 
30. 

The master who lets a workman down his mine 
is bound to bring him up safely, even though he 
came up on his own business, and not for that of 
his master, Ih. 

Working— Guides in “Working Shaft” — Sig- 
nalling.] — The respondents, who had completed 
a shaft in their mine, and were driving a level or 
tunnel from the same, but had not commenced 
to raise any ore by means of the shaft, had not 
provided guides nor pro})er means of communi- 
cating signals from the bottom of the shaft to 
the surface. An information was laid against 
the respondents, under s. 23, sub-s. 10, of the 
Metalliferous Mines Regulation Act, 1872, which 
enacts that every working shaft of a certain 
depth shall be provided with guides and proper 
means of signalling. The informaiioii wms dis- 
missed upon the ground that as no ore was being 
raised, it was not a wxirking shaft within the 
act : — Held, that the shaft was a working shaft, 
and that the respondents sliould have been con- 
victed. Ihster V. Korth Ilendrc Bead Mlninq 
Co., 60 L. J., M. 0. 6 ; [1891] 1 Q. B. 71 ; 63 

L. T. 458 ; 17 Cox, G. C. 216 ; 55 J. P. 103. 

Gunpowder — Conveyance of Case or Canis- 
ter,”] — By the Metalliferous Mines Act, 1872, 
s. 23, sub-s. 2, “ Gunpow'der or other explosive 
or inflammable substance shall not be taken 
into the mines except in a case or canister 
containing not more than four pounds” : — Held^ 
that the word “ case ” as used in the section 
must be taken to mean something solid and 
substantial in the nature of a canister, and that 
a bag of linen or calico W’as not such a “case.” 
Foster v. Blphioys Cusson Slate Co., 56 L. J.,. 

M. C. 21 ; 18 Q. B. 1). 428 ; 51 J. P. 470. 

Obligation to Fence — Who Bound.] — A person 
entitled to the minerals under the land of 
another, with licence to make a mine shaft 
opening into it, is, in the absence of an}" stipula- 
tion to the contrary, under a legal obligatiori tO' 
the owner of the surface soil to fence the shaft so 
as to prevent its being a source of <l*anger to his 
cattle, which may be upon it ; and is liable to 
ah action for injury accruing to those cattle for 
want of such fencing. Williams v. Groueotf, 

4 B. & S. 149 ; 32 L. j., Q. B. 237 ; 9 Jur. (N.S.) 
1237 ; 8 L, T. 458 ; 11 W. R. 886. 

Harbour trustees had a licence to take hints 
and chalk from a quarry at a certain price : — 
Held, that they w^ere not thereby “ owners ” of 
the quarry within the meaning of s. 41 of the 
Metnlliferous Mines Regulation Act, 1872, so as 
to be liable to fence same. Foster v. Kewharen 
Marhom* Trustees, 61 J, P, 629. 

Working Diseomtiuued — Bide Entrance.] ; 

— K side entrance of a disused mine situated 
, upon an enclosed piece' of land is not securely 
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fenced within the meaning of s. 13 of the Metal- 1 
liferons Mines Regulation Act, 1872, unless the 
fence be placed close to the entrance. Foster v. 
Owen., 62 L. J., M. 0. 7 ; 5 B. 50 ; 67 L. T. 712 ; 
4.1 W. R. 240 ; 57 J. P. 87. 

^Fencing Shaft of Ahandoned Mine — ^Who 
Liable for.] — Tlie appellant was lessee of a lead 
mine, and of all the duties arising therefrom, 
under a lease from the Duchy of Lancaster, by 
which he had to pay to the duchy, by way of 
rent, all he might aiinually receive in respect ot 
the mine, with an additional yearly rent of five 
shillings. The mine was demised to him subject 
to a custom by which all the subjects of the 
realm have a right to search there for veins of 
lead ore, upon paying certain duties, and the 
appellant had no pecuniary interest in the mine 
■or in the minerals thereof. Sect. 13 of the Metal- 
liferous Mines Regulation Act, 1872, requires the 
owner of an abandoned mine to which the act 
applies, and every other person interested in the 
minerals of the mine, to cause the top of the shaft 
to be fenced, and s. 41 states that the term 
owner ’ ' m eans any person who is the immediate 
proprietor, or lessee, or occupier of a mine,” and 
does not include a person who merely receives 
a royalty, rent or fine from a mine, or is merely 
the proprietor of a mine subject to any lease, grant 
or licence for the working thereof, or is merely 
the owner of the soil, and not interested in the 
minerals of the mine ” : — Held, that the appel- 
lant was neither owner of the mine nor a person 
interested in its minerals w'ithin the meaning of 
s. 13, and, therefore, upon the mine being aban- 
doned he was not liable to cause the top of its 
shaft to be fenced, as required by that section. 
Arliwrlght v. Franis, 49 L. J., M. C. 82. 

Quaere, whether the statute applies to a mine 
winch, belongs to the Duchy of Lancaster. Ih, 

Sect. 41 applies to a mine abandoned or dis- 
continued at any time before or after the time 
when the act comes into operation. Stott v. 
Dickinson, 34 L. T. 291. 

Sect. 21 of the Mines Regulation Act, I860, 
w'hicli imposes on the owner of an abandoned 
mine the duty of securely fencing it, does not 
apply to a mine abandoned before the passing of 
the statute, iteq. -w Gmtreoo, 12 Cox, C. C. 
157. , 

The owners in fee of a mine granted a lease 
for a term of years, reserving to themselves a 
royalty on the minerals produced, with power 
to" distrain for the rent, and to detain the 
minerals gotten until the royalty was paid : — 
Held, that such lessors were, during the exis- 
tence of the lease, persons interested in the 
minerals 'within s. 13 of the Metalliferous Mines 
Regulation Act, 1872, and were therefore liable, 
in the event of the mine becoming an abandoned 
mine, to cause its shaft to he fenced for the pre- 
vention of accidents. Frans v. Mostyn (Laiy), 
47 L. J., M. a 25 ; 2 0. P. D. 547 ; 36 L. T. 856. 

The owner of the soil of an abandoned lead- 
mine, and of the calc-spar and calk (barytes) it 
contains, is a person interested in the minerals 
, . of the mine” within the meaning of s. 13 of the 
■ Metalliferous Mines Regulation Act, 1872, and 
is therefore liable to fence its shafts and entrances 
•p for the prevention of accidents. Stokes v. 
\ -Arhwright 66 L. J., Q. B. 845 ; 77 L.T. 400 ; 61 
• J. F. 775. , ; ■ ‘ 

The appellant was the lord of the manor of H., 
and freeholder of the soil of a. mine, which had 
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workers of which or their representatives could 
not be traced. Notice was served on him to 
fence, on the ground that the entrance was 
specially dangerous. By tlie Derbyshire Mining 
Act, 18^52, the appellant was entitled to dues of 
lot and cope and a third meer, and this act 
further only gave the ^vorker the right to mine, 
and conferred no title on the soil. The appel- 
lant having failed to comply with the terms of 
the notice was sunimoned and convicted : — 
Held, that the appellant 'was a person interested 
ill the minerals ■within s. 13 of the act of 1872, 
and that on abandonment the mine reverted to 
him as owner, and that, therefore, being liable 
to fence, he wa.s rightly convicted. Devomhirc 
iDnkc) V. Stokes, 76 L. T. 424 ; 61 J. P. 406. 

Neglect to securely fence Shaft— Information 
in Name of Inspector laid by Agent.]— An infor- 
mation under s. 35 of the Metalliferous Mines 
Regulation Act, 1872, for an offence against that 
acr may be laid by a person authorised in that 
behalf by an inspector under the act. Foster v. 
Fyfe, 65 L. J., M, C. 184 ; [1896] 2 Q. B. 104 ; 
74* L. T. 784 ; 44 W. R. 524 ; 18 Cox, C. C. 364 ; 
60J. P.423.' 

:J. M. 
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See ECCLESIASTICAL LAW. 


MINOR. 

See INFANT. 


MINUTES. 

&.e PRACTICE (JUDGMENTS AND 
ORDERS). 



1, Genekal Principles. 

Jurisdiction of Court.]— The court has juris- 
diction to set aside an agreement on the ground 
of mistake, but the mistake must be plain and 
naliiable, and it must be possible to replace the 
mrties in substantially their original P^oo- 

25:-l; 17 W. Ik 866. ^ 

When in the making of an agreement between 
two ]-)arties there has been a mutual mistake as 
to their rights, occasioning ari f 

them, the rule of equity is in tavoui of inter 
posing to grant relief. 
elKimp (BarV) ]1 //i?q L. k- b H. L. w2o. 

A court of equity wiU not, if such a ground 
for relief is clearly established, 
relief merely because it may be difticult to 
rStore ' the parties exactly to their original 

What is the nature of a mistake and what h^ 
been the cause of it will be considered m 
determining whether relief ought to be granted. 

Where two parties, under a 
enter into an agreement *^?7rom' it 

title to come to equity to ’’s,^;f3 ®JrinciSS of 
That, relief will be given on | 

good conscience alone. > * * ■ 

H. L. 149 ; 10 L. T. 678 ; lo W.,E. 104J. 

A. entered into an agreement for ^ a lease- ox 


of a bill of sale, 

' goods, the defen- 
■nder a subsequent 
aintiff part of the 
i distress for rent 
XU I O U for the 
jy the ]daintift‘iiot 
Held that the 
,u upon the I 0 U, 
V. .ferros*, 1 L. T. 


Payment.] — The court will only exercise 

its nower to relieve against mistakes in law as 
wtiras aUnst mistakes in fact ydicre there is 
some equitable 

^irLSore, such relief will not be granteil in a 

case where, there being no hS 

between the parties, and both parties navii g 
S knoUedge of all the facts, one party 

^^nrTds remTOent' of money received by the, 
otSr on 4e gSnd that, owing to a mistake in 
SwTCh pafties hadbelieml that the person 
f-.Rp money was entitled lo it. 7 
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MISJOINDEE— MISTAKE. 
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MISJOINDER, 

PRACTICE (PARTIES). 


MISREPRESENTATION. 

FRAUD. 


mistake. 


1. General Principles, 1293. 

2. Pmdence and Onus of Proof, 1297. 

3. Form of Beldf,l^^: 

4. Laches and Delay, 1301. 
o. Pleading, 1302. 

Kectiheation of Proof in Bankruptcy.]— ^9(3^ 
.BANKEEPTCY. 


Arising from Ignorance of Eights.] — See 

F.RAUD AND MISEEPEESENTATION. 


In Gifts hy Will.]- 


See Will. 


In Contracts for Sale of Lands.]— Vendor 

AND PPECHASEE. 


As a Defence to Suits for Specific Performance.] 
^See Specipic Perfobmance. 


Bectification of Mortgages.]— >9^^? Mortgage. 


Eectification of Marriage and Voluntary 
Settlements . ] — See S ett l em en t . 


a fishery from B. At the time both parties 
believed that B. was the owner of the fishery, 
but it was afterwards discovered that A. was 
the owner. There was no fraud, and the deeds 
establishing A.’s title were equally known and 
accessible to both parties : — Held, that A. p'as 
entitled to have the agreement set aside, subject 
to certain equitable terms for the benelit of B., 
and that the maxim, ignorantia j uris non exciisat, 
did not apply. Ih. 

Mistake of Law.]— Although mistake is one 
of the grounds for equitable relief, it must be a 
mistake of fact, and not of law. The construc- 
tion of a contract is mattci* of law, an<l if a party 
acts upon a mistaken view of his rights under a 
contract, he is not entitled to relief in equity. 
3Rdlaiid Great Western Ry. v. Johnson 6 
H. L. Cas. 798 ; 4 Jur. (N.s.) 643 ; 6 W. R. 

510. . . 1 X • 

The court refused an injunction to restrain 
plaintiffs in an action at law from taking out ot 
court money which the defendants had paid 
into court, in ignorance that upon such payment 
the plaintiffs were entitled to stay their action 
and take the sum so paid. G. IF. Ry^ v- Orippts, 

1 5 Hare, 91 ; 4 Railw. Cas. 473. 

' If parties are entering into an agreement, and 
the will out of which a forfeiture arose was lying 
before them and their counsel, wdiile the drafts 
were preparing, the paiTies shall be supposed 
to be acquainted with the consequence ot law as 
to this point. Pullen "w . Ready, 2 Atk. 591.- ^ 

A party who, under a misapprehension ot ms 
legal rights, parts with his property for a valu- 
able consideration, cannot bavc the transactions 
set aside on the mere gronml ot mistalve. 
MarshaU v. CoUeU, 1 Y. & Coll. 232 

A husband was advised by counsel that he had 
no title as tenant by the curtesy, and that it he 
intended to set up such a title, he ought not ^ 
in a partitionsuitthen in contemplation, ihe suit 
was nevertheless instituted by him, and a decree 

was obtained. A partition was 
decree and the legal estate m the daughtei s 
ha e conveyed to the use of the Micr during 
the infancy of the daughter, in trust for lier 
maintenauce, and afterwards to her own use in 

fee The father fitel a bill to be relieved foom 
the trusts, on the grouiidof 
his title as tenant by the curtesy established 
Held, that the court has power to rolicye against 
Mistakes in law as well as against mistakes m 
fact ; but that whore relief is sought against the 
oonseauenoes of mistakes in law, the coin t must 
be satisfied that tbo plaintiff’s conduct has ton 
determined by those mistekes. , /t f 

5 He G. M & G. 76 ; 23 L. J., Oh. ib9 , lb Jur. 

324. 
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the verv ileed 
d for :™Uer(l tluit 
bcover. Westlahe 
; 27 L. J„ P’. P. 
n,t nisi [a’iiis, 


0 B. Ills [ O U f(vr 
lying claiiiied the 
,5uur wa'i jUTHliuied. 
iinounr had never 
[iiity Iiehi, that it 
ijiorted testimony 
. Farrow, In re. 22 


base of a public- 
tg stipiilatioiLS : — 
'•eemeiit, the pur- 
ds of the vendor 
' part I'layment at 
nt. If the vendor 
iis I'lart, be 8 hall 
1 . to the damages 
e purchaser shall 
,e agreement, then 
line forfeiteti. in 
; and if either of 
s to comply with 
,1 si 1 all pay to the 
111 to be the dani- 
u breach iiereof.” 
lie purchasei' gave 
e purchaser failed 
I the vendor sold 
■lan the purchaser 
tion by the vendor 
acli of the agree- 
it tried to recover 
to the amount of 
ustained. Hinton 
L. R. 3 C. P. 161 ; 



covery of common error. 'Pidkermq v. Plchering, 

2 Bear. 81 4 Wyl' & Or. 289 '; ' 8 J., Ch.,836 ; 

3 JuK 881, 743. , .An^-.mji'ee^v^ earn. 
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Altlioni^li, the giving credit in accotmt ma^-^ be | 
treated, as so far equivalent to payment under | 
mistake of law as to prevent sums wrongly | 
credited being recoverable at laiv ; yet in equity 
the line betiveen mistakes in iaiv and mistakes in 
fact has not lieeu so clearly and sharply drawn, 
IJtniUdl V. Shtcl((ly> ad L. J-, Ih 0. 50; 6 App. 
Cas, IBl ; 4.4 L. T. 257 ; 29 W. 11. 569. 

• Gorged Indorsement — Amount paid and 
received in G-ood !Faitb..] — The plaintiifs paid 
the defendants the amount due on the first and 
second of a bill of excliange, drawn in three sets. 
The defendants bought the bill in good faith, but 
the prior endorseincnts -were forgeries. Some 
months later the third of exchange properly 
endorsed was presented, and the })laintid;s were 
compelled to pay it. The plaintiffs then sought 
to recover the amount paid on the first and 
second of exchange from the defendants as money 
paid iiTider a mistake of fact Held, that their 
action failed. When money is once paid and 
received on a bill of exchange in good faith under 
a mistake, not instantly discovered, it cannot be 
recovered back. The rule in CocJ/’S v. Muderma7i, 
(9 B, & 0. 902) discussed and followed. London 
and ILvor Plate BanL v. Banh of Lirerjwol, 
65 L. J„ Q. B. 80 ; [1896] 1 Q, B. 7 ; 73 L. T. | 
473. ■ ! 

What Proof required.]— A mistake in law, in 
order to be relieved against, must be distinctly 
stated and proved in the hill, and on the 
evidence. ICiUdw/ton y. Parlier. 21 W. B. 121. 

Compromise.] — In an agi’eement for com- 
p]-omise the consideration w'liich each party 
receives is the settlement of the dispute ; the 
real consideration being, not the sacrifice of the 
right, but the abandonment of the claim ; and it 
is no objection to the validity of such contract, 
that the right was really in one of the parties 
only. ./V/V/z/c V. 14 Moore, P. C. 271 ; 9 

Jiir. (jS^.s.) 261 ; 11 W. B. 404. 

It is no objection to such a transaction, that 
the right was' really in one of the |)arties oidy ; 
nor is" an agreement of compromise vitiated by 
mistake of either party in matters of law. I b. 

If tiie error relied on is in a matter of fact, and 
the fact is one not included in the compromise, 
a character that it mipt be con- 
sidered as the determining motive of either of the 
parties in entering into the agreement, its exis- 
tence is regarded as a condition implied though 
not expressed ; and then if the fact fails the 
foundation of the agreement fails. Ib. 

A plaintiff may be entitled to relief from a 
contract or conveyance on the ground of ignor- 
ance and mistake, although the defendant was 
also in ig.norance and under mistake, the contract 
or conveyance not being made upon the principle 
of compromising doubtful rights, lletjtiell v. 
Sprye, 8 Hare, 222- ; 21 L. J., Ch. 633. j-bid see 
, ; , ease.. - ' , 

. ,, Boubtful Eights.] — ^When parties whose 

. A;" , rights are questionable have equal knowledge of 
■ '-f . facts and equal means of ascertaining what their 

rights really are, and tiiet^ endeavour to settle their 
claims among themselves, the court feels disposed 
to support the agreements to which they may 


Conveyance.]— Where there is a mistake in a 
conveyance so that the deed docs not represent 
the final contract between the parties, the court 
will rectify the deed if both parties can be 
restored tJ their original position. /A/r-m v. 
Pepperell. L. E. 3 Eq. 1 ; 17 L. 1. 191 ; lb W . B. 
68 .' ■ . . ■ 

Mistake in Drawing Deed.]— Mistakes and 
misaiiiirchensions in tlie drawers of deeds are as 
much a head of relief as fraud and imposition. 
Lawfieij V. Brown, 2 Atk. 202. . ^ -i 

Where a man, in consideration or an nitendccL 
marriage, ami of a debt stated to be Giving by liim 
to the intended wife, conveys to her, and tlieie is 
no proof of actual fraud nor of actual rnistake, 
though some of the deeds are absurdly framed, 
tlieriTwas no ground to relieve nor any pretence 
to set aside tlie deeds. Ib,, 19i:>. 

Omission.] — An omission by mistake in an agree- 
ment stands on the same ground as an^ omission 
by fraud. Bamsbottom v. Crosden, 1 V.& B. 168 ; 
12 B. B. 207. 

Mistake in Telegram.] — The defendant wrote 
to the plaintiffs inquiring upon what terms they 
could supply him with fifty rifles. They, having 
stated terms, received a telegram from the defen- 
dant for “ the rifles.” The message by the defen- 
dant was for ‘‘ three ” rifles, but the telegraph clerk 
had mistaken the word “ three ” -.—Held, that 
the defendant was not bound by the mistake of 
the clerk. Ilenltel v. Pape, 40 L. J., Ex. 15 ; 
L. B. 6 Ex. 7 : 23 L. T. 419 ; 19 W. B. 106. 

Errors in Calculation.]— A contractor agreed 
to execute \vorks for a gross sum. A schedule of 
quantities, to shew in detail how the gross sum 
was made up, w'as appended to the contract. 
There w^ere in the schedule several manifest 
errors in calculations. The bill sought to have 
the errors rectifled, and the defendant demurred 
for wmnt of equity, and the demurrer w^as over- 
ruled. Jsmi V. Jlidland B.y., 20 L. T. 864 ; 17 
W. B. 871. 

Personal Contract — Mistake as to Persons 
making.] — Where personal considerations enter 
into a contract, error as to the person with whom 
the contract is made annuls the contract ; not so . 
where the person sought to be bound would have 
been equally willing to make the same contract 
with ain’ other person. Serif h v. \\ heateroff, 47 
L. J., Ch. 745 ; 9 Ch. D. 223 ; 39 L. T. 103 ; 27 
W. B. 42. 

Ignorance of Eights.] — A negotiable security 
given by a party in satisfaction of a liabilily, 
from w-hich he was discharged in hw- , in igno- 
rance, caiinot ))e enforeed against him. Bell v. 
Bardiner, 4 Man. & G-. 11 ; 1 H. (N'.s.) 683 ; 4 , 
Scott (N.E.) 621. 

i Tenant for life — Death of.] — A. wus tenant for 
I life, without impeachment of wuiste. A. became 
' insolvent, and B, his agent in England ciitered 
I into an agreement with the official assignee’s 
j agents that the ofiicial assignee should be entitled 
' to the timber as if the same had been felled and 
I taken away prior to the 15th of August, but that 
I it should not be cut until the 1st of December. 

I It was afterw^ards discovered that A. had died 
; on the 24th of August : — Held, that it had .been 
i entered into upon a mistake of the facts, and 
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vas the very tieed 
1 for : — Huu'l that 
fcuver. ]V(\\th!kt^ 


2. Evidence AND Onus of Peoof. annuity ; a bill filed to retlcem. suggesting that 

Mistake in Law.] —A mistake in law, in order it was part of the agreement it 
to be relieved against, must be distinctly stated redeemable but the agreement lett out ot the 
and proved in'the bill, and on the evidence, deeds on the idea thaE it inserted, the transaction 
KUrLiUn Y. PavUr, 21 W. E. 121. be usurious Parol evidwiec teii.love.l to 

■ prove an agreement that the grant ot the annuity 

Compromise.]— For the purpose of reforming should be redeemable, but not admitted to con- 
an instrument, clear and nnambiguons evidence tradict the deed, not being charged to have been 
niust be produced, iiot merely shewing a mistake, omitted by fraud. Irnhani {Lor di) v. Cli'dfh 1 
but shewing a deed and its proposed state to be Bro. G. 0. 02 ; Dick, a.54. See per Lord Eldon 
in confonnity with the intention of all the on this case, in Townahend v. Sfangrooni^ 6 Ves. 
parties at the very time of its execution, and a 322 ; 5 K. E. 312. 
statement by one of the parties that the deed as 

it stands was not according to his intention at , Lease.] — D. and F. made a written agree- 

the time ought to have considerable weight, ment for a lease ; a lease was executed according 
Fowler v. Fmolev, 4 Dc G-. A J. 2.o0. to the terms of the agreement. In a suit by D. 

A deed of compromise recited a letter of the to reform the lease by introducing a new term : 
mother’s, stating that by her will her residuary — Held, that parol evidence was not admissible 
estate would be divided equally between her to shew that the lease, though in conformity" 
sons. The deed also recited that the mother was with the terms of the ’written agreement, was 
seised of real estate, the iiarticulars whereof were contiury to its spirit. Davieti v. Fltton. 2 
specified in a schedule. By the witnessing part Dr. ic \W. 225 ; 4 Ir. Eq. IL hl2. 
the mother covenanted that her executors would Semble, if there had not been a written agree- 
at her death pay to the son a sum to which he ment, the evidence woukl have been admissible, 
would have beeii entitled if her real and personal JZ». 

estate had consisted of the particulars specified A lease made in pursuance of a verbal agree- 
in the schedule, and she had died without altering ment, and which included, by mistake, two fields 
her will. The description in the schedule com- more than the lessoi* intended to demise, or the 
prehended, not only property of which siie could lessees bargained for, was decreed to be amended 
dispose, but other" property of which she was as to the overplus, and parol evidence, supported 
tenant for life only, and which was intermixed by written documents and acts of the parties, 
with tlie former, and this was noticed in the was .admitted to prove the mistake. Morthtu^' 

schedule : Held, first, that there was not sutii- y. Shortall, 2 Dr. k War. 363 ; 1 Con. & L. 417. 

cient controlling context to restrict the covenant There is no objection to correct a deed by 
to the value of her own propcity. Ih. parol evidence when there is anything in writing 

Held, secondly, that without conclusive evi- beyond the parol evidence to go by. Ih. 
deuce of an intention on the part of both parties The mistake must be proved to the clear satis- 
at tlie execution of the deed to enter into some faction of the court. Ih. 

other contract, it could not be reformed. Ih. In a suit to reform a mistake in. a lease, 

principally by parol evidence, what the defendant 

Bond— Declaration by Obligor.]— Bill, by the admits or denies is of the utmost importance, 
obligee in a bond who had delivered it up by 

mistake to one of his co-obligors, to recover the rphes' 

amonnt due on it. The joint answer of the htLlEt . 

co-obligors admittctl the delivery of the bond, Deducting Excess.]— A conveyance winch 
and that one of them had destroyed it, but passes too much may be rectified, aiid the excess 
travei'sed the allegation as to mistake : — Held, deducted. Beaumont v. Bromley. lwvn. & E. 41. 
that declarations made by the obligor, to whom Where a deed affects by its recital to can’y an 
the bond had been delivered, tending to prove agreement into execution and goes beyond the 
the plaintiff’s allegations, were admissible against agreement, the court will rectify it. Ih. 
the co-obligor. Cros^'^e v. Bed imj field, 12 Sim. The court will reform a deed under a previous 
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will riot readily act on paroFevidence to' fiE up a‘ 



drawn, without rect; 

La In re^ 

Eq. 099. 

Eelease of Behtor- 

ii creditor releases 


of Surety.]— When 


ttectirities. Upon ctiscovcry oi tut: 

•Hint the creditor was entitled to be lestoie j 
all his rights as against the siiret 3 % i w. | 

insuraace— Mistake in Eetraiiaing.]— B. mort- 
gaaed certain iivemisos to C.. and 
injure, and, in the event of hre, 
iusuvauco moneys in rebuilding. ^ A 1 _ , 

place, and B. rebuilt, but the “ f 

extended bevontl the boundary line ot the _mort- 

ga-'-cd property on to adjorniug land belonging to . ^ ^ 

the mortsagor- B- subsequently mortgaged this i customer, and being 

land to H.,''aucl also gave money was 

on the premises in mortg,age to C. ; and H. attei pj. ,pebt. C. 

wirds ’ioinedwith C. in a demise of the whole | i 

of the propertv, the rent being made payable to direct priv 
C all parties* being under the impression that | 
the premises originally mortgaged to C. compre - 1 i^geover the money 
bended the i )r op erty subsequently mortgaged to | Seotia.,^ 55 . 

Tj . Held that it was a mistake of facts, against | . 54 . 256 

which the ’court would relieve ; and an appor- 1 doctrine that n 

fiATimont of the rent was decreed. Ilarri/nian be recovered 1 


Repayment — Privity of Parties.]^ 
his agent at A. to remit money to 
I. Tlie agent paid the money into 
Ilk at A., with instructions to make 
ice. By mistake the money was 
defendants’ bank, where K. was a 
indebted to the defendants, 
'as placed to his credit in reduction 
On the foil owing day the defendants 
informed of the mistake : — Held, that there 
■itv between the plaintiffs and tire 


riS91] 1 Q.. B. 417 ; 64 L. T. 686 : 69 vv. ix. 000 ; | 

i5J. P.517. ‘ ’ ' 

Mutual or Buiiateral Mistake— Bectiffcatiou 
or CanceUation.]— Where there is mutual mis- 
take in a deed or contract, the-reinedy is to 
rectify by substituting the terms really agreed 
‘to. ^ iV'bere the mistakedsumlateral, remedy 
is rescission, huttlje'boiirt-W, 
the optionAf taking what-.tbWtottf.BJeant tp. 


saifEiSi 
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ffive ill lieu of rescission. 

irL” Ch. 57.5 ; 28 Cli. D. 25.5 ; 51 L. T. .-lol : 
33 W. E. 608 ; 49 J. 1’. 8 o. 


Money paid under legal Prooess—Ees Jndi- 
oata.]— After money has been paul^ undei a 


,e principal debtor f of an 

request of the surety, ami upon a | an action to rectify the agi-eemcnt, 

1 , , , . ...,...,. 1 , out to beamis_takt, |agieoinci.t, an acn -j 


all parties, ' is 

barred. Caird v. J/e.vx, 55 
Oh. D.’22 ; 55 L. T. 453 ; 35 W. K. i >2 ; o Asp. 

M. C. 565— C. A. 


madriiv him. which’ turns out to be a mistaKC, j kgreoinci.t 
Se saiUveainiot claim, as against pe creipor as contrary 
ibe benefit of the doctrine tl^y f case oyhe j 
principal releases the surety. ^ j 

>,% 1 Johns. 1.55 : 4 De (4. & A 429 ; 28 h. J.. 

'{"ip ino . 5 Jur. ('N'.S.^ 619 ; 7 A\ . B, 6.33. 

i suietv concurs w'ith the debtor in suggesting 
to the creditor to accept a transfer of a mortgage, | 
wliich the debtor knows to bo fictitious, but tl c , 

Ini iv bdievos to be genuine, m i 

in reliance on the P'-eteiule.ltmnrfe ^ ^vh ch waf Xrw.ards withdrawn. Calrd^. 

releases the sarety. and erases his name j wlntl exDhiined. J/ooir v. FuUuati 1 

33.4 ; 

» J. p. 


Action to recover hack Money.] The 

nile that money paid nndev compulsion of legai 
process cannot be recovered back, applies whcie 
tiie money was paid under a material mistake of 
lUL ^ nf n. RllTYimOnS 
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'• ' amount to.]— -A husband was acivisad by, 

counsel that he had no title as tenant hy, the 


in liquidation was made under a mistake of law ; 
and, in analog}’- to the nde laid douTi in James^ 
JEx i}(irte (L. li. 9 Ch. (>09), and Simmonds^ 'Ex 
parte (supra), the court ordered B.’s trustee in 
liquidation to refuiKl the sum. Brown^ In re^ 
Dixon Y. Bro'Wii^ 55 L. J., Ch. 555 ; 82 Ch. 13. 
597 : 54 L, T. 789. And see Bootlc-onvi-Linacre 
Corporation v. LancallCire Connt]! Council^ CO 
L. d., Q. E. 828. 

Payment of Interest hy ^Mortgagee.] — The 
defendant, as trustee of a settlement, invested 
money on a mortgage of the plaintiffs land. The 
mortgage deed provided for interest at the rate of 

5 per cent., with reduction of the rate to 4 per 
cent, on punctual payments. All the payments 
of interest except the first had been punctual, 
but, til rough the plaintiffs ignorance of the 
proviso for reduction of the interest, they had 
been made at the rate of 5 per cent. In. an 
action by the plaintiff to recover from the defen- 
dant, the trustee, the extra 1 per cent, paid under 
this mistake Held, that the action Avas rightly 
brought against the trustee ; that the only con- 
tract Avas betAveen the plaintiff as mortgagor and 
the defendant as mortgagee ; that money had 
been .received under that contract by the mort- 
gagee, and that he alone could be asked or 
required to 3‘epav it, Mng v. 8teiim% 66 L. T. 
339. 

4. Laches akd Delay. 

limitation from what Time.] — In cases of 
mistake, the time of limitation, Avhich by analogy 
is held to bar the remedy in courts of equity, 
begins to run from the time of the di.scovery of the 
mistake. Broohdmnh v. Smith, 2 Y. A Coll. 58 ; 

6 L. J., Ex. Eq. 84. And see Durrant Y.Eccle- 
Ciastieal Com jut manors, 50 L. J., Q. B. SO ; 6 
Q. B. D. 234 ; 44 L. T. 348 ; 29 W. E. 443 ; 45 
J. P. 270. 

laches,] — A party relying on his ignoi'ance of 
facts must shew, not only that he had not the 
information, but that he could not, with due 
diligence, obtain it. The plaintiff sought to 
set aside a deed executed in 1848, on the ground 
that he had been released by a transaction in 
1842, of Avhich he was ignorant in 1848. It 
appeared that he had made inquiries in 1845, and 
AA’as referred to persons Avho could give him the 
information, but neglected to do so : — Held, that 
having in 1845 the means of acquiring the know- 
ledge, he must be deemed to have had it in 1848, 
ami his bill was dismissed. Wason y. Wareinr/, 
15 Beav. 151, 

EeserA^ation of Minerals.] — The conveyance on 
a sale of land contained j a reservation of the 
minerals to the vendor, Avhich AAns not intended. 
.Five 3 ^ears afteiwards the purchaser discovered 
the mistake, and filed a bill to Iiave the conv^ey- 
ance rectified : — Held, having regard to the lapse 
of time, that if the defendant did not consent to 
have the conA’-eyance rectified, the transaction 
must be set aside, in which event the plaintiff 
would be fixed Avith an occupation rent, while 
the defendant would have to repay the purchase- 
'■ money, AAuth, interest, and also all .sums expended 
by the plaintiff in permanent improvements. 
Bloomer v. Spittle, 4i L. J,, Ch, 369 ; L. K. 13 
Mq. 427 ; ■ 26 L. T. 272 ; 20 K 435., , ' 


curtesy, and that if he intended to set up such 
a title he ought not to sue in a partition suit then 
in contemplation. The suit AAas nevertheless 
instituted by him, and in 1S3U a decree Avas 
obtained. A partition Avas made under tlie 
decree. The daughter married in 1847. In 
1852 the father filed a bill to be relieved on the 
ground of mistake : — Held, that length of time 
and acquiescence constituted a sufiicient answer 
to the suit. Stone v. Godfrep, 5 De Gr. M. k G. 
76 ; 23 L. J., Ch. 769 ; 18 Jur. 524. 

Altering Conveyance to Mortgage.] — The 
court refused after a long lapse of time to rectify 
a deed by altering it from an absolute coiiAmyance 
to a mortgage. Tull v. Oioen, I Y, k ColL 192 : 
9 L. J., Ex. Eq. 33 ; 4 Jur. 503. 

Settlement.] — A court of equity will reform a 
settlement upon parol evidence alone and after 
a long lapse of time if it arrives at the conclusion 
that the actual contract made between the parties 
differs from that expressed in the instrument. 
M' Corinaeh v, HCorniach, 1 L. E., liv 119. 

A marriage settlement, reformed after a lapse 
of thirty-five years, by giving the lady an abso- 
lute interest in the trust funds, the evidence 
clearly establishing that such Avas tlie intention 
of all parties. Wolterleek v. Barrow, 23 Beav. 
423 ; 3 Jur. (N.s.) 804. 

Eeiease.] — Where a release has been executed 
and for a long time acquiesced in, the mere proof 
of errors will not induce the court either to set 
aside or to give leave to surcharge and falsify. 
Millar V. Craig, 6 Beav. 433. 


5. PLBADiKa. 

By one Party.]— It is no ansAver, in an action 
at law on an agreement, that the defendant 
entered into the agreement by mistake. Wood 
v. Soarth, 1 F. &; F. 293. 

What Plea allowed.]— Declaration for not 
delivering tea, in pursuance of a contract. A 
plea on equitable grounds, that the contract was 
made by sample, that the sample Avas a sample 
of a totally different tea, and that the defen- 
dant on the day the contract Avas entered into 
discovered the mistake, and, before the plaintiff 
had in any respect altered his position, gave 
notice of the mistake, and that he would treat 
the contract as void, is bad. Scott A^ Littledale, 

8 El. & Bl. 815 ; 27 L. J., Q. B. 2Ui ; 4 Jur. 
(N.S.) 849. 

Mistake of Agent.] — To an action for the 

non-performnnee of an agreement to load a ship 
AAutli a guaranteed freight of no less than 5,500Z., 
the court refused to allow the defendant to })lead 
that, by mistake of the person who reduced the 
contract into writing in the Spanish, language, 
it was described as an absolute guarantee that 
the ship should haAm a freight of 5,500k Berez 
Y, Oleaga, 11 Ex. 506 ; 25 L. J., Ex. 65 *, 2 Jur. , ,,: 
(N.S.) 44 ; 4 W. E. 250. 

To a count for not accepting petroleum pur- 
suant to contract, by bought and sold notes,' a . 
plea, that the real contract was not that Avhich 
was contained in the bought and sold notes, but 
was a contract ’for 150 eases pf a^effned petroleum, ' 
to agree with a sample shewn, and that the 


1378 

the very deed 
for : — Held, that. 

r. Wr^fiohr 
; 27 L. J., e. p.; 
at nisi prius,) 

B. lii> 1 0 r for 
claimed die 
pLUit was i)rod need, 
iimounr lia<l never 
that it 
testimony 
roa\ In re, 22 

of a }iiiblic- 
,ig stipulations 
Teement. tlio pur- 
ds Ql the vendor 


■us part, iic siuUl 
to the damages 
pui’clmser sliaii 
agreement, then 
forfeited,, in 
; and if either of 
to comply with, 
shall pay to the 
to be the daih-(; 
b,reach hei’cof;.” ; 
purchaser; gave:''.;,: 
purchaser failed 
1 the vemdor sold 
'■ ban the purchaser 
' tion by the vendor 
ach oi; Ihe agree- 
ititled to recover 
to the amount of 
■' ustained. ITbiton 
L. E. 3 0. P.161 ; 

'■ of a bill of sale, 

■ ' goods, the defen- 
h mder a subsequent 
.lintiff ]>art of the 
' : .1 distress for imit 
til I 0 U for the 
^ 3 dhe plaintiff not 
: — Held that the 
i 1- upon the I O IT, 
q V. Harris, 1 L. T. 


1301 


MISTAKE. 


1802 


' ' ’^’T' . 




-iOAo MISTAKE. \ 

Ci™. up the contract, " le ' ^ofeSd rho^Lurb^f | 

l()’''junV\S.)’‘(S7^r'lO L- T. 236; 12 W. R. g“u\t|bte Amwct 7g jtrCs.S.) 

‘‘^lii trover for goods, a plsa that the defendant H. & C. 202 ; ^31 62 G-Ex. Cdi. 

agreed to prirchase the vvorlcs from the Semble, that the plea ^vas a good answei ar 

?hc Wracrarul''tha{A^^^^^ , Company in ?ossession.]-The East 



tiie contract, and that ‘^notes Grant Ij Company in ^ 

and *“1*^ not to include' the stook-in- India CompallJ^ being entit^edj^^^ togothei- 

Wli^'iiillii 

i^isiliisili^ 


T .^"“atatifi knew ttotitnever was intended they, ‘withorrt the w^pSl 

l?a SH i!s.‘‘sKiIh| - -SsSis 

SSJli SjIBSIvSa 

there but that the covenant was so agreed to discharge the principal. ^ ^ ‘ ' ' 

mistake, and that the breaches worn oommitte S grounds, claim 

in that part. Zme v. /.«A l.H. i: 2R> , by nustako so as 

X, EX. BOr ; 2 dur. (K.S.) ,oiu. 1 — S Sle^mtimn 


jslii 01 - . +K1WI1I voriei \ 

mmthl Sf thf 12th of Ju“iea dmt the C. P. 1 ; 5 W. E. 1 3 r . 

and that three months troin the paW it to he represented to the plaint i ft by 

elapsed before action. Ihe comt ‘ ^ the defendants that the trust had been executed, 

SS ssn;s.tX”4 n I f 

p^j-^W^es, and^aocepted by the ^lefendant to tharbXlnmaldugtho 

^L!=^^:y”“ofnwit3"tJliavrbe:n accepted 


rchairman’o ’the company; that, in to the defen- 


by- anothT^Soi alio. .ul eounte^^ that 

the scorotary ; by nnstake tins ■« as omitted not attorney authorised M. to receive 

to be done, and that it ™«J“*“J“Ullv anvCerunpald dividends ; that the defendants, 

the defendant persona y. “ly n,adc the 

Sm-goune v. Vottrell, 24 L. J., Q. B. ..b. lel} ^ inasmuch as the 

Charter-Party— Agency.]— To a &“tte^drfe\Xnts^vo4^^^ have made their 

on a charter-party, a plea tpt ^}’®, pi-omise if they had known that the 

^ sT'‘D'“At- t “ " “ “S'tS 
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1322. 
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19. For Moneg paid on Failure of Title, 
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QUIRIES' 

E. For Interest— Interest. . 

A. FOE MONEY LENT. 

I. 'When Action Maintainable. 

An action will lie for a loan to the wife at the 
request of the husband, Stevenson v. Hurdle, 
2W. B1. 872. 

But a husband is not liable for money lent to 
his wife, though the money is afterwards a}>plied 
by her in procuring necessaries, for the sn[)ply 
of which he Y'-ould have been lia])le. Knox v. 
Buskcll, 3 0. B. (N.s.) 834. 

Tlie action vdll not lie against a defendant for 
money lent to a third i)erson. Jlarrlott v. Lister, 
2 Wils. 141. 

Where the defendant, a commercial traveller, 
was authorised bj^ the i)Iaintitf to deduct certain 
sums from tlie amount he might .receive on his 
account, to be repaid out of the commission the 
defendant was to be paid by other employers : 
— Held, that the sums might be recovered as 
inonev lent. Shepherd v. Phillips, 2 Car. &; K, 
722. " 

Money deposited by a customer in a banker’s 
hand is money lent, with the superadded obliga- 
tion. that -it is to be repaid when called for. 
Pott V. Cleg, 16 M. A "W. 321 : 16 L. J., Ex, 210 ; 
11 Jur. 289. 

Security ^iveu.]— A perso.n who lends money 
to anotlier, and receives a gun as a security for 
the re|:>ay]aeTit, may recover the amount without 
first returning the gun. Lawton v. Aetcla/id, 2 
Stark. 72 ; 19 E. II. 676. 

A. lent B. money, and received from B. shares 
in a com})any as a security, and agreed to give 
twenty-one days' notice to B. before [)!'ocee(iing 
to com})el the re[')ayinent of the loan, or of any 
]')art thereof ; and, upon repayment of any part 
of the loan, to give back a proport iotiute amount 
i-)f shares : — Ttekl, that after twenty-one days, 
A. was not bound to declare specially, averring 
a tender of the shares, hut that he might declare 
for inonev lent. Scott v. Parhev, 1 G. k, I). 258 ; 
1 Q. B. 809 ; 10 L. J., Q. B. 244. 

■Worthless Security.] — ^Wliere a party advances 
money on exchequer bills, %vhicli are afteimnrds 
repudiated at the exchequer otnce.onthe ground 
that the comptroller’s signature to them is forged, 
he is entitled to recover it back as money lent. 
B/)uk of England ?. Tomkins, 6 Jur. 348. 

A. flepositcd with a banking company 80L 
consisting partly of the notes of a country bank, 
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MONEY COUNTS — For Money Lent. 
sank or in London, _ and | anld^B/s trustee, the ‘former 

oinpany ajave a receipt as C., cb myinoj C. a 

Hok.'^fSrrv.hlch we aj^ 

. per cent, interest, mth P0''®1 _ borrowed') and the lands were con- 

The company sent the first siu to the same trusts, but 

r“S s S: 
.i; 

the notes back, which recover wholo^^n, ^ ^ 

SCi“bSftS «. to « »■ “■ 

mortgaged the lands to the 
ty for money lent to him. 
a covenant by the def endant that 
f the moneys which should come 
as such trustee, from the lands 
:he mortgaged security and the 
(if any) of L., pay the plaintift 
nd interest Held, that as there 
covenant by the defendant to pay 
anner, no contract by parol coulci 
the repayment, and consequently 
loney lent wouldhotlie. Mameio 


A. could not recover the ^ 

from the coin^ny as inoiioy lent. tr- 

GiUhn,.. 18 Q. B. 722 ; 21 L. J., Q. B. 108. 

Welsh Mortgage.]— P. and K. entered into an 
anreement in writimr, whereby P. agreed to le 
fii Ss, part of hts fam, to F., 
tinn of the sum of 50Z. for six yeais, r . to p 

the rent of the fields to P , and “ ^ 
hi.-! said five fields when P. pays ^ V 
5Uk”- There was no express ag'eement by P. to 
1 T- 1 V the oOZ After the expiration of six jeais 
F \ administrator sued P. for the 50 Z. as money 
lent :~~Hcld, on the construction of tho agree- 
ment, that there was no personalliahilitj on ^ 

to pay this simi, contr-act to repay it 6 n 

sustained. C(mulif 0(Ui,ui]h y mortgage, may, after re: 

gage, be recovered as r 
2, Parties. Needham, 9 M. & W. i 

Tlie defendant instructed ^'b.'’ engaged to let A, 

borrow lOOf. '‘^yj!®?uiFjgeas‘ to enable and to lend him 4,00i 

estate, and gave him his * ^ ™ erection of twenty he 

him to do so. S., °"]yy„°yon repaid by June, 1828. 

defendant, applied feWi at420f. houses, to convey them 

mortgage, the “‘o™* from the and repay the money. 

Snt^VoThMdSj clolivA^^^ A^nhToVoonwUh 

Si'll 

these facts there was no evidence, as to any part 

of the 4201 ., of an implied promise hy the plaim 

tik to the defendant so as to support an action 4. Illegal Pub 

for money L. tI Whenever money Is 

88 L. J., Ex 60 ; 9 Jm. (U-S.) .-.40 , enabling the 

A. lent money to B. on a guarantee 
of H., and afterwards B., the principal debtoi, b. - 
and H. signed a paper promising jointly ami ' £ 34 . 

severally to repay the money borrowed by B. Aid liJ, - ^ ° 

Sot A :-Held, that there was eyidenoe to L. fi. 1 Ex. 21o, A 
charge B. and H. .jointly, and tha^hey were G. . . 
liable to be sued jointly. MneA y. Mwst, l. n,. J 

. 1 0. P. 29T ; 12 Jur. (^.S.) )04., ,1 5 ,^ this c 
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the amount of which did not appear : — Held, 
that the jury was rightly directed to presume it 
to have been a note for 5/., as being the smallest 
note in circulation in this country. Lawton y. 
Sweenoy^ 8 Jur. 9(M. 

Evidence of the poverty of the alleged lender 
is admissible upon the issue, whether or not the 
money was lent. Bowllmj y, BoioUmj. 10 Ir. C. 
L. K.‘2B(>. 

The payment of certain notes having been 
made to the defendant's credit, and the fact 
that he had been told the balance afterwards, 
is sufficient proof that the notes were paid, and 
had therefore been received by him. Gill y. 
GlUinyha/m.^ 1 h\ & F. 284. 

It is not evidence of itself to establish a loan 
of mono}" by the plain till to the defendant, to 
prove that tlic defendant received cash foj* a 
draft or a cheque drawn by the plaintifif on his 
bankers, and payable to him by name, out of 
monej^ of the plaintiff’s then in the bank. Cai'ey 
y, Gerrlsh, 4 Esp. 9. 

If there is a loan of money by A. to B., it is 
not to be inferred from the bare fact that A. 
delivered a sum of money to B., which A. had 
borrowed from another. JFoleJi v. Seaborn^ 1 
Htark. 474. 

An instrument in the following terms, “ Nine 
years after the date hereof, I promise to pay to, 
&c,, W'ith laAvfui interest, provided D. M. shall 
not return to England, or his death be duly 
certified, in the mean time,” is no evidence of 
money lent. Moryan v. Jones. I C. & J. 162 ; 1 
Tyr. 21; 9 L. J. (O-S.) Ex, 41.' 

"a. transferred l.OOOi^. in the 4Z. per cents, to 

B. , who possessed other stock of the same de- 
scription. B., after some years, sold out all his 
stock, including the 1,000?. ; B, made payments 
to A., equal to interest at 5?. per cent, upon that 
sum, until A.’s death. After the death of A. her 
executor wrote to B., referring to the transaction 
as a loan of money. B., in reply, asserted that 
he was employed by A. to purchase an annuity 
for her, and that he had done so. No purchase 
of an annuity was proved : — Held, that there 
was evidence to go to the jury in support of a 
count for money lent. Howard v. iJanhury^ 2 

C. B. 803. 

Invalid Instruments.] — The plaintifn lent 
money upon promissory notes or debentures, in 
the following form : — ‘‘"The Governor and Com- 
pany of Copper Miners in England. Incorpo- 
rated by royal charter. Capital one million. No. 
5,252. ' 5007. London. On the 15th July, 1850 
the Governor and Company of Copper Miners 
in England promise to pay to H. J. Knthoven, 
Esq., or order, at the banking-house of Messrs. 
I)., H., K, & Co., 500?. value received, and further 
to pay to the holder of the warrants annexed, 
on presentment as they fall due, interest on the 
500?. at the rate of 5?. per cent, per annum. 
Given under the common seal of the corpora- 
tion. this 15th day of July, 1845. By order, 
J. M' Donnell. W. Inglis, secretary.” When 
the seal of the corporation was affixed to these 
documents, there was a blank left for the name 
of the payee. At the time of, depositing them 
with the "plaintiffi, the defendant .hlled up the 
blanks with the words “ .Entlioven or order,” 
and indorsed them ‘‘H. J. Enthoven.” Annexed 
to ■ each note or debenture were w'arrants , or 
couxjons for the interest due half-yearly , in 
respect of each. As each half-yearly amount 
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or coupon was detached and given up to the 
company. The company having failed in pay- 
ment of a half-yearly instalment of the intei'esr. 
the plaintiff gave the defendant notice of tlio 
default, and demanded payment of him ami 
afterwards brought an action upon the deben- 
tures. At the trial, he produced the de]:)entures, 
with the warrants or coupons annexed, and alsfi 
one of the warrants or coupons detached. The 
former were respectively stamped with a 12,?. iUl. 
note stamp, the latter was unstam])ed -Held., 
that the instruments were not promissory notes, 
and consequently were not properly stamped ; 
but that inasmuch as they were void iiistru- 
ments, by reason of the blank therein at the 
time of sealing, they were admissible on the 
counts for money lent and interest f<n’ the 
purpose of shewing that they were worthless, 
JEnthocen v. Hoyles 13 C. B. 373 ; 21 L. J., C. i*. 
100 ; 16 Jur. 272— Ex. Ch. 

Where a plaintiffi cannot recover on a count 
for a note for want of a stamp, he may recover 
on a count for money lent, by proving an 
acknowledgment on a demand matle. Tyte v. 

1 East, 58, n. 

I 0 IT.] — An I 0 U is sufficient prima, facie 
evidence in an action for money lent, though it 
is not addressed, and no proof be given that H 
means the plaintiff, except his producing the 
document. Douglas v. Ilolnie^ 12 A. E. 641 ; 
4 P. & D. 685 ; 10 L. J., Q. B. 43. 

But in a subsequent case it was decided that 
an 1 0 U, though evidence of an account stated 
between the holder and the party signing it, is. 
not of money lent to him by the holder. De-sen- 
mayer v. Adcocli., 16 M. & W. 449. 

Terms of Lending.] — A company boiinwed 
from a bank a sum of money, to be re])aid with 
interest, and deposited a lease as a security, 
xifteiuvards a document was drawn uj) by tins' 
company, stating that the lease had been 
deposited as a security for the loan, without 
mentioning the interest. The bank refused to 
give up the deed until the whole of the interest 
as well as the loan had been repaid: — Held, in 
an action of detinue for the lease, that the 
written document was not conclusive against 
the bank as to the terms of tlie loan, and that 
parol evidence was rightly admitted to shew 
that the lease had been intended as a security 
for the interest as well as the principal. Peil- 
trcgulnny Fuel Co. v. Young, 12 Jur. 56. 


B. FOE MONEY PAID. 

1. GENEEAL PEIIS’CIPLES. 
a. Request. 

An action lies to recover money paid for 
another at his request. Alchihrooli v. Hall. 2 
Wils. 309. 

But the plaintiff must prove some authority, 
either express or implied, from the defendant, to 
make the payment on his account. Tajyjmi v. 
Droster, ! Gar. & P. 112. 

The breach .of an agreement to carjy goods 
in consideratibn of, the carriage of other goods, '■ 
which is executed by the carriage of the goods, ; 
does not support a common count slating that . - 
the defendant isdndebted in money to the plain- ' t; ; 
tiff for the carriage of. goods at his request. 
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MONEY COUNTS — For Money Paul 


Bionevwas advauced bv S. for the joint purpose order to release the ship from arrest and f-nd 
of A. "and B. did not amount to a misdirection, possession of her, thm’e was an implied promise 
Inasmuch as it was a iiayment for the use of the on the part of the defendants to re])ay them tmu 


of A. and B. did not amount to a misdirection, possession oi uer, un nut-iiuvi 

Inasmuch as it was a iiayment for the use of the on the part of the defendants to re])ay them tmu 
defendant solely. Peih/ v, Sidney/, 5 C. B. (if.s.) sum, inasmuch as the mortgagor ami the dcteu- 
L J C P. 182 • 5 Jur. ('X.S.") 793. dants (the co-owners) were liable to the capmm 

;T ^ rtP+U/:! ol+QT*Q t-lVv-n A-p AVAmiftPa for the disbursements made by him. The Oerhis, 


679 ; 28 L. J., 0. P. 182 ; 5 Jur. (X.S.) 793. dants (the co-owners; were iiaoie lo uie capunu. 

Money ex])ciided on the alteration of premises, for the disbursements made by him. Ihe 

for the leasing of which an agreement has been 59 L. J-^^P. 31 ; 15 1 . B. 3b ; OL B. 1. -tu^ , ou 

entered into, but wliich is incapable of being W. K. 472— C. A. ^ ^ 


entered into, out wmen is incapauie ui ucuiji w . j-i.. -x.-;- . v i. . i i 

enforced bv reason of tlie Statute of Pram Is, may The plaiiitilfs purchased stock ylneh mt.; 
htM'Ccovered back as on a failure of consideration, defendant agreed to transter on a given day. 
Pulbrooh V. Laivc.^. 45 L, J.. Q. B. 178; 1 In consequence of a rise, the loss ou tlie sale 
() B. D. 284; 34 L. T. 95. amounted to 45Z., which the deteudaiifc lerused 

^'p.'bv letter, proposed to take a lease for seven, to pay. The plaintiff afterwards iiaid that suni 
fourteen, or twentv-one vears of one of L.’s to another brokei*, by whom the transter vis 
houses, couclilioiially on cevtain alterations being made Held that . hoJ.i 

made. A correspondence ensued between the » au action for money paid 

uai'tics, and it was ultimately agreed that the have declared on tlie contract witli the kturdant 

alterations should bo carried out, H. undertaking as Ins claim was in tlie nature p uiUkiuilUIU 
to contribute a sum of money towards them, damages. Ligntjoot v. treed, - .home, , 
By L.’s consent some of the alterations wereexe- 8 Taunt 268. , , , , , , , , 

cuted by ‘P’s workmen. Eventually P. was The plamtift, a stockbroker, at the dctuid.iiit s 
unable, king to L.'s fault, to take the house request entered into a contract tor the 
Held, that though he was unable to recover of foreign stock, the inme ct wpeii he n.is 
damaa'cs occasioned through not having a lease ultimately, aooorctag to the 

oranted. bv reason of the letters not disclosing Exchange, compelled to pay ibefoit taesetUu 
In agreem'ont such as to satisfy the Statute of 

Frauds, ho was, nevertheless, entitled to recover was unable to meet his engagements, but .i Hu 
k a quantum'meruit for the loss inoniTed in war^ promised to pay tlm aum rat 

iinl-iTio- flip litpi-ations Ib the jury was warranted in findmg that the paj 

The bona fide purchaser of stolen beasts sold ment "’as “ade at the defendant 
in market overt cannot, in answer to a claim for Pawle ' 

them by the original owner after the conviction 1 Arn. 200 ; 7 B. J., b. i . -uo. 
of the thief, counter-claim for the cost of their , . i , 

keep while the beasts were in the possession of Original Liability.]— ihe plaintrJi tiemmcd a 
the purchaser, for they were his own property house to the defendant, who agreed to pay a 
until on the conviction, the property revested yearlv rent, clear of ali deductions for taxes and 
in the orio-inal owner. Wallier v. 3faWtew.% 51 parochial rates ; after occupying the premises 
L. J. Q. B. 243 * 8 Q. B. I). 109 ; 46 L. T. 915 : for some time, the defentlant fputted. theni, 

30 W. il. 388. ^ leaving claims for poor-rate and Ian (1- tax unpaid, 

If a man buvs viroperty which is in the hands which the plaintilf, as landlord, was obliged to 
of a third person, who ‘sets up an unfounded pay Held, that he could not recover tlie 
claim and who will not deliver unless that amount from the defendant, becau&e, as tneie 
claim ’is paid, and the purchaser several mouths was no oBginal lialMlity on the defenaant to ptiy, 
afterwards goes and pays the demand, he is it could not be said to be money pmd to in 
bound to sive notice to the seller ; and if he Spencer v. Parrij, 4 N. -S: M. i / i ; J A. <k B. , 
does not. he cannot recover the money so paid i H. ck Mb 1/9 ; 4 b* 3-? I'h:^-; ^ ‘ ’ 

from the seller. Pem/i v. IVatej's-, 3 Gar. & ?. Thunwll v. Synumdii, 1 Gar. ck Jx. 44. 


The owner of a ship mortgaged it, and snbse- i,y Payment.]— An action for money 

quently entered into an agreement in contempla- ^^.-^iip-j^inable in every case in which there 

tion of a partnership with 0., under which the ^ payment of money by t-he plaiutifc to 

latter was to work the vessel, papng ail ^ party; at the request of the defendant, 


latter was to work the vessel, ^ party, at the request of the defendant, 

expenses, and receiving all proiits. Ihe vessel undertaking, express or implied, to 

was empioved on several voyages, and was then „ ^ aniouiit, and it is im.mate.rial whether 


.. ^ o VViL'U till UiJUVivx -- - - 

was employed on several voyages, and was then aniouiit, and it is immate.nal whether 

given up to the mortgagor. At this tune G. ^ ^ defendant is relieved from a liability by the 


owed large sums for wages, ihe master and or not. IlrittdlnY. Lloyd, U M. 

seamen took pioceedings against the vessel ^ 762 ; 15 L. J., Ex. 43, 

the wages unpaid, and she ^vas smecl. ine order to maintain an action for money paid, 

niortga«:or then paid the wages : Trield, that he o.ecessaiy that the defendant should be 


mortgagor then paid the wages : Held, that he o.ecessary that the defendant should be 

was entitled to recover those payments t.rom G., ^olieved, by the payment, from a liability to a 
as money paid to bis use. JoJuwUm v. Turytu person. Leivis v. (JamjiVell, 8 C, B. 541 ; 

3Iall Steam- Pa-ehet Co., 37 L. J., 0. P. 3o ; B. B. q ; 14 Jur. 396. 


3Iall Steam- Pa-ehet Co., 37 L. J., C. P. 33 ; B. B. j q ; 14 Jur. 396. 

3 C P 38 ; 17 L. T. 445. 

the plaintiffs wore the registeied mortgagees Seized for aaotker’s Bebt.]- 

of foA-eight sixty-fourth shares The keralS seizS for the debt of ^hc 

defendants being the owneis of the lesidite o „ ^ nnd the clahn of the plainti'if to the 

such shares. The captain, goods wL’b^ed upon interpleadb, but the dc- 

debt for necessary disbursements made by him, | himself by admission as 

instituted proceedings heM the Ss S the goods were the 

and aiTOsted her in the admiialty division. I ^ Ad had agreed to pay a sura ot 

plaintiffs, in order to obtain the release and get of the sei^iiro Held, , 

possession of the stop, paid the captain setom, mo y entitled to recover that- , 

together with the. cost of the proceedings - that the plamtm was a WaUini,- 

Held, that as the plaintiffs were compeUedundm sum from_th ^ B. D. 811 ; 52 

Af to nav the sum in question m\for,i,^i B,,, J., B. 3Uo , ' P CF ' 
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MONEY COUNTS— For Money Paid. 


L. T. 720 : BS W. E. 6-i7 ; 49 J. P. 549— C. A. 
Atiirraxng 1 Cab. & E. 3B4. 


Occupier of part of Holding — Payment of 
Bent under tTlireat of Distress,] — A., who held 
certain lands under lease at a rent, gave posses- 
sion of a small part thereof to B. on the terms 
that he was to hold rent free, and make certain 
expenditure in buildings, which was done. ^ C. 
afterwards acquired the residue of the holding 
from A., subject to this arrangement, and for 
many years paid the entire rent reserved by the 
lease. * One years rent being due, the landlord 
brought an ejectment, and B. paid the rent 
claimed in order to save the lands from eviction : 

Held, that he was entitfed to recover the 

amount from C. in an action for money paid. 
Murphy V. Bavey^ 14 L. E. Ir. 28. 


Transfer of Security by Surety to Creditor— 
liability of Principal to Surety for Money Paid.] 

Where at the trial of an action for money 

paid, the jury found that the plairitiif vims surety, 
and the defendant one of the principais, on a 
promissory note, and it was also proved that the 
plaintiff had transferred a mortgage security, 
which was his property, to the holder of the note, 
who thereupon released him from liability, and 
which security was valued by the jur3’'^ (under 
the direction of the judge) at a certain sum ; 
but it did not appear that any cash was paid on 
foot of the security or otherwise, by or on hehait 
of the plaintiff : — Held (diss. O’Brien, J.), that 
the plaintiff was entitled to retain the verdict 
entered for him at the trial for the vato of the 
mortgage. JBwrcZcty v. Gooch (2 Esp. dis- 
cussed. Fahey v. FriLicley^ 26 E. E. Ir. /fe. 


Yoluutary Payments. ]— It has always been clear 
that a purely voluntary payment cannot be i‘e- 


2. OlT Bistbesses. 


that a purely voluntary payment cannot, oe i‘e- where a man by compulsion of law is obliged 
covered back. Toluntaiypayment maybe divided debt, he has a remedy against those who 

Pi+n t.wn p.lscispft. Sometimes monev has been wprp. bminrl to nav. but did not. Fxa.ll 


into two classes. Sometimes money has been were bound to pay, but did not. FxaLi 

expended for the benefit of another person under Partridge, 8 Term Eep. 308 ; 3 Esp. 8 ; 4 E. E. 

such circumstances that an option is allowed him 

to adopt or decline the benefit ; in this case, if goods of a stranger on the premises of 


if he declines the benefit he will not be liable. y redeem them Held, that the 

But sometimes the money is expended for the gtranger miaht maintain an action for money 
benefit of another person tinder such circum- ^sg gf the original lessees, who were 

KtanpcM that he cannot help accepting the u^xn-nrl bvfhp.b* covenant to the landlord, although 


Denent ui auucuci- pcxauix paia to me use oi uit; .vxxv.. ,, 

stances that he cannot help accepting the their covenant to the landlord, although 

benefit, in fact that he is bound to accept it ; g^ them had, to the knowledge of the 

in this case he has no opportunity of exercismg plaintiff, before he placed his goods on the pre- 
anv option, and he will be under no liability. assigned their interest to one of their eo- 

— jPer Lord Esher, M.E. Leigh v. Dieltemi, 54 ^gggggg ^ypg in the exclusive possession at 

^ -n *1 n . 1 !r r\ T> "n tr f • KO r. T 701 * . f-*? 


— — X ViJL XJV/lVt. } 

L. J., Q. B. 18 ; 15 Q. B. D. 64 ; 52 L. T. 791 
33 W. E. 539. 


b. Payment. 


One of the makers of a joint and several note, iiutintaui axx ...... — ,, i.—-, 

after it had become due, gave his bond to the for, on the sale under the distress, the money 
holder for the amount, but before the commence- paid by the purchaser vested in the landlord in 
mint of the action no money had been paid upon satisfaction ot the rent, and neym- was the 
the bond Held, that until he had paid money money ot^ the under-tenant. Mooic v. Pgile, 
upon the bond, he could not maintain an action 11 East, 52. 

fOT money paid, in oi’der to recover contribution A tenant under a lease cannot maintain an 
X.UX uiuiiv.j V, , , o nr^ imnl prl nvniTi sft for monev paid 


the time. ZA .. 

An under-tenant, whose goods are distrained 
and sold by the original landlord for rent due 
from his immediate tenant, cannot immediately 
maintain an action against him for money paid ; 


for money paid, in order to recover coniriDULiou ^ bcuaiit uxxviox cu 

against any of the other makers of the note, action on an implied promise tor money paid 
Maxieell y/Mameson, 2 B. & Aid. 51. under a distress by a superior landlord, being 

if 1 .... 1 PvrvbiHprl bvthe express contract. The remedy 


Maxicell v. Jameson, 2 15. Aid. oi. vu^uxcao uj 

If a party gives a promissory note for the debt excluded by the express contract. The remedy 
of another, \khch the creditor accepts in pay- is ^n the covenant SeUeriker y Moxey, o 
ment, it is a payment of money to the debtor’s D. & E. 74f ; 3 B. & 0. ^89 ; i Oar. & B. 1/8 , 
use, and may be recovered as such. Barclay y, E. E. 482. -lori n 

Gooch 2 Esp. 571. tenant, shortly after he had paid iiair-a- 

The’piaintiff. an occupier of lands, having been year’s rent to his landlord, due at Lady-day 
sued bv the vicar for tithes, gave up the occupa- preceding, was called upon by the agent ol the 
tion, and quitted the parish during the progress ground landlord for ground-rent due previously 
of the suit: upon ■which the defendant under- to Lady -day, and which the landlord had refused 
fook to indemnify him from all costs of the suit, to pay i—Held, that the payment o't such groiind- 
if he would suffer the defendant to defend in rent by the tenant was not a vo.luntary payment, 
his, the plaintiff’s, name. The vicar having although the agent of the ground landlord gave 
succeeded in the suit, the plaintiff’s attorney paid him time for that purpose. Carter y. Carter, ^ 
1 - ..n «r«p no o+'f«v fh/a. HI" Ar P 7139.* EniP'. 40b: 7 L. J. (O.S.l O. 1. 


defendant's promise Of indemnity. The pmnim ; ou ix, x,. vn. _ ^ ^ 

afterwards gave his attorney a promissory note By an act for draining lands m Lincoln, it 
for the amount of the costs so paid, but which was declared, that the taxes to be chared and 
was not paid at maturitjq when he sued the assessed by virtue of the same, should be paid 
defendant on his promise -.—Held, that the pay- by the tenants or the lands charged wuh the 
ment o'f such costs by the plaintiff’s attorney same, wdio might deduct and retain, the same out 
hyr nlmTififf of the reiits pavable to their respective la'nd- 


rear : and that, if the 
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same should be iintenanted, or no sufficient he might recover against the defendant this sum 
distress could be found, the lands and grounds under this count, upon proof of the judgment, 
•chargeable should remain as a security for the without proof of the capias ; or e^en on a count 
payment, and might be taken possession of, and for money paid to the defendant’s use ; the defen- 
left in discharge of the tax. Where, therefore, a dant having taken out a summons to be permitted 
tenant had quitted lands liable to a drainage to pay such sum in discharge of the plaintitFs 
tax under this act, and, after he had left, the demand. WlZUdmun v. Ilenlei/, G Bing. 299 ; 
collector levied the tax in arrear upon property 3 M. & P. 731. 

•which he had left in the possession of the sue- In an action by A. against B.. B. gave notice 
■ceeding tenant : — Held, that the tenants to be to C., against whom B. had a remedy over, to 
■charged with the tax were tliose in whose time come in and defend the action. C. refused to 
the tax accrued due, and not the tenant for do so, but did not prohibit B. from continuing 
the time being ; and, therefore, that the plaintiff the defence. B. suffered judgment by default, 
might maintain an action against the landlord and watched the proceedings under the writ of 
for money paid to his use. JOaivmn. v. Luiton.^ inquiry, putting A. to the proof of his claim. At 

1 D. & II. 117 ; 5 B. & Aid. 521. Cp. Gprlfijikoofe the trial of the action over by B. against G., the 
V. Demhuz, 5 El. & Bl. 746 ; 25 L. J., Q. B. 237 ; jury included in their verdict the costs incurred 

2 Jur. (x.s.) 392 — Ex. Oh. by B. in the former action, no objection being 

A, and B. vmre under-lessees, at distinct rents, then taken by 0. to the right of B, to recover 

of separate portions of premises, the -whole of such costs. The court refused to disturb the 
which was held under one original lease at an verdict, being of opinion that there was evidence 
-entire rent. A. having paid the whole rent to go to the jury, that C. diad sanctioned the 
under a threat of distress, brought an action incurring of these costs. Blyth v. Smith, 5 
against B. to recover the proportion of rent due Man. & G. 405 ; 6 Scott (K.E.) 199 ; 12 L. J., 0. P. 
.from him, as for money paid to his use : — Held, 203. 


that the action was not maintainable. 
V. Hunt, 1 C. B. 300 ; 9 Jur. 375. 


If A. has accepted three bills for the accommo- 
dation of B,,aiid is obliged to pay them, and also 


The plaintiff under a bill of sale seized goods to pay the costs of two actions brought upon two 
■on the defendant’s premises, and with his know- of them : — Held, that A. cannot in an action 
ledge, but without any express request, allowed against B., recover the amount of the costs of 
them to remain there until rent became due. the two actions, if his declaration contains only 
•The landlord having distrained them, the plain- the common money accounts ; but that to recover 
• tiff paid the rent and expenses : — Held, that this these costs he should have declared specially, 
was not a compulsory payment by the plaintiff SeaverY. Seaver, 6 Car. &; P.673, 
of a debt of the defendant, for his benefit or at A plaintiff having accepted a bill for the 
his implied request. JSiujlruul v. Mam-den, 35 defendant’s accommodation, defended an action 
L. J., C. P. 259 ; L. E. 1 C. P. 529 ; 12 Jur.(N.s.) brought by the indorsee, and finally paid the 


14 L. T. 405 ; 14 W. E. 650. 


amount with the costs of the action. The plain- 


A distress for rent was levied upon certain tiff brought an action for money paid ; the jury 
propert}^ and cattle lent for hire by the plaintiff was directed that if the defendant requested the 
to the tenant were seized. The defendant, the plaintiff to undertake the defence (as to which 
holder of a bill of sale upon the goods and chattels there was some evidence, but no express request 
of the tenant, then paid off the distress, and proved) the costs were recoverable as money paid 
seized the cattle in question under his bill of sale, to the plaintiff's use : — Held, that the direction 
In an action for trover and conversion : — Pleld, was right, and the costs recoverable under the 
that the defendant was not entitled to set off and count for money paid. Ganard v. Cottrell^ 10 

■ counter-claim the amount paid by him to relieve Q. B. 679. 

the cattle from the distress. Jones v. Simmons, Where a party has incurred and paid costs 

■ 45 J. P. 666. in bringing actions against committee-men to 

A purchaser of a leasehold interest, entering recover the amount of his claim, at the request 
into possession before execution of an assignment, of another committee-man, he may recover such 
is entitled to sue the vendor for money paid to costs from the committee-man at whose instance 
the landlord under a distress for rent accruing he sued as for money paid. Bailey v. Maims, 
due before entiy. Gregory v, Stanway, 2 F. & F. 13 Q. B. 816 ; 19 L. J., Q. B. 73. 

309. ’ A plaintiff, as the agent of the defendant, 

ordered for him goods of a particular description 
Q foT a particular purpose, of W. and B., the 

3. damages AI.0 Costs. defendant undertaking to save the plaintiff : 


3. Damages and Costs. 


, ;was the very deed 
})(1 f()r ; — Held, tiiat 
j i re CO ve r. I } ! a lie 

S ; 27 L. J.. C. P, 
; (\, at nisi prills, 

to B. his 1 0 i: for 
'aviug claimed the 
.omit was produced, 
•amount iiad never 
qiiity Jieid, that it 
’ -iported testimony 
-I ; Fa nunc. In re, 22 

Uiase of a })iiblie- 
3g stipulations : — 
'i reement. the piir- 
ids of the vendor 
■•; - part ]ia.ymeiit at 
■lit. If the vendor 
ids part, he shall 
a to the damages 
le purchaser shall 
• :e agreement, then 
'.mie forfeited, in 
, ' ; and if either of 
;s to com])Iy with 

i shall paj' to the 
; , bn to be the dam- 
. n breach liei'eof.” 

: lie purchaser gave 

e purchaser failed 
S d the vendor sold 
e han tlie purchaser 
;tion by the vendor 
' acb of the agree- 
!; u titled to recover 

ii to tlie amount of 
ustained. IThiton 

;i L. E. 3 C. P. 161 ; 

'Of a bill of sale, 

: ! goods, the defen- 
■ iiidcr a subsequent 
. I 'ciintiff part of the 
.1 distress for rout 
an. I O U for the 
, >y the ])laintiff not 
: — Held that the 
i a- upon the I 0 IT, 

,/ V. Mtirris, 1 L, T. 

I’ ■' J, M. 


If A. defends an action at the desire of B., harmless from the consequences. The goods . . 

in which action B. is concerned, and may he were of a different description from what were 
benefited by the event, and A. has a verdict ordered, and unfit for the purpose required ; 
anainst him, B. is liable to pay the expenses of but W. and E-. co.ntended that they had been 
. tiie defence, Rowes v. Martin' I Esp. 162. misled by the misspelling contained in the order 

A person indemnified cannot charge the person given by the plaintiff, who was a very illiterate ■ ; 

indemnifying with the costs of defending an person, and they refused to take the goods back. , ^ . 
action for a debt clearly due. unless authorised An action having been brought by W, and B. , m 

by him to defend. Glllett vi M. & M. against the plaintiff for the price, and the defen- ‘ 

40G. dant having had notice of the same, the plaintiff , ; . •. ; 

A declaration stated that the plaintiff, at the compronxised such action by returning the goods. ■ ■ 

request of the defendant, and upon his under- and paying a sunt of money in discharge of debt : ■ ■ . 

taking to indemnif 3 ’', defended an action for the and costs Held, that the plaintiff had an 
recovery of money in which he claimed an authority from 'the defendant to compromise 
interest: that judgment was given against the such an action, and that he could recover from 
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A B and C.. br an agTComont in writing, 
ON. htoi premises of D' ; the premises 

intended to be, and were used toi rhe purposes 
S reorapanv, of which A., B. and 0. were at the 
in action of tort gf the contract enmmittee-meii ; rent nirs 

rtiole damages on forsometimepaidbythecorapaiph buUUtimate j 
moiety against the became in arrear : whcroujron "vf wfi.AriS^iVlo- 
Othei'wisSe where q the aa-reement ; B. and C. ji »- 

. ■ : by default, and D. reenvered the ^lonnt 

"" ,)- 1S6; lt> of the rent and costs agnmst A. :~Held, tha^^ 

'li Steam Shlppm ^as entitled to sue B. and C. for contribiitioii ^ 
and that his 

by the circumstance of B, 
a member cf t-.- --- 
of the rent in respe 
brought. Boulter v, 

Tlie right to enforce 
1 that the joint makers 
.. unlawful act. affected by the fact 

1 Tyr. & G-. 848. co-partners together with other 
note was given .v. 

puri)oses of the partnership, bemf tvw/v v 
2H. &N. 319; 27L. J 
, which there is "wriiere the plaintiff 
whether in point ^f a committee, appointee 
authorised. Ih. ing for the purpose of prosecuting 

tort feasor cannot ^.^^aste lands and highways c 
i to indemnify made by .^^rpich committee appointed 
.piest the tortious act is px-osecuted and obtained a ver^ 

' "1. wards sued the plaintiff for hr 

j same con- .^ypieh was referred to arbitration, 
nise to indem- costs of the action, were j 

to contribute, plaintiff Held, that he mi|,,. 

action against the defendant for 
Holmes Y. Willicimmm. 


If a plaintiff recovers in an action oi tuxi. 
a^-ainst two, and levies the whole damages on 

one, that one cannot recover a nmiety against the 
other for his contribution. Otherwise ii hue 
the recovery against the two was ni *; 

Merrini'nidlu'r v. Sijina, S Temi liep. Ibh , .it 
R E'SIO. See Puliurr v. Steum Shippm;/ 

Co., [im] A, G. 318 ; 6 E. 245 ; 71 L. 1. 163 

But the rule that there is no contribution 
among joint tort feasors, does not apply to a case 
w'here the party seeking contribution was a toi t 
feasor only by inference of law, but is confiiitd 
to cases where it must bo presumed 
party knew he was committing an i..... 

Pmkon■v.S%oltml,lU.^^^y■oOi, 

Or the act is of an obviously illegal chamctei 
£ptt, Y. 4 N. & M. 64 ; 2 A. & E. .oi 

4L. J.. K. B. 1. 

Xor does it extend to a case m 
any bona ffde doubt whaievei , 
of laAV the act was 

So also, the rule that a 
recover upon a promise 

the person at whose req„.... . . 

committed, must be similarly confined. Ib. 

Contribution is indemnity, and the 
sideratioii that will support a promi.v. 
iiify, will also support a promise t..,. - 
et e converso. Ib. . . 

"Where several persons were jointly mterestui 
in a stage-coach, and there was a partnership 
fund, out of which expenses were first to be paid, 
and the residue divided amongst them : Held, 
that one of them, against whom damages and Where 
costs had been recovered in an action brought by jointly, a 
a party to whom damage was done by the negli- 
gent driving of the coach, could not recover 
against another proprietor his proiiortion of such ] an 
damages and costs. Fearson v. Sbelton, 1 M. k \V . 

504 : 1 Tyr.&O-. 848., 

Wdiere a liability arises from the wrongful act 
of several parties, each is liable for all the con- 
seouences, and there is no coiitrihution between -j;,p0 
them, and each case is distinct, depending upon conduct of B.,one 
the evidence against each party. Att.-Ge-n, v. tion bavin, 
imwd I Cr. A Ph. 1. 

b. In Cases of Contract. 

The plaintiff and defendant entered into a 
joint and written contract with the owner of a 
vessel to supply her with colonial produce at 
Tamaica by a given time. The contract not 
being complied with, the owner made a demand 
on the plaintiff alo.ne, who agreed to refer the 
amount of the damage sustained by such owner 
to arbitration, without the knowledge or consent eiice. ihe orctei 
of the defendant. The arbitrator having awarded death ot any ot ■ 
a certain sum to be due to the owner, the plain- as a revocation 
tiff paid the amount, and broitght an action for but that his awj: 
money paid against the defendant for a moiety personal repxeseii 

Held, that he was entitled to recover. Bmell or parties. ^ Bur ^ _ 

V Wmot 4 Moore, 840. relators, being a party thexeio, dial, aiic 

*Hour iWsons. 'who had acted as directors of a wards the arbitptor made his award, and 1 
projSed iompany, being sued for debts con- directed that the costs ot the retmmiee 
„ tracted on account of the concern, jointly retained be borne and paid by 

an attorney to defend them on personal responsi- were incurred. The plamuff, via vas 
-bilitY:— Held, that one of the four, w^ho had paid the relators, paid the solicifcoi', who ha 

■<,* the attorney’s bill, was, entitled to sue the others retained for them m the c^nduck^ tb 

'A for contribution. ence, his bill of costs and bioughi an . c. 

101 *.'1 B: & '.u 3 ; a money paid against the executoxs of the cl 


'emedy against B. wns not afincted 
...... ' having ceased to be 

of the committee before the accraiitg 
'ct of which the action was 
. iAjdec, 9 G. B. 493. 

con t riluiti on between 
of a iiromissory note by an action 
- ' ' that the makers were 

and that the 
to secure money raised for the 
' ■ ■' Ftomelli 

Ex. 116. 

iiid the defendant ivere 
1 at a vestry nieet- 
y nuisances on 
’of the parish, 
an attorney,'.;vvho; 
■diet, ^ and after- 
bill of costs, 
and' 2352.,; 
awarded ' against ^ 
ight maintain an 
■ontributioii.: 
G M. & S. 158. : 


but ho^v many each had tiirnecl was novsimwin, 
and A. having paid the whole 

action for half the sum. so paid by A., that 
\ShBon, 1 M. & W. I the jury was not w^arranted in finding that^ the 
share of each was a moiety. SharjJOY. Cumm'twjfi, 

■ ■ 2 D. ck L. 504 : 14 L. J., Q. B. 10 ; 9 Jur. 68. 

Differences and disputes having arisen between 
trustees and managers of a chapel as to the 
of the trustees, and an informal , 
g been filed in the court of chancery 
at the relation of all the trustees (except B.) 
ao’ainst B. and another person, praying an account 
against B., in respect of such part of the trust 
funds as had come into his hands ; aiidB. having 
by his answer charged the relators with a breach 
of trust in their management of the trust funds, 
an order was made with the consent of all parties, 
that the cause and all matters in difference 
Qlinnlr! be referred, the arbitrator to have tuU 
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relator for his proportion of the costs incurred 
after his death, including the costs of the award : 
■■ — Held, that the executors were liable in such 
action for their testator’s proportion of the costs 
■of the reference incuri’ed after his death, and 
also the costs of the award. Prior t. lie m brow, 
8 H. W. 873 ; 10 L. J., Ex. 371. 

Ithierc two or more members of a provisional 
■committee jointH enter into a contract with a 
third party, and one of them is compelled to pay 
more than his just share of a delit, he may 
maintain an action against his co-contractors to 
recover contribution in respect of the amount 
overpaid bv him. Batard v. Ilaioeis, 2 El, k Bl. 
287 ; 22 H J.. Q. B. 443 ; 17 dur. 1154 ; 1 W. 11. 
387. . , , , '' 

In order to determine the aliquot part of the 
whole amount which each co-contractor is to 
contribute in such a case, the number of the 
persons who originally entered into the contract 
must be looked to, and not the number of persons 
jointly liable to be sued as contractors at the 
time when the plaintiff in the action paid. Ih. 

By agreement between the plaintiff of the one 
part, and the defendants of the other part, differ- 
ences between them were referred to arbitration ; 
the costs of the reference and award to be in the 
discretion of the arbitrator. The arbitrator, after 
finding a sum due from the defendants • to the 
plaintiff, awarded that the costs of the refer- 
ence and award, including compensation to the 
.arbitrator, should be borne as follows : that is to 
say, one moiety by the plaintiff, and the other 
moiety by the defendants. The plaintiff took up 
the award, and paid the whole costs of it Held, 
that he could not recover a moiety of the costs 
as money paid for the use of the defendants. 

V. Towulei}, 2 Ex. 152 ; B) L. J., Ex. 3i)S) ; 
12 Jur. 606. 


d. Without Legal Proceedings. 

Generally, one joint contractor, who pays 
money for another under an equitable claim, may 
recover it from the other, as money paid to his 
use. Jliitton. V. Btjre. 1 Mai'sh. 603 ; 6 Taunt. 
289 : 16 R. It. 619.' 

But ill all cases of partnership in illegal trans- 
actions, one partner cannot recover back money 
paid for the other, unless he has received express 
directions for such payment. Wehh v. BrooJ^e, 

3 Taunt. 11. Audsce Shuprsvn v. Blosff.2 Marsh. 
542 ; 7 Taunt. 246 ; Holt. 273 ; 17 R. E. 509. 

Twenty parishioners joined at a vestry in 
signing an order for the repairs of the church, 
and one of them, a churcli warden, paid the arti- 
ficers. but the rate for reimbursing him was 
quashed : — Held, that he could not sue for con- 
tribution from the persons who signed tlie order. 
L:(n<‘lieder y. Brewer. 2 Bing. 3()1 ; 9 Mbore, 688 ; 
3 L. J. (O.S.) C. P. 40. See SjmtU v. Foivell, 3 
Biiig. 478; 11 Moore, 398; 4 L. J. (O.S.) C. P. 
i{)l ; 28 R. R. 665. 

Where a lord of a manor, bound by tenure to 
repair, has repaired a bridge, he ma^m’ceover con- 
tribution from a person who holds lands which 
were parcel of the demesnes at any time whilst 
the manor was so charged, in proportion to the 
value of the lands so held. Diuieb' y. Arde/i, Q 
: H, & M. 494 ; 5 L, J., K. B. >158. 

5. MOJTBr PAID BY Sheiwffs. 

No cause of action can arise out of a breach of. 
duty ; therefore, if an officer permits a prisoner 


to go at large on his promi.se to pay tliedebt, ami 
in consequence he is himself obliged to pay it. 
he cannot recover the money from the delkor. 
Pltehe/r y. Bailey, 8 East, 171. 

If a sheriff voluntarily permits an escape, and 
is afterwards obliged to pay the debt, lie may 
maintain an action for money paid against the 
debtor. Alorri^ v. Berlieley, 8 East, 172, n. ; 
Peake, 144, n. 

A sheriff’s officer, who discharges a debtor on. 
payment of the sum sworn to, and is afterwards 
obliged to pay the residue of the debt, may 
recover it from the debtor, as money paid to liis 
use. Cordroti v. Maamrene (^Lord). Peake, 14.3. 

An action will not lie upon an implied promise 
to repay a sheriff’ the expenses incurred in seizing 
and keeping possession nmler a li. fa. at the 
request of the pai’ty suing out. the writ, although 
thej" were not sold on account of his refusing to 
give an indemnity against the claims of third 
persons. Billie y . Ilaveloeli,'^ Camp. 374; 14 
R. R. 758. 

6. Expenses of Bail. 

Where a person becomes bail above for another, 
he is entitled to recover all the expenses to which 
he has been put by reason of it, a.nd may, there- 
fore, recover his expenses in sending after the 
principal to take him, in order to render him : 
but not the expenses of a suit improperly* 
defended. Fhlier v. Fallows. 5 Esp. 171 : 8 R. R. 
843. ■ ■ ' 

And not for trouble and loss of time in going 
to a place to become bail. Beasoji v. Wlrdiiani. 

1 Car. & P. 434. 

And, prima facie, the charges of the bail for 
jiutting in bail above are (lue from the bail to the 
sheriff. lieetorY. Carpenter, 1 vStark. 190. 

A. entered into a recognisance of bail for B. on 
the ]’ernoval by certiorari of an indictment for 
conspiracy from the central criminal court to 
the queen’s bench. B. was convicted, and the 
recognisance was estreated for the nonpayment 
of the prosecutor’s costs : — Pleld, that A. might 
maintain an action against B. as upon anim plied 
indemnity. Jones v. Orchard, 16 0. B. 614 ; 24 
L. J., C. P. 229 ; 1 Jur. (N.S.) 936 ; 3 W. R. 554. 


0. FOR MONEY HAD AND RECEIVED. , 
1. General Principles to support Action. 

The action for money had and received is a 
liberal action, in which the party waives all torts, 
ti’espasses, and damages. Amm., Lofft, 320. 

The doctrine that the action for money had 
and received is an equitable action, must be 
looked on as exploded, J/iller v. At lee, 3 Ex. 
799 ; 13 Jur. 431. 

Bloiiey paid by A. to B. upon a condition which 
has not been complied with, cannot be recovered 
as money received to A.’s use. Harding hum v. 
Allem, 5 C. B. 793 ; 17 L. J., C. P. 198. 

An action for money had and received will not 
lie where the plaintiff "upon the same transaction 
would be liable to a cross-action to recover 
damages to an equal amount. Simpson v. Swan, 

3 Camp. 291 ; 13 R. R, 805. 

Goods were. consigned, to two persons for sale 
by commission J upon a d^issolution of partner-,,, 
ship the commission to sell Avas , assumed by one 
—Held, that having sold, he was rightly sued 
for money had and received. Wells v. Boss, 7 
Taunt. 403. ^ 

When a person is empl^oyed’ to receive money 
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for another, and he employs a third 1 pahUiiTrent to thedofeiulaid 

receive it for him, an action for money liad and "f claimed by the latter 

leceivod will not lie against the first without f °f and the plaintiff 

evidence that the « f “ mR anTSoil foi' 

such third person. 3Iameiu v. Haydon, 2 fisi . ti,g j„onoT so paiil ;— Held, that 

defendant being employed to procure pay- he was not entitled to sustain theaction. Leader 
menl of a bill, and to remit the proceeds ihrect which two rail- 

M«to, .;™r M ’■ <«"““* w ’”*rr 

?.~a? ”■ " 

The plaintiff must prove to what specific sum 
he is entitled, llarreij v. ArMoU, 5 D. & It. 2 . Pkivity OF COYTEACT. 

I ®cutionfsuU^a|tosi om of two partners 1 -i. paid a sum of money ^ " 

foi^a%"rainte debt, under which thagooda of the 

partnership were seized; before the sale, a fiat m ni^t ^ against B. to 

?roST2 iSZ’ an^B. 

that C “ecttofctoditor could not tnamtom ^ Kn l-^ainsT^foVmoncy Md "oceiveT. 

teLTt«^ ^ f 'f f | ^ ^ ^ ^ '' 

•having acqiiitod no ' |,e plafntiff pLhafed the interest of a 

OM V. T.«^, ^ “ Q- ®- J„,ber of a building society and paid to the 

''t^pM A a con- « 

Stoe ^fd puvcL‘S“ the forms; iiM-eceiviiig instalments in eoi^unction 

That fte vefiS- and^endee shoiild pay for the with the treasurer and of 

Bimmgef fof money had and received, as the 
nav am- Ixpfnies he, the plaintiff, would not money was received by the manager for ti e 
Lily tohhe defendant for ally further remunera- soemty and not tor the plaintiff. lUxuson 
tioTi The conveyance was made by the plaintiff ; v. b AN . K. 1 < , i nf nm 

the de&ndant an-reed with the vendor, that, if The defendant was an ofifice-keepci of an 
the vendor woifld pay the whole expense of Exeter and London coach, and ^ 

another transaction between himself and the proprietor at Exeter, where the ^ 4 . • y 

defendant he the vendor, should not pay any the defendant was. The defendant from tune o 
of the expenses of the above conveyance :-->H;eld, time made up accounts of the shares 0 pro ^ 

that so much of those expenses as the defendant due to the several proprietors, and sent them o 
rarbet^^eii himself and the vendor) had been those parties, taking the monc.v from a balance 
allowed to set o.ff against his share of the of C.’s which he had in iiancL On one occas^ 
liability on the other transaction, was money the defendant sent to the plaintiff, a pi opimtci, 
had and received to the plaintiff’s use, and a packet purporting to contain 2 , which 
might be recovered by him, besides the con- clue to him, but m reality containing ^ . on > . 

^wr.-inontT nnn-n for makiim The plaiiitift sued the ciei'cndant foi* 3/. had and 


Unoii a contract ot sale ana rerurn, w.un h lucic , . 

certain sum to be paid for hire if a return should and the plaintiff ; and that he 
be made, the money received by the seller from this defence t^ytiaviiig told the 
becomes money had and received to the use of (after action brought), that ’ 

the other party if a return is made, and may be haci had the x-3L ot C., and sent it to 

recovered as money had and received. B%v^t v. and debited C. with it. llowdl L . A M. 

OrlBlh 3 K & P. 237; 1 AV. W. & H. 156; ^^81 ; Ad 501 ; 3 ^ 

8 A. &'E. 107 ; 7 L. J., Q. B. 138 ; 2 Jur. 840. v Badcock h B. A Ad. 3o4 ; 1 L. J., K. Ik - o. 

The defendant, who had been illegally elected The defendant chartered a .sliii) to K., at a 
for the office of surgeon of a county infirmiiry certain rate per week, to be paid every .tour 

in Ireland, entered into office, and though weeks in advance. On the second 

cautioned, kept out the plaintiff, who had been becoming due, K. received from the plamtitt, 
leonlly elected .Pleld, that the plaintiff, sis he through whom he had sub-chartered the ship to 
h£l not actually discharged the .duties of the B., a cheque for half the amount due, payable to 
office, though he had offered and was ready to do the order of the defendant upon the terms tiiat 
so, was not entitled bo recoyer/.as ' money had K. should inform the defentLant that the 
and received, the salary which the .defendant was made in consideration that the ship should 
had received under the grand jury presentment, be allowed to perform the charter. K, panl the 
BaioUr Y. AUtm, Ir. B, I O.' L* 160, . , - ' cheque to the defendant but omitted to rntorm 

• The ■ legal - estate ' in .'lands , beihg . vested in him of the terms on which it had boon given, and 
" trostees, and the pkintm,equlta%:'dnM^^^^ to,l he had no notice of them, and, the rpmamder ot - 


I 
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the money being unpaid, the defendant, \y 1 io by the plaintiff, in ignorance of the facts, he was 
had obtained cash for the cheque, stopped entitled to recover it bach, although the defen- 
the ship: — Held, that an action for money dant could not, in every respect, be placed in statu 
had and received to recover the amount of quo. Ih. 

the cheque was not maintainable by the plain- The assignees of a bankrupt gave B., their 
tiff against the defendant, as there was no solicitor, a cheque for the amount of the bill of 
privity between them, and that the action, if costs of A,, the petitioning creditor (who was his 
any, ought to liave liccn brought by K. Waisoti own solicitor) ; B, offered to pay A, the full 
V. 5 B. k S. 9<iS ; 34 L. J., Q. B. 98 ; 11 amount of those costs, provided that he would 

L. T. 641 : 13 AV. K. 231 — Ex. Cli. engage in the receipts that the costs should bo 

When a f)ill of exchange, payable at the house afterwards liable to taxation ; A. refused to give 
of A., had been presented there for payment, such engagement, and requested B. to pay out of 
and dishonoured, and the acceptor on the follow- the same some commissioners’ fees included in 
ing day remitted a sum to A. for the purpose of the bill : — Held, that no promise arose upon the 
paying that bill and another ; and A. in answer offer, the terms of which were not acceded to ; 
stated that the bill had been disliououred, but and without the promise there was no privity of 
added that the money received should be carried contract to support an action for money liad and 
to the acceptor’s account, and afterwards paid received. Barron v. Ilmhand, 1 N. k M. 723 ; 
the other bill ; — Held, that the holder of the 4 B. k Ad. 611. See Kymer v. Larltin. 5 Bing, 
original dishonoured bill could not maintain an 71 ; 2 M. k P. 183 ; 6 L. J. (o.s.) C. P. 237. 
action against A. for money had and received, A legacy having been left to the plaintiff, the 
unless some agreement had taken place between defendant, who acted as agent for the executor, 
them. Yates v. Bell^ 3 B. k Aid. 643. stated, in a letter to a third party, that he w'ould 

Guardians of a poor-law' union indicted the remit the plaintiff’s legacy in any way the latter 
plaintiff for disobeying an order of sessions for might suggest. He afterwards paid 242. to tlie 
maintenance of a bastard. Before trial, he plaintiff, having deducted 62. 17,s'. Qd. for his 
offered a compromise, and the clerk to the guar- trouble and expenses, and afterwards sent him 
dians on their behalf agreed with him for a sum an account, stating the reason of the deduction : 
on account of costs and maintenance, wdiich he — Held, that the plaintiff was not entitled to 
paid, and the indictment wms dropped. After- recover this sum in an action for money had and 
wards, the plaintiff discovered that the order of received. Barlow v. Browae^ 16 M. &: W . 12ijl ; 
sessions \vas defective and void, and he brought 16 L. J., Ex. 62. 

an action against the clerk for money had and The defendant, as trustee of a certain marriage 
received : — Held, that the clerk was not liable, settlement, invested money on a mortgage of the 
having done nothing in the prosecution beyond plaintiff’s land. The mortgage deed provided for 
preferring tlie indictment ; and that, if the interest at the rate of .5 per cent., but contained 
compromise wms illegal, the plaintiff, being in a proviso for the reduction of the rate to 4 per 
pari delicto with the other parties offending, cent, on punctual payments. All the payments 
could not sue them for the money w’hich he had of interest except the first had been punctual, 
paid. Goiulall v. Lowndes. 6 Q.'B. 464 ; 9 Jur. but, through the plaintiff’s ignorance of the pro- 
177. ' viso for the reduction of the interest, they bad 

An action for money had and received will not been made at the rate of 5 per cent. In an 
lie against a mere money bearer, to recover the action by the plaintiff to recover from the defcii- 


atminst H. on the 2r>t,h of April, lodged with tract wms between the plaintiff as mortgagor and 
the sheriff a fi. fa. The sheriff neglected to the defendant as mortgagee ; that money had 
execute, the writ until tlie lltli May, wdien he been received under that contract by the mort- 
seized the G’oods of H., and assigned them to the gagee, and that he alone could be asked or 
defcndant,’'^by a bill of sale, which stated the required to repay it. King Y.Steimrt, 66 L. 1. 
consideration to be 2562., paid by the defendant 339. 
to him. He then returned the fi. fa. Before the 
seizure, the defendant had notice of an act of 

bankruptcy committed by H. before the 25th of 3^ qn Waiving, Condoning or Satisfying 
April, upon wdiich a Hat is.sued in August, and Torts. 

assignees were appointed, who recovered from 4.-1. n 

the"shcriff the value of the goods seized, where- A. and 1:>. went together to the bou. e ot C. ^ 

upon he brought an acti on ^to recover back the mother, and A. seized there a sum ol money 
money so iiaid Held, first, that although no belonging to C. There was some evidence ot A. 
moiie4 in hot, passed, the plaintiff and defend- ami B. having gone with the intent co get ;ho 
dant 'here, as between themselves, in the same money, but there no evidence thy B iieut 
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uiintitf part of the 
a disti'ess for rent 
an X 0 U for tlie 
b.y the plaintiff not 
: — Held that the 
j:]* Upon the 1 0 U, 

Y. Burris, 1 L. T. 
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*Held, secondly, ’that though the money was maintain an action for money had and receiv^^^^^ 
not the plaiutifE’s,' still he was entitled to recovci-, against A. and B. Aeat v. Sanltng, b Ex. 31J , 

tss r.rrj'c'S ««, 

Aitnuir in nq-Y for the ti'oods seizcd 11} owner claims the proceeds of the sale aa money ■ . y 

Z. Z pS* p 


IN. 

■' 'L 





;7.''F0E MoKEt PAID O^T MOBAIi OBLIGATIOH. 

, TOiere a iimn has actually paid what the law 
!w0ulcliio-^have compelled him to pay, but what 
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and received to his use. Lytltgoe y. 

H. & X. 180 : 29 L. J., Ex. U4. 

To an action for money received, a plea that 
the debt was for money due from the defeodant 
jointlv witli A., and that the plaintiff had already 
sned A. in trover, and recovered judgment against 
him for 100/., and that the causes of action for 
which the plaintiff recovered judgment included 
all the present causes of action. The evidence 
\vas. tliat the defendant and A. had wrongfully 
converted the plaintiff’s goods by selling them, 
but tliat the defemlant alone had received the 
proceeds, 150/. ; and that the plaintiff had sued 
A. in trover, and recovered 100/. as the value of 
the goods at the time of the conversion. The 
plea was then amended by striking out the alle- 
gation, that the debt was for money due from 
tlie defendant and A. jointly, and substituting 
that the money sued for was money received as 
the proceeds of tlie sale of tbe goods in the 
declaration mentioned : — Held, that the plea, 
as amended, was an answer to the plaintiff’s 
claim for the whole proceeds of the sale. Buck- 
land V. Johnuna, 15 C. B. 145 ; 2 C. L. B. 784 ; 
23 L. J,, C. Ib 204 ; 18 Jur. 775 ; 2 W. B. 535. 

4, Begbivee’s Know'ledgk of Title to 
Moxey oe Appeopeiatiox. 

Where money is paid by A. to B., to be applied 
by the latter, ’'pursuant to a binding contract 
between the parties, A, cannot revoke its desti- 
nation. Yates Y, Hoppe, 9 C, B. 541 ; 19 L. J., 
0. Ib 180 ; 14 Jnr. 372. 

The drawer of an accommodation bill, a few 
days before its maturity, handed money over to 
the acceptor, for the purpose of meeting the bill. 
A liat having been issued aprinst the drawer 
between the clay of such deposit and the maturity 
and payment of the bill Held, that the money 
having been banded over to the acceptor in 
pursuance of a binding contract, upon a good 
consideration, viz., an implied contract of indem- 
nity, the bankruptcy of the drawer was no 
revocation of the authority to apply the money 
in satisfaction of the bill, and consequently that 
his assignees could not recover it back from the 
acceptor as monev had and received to their use. 
Ih. 

Notice of an order was given to the party to 
whom it was directed before it was due, and he 
wrote letters io the plaintiff, in one of which he 
undertook to honour the order when he had funds 
in his hands, and in a later one said he had 
received money available for the order, but had 
disposed of it in other ways : — Hekl, it might he 
read in evidence against the defendant in support 
of a claim for money I’eceived, founded upon his 
assent to a direction to hold a fund in his hands 
for the use of the plaintiff. Grifk'n v, Weatherkg, 
9 B. S. 723 : 37 L. J., Q. B. 280 ; L. B. 3 Q. B. 
753 : 18 L. T. 881 ; 17 W, B. 8. 

When bills of exchange are remitted for sale, 
anci the proceeds directed to be applied to a 
specific purpose, the property in the bills remains 
in the remitter until the purpose for v^hich they 
i.:, were remitted is satisfied. And when the money 
- realised by the sale is wrongfully applied by the 
agent, the remi ttcr is entitled to recover the value 
of the bills, as money had and received to his use,' 
, from the purchaser of them, who has notice of the 
■ purpose for which they %vere remitted, and themis- 
■ y ■' application of the proceeds by the agent. Muttyloll 
; ' ; ScM V, 5 Ind. App. 32S ; 8 Moore, 


A employed B., a broker at Liverpool, lO pui- 
chase a Hartlepool bond for 2,000/. for hhn, for 
which purpose he remitted him a Icttei- ol: credit 
for 2,010/. on a bank there, payable to B. or order. 
C.. who had had dealings with B., in the course 
of which the latter had become indebted to him 
in 1.940/., under pretence of borrowing the money 
for a few days, and knowing that it Avas A.'s 
monei^, iziduccd B. to paid- with it, and then 
insisted upon applying it in discharge of B.'s 
debt to him Held, that A. might recover the 
amount from 0. Lltt y. Harfhiddle, 18 C. b. 
314 ; 4 W. B. 465. 

5. To TEY Title to Land oe Profits. 

The rule of law, that the title to land cannot 
be tried in an action for money had and received, 
does not applj^ to cases where only the [jast-gone 
rents of lands are in question. Moncupennif v, 
Bristow, 2 Buss. A M. 117. S. Hewsome v, 
10 B. & G. 234. 

An action for money had and received will not 
lie by one tenant against his co-teimnt who has 
received more than his share of^ the profits. 
Thomas v. Thomas, 5 Ex. 28 ; 1 L. M. & P. 229 : 
19 L. J., Ex. 175 ; 14 Jur. ISO. 


MONEY GOUNTS— Ed)- Money Had oMd Becemed. 


in equity uud eonscieiK^c he ought, he camiot 
recover it back. Term Eep. 285, 

Nor whore a man has paid a clebt which would 
otlierwise have been barred by the Statute of 
limitations, or a debt contracted during his 
infancy, which in iustlce he ought to discharge, 
though not compellable by law, can he call on 
the pa.yee to retd ridV but where money is paid 
under a inistate which there was no ground to 
claini in conscience, the party may recover it 
back again. Ih. 

Hut money paid voluntarily cannot he re- 
covered back, (h/iiitrHfflU 2 Esp. 723. 

Wliere a creditor refused to sign a composition 
deed without a bill of exchange for the remainder 
of his debt, which the debtor gave him, and the 
former then signed the deed ; the debtor having 
sabsequentiy }.)ai<l the amount of the bill to his 
creditor ; — Held, that it Avas a voluntary pay- 
ment, and could not be recovered back. 

V. May, 2 P. & D. 253 ; 10 A. & E. 82 ; 8 L. J., 
Q. B. 224 ; 3 Jur. 384. 


8. Foe Money paid undee Compulsion ^ 
OF' Law. 

A voluntary iiayment of an illegal demand, the 
party knowing the demand to be illegal, without 
an immediate and urgent necessity (as to redeem 
or preserve his person or goods), is not the sub- 
ject of an action for money had and received. 
Ff/lham v. Bouml 6 Esp. 25, n. 

Where judgment was obtained on an order 
which had not been duly tiled, and execution 
was issued : — Pleld, that the defendant might 
recover from the plaintiff the amount paid to 
him under the execution, as money had and 
received to his use. Farnm v. IS Q. B. 

813 ; 17 Jur. 132. 

Vmluntarj payment, conclusive both in equity 
and at law," on the prijiciple that litigation is not 
to be multiplied. Good man v. Saif era, 2 Jac. A 
Walk. 263. 

A. B. on a sale of certain lands covenanted 
with C. D., the purchaser, to protect him against 
‘nail judgments, charges, and incumbi'ances, Ac.’’ 
It subsequently appeared that the lands -were 
liable to a judgment, confessed previous^ to the 
lands coming into the possession of C. D., and 
proceedings having been commenced by the 
coniisee against the lauds, and A. B. having becji 
called upon hy G. I), and haviipg accordingly, 
and in fulfilment of his covenant, paid off the 
amount of the judgment : — Reid, that this Avas 
not a voluutarv payment. Atcken v. ^farldin, 1 
Dr. A Will. 62i'. 

If money is paid after judgment signed, it 
cannot be "considered as a voluntary payment. 
Garraft v. Jlooj)or, 1 D. P. 0. 28. 

Where money has been paid uiider the com- i 
pulsion of legal pi’ocess, which is afterwards dis- 
covered not to have been due, the plaintili cannot 
recover it back. Marriott v, Hampton^ 7 Teini 
Hep. 269 ; 2 Esp. 516 ; 4 II. 11. 439. 

But an action lies to recover back money which 
has been obtained by compulsion under colour of 
process, by an excess of authority, although it 
has been paid over. Snoiodon v. JDatls^ 1 Taunt. 
359. 

The plaintiff, being a foreigner, ignorant of the 
English language, was arrested at Falmouth, soon 
aftm’ his first arrival there from abroad, by the 
defendant, for lO.OOOk The defendant and plain- 
tiif then signed an agreement, 03" wdiich, in con- 
sideration of. 500k paid b37 the plaintifi to the 


defendant, the plaintiff was to be discharged, and 
not to be again arrested (and the plaintiff waste 
put in bail in twelve days ; the sum of 500k wns 
to be“as a payment in part of the ’writ”: 
and both parties were to abide the event of die 
action, the agreement containing no provision for 
refunding the inone}’- if the action should fail. 
The plain fciS paid the oOGk, and was released. 
No bail was put in, and the writ was afterwai'ds 
set aside for irregularitj. The plaintiif tlicn 
sued the defendant for the 5C)0k, as money had 
and received ; and the jury found that he knew 
that he had no claim upon the plaintiff : — Held, 
that the action lay, the payment having been 
made under compulsion of colourable legal 
process. JDe Cadaval (Biilie) v. Collins. 4 
A. A E. 858 ; 2 H. A W. 54 ; 6 N. A M. 321'; 5 
L. J., K. B. T71. 

Where money has been paid under com}>nlsion 
of legal process, the part}^ paying it knowing the 
cause of action for which the process was sued 
out before he paid the moneiq and there being no 
fiuiid on the part of the payee, the money so paid 
cannot be recovered back, although it max’ after- 
wards be discovered to liave been not really due. 
v. i7/.r/nrrd.'fow., 2 M. A Scott, 811 ; 9 Bing. 

644. 

Where a party, sued on a claim xvhicli he knovx^s 
to be unfounded, pays it voluntarih’ and with 
notice, it is not recoverable ; he cannot recover 
it back, though at the , time he pays it, lie declares 
he pays it xvithont prejudice to his right to 
recoxmr. Brown w. MrlCinaUy., 1 Esp. 279: 5 
R. E. 739. 

A certificated banlvrupt, being ainested for a 
debt provaliie under the commission, paid the 
monex’ under a pi’otest, stating his banlcniptcy 
and certificate, and xvarning the sheriff that he 
should applx' to the court to have the monc}" paid 
back ; — Held, that this xvas not sach a ixiyment 
of money under legal process, with knowledge 
of the facts, as precliideil the bankrupt from 
recovering back the money. FayiWY. Chajimaii^ 

4 A. A E. 364. 

When a man pays more than he is bound to do 
by law for the performance of a dut,v xvhich the 
law sa}\s is owetl to him for nothing, or for less 
than he has paid, there is a compulsion or a con- 
cession in respect of which he is entitled to 
recoxmr the excess b}’ eondictio indebiti,or by an 
action for raoiiex^ had and receix’cd. G. IF. lly, 
v. Sutton, 38 L."J., Ex. 177 ; L. E. 4 H. L. 249 ; 
22 L. T. 43 ; IS W. E. 92. 

An action ma}'' be maintained to recover back 
money paid under a compromise, af tei’ another 
action had been brought for it hy the defendant 
against the })laintiff, and an interlocutory judg- 
ment had, and a writ of inquiiy executed thereon ; 
where it appeared that there w^as no real con- 
sideration for the payment, and the money had 
in fact been paid under a comproini.se, and not 
under the judgment of a court. Cohden v, 
Kendrlch, 4 Tenn Rep. 432, n. ; 2 E. H. 424. 

A party paid the sheriff the amount of a 
forfeited recognisance, in order to prevent a sale 
of his goods; the sessions afterwards mitigated 
the recognisance to a small sum, for which alone 
the sheriS rendered an account to the exchequer : 
— Held, that as the. sessions were not. authorised 
in mitigating the recognisance, the plaintiff could 
not recover against:.the -sherifi for the surplus, 
of the money, though he had made an express 
promise to repay iL HaaftoB, 7 B. A 0. 

m,l 2 ^ 

R. B, 205. . , _ A > .. 
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n obtains possession of goods 8/. los. 4f^., such rate being calculated on the 
ither to be sold at a fixed price, "gross rental ’ of^ the plaiiitifis premises, ihe 
ne 'when the goods are to be plaintiff, contending that such rate ought to- 
2 price accounted for, refuses to have been assessed on the ‘‘rateable value ’ only, 
the person to 'whom they were brought an action in the county court to recover 
threatened "svith an action, pays the difference overpaid. The defendants had jio- 
to the owner, such person may power to distrain for the rates, but they liad a 
him who took possession in an power to stop the water supply for nonpayment ; 
V had an<l received. LougcJiuDij) thev had not stopped the water supply, and had 
[al 137, not threatened to do so. The comity court judge- 

jectment by A. against B,, A. was held that the payment was not a voiiintary one, 
tice of B.’s intention to sue for and could bo recovered back, on the ground timt 
(le penalties incurred by A. An the defendants had a power to stop tlio water 
IS made, under which ^tlie eject- supply Held, that the payment was a volun- 
[1 tinned, and B. received from A. tary one, and could not be recovered back.. 
P of B ’ft defence in that Slater v. Bnrnlcv Corporation. 59 L. T. ii^f) ; 


9. Foe Money paid undee a Distbess. 

-Where a party threatened vyith 
Tent pays money where he might 
have defended himself, it is not a. 
Ion, and can neither be- 
recovered back nor set off against another 
" I. V. 1 Esp. 8-1:. 

A declaration alleged that the plaintiff* was. 
tenant of a house to the defendant, and the de- 
feudaiit wrongfully distrained for arrears of rent 
|oii goods of the plaintiff of much greater value 
than the arrears and the charges of the distress, 
and appraisement and sale, although part of the 
goods was of sufficient value to have satisfied 
? arrears and charges, and thereby made an 
unreasonable distress contrary to the statute. 

a second count for money had and. 
jave notice | received. The plaintiff, before the distress, had 
goods seized to Trustees, for tlie- 
:e. The plaintiff’, his wife, and 
ees, resided in the house. The 
in arrear for rent, when the 
■’ Is defendant distrained for 18L for rent in arrear 

.g ruled to and the costs, and seized goods to the value of 
The plaintiff offered to pay 9/. and costs 
' 1 .and charges. This offer was refused, and the; 

against the money distrained fo.r, and the costs and charges 
•Held, that it were paid under protest. The plaintiff suffered 
“ anno 5 mnce from these proceedings : — Held, that 

the declaration disclosed a good cause of , tmtiori, 
and that there was sufficient evideiice of an, 

I interest in the goods, on the part of the piaintffi:,. 
pods to go to the jury in respect of the first eount ; 
and that the piaintiff was entitled to recover- 
and that the I the excess of the money paid under ] notest, 
and damages for the annoyance wdiich he had 
.. Whltaher, 4d L, J., Q. B. 78 ; 

L. E. 7 Q. B. 120 ; 25 L. T. 880 ; 20 W. R. 817. 


and not to have been paid voluntarily, and with Goods.]- 

reference to the ejectment only. Vnwinw Leaper^ 1 distress for 
1 Man. & G. 747 : 1 Drink. 8 i 10 L. J., C. B. 4 1 ; 4 1 legally 
Jur. 1087. 1 payment^ by compulsn 

Money levied by a regular execution under a 
judgment, valid on the face of it, cannot be demand, 
recovered back on the ground that judgment was ^ ' 

signed or execution issued fraudulently for the 
•whole sum named in the judgment, whem part 
had been already paid, Do Medina y, 

10 Q. B. 152 ; 15 L. J., Q. B. 287 : 10 Jur. 428. 

A sheriff seized goods in the possession of S, 
to satisfy a fi. fa. issued against him upon a _ 
judgment of nonsuit for 67Z. S. had previously the 
conveyed all his estate and effects to H. by a m- 
deed which, it was contended, was fraudulent There %yas 

and void against creditors; and H. . 

to the sheriff’s officer not to sell, and demanded assigned tlie _ 
the goods. The officer refused to deliver them | benefit of hiswif 
up, except on. payment of 97Z. (the additioua 
30/. being claimed for poundage, expenses, &c.) 
which the person sent by H. to demand the good; 
paid under protest. The sheriff, beinp 
return the writ, returned that he had levied of | lOOZ. 
the goods and chattels of the plaintiff S. the sum 
of 67/. In an action brought by S. i 
sheriff to recover back the 807. 

•was not necessary to prove a tender of the 677. 

Seai'fe v. Halifax, 7 M. & W. 288 ; 10 L. J., Ex. 882. 

Held, however, that it was a question for the 
jury, and ought to have been left- to them, 

•whether the money paid to redeem the 
was the money of S. or not ; and that, if it was 
not, he w‘as not entitled to recover . 
sheri;ff. was not estopped by his return to say, 
that the excess beyond the 677. was not the | suffered. Fell 
money of S. Ih. 

B.’s goods had been assigned to trustees for the Where, rent being in arrear, tlie landlord- 
benefit of credito]’s. TVhile the goods were in takes goods of the tenant as a distress, and 
the possession of the trustees, a sheriff’s officer claims more than the amount of such arrears : 
entered and claimed the goods under a fi. fa., and the tenant, in order to regain })ossession of 
but made no seizure ; and, the trustees remained the goods, pays the amount demanded, he cannot 
in possession of the goods until a messenger afterwards maintain an action to recover back 
took possession under a fiat of bankruptcy issued the money so paid by him in excess of the 
against B. Afterwards, the sheriff’s officer broke amount really due. Glynn Ex. 

open the door, made an inventory- of the goodsj 870; 25 L. J., Ex. 125; 2 Jur. (K.s.) 878; 4 
and threatened to sell. The assignees of B. W. R. B63 — Ex. Ch. S. B., French v. FhUlip,'^^ 
having thereupon paid under protest the amount 1 H. & N. 564 ; 2(5 L. J., Ex. 82 ; 2 Jur. (N.s,)* 
of the levy : — Held, that the payment was not 1169 ; 5 W. E. 114 — Ex. Cli. 
voluntary, and might be recovered back. .Valpij In order to render the detention of the goods. 
V, Manley^ 1 C. B. 594,; 14' E. J., C. F. ^04 ; 9 in such a case unlawful, the tenant must tender- 
Jur. 452. - the rent really due. Ih. 

The defendants, as sanitary aiithority for the A landlord who has sold his tenant’s goods 
borough of B., had (lemanded'-tfom‘:the^|^M under a distress for rent is not liable for money 
apiV'tiie, plaintiff hajJ ’'of »fia4 and received, at the suit- of the_ inortgagee oi' 
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the goods, to recover the overplus money in the 435 : 11 Q. B. D. 275 ; 48 L. T. 677 ; 31 \\ , lU 
landlord’s hands, the proper remedy being by 607 ; 47 J. P. 487. 
an action against him" for not paying over the 

overplus to the sheriff, pursuant to 2 W. & M. MOKEY PAID ON Ceaim. ob' Lien oil 

sess. 1, c. 5, s. 2. Yates v. Eastwood^ 6 Ex. bOo ; * Peessuee 

20 L. J., Ex. 303. , / , ’ „ 

A landlord or a bailiff who has distrained, Money paid, as the only means of recovering 
.« i t ■! /' ■_ T. 1 - 1. ^ .N .L... T\rkC?C«i:kOC!U'^"n nvnnprtv tn whien a nartv is 


A landlord or a Oaiiirt wno nas ciistrainen, 

even if not boun<l (as seinblc he is) to restore possession of ^ property to tvhicn a party is 
goods remaining unsold to the premises on entitled, constitutes a compulsory pay men., ana 
Which lie distrained them, is at liberty to do so, may be recovered bach. v If 

and his doing so will not be a conversion, even D- E. 889 ; < ^L. & C. 73 , a L. J. (O.b.) iv. h. 

althoue-h they are the goods of third parties, and 294 ; 31 E. K. 158._ 

the bailiff has had Notice of this from them, An action will lie to recover back money jia id 
after the impounding, and has iiromised to act to rclease goods wrongfully detained on a cLi 
on the notice, both as to goods unsold and 

the surplus proceeds of goods sold, for such a 2 Q. L. 837 ; 11 L. J., Q. B. ^ , 
promiseNlocs not impose any duty on the bailiff Cxoods Imd been delivered 
to deliver the goods to the right owner, neither carried, withoiit any barg^ani to the pnet,^^^ 
will it sustaiiCan action to recover the suridus carrier refused to pve them up 
proceeds of the goods sold. Evavs v. IVruj/it, 2 the journey without _ payment ot a ceitain m 

FT 'NT Y’^7 • *>? L J Ex. 50. for the carriage, which the plamiiff paid undei 

Where goods, distrained by the plaintiff, are protest ; the plaintiff then brought an action or 
delivered by him to the defendant on his pro- money had and received, and deliveied a bill of 
misincr to pay the rent, an action for money had particulars, stating that the action was brought 
anr»cd 4l not lie for the value o^ the to recover the 

goods, though the defendant does not pay the as was an overchaip , 3 ^ J oTlil Iwat 

Wnt ' Tf^pra v e^nodnon 4 Term Rep. 687. smaller sum than that dernandc I. and paid was 

Where aVokcr who’ distrained on a tenant due Held, that a Render of 
for rent ^vas requested not to sell, and promised was not imcessary to enable the plaint 
his charges in consideration of such forbearance, maintain the action. , nliin- 

and time w'as given and the charges paid, but the A lease was about to be planted to ^ p < 
ISiSctS amount of thl charges tiff, to which it w^s 

Held, that this was not a voluntary payment p a concumiig paity. vmrrUe 

oiiri thot if the ohai'O'es were irre^’ular, they posed lessors applied to him roi tiia ■ i I » 

riht be Lovered hold r, Lcl the defendant, as C.’s attorney, amswerod 

2 M & P % c L J. CO.S.) C.' P. the application, reqitmng eeitain 

Bmg. rf7, 2M. i. 1. Jb, o J. i. . y be furnished ; for which business the detondant 

i tPTicint to B received notice from C., a had a claim on C. It was ultimately iigreed 
rent due. A.! notwithstanding the notice, paid costs, by the 

ZT\Y"l by thetePrs,,was 

back. Ihfjgn v. bcott, i C. h. 63. oomplained of the amount, on which the defeu- 

H ahuffioient tend^ is made before the dfe- 

ltedisS.Xforhhdu"^^^^^^^ *"?hdplaiS\dfffiS of 

feasant, though _ the distress was wrongful. 

“erdaSnial disthinei.as damage feasant seven days' ^ 

£ iTi= - 

sufficient compensation for the damage aotu^y present 

dition ot Ins release of the aniinai, oDtnins cunscuu +vrn>cifer clerk at the bank 

payment of such sum from the owner, such J transfer to- the defen- 

payment is not voluntary, and the sum paid flldruyby The 
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Bept ember, and on the 3rd the bank stopped ’ amount* Gihhon \\ Gihhon, 18 C. B. 205: 22 
pavmeiit. On that ilay, the stoppage being then : L. J*. C. P. Kll*: 17 Jiir. 

lai>>wii to both parties, the defendant’s broker' A mortgagee liiiying agreed, to assign Ins sccu- 
timdered to tlie plaintiffs broker the transfer so rity on payment oi prineipnl, interest, and costs, 
execnicd. alti sough unstamped, but he refused to made a olaiiu foi* costs to which lie was not 
acrepT it, or to pay the money, and on the same ' entitled. The assignee, on the mortgagee refusing 
d.ay the plaintitf de-^ired him not to pay it under to execute the assignment on any othe]’ terms, 
any eircumclanco^. On the following day. in Ijv the direction of the mortgagor paid the sum 
consequence of a decision of a committee of ciaimed iindei* protest : — Held, that the mort- 
tlie Stock .Exchange, to wliom the matter was gagor miglit recover tlie excess, not as money 
referroth tliC plaititiffs broker paid the amount paid under duress in the strict legal sense of the 
to the defendant's liroker, and the plaintiff being , term, bur as a payment made involuntarily under 
tlien i-iireatened ]>y his broker with legal pro- ' undue ].>ressure. Fraxcr v. Pendleljuru, 81 L. J., 
need ings. reimbursed him : — Held, that the plain- C. P. 1 ; 10 W. 11. 104. 
rih: was not entitled to recover from the defemlant . 

% rg’ -’"f Oveech.ujges by Eaiway Companies. 

Jhrfiet\ hi. BL hi. 88 < : o Jur. (N.s.) 1208. ii. ; , 

0 H. 782 — Kx. Ch. Where a railway company exacted from a 

A. mortgaged, with a proviso for repayment carrier more than they charged to other carriers, 
and a covenant for conveyance at the costs and ! f<u* the conveyance of goods .for him on their 
charges of the mortgagor. Upon notice to repa}' I line, in breach of their acts of parliament : — 
the sum borrowed, the mortgago.r’s solicitor seiit I Held, that the sums thus obtained, ^ being pay- 
Tlie solicitors for tlie mortgagee a draft rcconvey - 1 ments not made voluntarily, but in order to 
ance. which was ap})roTetl by them ; but the.y | induce tlie company to do tliat which they were 
refused to redeliver up the 'title deeds unless I bound to do without re<.iuiring such payments, 
their bill of costs was paith One of the charges were recoverable back as money had and received, 
in the bill was in rcs}>ect of the reconveyance ; ^ Parhnr v, G, TP. If//., 7 Man, k G-, 258 : 7 Bcott 
the others arose exclusively from the relation of ' (X.K.) 885; 18 L. J.. 0. P. 105: S dur. 194. 
the mortgagee and the defendants, as client and ' S. P., lituvendalc v, Eadern (hiuitibn Rn 4 C. B. 
solicitor. In an action by A. to recover the i (X.S.) 08 : 27 L. J., C. P. 187. Axhnudb v. Wain- 
money so paid: — Held, that the mortga.gor might ; /cr/V/Z/f, 2 Q. B. 887; 2 G-. & D. 217 ; 11 L, J., 
maintain this action against the defendants for; Q. B. 79 : 0 Jur. 729. Piddhigtoii v. S. E. I?v/., 
inouoy extorted under duress of his goods, and 5 C. B. (x.s.) ill ; 27 L. J., 0. P. 295 ; 4 Jur, 
paid by liim un<ler |)rotest to the defendants for ; (x.s.) 958. 

their owj.i benetit, Wfdirjield v. Xcichun, 0 Q. B. The Bristol and Exeter Kailway and Great 
27() : 18 L. .J., Q. B. 258 : 8 Jur. 785. ■ Western Kail way ai'C continuous lines, but are 

'Pile attorney for a mortgcigee, who had adver- woi-ked by independent companies, and their 
tised a sale of the mortgaged property, under a act s of ])arliament are bound to charge all persons 
power reserved to him for iioiipaymeut of interest, under the same circumstances for the carriage of 
having extorted from the administratrix of the .goods, ikc. .By the scale bills issued by each of 
nn.Ji’igagor money exceeding the sum due for the com]')anies, certain sums were specified as the 
principal, interest and costs, undei* a threat that charges for the carriage of goods, where the goods 
he would proceed with tlie sale unless his dcmaiul weic to be collected and cleiivcred b}' the com - 
were complied witli : — Held, that the ailministm- panics, and a smaller sum was specified as charge- 
trix might recover it as money had and received, able where the .goods wei’C to be collected and 
I'lasv’v. PI 7 Man. ikG. 589; 8 Bcott(N,R.) 881. delivered by the parties themselves. A carrier 
.Deeds of the ])laintiff were placed by A. in the sent certain goods, which he had undertaken to 
hands of the <iefendant, her attorney, and upon collect and deliver on his own account, by the 
application A. ileclined to give any information Bristol and Exeter Itailway Company, to be 
about them unless upon payment of a sum of carried upon both lines of railway ; but he 
mfjiiey which she claimed to be due to her from objected to the charges as being excessive, and 
the person, who liad devised to the plainti;ff's paid the whole amount claimed under protest : — 
wife the pro}'tert;v to which the deeds related. Held, first, that he was entitled to recover back 
and ultimately referred the plaintiff to the the amount so paid in excess of what was a fair 
defendant, .He also refused to give them up : otkI .reasonable charge, although he had not made 
and tlie plaiutifi’, in order to obtain them, ],iaid any tender of any specific sum as a fair and 
the amount claimed, saying at the same time to reasonable charge. Piirlter^.Ih^htol ami E,bet(iR 
the defendant. *' You shall hear of this again” : i?//., 8 Ex. 7U2 ; (> Railw. Cas. 770. 

, — Held, that this was not a voluntary payment. Held, secondly, that the whole sum so paid 
and that the amount was recoverable as money in excess was .recoverable from the Bristol and 
had and rt'ceiv&.l Oatcii v. 0 Ex. 840 : Exeter Railway Company, althou.gh they had 

20 Ij. J., Ex. 284, received a portion of it as agents only of the 

A testator gave to A. ‘Hill my interest . and Great Western Railway Company. 11k 
claim on household property in W., on which I Money paid in excess, in disregard of the 
have a mort.gage of 1,500/.” At the time of his equality clauses of railway acts, can be recovereil 
death, debts were due in respect of repairs done back in an action for money had and received, 
in his lifetime to the mortgaged premises ; these G, lU Rij, v, Sutton, 88 Ij. J., Ex, 177 ; L. R. 4 
'• ' were paid by the executrix ; — field, that she .was H. L, 220 ; 22 L. T. 48 ; 18 ’W. R. 92. 

not entitled to be i-eimbursed by A. the; sums ' The Great W^esteni Railway Company, before 
■ so paid. The executrix, having ' compelled A. to the 7 (k S Viet. c. iii. came into operation, was 
pay her the interest, and the debts,, above men- obliged by tlie 2 & 8 Viet. c. xxvii. s. 24, to charge 
, At ioneil before .she would, give. 'uji the 'title deeds for, carriage to all persons equally : ^ but they 
... of the mortgaged premises to him : — ^Hekl, that charged a carrier differently from, and more 
(assuming the executrix to have assented to the than, the public Held, that the overcharge 
bequest) A,_ was entitled -to recoTO", bade '-the [was recoyerable as money received to the carrier’s 
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> ; 21 1 may be recovered. Litms v. 1 

M. &Kob. 293. 

)f an f So, money paid under a misinke of facts, there 
7ered being no laches on the part of the payer in iiuc 
larty availing himself of the means within" his power 
■y., 2 of knowing those facts, may be recovered, 
Mlhudu V. Bunoan, 6 & C. 071 ; 9 .D. 11. 731 ; 

5 L. J. (O.S.) K. B. 239 ; 3U 11. 11. 49S. 

Money paid by mistake cannot be recovered 
back, if the party paying Inul the means of 
^ ^ knowing all the facts, and no fraud has been 

" practised upon him. JJavhv. Til/hsn//. 2 hT. & M. 
‘y 109 : 2 li. J., K. B. 175. 

c ion Money paid under a bona tide forgetfulness of 
facts, which disentitled the party to receive it,, 
may be recovered. ICelly v. SolarL 9 M. &: W. 
“ .->4 ; 11 L. J., Ex. 10 ; « Jur. 107. 

, It is not sufficient to preclude a party from 
, " recovering money paid by him under a misral:e 
y of fact, that he bad the means of knowledge of 
the fact; unless he paid it intentionally, not 
^ ^ choosing to investigate the fact, Ib. 

1.,^ , In such cases, it is a question for the jury to 
^ say whether the money was paid in bona tide- 
ignorance or forgetfulness, or whether with a 
previous determination not to inquire Into the 
facts, and to pay it under anv circumstances.. 

’ Money paid under a mistake of law is nor 
recoverable. li. 

A¥hen a party pays money under a mistake of 
^ fact, he is entitled to recover it back, although 
he may at the time of the payment have had 
means of knowledge of Avhicli he has neglected 
' to avail himself. Townaetid v. Croicdt}, 3 C, B, 
, (N.S.) 477 ; 29 L. J., C. P. 300 ; 7 Jur. (x.s.) 71 ; 
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13. .Foe Money paid uxdee AIistake op 
Facts oe op Law. 

Principles.] — Money paid by one, with full 
knowledge, or the means of such knowledge in 
his hands, of all the circumstances, cannot be 
recovered on account of such payment having 
been made under an ignorance of the law. 
B'dhlc V- LRiuley, 2 East, 469 ; 6 R. R. 479. S. P., 
Bnsbwiw v. 5 Taunt. 143 ; Beta v. BaR- 

films, 2 B. & Aid. 562 ; 1 Chit. 295 ; 21 R. R. 404. 

But money paid by a person under a forgetful- 
ness of facts which were within his knowledge; 


iAtions work of it 
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Money liaviug been paid by the plaintifi, in 
ignorance of the facts, he can recover it hack 
although the defendant could not in every respect 
be placed in statu quo. Standislb v. 3 Ex. 
527 ; It) L. J., Blx. 185. 

The corporation of E. exacted harbour dues 
from t lie plaintilE in respect of exempted articles. 
The phiintitf paid in ignoranceof theexemptioii : 
— Held, that the plaint Ilf was entitled to recover 
back the motiey so paid. Iloojnfr v. Ej.‘eter Cop- 
jwp/ftioR^ 5<> L. J.; Q. B. •157. 


Illustrations.] — A bill bearing several indorse- 
ments was dishtaioured. but was taken up for the 
honour of one of the supposed indorsers by the 
p>Iaintiii, who struck out the subsequent indorse- 
ments. Xlie plaintitf having discovered that the 
signatures of the drawer, the acceptor, and the 
.supposed indorser to the bill were forgeries, 
cunimunicated the same to the defendant, and 
demanded the money back ; notice of the dis- 
liouour was in time to have been sent to the prior 
indorsers by the same day’s post : — Held, that 
tlie erasure of the indorsements did not deprive 
the defendant of his remedy against the prior 
indorsers, and that the plaintiff, having paid the 
muncy in mistake, was entitled to recover it from 
the defendant, \Villilnfnm v. Jolmdoti, 5 D. & R. 
403 ; 3 B. .Sc C. 420 ; 3 L. J, (O.S.) K, B. 58. 

■\Vhere the captain of a king’s ship brought 
home in her public treasure upon the public 
service, and treasure of individuals for his own 
emolument ; and received freight for both, and 
paid over one-third of it, according to the usage 
theretofore established in the navy, to the admiral 
under whose command he sailed ; discovering 
that the law did not compel captains to pay to 
a<lniirals one-third of the freight, the captain 
brought an action to recover it from the admiral’s 
executrix : — HcLi, that he could not recover 
back the public freight, because he had paid it 
with full knowledge of the facts, although in 
ignorance of the law', and because it was not 
against conscience for the executrix to retain it. 
JjpU‘ha?io V, Eacpes, 5 Taunt. 143 ; 14 R. R. 718. 

Where the agents for the grantor and grantee 
■of an annuity rendered an account to the latter, 
in -which they gave him credit for instalments 
•due from the foimier, stating at the same time 
that the money had not been received, and 
allowed the grantee to draw upon them for the 
amount ; and the agents having, in about twelve 
months afterwards, become bankrupts, and neg- 
lected to apprise the grantee in the interval that 
the instalments still remained unpaid by the 
grantor, who had become insolvent : — Held, that 
the money so advanced to the grantee was not 
recoverable back by the assignees of the agents. 
SImw V. Pudon., t'D. & R. 201 ; 4 B, C. 715 : 
4 L. J. (O.S.) K. B. 29 ; 28 R. R. 445. 

fSo, army agents, who allowed an officer to 
draw for wdiat they conceived were increased 
allowances due to him in the shape of pay (but 
which alhwvances were not in fact intended by 
governmcrit to be given to officers in that situa- 
tion), and had sent in an account admitting the 
receipt of the full amount, were not a-How’-ed 
' after a lapse of time, w'hen they found out the 
„ mistake, to retain the surplus from the repre- 
. .seotatives of the officer. Shy rim Y.'Creemoood, 

' a I). & R. 401 ; 4 B. & 0. 28T; M Oar, &R.517 28 
.11. B. 264.' ' ‘ 

plaintiff paid to a dock company dock 
; ' ' . ‘ dues estimated b}^ the plaintiff according to- ,an 


the commissioners of customs : — Held, that the 
excess could not be recovered back. Moss y. 
Mersey I)oeh and Ilarhoitr Board., 20 L. T. 425 ; 
20W.'R. 700. 

All executor, acting, as he believed, in accord- 
ance with the true construction of the testator’s 
w'ill, paid money to the plaintiff. Afterwards, 
the executor having died, his administrator was 
advised by counsel that the money had been 
wrongly paid to the plaintiff, and ought to have 
been paid to another legatee. An independent 
opinion of counsel obtained by the plaintiff took 
the same view as to the construction of the will, 
and, accordingly, in w'inding up the testator’s 
estate, the achninistrator debited the plaintiff: 
with the money w'hich was supposed to have 
})eGU wn-ongly received by her, and paid over 
that amount and the balance of the same fund, 
W'hich had been retained in the executor’s hands, 
to the other legatee. Two years later the plain- 
tiff filed a bill against tlie administrator and the 
other legatee for repayment of the money, on the 
ground that it had been paid under a mistaken 
construction of the wdll r—Held, that the suit 
w'as, in fact, merely an action for money had and 
received, and could not be maintained. Buyers 

V. Inylmm, 3 Cli. D. 351 ; 35 L. T. 677 ; 25 

W. R. 338—0. A. 

By an agreement betw'cen the outgoing tenant 
of a farm and the incoming tenant, the amount 
to be paid by the latter to the former was referred 
to tw'o valuers, wiio made their valuation, A 
promissory note for the amount of the valuation 
(after deducting 2,000/. paid on account) wms 
given by the plaintiff to the defendant ; and the 
plaintiff entered into possession. On the occasion 
of his selling his interest in the farm to a third 
person, the plaintiff discovered that errors had 
been made in the former valuation, by including 
items that ought not by the custom of the country 
to have been valued to him, and items that did 
not exist. He nevertheless paid the promissory 
note at maturity without objection. Afterwards, 
without having given the defendant any informa- 
tion as to the nature of his complaint of the 
valuation, and without having made any demand, 
he brought an action for money had and received : 
— Held, that the plaintiff could not recover. 
Freeman v. Jeffries, 38 L. J., Ex. 116 ; L. R. 4 
Ex. 189 ; 20 L. T. 533. 

The plaintiff wms co-surety with K. in a bond 
given b}?- B. to the guardians of a union, con- 
ditioned for the due accoiinting'to them of moneys 
received by him as treasurer." At the time the 
bond W’as entered into B. was a member of a 
banking firm, into wdiich the moneys of the union 
W'cre afterw’ards paid and drawn out by the 
guardians by cheques in their names. The firm 
became bankrupt, and B. having ceased to be the 
treasurer, the guardians demanded of the plain- 
tiff, as such surety, the balance due from B., the 
late treasurer. The plaintiff, in ignorance of the 
facts, paid the money : — Held, that the sureties 
w^ere not liable on the bond, and that the plain- 
tiff having paid the .money in ignorance of the 
facts, was entitled to recover it. "Mills v. Aider- 
livry Union, 3 Ex. 590 : IS L. J., Ex. 252. 

When a party to secure advances made to him 
assigned to his creditor his present and also his 
after-acquired propert}^ and, the former being 
insufficient to pay the debt, the creditor sold the , 
present and also the after-acquired property with 
the assent of the debtor, who probably thought 
that the after-acquired property passed by assign- 
ment:— -Held, that the proceeds of the after- 
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-der a parties respecting other items, which B. dis- 
could puted, and refused to settle. No evidence was 
24 given of money had and received but the above : 
—-Held, that A. was entitled to recover upon the 
it by count for money had and received. v. 

3 him Stephens^ 10. M. & K. 62 ; 4 Tyr. 869 ; 3 L. J., 
ed to Ex. 312. 

r to a A sum of money allowed in account by mistake 
^aged on a settlement between the plaintiff and the 
The defendant, when the defendant paid the balance 
by a after deduction of that sum, cannot be recovered, 
, and the sum allowed never having passed between 
. had the parties otherwise than by such allowance, 
y the Lee v. 2Ierrett, 8 Q. B. S20 ; 15 L. J., Q. B. 289 ; 
dy so 10 Jur. 916. 


Against Agents on Payment over to Prin- 
cipal.] — Where a defendant received from his 
principal abroad a bar of silver, and took it to 
the plaintiff, who melted it, and sent a piece to 
an assayer to be assayed at the defendant’s 
expense, and paid a price for the bar to the 
defendant, as for the number of ounces of silver 
which by the assay it was calculated to contain, 
which number was afterwards discovered to 
exceed the true number .—Held, that the plain- 
tiff might, after having offered to return the bar, 
maintain an action against the defendant for the 
price thus paid to him under a mistake, although 
he had forwarded his account to his principal, 
and in it had placed the price received to the 
credit of his princi])al. fho? v. Prentice, S M. 6c S. 
344 ; 16 E. R. 288. And see Gomenj v. Bond, 


goods to the amount of 71/. ; the plaintiff autho- 
rised M. to pay the defendant that sum. M. paid 
the defendant 501., and applied the remaining 
21/. to hi^" own use. M. also owed the defen- 
dant 24/.; and the defendant drew on him a 
bill for 45/., the amount of these two sums, 
which he accepted, but which was dishonoured 
when due, and M. subsequent^ became a bank- 
rupt. The defendant applied to the plaintiff for 
payment of the amount of the bill, representing 
that it had been left unpaid on the plaintiff’s 
account by M., and the plaintiff on such repre- 
sentation paid the 45/., and took possession of 
the bill. In an action to recover back the 
balance of 24/., as having been paid under a 
misrepresentation of the facts Held, that the 
plaintiff was not bound to prove that before 
action brought he tendered back the bill to the 
defendant. Pope v. Wra//, 4 M. & W. 451. 

In 1811 L., being possessed of premises under 
leases which would expire at Midsummer, 1854, 
granted to T. and E. an annuity of 222/. 4.9. 5d. 
for three lives, to secure which he granted to 
each of them an underlease of the premises for 
forty- three years, if the lives, or the survivor of 
them, should so long endure. In 1827 the 
premises were assigned to the plaintiff for the 
residue of the terms granted to L., subject to the 
annuities, and to the underleases for securing 
the same. In 1825 T. and E. were let into 
possession of the premises, at the rent of 550/., 
payable to them in equal moieties. T., the last 
survivor of the cestuis que vie, died in 1851, and 
from his death, down to the expiration of the 
leases granted to L., E., as their agent, applied 
for and received the rent from the plaintiff for 
them and the representative of E., and accomited 
for a moiety to each of them, deducting payments 
thereout in respect of ground rent, rates, taxes, 
insurance, repairs, and commission ; — Held, that 
the plaintiff was entitled to recover back the 
sum so paid by him under the mistaken impres- 
sion that the right to receive it still continued, 
deducting onh^ the sums paid by the agent in 
resipect to ground rent, rates, and taxes. BmLer 
V. 'Brown. 1 C. B. (N.s.) 121 ; 26 L. J., G. P. 41 : 
3 Jur. 18 : 5 W. R. 79.' 

On Settlement of Accounts.] — There being 
mutual accounts between A. and B., the latter 
met C., A.’s brother, to settle them. Two 
accounts were brought by C. The first con-' 
tained various items of money received by B. 
for A. B, settled and signed tiffs account. 0^' 
then produced another account between the. 


3 M. & S. 378. 

But when money has been paid to an agent 
under a mistake of fact, and the agent has either 
paid it over or settled his account with his prin- 
cipal, and is guilty of no fraud in the matter, he 
is not liable to refund the money. Holland v. 
Rimell, 4 B. & S. 4 ; 32 L. J., Q. B. 297 ; 8 L. T. 
468 ; 11 W. R. 757— Ex. Ch. 

Certain bales of cotton were consigned by 
merchants at Madras to London for the account 
of their correspondents, the plaintiffs, who were 
merchants at Liverpool, under bills of lading 
having in the margin, pursuant to the course of 
business at Madras, a note of the measurement 
and the amount of freight. On the ship’s arrival, 
tlie plaintiffs’ brokers sent the cotton to a wharf 
with a copy of the bills of lading, another copy 
of the bills of lading being forwarded to the 
plaintiffs. According to the ordinary practice, 


ship s accounts upon the supposition that all was 
right. The plaintiffs, on balancing their accounts' 
with the Madras house at the end of the follow- 
ing year, discovered for the first time that they, 
had overpaid the defendants to the extent' of 
88/. Ss. and brought an action to recover it 
back : — Held,, that the, money having been paid' 
under a mist^e of fact, the plaintiffs were 
entitled to recover it .back from the owner of the •' 
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ship, but not as against the two tlefentlants as 
ship's brokers, who bad settled accounts with 
the owiiei- in the bona tide belief that the^ pay- 
ment had been riaiitlv matle. Shand v. Grant, 
15 C. B. (N.S.) ;124 ; 9 L. T. 390. 

A. bouLdit cotton of B., both being cotton- 
brokers at Liveqiooi, and each acting for an 
undisclosed principaL Weight-lists of the cotton 
were in tlic usual course delivereil to each party 
from the wareiiouse-keepjer at the dock ; but 
by a mistake made by a clerk of B. in adding 
up the tigures, the quantity appeared to be 
lOO (WYt. more than it really was. ami A., in 
ignoram.’e of the mistake, paid B. 509/. lOs. 
too much. The mistake was not discovered by 
either partv until several months afterwards. 
In the iiieantime, B. had allowed the money so 
received by him to be settled in account between 
himself aiid liis principals, to whom he had 
made advances ; and at the close of the trans- 
actions between them there was a large balance 
owing' by his principals to B. : — Held, that A. 
was eTititle<l. to recover back from B. the sum so 
overpaul to him, the case not falling within the 
rule by which an agent is relieved from respon- 
sibility where lie has bona tide paid over money 
received by him on account of his principaR 
Xcwall V. D)nflinm?t, L. 11. <3 C. P. 405 ; 25 
. L. T. 382. ■ ■ 

14. Foil MoNi'iy PAID ON Illegal Con- 

TEACTS. 

An action will not lie to recover back money 
imid for doing an illegal act. WM v. Bishoj), 
Bull. N. P. I HA 

But where A. receives money to the use of B., 
on an illegal agreement Ijctween B. and 0., in an 
acti(m by B. for money received, he cannot be 
allowed to set up the illegality of t1ie contract as 
a defence. Tennant v. Bllintf, 1 Bos. t-V: P. 8 ; 4 
E. E. 755. 

If a i/arty knowingly engages with another in 
an illegal transaction,* the money advanced by 
him in such business is not recoverable : aliter, 
where a party has been ignorantly drawn in by 
the craft or imposition of such person. Drum- 
mond V. Deeij, 1 Esp. 152. 

Money paid or goods delivered for an illegal 
purt)Osc"may be recovered back before that pur- 
pose is carried out, notwithstanding that the 
party seeking to recover may be compelled to 
allege tiiat his purpose in making such payment 
or delivery was illegal. If, however, the illegal 
purpose has been carried out, he cannot recover 
by alleu'ing its illegality, Taylor v. Dowers^ 4(> 
L, J., Qi B. 39 ; 1 Q, B. D. 291 ; 34 L. T. 938 ; 
24 W. E. 409— C, A. 

Where money lias actually been paid upon an 
immoral or illegal consideration, fully executed 
and carried out, it cannot be recovered by the 
person who paid it from the person to whom it 
was paid ; but wiiere money has been paid to a 
person in order to eEect an illegal purpose with 
it, the person making the payment may recover 
the money back before the purpose is effected. 
WiUon v. Stray nell^ 50, L. J.. M. C. 145 ; 7 
Q. B. I). 548 ; 45 L. T, 218 ; 14 Cox, C. G. 624 ; 

• 45 J. B. 831. ' ■ . 

Where a pez'son is, upon conviction of a 
.jv ; criminal offence, required to find a surety for his 
good behaviour, and by a^’eement with his 
. ' ' surety deposits money with him, he cannot after- 
' /wards sue for the amount as money had and 
received. .The illegal object is sufficiently com- 


plete where the deposit has been made and the 
security executed, and the principal cannot, by 
repudiating the transaction before the security 
is forfeited and the money a { -plied as an indein- 
nitv, recover the money. Herman, v. JeurJinoi\ 
54 L. J.. Q. B. 340 ; 15*' Q. B. I). 561 ; 53 L. T. 
94 : 83 W. R. 606 ; 49 J. P. 502—0. A. 

The defeiuiants, acting as solicitors for a peti- 
tioning crcilitor, and with bis authority, entered 
into mi agreement with tlie |)laintiff that in 
consideration of a })aymeiit to them ot 40/. by 
him they waived their* claim for costs, and under- 
took not to a})pear at the bankrupt’s public 
examination and not to oppose his order of dis- 
charge. The money was paid to the defend,n,nts, 
and they did not appear at the public examina- 
tion of the bankrupt. Before any ap})licatiori by 
the bankrupt for an oi'der of disciiarge, the 
plaintiff demanded the return of the money paid, 
but the defendants refused to return it : — Held, 
that the plaintiff was not entitled to .recover the 
money back, because the contract was an illegal 
contract, and, where there has been a partial 
carrying into' effect of an illegal pui'pose in a 
substantial manner, and something still remains 
to be performed, it is impossible for money paid 
under that illegal contract to be recovered back. 
Dearlei/ v, Thonuton. 59 L. J., Q. B. 288 ; 24 
Q. B. b. 742 ; 63 L.' T. 150 : 38 W. E. (514 ; 54 
J. P. 804— C. A. 

If A. receives money of B., to the use of C., it 
may be recovered by G., though the considero,- 
tion on which B. paid it was illegal. Farmer v, 
Bv,h,mT 1 Bos. & P. 296. 

The plaintiffs, a Frenchman and a Swiss, 
carrying on trade at Lisbon under the name of 
the "defendant, a Portuguese, shipped a cargo 
thence for a port of France, which cargo being 
cajffured by a British cruiser, and libelled for 
condemnatfon in. the court of admiralty, as 
French and enemy’s property, was ordered to be 
restored to the defendant on his putting in and 
establishing, with the plaintiffs’ privity and 
consent, a claim to it as his own property : — 
Held, that the plaintiffs were, by thus colluding 
with the defendant to withdraw from the ad- 
miralty the decision of the true question, by 
establishing a false fact, estopped from main- 
taining an action against the defendant for the 
proceeds, by showing the true fact, that the 
property was their ow,n, and that the defendant 
was their agent. iJe Hetton v. Be Mello., 12 East, 
234 ; 2 Camp. 420. 

A testator having borrowed money on a respon- 
dentia contract prohibited by the laws of this 
country, his executors refunded the money to 
the lenders : — Held, that the executors could not 
maintain an action to recover hack this money, 
notwithstanding the lenders could not have com- 
pelled them to pay it. Munt v. Stolm. 4 Term 
Eep, 561 ; 2 E. E. 459. 

But where A., in consideration of 210/. paid by 
B., gave a bond for the payment of an annuity 
to the latter of 103 guineas, till the hop duties 
should amount to a certain sum : before this 
event had taken place, B. brought an action to 
recover back the 210/. of A. : — Held, that the 
action was maintainable. Taiyxmden v. Ilandall, 
2 Bos. tk P. 467 ; 5 E. E. 662. 

Guardians of a poor la-w union indicted the 
plaintiff for disobe.ying an order of sessions for 
maintenance of a bastard. Before trial, he 
offered a compromise, and the clerk to the 
guardians, on their behalf, agreed with him for a 
sum on account of costs and maintenance, which 
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lie paid and the indictment was dropped. After-, 
wards the plaintiff discovered that the ordeivof 
sessions was defective and voiclj and he brought 
an action against the clerk for money had and 
received : — Hehl, that if the compromise was 
illegal, the plaintiff being in pari delicto with 
the other parties offciiding, could not sue them 
for the money he had paid. Goodall y. LuiondeSy 
6 Q. B. 46-1 ;‘l) Jur. 177. 

Where the captain of a king’s ship brought 
home in he,!' public treasure upon the public 
service, and treasure of individuals for his own 
emolunient ; and received freight for both, and 
paid over one-third of it, acco,rding to the usage 
thei'etofore established in the navy, to the 
admiral under whose command he sailed. He 
afterwards discovered that the law did not 
compel captains to pay to admirals one-third of 
the freight, and brought an action to recover it 
from the admirars executrix : — Held, that he 
could not recover back the private freight because 
the whole of that transaction was illegal. Bris- 
bane v. DaonoH, 5 Taunt. 148 ; 14 E. E. 718. 

A person who has authorised the application 
of his money to an illegal purpose can recover it 
before it has been paid over for or applied to 
such pur].)ose. Bone v. BMess^ 5 H. & hf. 925 ; 
29 L. J., Ex. 438. 

E., being an owner of a ship or a vessel, in 
order to efect a sale of it to the Turkish Govern- 
ment, authorised B., his agent, to bribe the 
officials of that government. B. accordingly 
sold the ship for 6,500^.; 6,0007. to be paid to 
E. and 500Z. to the officials, and received the 
whole sum of 6,500^. from the government. It 
appeared that the whole transaction was a fraud 
on. the government. B. paid over to the officials 
300/'., but did not pay over the remaining 200/. : 
— Held, that E. was entitled to recover the 200Z. 
from B. Ib. 

To an action for money had and received the 
defendant pleaded, that a race was about to be 
run, and that an illegal game called a lottery 
was set up by the defendant for subscribers of 
1/. each ; to "be paid to him under regulations, 
in substance, that the subscriber whose name 
should be drawn out of a box next after the 
name of the horse, drawn from another box, 
which ho.rse should be placed ffrst in the race, 
should be entitled to receive from the defendant 
100/. The plea alleged that the subscriptions 
were paid hj the i.ffaintiff and others to the 
defendant, and that the plaintiff, under the 
regulations, was entitled to the lOOZ. : — Held, 
that the plea disclosing a transaction within the 
prohibition of 10 & 11 Will. 3, c. 17, and 42 Geo. 
3, c. 119, was good in form, as setting up illegality 
of consideration bj" statute, and did not amount 
to the general issue. AUjjort v. AV/7, 1 C. B. 
974 ; 3 I), k L. 233 ; 14 L. J., 0. P. 272 ; 9 Jur. 
900. P., Gatty v. Field, 9 Q. B. 431 ; 15 

L. J., Q. B. 408 ; 10 Jur. 9S0. 


15. When Paid ok Eeceived under a 
Deed. 


out of the ffrst moneys due to the defendant. 
Afterwards, being indebted to B. in 997/., be 
executed a deed, reciting the above acts, a.shign- 
ing to B. such sums as then were or shouJd 
become due to him the defendant, from T., in 
trust — first, to pay the iffaintiff ; and, secumdly, 
to pay the 997/. The defendant afterwards 
received 150/, from 4’., and the plaintiff’ suetl 
him for money had and received; — Held, that 
the action lay for the 150/., though no proof was 
given of T.’s assent to the order ; and though, 
at the time of making the deed, there was not 
150/. due from T. PooJey v. Goodwin, 4 A. & E. 
94 ; 5 H. & M. 466 ; 1 H. A W. 567. 

In an action for money had and received, if 
the defendant sliews a deed of assignment of the 
money to himself, and a receipt for the con- 
sideration-money indorsed, it is a good discharge, 
though there is pregnant evidence of suspicion 
that the consideration is falsely recited, and 
that the money never was paid. Bowntree v. 
Jacob, 2 Taunt. 141, 

The .relief on the ground of imposition is in 
equity. Ib. 

If A. agrees to sell an estate to B. and is 
afterwards disabled fi'om doing so, B. may 
recover back the money deposited in an action 
for money had and received although the con- 
tract be under seal. Gvcvillc v. I)a Costa, 
Peake’s Add. Cas. 113. 


16. Foe Money Paid on Failure ob‘ 
Consideration. 


An action will not lie to recover back a sum 
of ]rioney paid as a <leposit on the purchase of 
an estate, when the instrument under which the 
deposit was made was under seal. Enylish v.' 
Blundai, 8 Car. & P. 332. 

The defendant being indebted to the plaintiff 
in 150/., and being employed by T. to perform 
works, for which he was receiving a percentage, 
wrote an order to T. to pay the plaintiff 15U/. 

YOL. IX. 


A., a loan contractor, ilelivered to B, certain 
scrip receipts, stating that B. had paid him 10/. 
per cent, deposit in respect of a certain quantity 
of Neapolitan stock, and that on payment of the 
balance the bearer would be entitled to certi- 
ficates for that amount of stock. B. transferred 
the receipts to C. for a valuable consideration ; 
A., by advertisement, offered the holders of the 
receipts, upon certain conditions, an extension of 
time for payment of the bnlaiice due on them ; 
requiring also that the receipts should be left at 
his office for the purpose of being marked, as 
holdeii under the new' conditions. The receipts 
tJ'ansferred by B. to C. were by him sent to A.’s 
office, wdien indorsed by A. ■with G.’s name. Qdie 
latter having failed to comply with the new con- 
ditions, A. refused to deliver the certificates or 
return the deposit. C. claimed the return of the 
deposit as being retained by A. without con- 
sideration : — Held, that C. w^as not entitled to 
recover the same, because B. had full considera- 
tion for the deposit in the option which the 
scrip receipts gave him to become the proprietor 
of so much stock, by payment of the balance of 
the price, on the day named. Bothsehild v. 
Hennings, 9 B. & C. 470 ; 4 M. A Ey. 349 ; 7 
L, J. (b.s.) K. B. 230, overruling Hennings v. 
Bothsehild, 4 Bing. 315 ; 12 Mooi'e, 559. 

A contract "was made for new machinery for a 
ship to he paid for by instalments on certificates 
of the plaintiffs’ surveyor. Two instahnents 
were paid when the ship wms lost at sea : — Held, 
that the plaintiffs could not recover back the 
amount of the instalments in an action for 
money had and received. Anglo - Mgy2)fhin . 
Navigation Co. v. Bcmiie, 44 L. J., 0. F. 130 : 
L. E. lOiC. P. 271 ; 32 L. T. 467 ; 23 W. E. 626. 

A stockbroker sold for the defendant four* 
Guatemala bonds, and paid him the amount. 
The bonds, after they had been in the hands of 
the purchaser two days, were discovered not to , 
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)e marketable ; whereupon the broker, without 
jomiiimiicating with the defendant, took them 
3 aek, and reimbursed the purchaser. The defen- 
laur, on being applied to, wrote to say that he 
.vas only an agent as to part of the bonds, but 
Jint if payment had been made on his part, he 
^voui<l reiinburse the broker. The defendant 
tailed to prove that all the bonds were not his. 
It was proved that brokers on the stock exchange 
do business as principals in dealing in foreign 
stock :--Held, that an action for money had and 

received was maintainable against the defendant. 

Young v. Colo, 8 lling. (N.C.) 724 ; 4 Scott, 489 ; 
S Hodges. 120 ; 0 L. J., C. P. 201. 

The ''plaintiff remitted to the defendant the 
price of some hay which he had sold for the 
defendant, before the money had been paid by 
tlie purchaser, and then sent the defendants 
servant with the hay to the purchaser. The 
servant having been cheated of the hay before 
he arrived at the purchaser’s: — Held, that the 
defendant was liable to refund the money 
remitted. Gingnll v. Glancovli, 8 Bing. 86 ; 1 
M. Scott, 125 ; 1 L. J., C. P. 41. 

On the 14th August the defendants, share 
brokers at Liverpool, bought for the plaintiS, in 
their own names, thirty railway scrip shares, to 


patentee was about to take out. ine money was 
paid to the patentee, but he died almost imme- 
diately afterwards, and in consequence of his 
deatirno application was ever made for a renewal 
of the former patent, or the grant of one for the 
new invention. The plaintiff brought an action 
against the patentee's executors to recover back 
the 150k, on the ground that the consideration 
for it had totally failed Held, that he was 
entitled to maintain the action, on the ground 
that on the true construction of the contract 
between the parties he had bought the right to 
have an application for the patents made, not 
merely the right to have the benefit of it if it 
should happen to be made, and the consideration 
had, therefore, wholly failed. Knowles v. Bovill, 
22L. T. 70. 

All English company, being possessed of a 
patent (taken out and valid in England, but not 
valid in Berlin) for a process of utilising sewage, 
agreed to sell to B. for 15,000k the sole and 
exclusive right to use and exercise the patent 
process in Berlin. B. was really acting on behalf 
of H., a large shareholder and director in the 
English company, and his object was to form a 
company for using the process in Berlin and to 
induce persons to take shares in the Berlin com- 
pany, under the belief that the company, having 
bought the right sold tp B. by the English com- 
pany, would be entitled to the exclusive use of 
the process in Berlin. The scheme was carried 
out in the following manner: — B. conveyed Ms 
interest to L. for 30,000k L. then conveyed his 
interest so acquired for 30,000k to M., a clerk in 
H.’s office, as trustee for the intended company at 
Berlin. The 30,000k was, in fact, paid to H. and 
not to B. B. and H. and L. all knew, but the 
English company did not know, that by the law- 
existing at Berlin no exclusive right to use the 
, process there could be obtained. B. brought an 
action to recover the 15,000k from the English 
company, on the ground that, as there wars no 
exclusive right to use the process in Berlin, the 
consideration had failed : — Held, that no action 
could be maintained, first, because B. had in fact 
obtained that for which he had paid the 15,000k, 
namely, an ostensible grant of the exclusive right 
in order to float the Berlin company : and, secondly, 
because B. had paid the money for the purpose of 
defrauding the shareholders of the intended com- 
pany at Berlin. Beqhie v. Phosphate Sewage 
Co., 1 Q. B, D. 679 ; 35 L. T. 350 ; 25 W. R. 85— 
G. A. Affirming, 44 L. J,, Q. B. 233. 


meeting the call. Ewen v. Woods, 11 Q. B. 13 ; 
17 L. J.. Q. B. 206 ; 12 Jur. 329. 

The defendant having sold to T., through the 
agency of the plaintiffs, who were factors, some 
baik, "which he agreed should be equal to^ the 
sample, drew- a bill on thei 
bark, which they accepted. 


The bark not being 
equal to the sample, and being rejected by the 
buyer ' 
having 
recover 
Jfooper V. 

233. 

The plaintifics in 


“Held, that the consideration of the bill 
failed, the plaintiffs w^ere entitled to 
the amount of it from the defendant, 
Tuffry, 1 Ex. 17; 16 L. J., Ex. 

London ordered from the 
defendant, at Singapore, first, 25 tons, and then 
150 tons of gum, at_ I8s. per cwt. all charges 
Included. 

of lading of these twro quantities, as shipped at 
Smgapore, w-hich invoices and bills were handed 
to tiie plaintiff's in exchange for their acceptances 
for the respective amounts according do the 
Invoices, and before the arrival of the goods the 
plaintiffs paid the amount of their acceptances. 


at per cwt. all charges 
The defendant sent invoices and bills 
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The plaintiS had employed P. as his agent to 
purchase goods, which P. bought in his own name, 
of W. & Co., and others, and invoiced in his own 
name to the plaintiff, taking from him his accep-. 
tances in pjayiiient. One of these acceptances, 
partly for goods which had been purchased of 
W. & Co., remained in the hands of P, until his 
bankruptcy, when it was taken possession of by 
the official assignee, and the amount received and 
carried to the credit of the estate. Before the 
bankruptcy W. & Co. had applied to the plaintiff 
for payment ; and after the bankruptcy and 
after payment of the bill by the plaintiff they 
.sued him and he settled their claim : — Pleld, that 
he was not entitled to recover the amount of the 
bill from the ofiicial assignee, as even assuming 
that he was liable to W. & Co. for the goods 
bought of them, there was only a partial failure 
■of consideration, and the payment to them was 
voluntary, with full knowledge of the facts. 
Barl)or Y.Butt, 4 IT. & N. 759; 28 L. J., Bx. 
:381. 

A. purchased from B. an ustaniped bill of 
exchange, \vhich purported on the face of it 
to be di'awn at bierra Leone. B. declined to 
endorse it, but allowed A. to have it to make 
incjuiries as to the solvency of the parties. The 
acceptor became bankrujh, and on proof against 
his estate being tendered, it turned out that the 
bill was drawn in London and proof of it was 
rejected : — Held, that A. was entitled to main- 
tain an action for the recovery of his purchase- 
money against B., on the ground that there 
liad been a total failure of consideration. Gom- 
pertz V. Bartldt, 2 EL fc Bl. 849 : 2 C. L. B. 
'89.5 ; 28 L. J., Q. B. 65 ; IS Jur. 266 ; 2 W. B. 
■43. , ■' 

A broker having an order to buy fifty bales 
■of cotton executed it by buying "them along 
with 250 other bales in a single contract with 
one vendor : — Held, that money given to the 
broker to jaiy for the fifty bales, in the belief 
that the order had been duly executed, might be 
recovered back as paid on a total failure of con- 
sideration. Bostoeh w Jardlne, 3 H. k C. 700 ; 
34 L. J., Ex. 142 : 11 Jur. (N.S.) 586 ; 12 L. T. 
577 ; 13 W. IL 970. 

A. agreed to take a house at a certain rent, 
and to pay a premium on the completion of the 
lease. He entered into possession and paid part 
of the premium, but refused to take the lease on 
the ground of a difference as to the terms of the 
agreement : — Held, that he could not recover the 
part of the premium as them had not been a 
total failure of consideration. CuUoit v. Dorvell^ 
17 W. IL 672. See Wrkjht v. Xeivtoji, 2 C. M. 

B. 124. 

A., who resided in New South Wales, being 
• entitled to an annuity for his life, assigned it. 
in 1847, to trustees, to dispose of it for his benefit, 
Tlie plaintiff entered into a correspondence with 
the trustees upon the subject of the purchase ; 
aod the terms of the purchase were not finally 

■ detei’mined upon and settled until the 28tli 
February, 1849. Upon the 6th of that month 
the annuitant died. The purchase-money was I 
paid by the plaintiff in ignorance of the fact, and 
was ultimately received by the executrix of the 
deceased : — Held, that as at the time of the 
purchase of the annuity it had ceased to exist, 
the plaintiff was entitled to recover back the, 
whole of the purchase-money from the executrix, 

■ on the ground that the money had been paid 
without consideration. StricMand v. Twrmr^ 
7 Ex. 20S ; 22 L, J., Ex. 115. 


17. On Bescission of Special Contract. 

To entitle a purchaser to maintain an action 
to recover back a deposit paid on a contract for 
the sale of goods, there must be either an agree- 
ment to rescind or circumstances upon which a 
special action for a breach of the contract would 
lie. Mtt v. Cassanet, 5 Scott (n.r.) 902 ; 4 
Man. & G-. 898 ; 12 L. J., C. P. 70 ; 6 Jur. 1 125. 

The plaintiff contracted to buy of the defen- 
dant shares in a company, the deed of settlement 
of wdiich provided that the assent of the directors 
to a transfer should be necessary in order to 
complete the title of the purchaser. The plain- 
tiff’s broker made out the transfers, and procured 
the signature of the defendant to them, and the 
plaintiff paid the price contracted to be given 
for the shares. The directors, however, in conse- 
quence of some dis})ute with the defendant, 
refused to assent : — Held, first, that it was the 
duty of the defendant to procure the assent of 
the directors, and to do all that was necessary to 
invest the plaintiff with the property in the 
shares ; and that, on his failure to do this, an 
action might be maintained against him by the 
plaintiff to recover the price he bad paid for the 
shares ; and, secondly, that the return of the 
transfer was collateral to the contract of pur- 
chase, and not a condition precedent to the 
right to recover the purchase-money. Leemam 
V. Lloyd., 7 Q. B. 27 ; 14 L. J., Q. B, 165 : 9 Jur. 
328. 

The defendant being employed by the owner 
to sell a farm, agreed by a written memorandum 
to sell the farm to the plaintiff for 2,7007., with- 
out naming the seller. The plaintiff paid the 
defendant 1007. deposit in part of the purchase- 
money, and two days after signed a contract for 
sale by S. (the owner) to himself, whereby he 
agreed to pay on its execution 1007. as a deposit, 
for which S. undertook to pay interest till the 
completion of the purchase. The contract was 
afterwards rescinded for want of title in S. ; but 
the defendant, before he had notice of the 
rescission, paid S. 507., retaining the other 507. 
under an agreement with S. to give him (the 
defendant) half of any amount lie niiglit get 
for the farm above 2,6007., but the retention of 
the 507. ivas without the consent of S. : — Held, 
that the plaintiff could not recover in an action 
against the defendant for any part of the 1007. 
llitrley v. BaUr, 16 M. &; W. 26; 16 L. J., Ex. 
273. ■ 

An action for money had and received lies 
when a payment has been made on a contract 
which is put an end to ; but if it coiitiimes open, 
the plaintiff can only recover damages, and then 
he must state the special contract and the breach 
of it. Ihecm* y. Barrett, 1 Term Bep. 3 33. 
S. P., V. Bowms, 1 Dough 23 ; Brnds v. 

1 Car. & 

When some act is to be done by each party 
under a special aginement, and the defendant, 
by his neglect, prevents the plaintiff from carry- 
ing the contract into execution, the plaintiff may 
recover back any money paid under it. Giles v. 
Edwards, 7 Term Bep. 181 ; 4 R. B. 414. 

On a deposit of money by one person with 
another as security upon his becoming bail for 
the depositor, the money to be returned when 
the liability as bail has ceased : the question for 
the juiy is, whether the proceedings have in 
■ effect terminated, and the rescission of an order 
I for the institution of proceedings, with the fact 
I that none have in fact been since instituted, 

V:.:.'' •■', -;r43— 2^ ■ 
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coupM with lapse of time, is evidence that the 
proceeilings have terrainated. Satsun v. frame, 

* The pui'cha-ser of a mare at an auction was 
induced to buy hoi- by the description tl^at she 
had been hunted with of tam hounds. Ihc 
coiiilitions of sale 

answering tl^e description must be le 
before a specilled time, otherwiseblie purcliasu* 
must keep them with all faults 
paid the price, and was casually told that the 
description was untrue. Is-everdieless he re- 
movetl the mare to his own stables, and while 
being so removed, she ran away and injured 

herself severely, without any negligence on the 

purchaser’s part. Tlie description was, in tact, 
untrue, and on that ground the ptirch^er 
returned her to tlie seller within the specihed 
time Held, that since the purchaser had in 
removing her done no more than he was entitled 
to do under the contract, and since the injuries 
were not owing to any negligence on his part, he 
hatl nor lost his right to rescind the contract, 
and could recover the price from the seller as 
money had and received. Head v. ’ 

41 Ex. 4 ; L. Ih 7 Ex. 7 ; 25 L. T. 631 ; 
30W. S. 115. 

IS. 0^" Aboetive or Abandoned Under- 
takings. 

An allottee of shares, who has paid his money 
for shares in a concern which never came into 
existence, or which is abandoned, may recover 
it back as money had and received to his use, 
unless shewn to have consented to or acquiesced 
in the application of the money. Ashpitel v. 
Seeeomhe,'() Kailw. Cas. 224; 5 Ex. I4p 13 
L. J., Ex' 82— Ex. Oh. S, P., Kenipson v. Sawi 
dees, 4 Bing. 5 ; 12 Hoore, 44 ; 2 Gar. & P. 366 
5 L. J. (o.sO C. P. 6. 

An allottee of shares in a mine worked on the 
cost- book principle is entitled to recover back 
deposits paid by him on the shares, where the 
working of the mine is abandoned before all the 
shares mentioned in the prospectuses are sub- 
scribed for. or the amount of deposits on all the 
shares paid up, the deposits not being proved to 
have been spent upon liabilities incurred withdhe 
plaintiff’s knowledge- Johmony. Goslett, W G. B. 
728 ' 25 L. J., G. P. 274 ; 4 W. B. 655. Affirmed. 

3 0. B. (N.s.) 69 ; 27 L. J., C. P. 122 ; 4 Jur 
(N.s.) 50 ; 6 iX. B. 127 — Ex, Gh. 

Where ' deposits wmre paid, according to a nile 
of the company, to certain^ bankers, and the 
account with tlxem was kept in the name of five 
directors Held, that other directors who had 
interfered in the management were liable along 
with those five. Ib. > . , 

The defendant, being one of the provisional 
directors of a projected railway company, issued 
with them circulars, stating that, ‘"in the event 
of the act not being obtained, the directors 
undertake to return the whole of the deposits 
without deduction.” The- plaintiff applied in 
writing for shares. The directors, by the autho- 
rity of the defendant, answered in writing, 
inclosing the circular, stating that shares were 
allotted to the plaintiff, that he must pay the 
deposit by a given day, and that, on his doing so, 
and presenting that letter, a receipt would be 
, given him, which would be exchanged for scrip 
on his executing the parliamentary contract. 
Hb paid the deposits, and executed -a deed, which 

1 -1 \ : - _1 +xrrr\ 


trustees ; and in terms authorised the 
to expend the deposits for the purpose of obtain- 
ino* an act. The circulars were sent by the 
cfefendant to induce the plaintiff to believe that 
if the deposits were paid and the deed executed, 
the depo&dts would he returned by theHefeiidaiit 
and the other directors to the plaintiff, in the 

event of failure to obtain the act ; anf the Plaim ^ 

tiff was induced to pay the deposit on those terms. 
Ho act was obtained Held, that it siiihciently 
appeared that the defendant agreecl 
amount equivalent to the deposits, and that H 
was not any objection to an 

and received, that by the agreement the specihc 
monev deposited might lawfully be spent, and 

r equivalent amount paid. 

(LorS) V. Mowatt, 4 El. & Bl. 1 ; “Ai Pif '-Vs ^ ’ 
ks L. J., Q. B. 38 ; 18 Jur. 1094 ; 2 W. E. ofa8. 


19. Eoe Money Paid on Failure oe Title. 

Bent paid bv A. to B., claiming as devisee, the 
amouni.‘of which A. is afterwards compelled to 
pay to the heir, may be recovered by A. as money 
had and received to his use, B. setting up title 
to the lands when the action is brought, or at the 
trial. Sewsovie v. Geaham, 5 M. &; By. 64 ; U> 

B & C 234. 

A defendant supposing liiinself the legal lepie-- 
sentative of a lessee for years, sold the term, and 
delivered the lease to the plaintiff, but without 
anv assignment or formal conveyance, saying 
“ the premises were his. and if anything happenetl 
he would see the then plaintiff righted ' 

Held, that the plaintiff might maintain an action 
against him for money had and received, the 
rio-htful administrator of the tenant for years 
having ousted the plaintiff by ejectment. Onpps- 
v. llea(li\ 6 Term Bep. 606 ; 3 B. B. 273. 

A devised to B., C., I), and E., two parcels of 
land upon trust, to sell and divide the money 
amongst his brothers’ and sisters childieii . B., 

G. -I), and E., the last being one of twenty-four 
persons entitled under the will to a share of the 
monev, were proceeding to sell, when it was- 
agreed' by the three first trustees, and the twenty- 
three other persons entitled to^ the money, that 
E. should become purchaser of the two pareds 
of land, paying 30U?. for one and 700Z. for the 
other ; a co.nveYance was accordingly prepared 
and executed by B. and C. only, upon which E. 
took possession of the lands, and paid the pur- 
chase-money, which was divided among the several 
persons entitled under the will ; E., being after- 
wards evicted from the smaller parcel, in con- 
sequence of a defect in the title derived iitKier ■ 
the will, brought an action against one of the 
twenty-three persons to recover the share of the 
300^. received by him, at the same time refusing 
to give lip the jlarcel of land for which 700Z. had 
been paid : — Held, that lie was entitled to recover. . 
Johnson V. Johnson, 8 Bos. & B. 162 : 6 B. K. 

736. ' , 

An action will lie to recover the expenses ot 
the conveyances, and interest of the money p^’o- 
cured to purchase an annuity, where the grantor 
has misrepresented the charges affecting the 
estate to be charged with the annuity. • 

v. Bartooi, 1 Esp. 267. 

When a person, bond- fide, believing he has a 
title, sells to another property to which in reality 
he has no title, and the conveyance is duly exe- 
cuted, the purchaser cannot afterwards^on dis- 
covery of the defect recover back the price paid 
as money had and received. Glare v. La-vil), 
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44 L. J., C. P, 177 ; L. R. 10 G. P. 3B4 ; 32 L. T. 
19(): 23 W. R. 389. ' 

A lease for three lives, or thirty-one years, 
■contained a danse of forfeit are if any writ of 
execnti 07) should issue by virtue of which it 
sliould be liable to be taken in execution or sold. 
Under a fieri facias issued against the lessee, the 
sheriff sold aiicl conveyed his inteicst under the 
lease, “ if any,” to the plaintiff, who, before he 
bid at the auction, knew it was a freehold lease, 
anti was aware of the clause of forfeiture ; the 
purchaser having got possession, and having 
been evicted Held, that he conld not recover 
the purchase-money in an action against the 
sheriff for money had and received. GrliHn v. 

Ir. R. 9'C. L. 488. 

The defendant having bought a personal 
chattel at a sheriff’s sale, the plaintiff afterwards 
offered the defendant, and the defendant accepted, 
57. for bis bargain, and the plaintiff paid the 
advanced price to the defendant ; afterwards, 
the chattel was claimed by a third pai'ty under 
a superior title, and the plaintiff was prevented 
from taking possession of it ; both parties knew^ 
that the sale took place under an execution : — 
Held, that there was no implied warranty of 
title by the defendant, and that the plaintiff 
cculd not recover back the price paid by him, as 
upon a failure of consideration. Cluqman v. 
Speller, 14 Q. B. 621 ; 19 L. J., Q. B. 239 ; 14 
Jiir. 652. 

An agreement recited that the defendant had, 
as he was advised, legally put an end to a lease 
granted to A. of a farm by entering thereon by 
reason of the bankruptcy of A., pursuant to a 
powe!* in the lease, and it was agreed that the 
defendant sliould grant a lease of the farm to the 
plaintiff at a yearly rent, payable quarterl}’’. The 
lease was to commence on a day certain if the 
defendant could legally make it, or as soon as he 
was in a situation to do so, the rent to commence 
from the coniniencement of the term, or on 
possession being given, which should first happen. 
The plaintiff was to pay the defendant 5007. on 
possession being given to him, as a bonus for the 
lease to be granted. The plaintiff was admitted 
into possession, and occupied the farm for two 
years, and paid 2507. in respect of the bonus. The 
defendant was unable to grant the lease, the 
commission of bankruptcy of A. having been 
superseded. The plaintiff brought an action 
against the defendant for not granting the lease : 
-^Held, that the recital in the agreement w^-as 
prirna facie evidence against the defendant that 
lie had. jicwer to grant the lease, but such recital 
purporting to be founded on the supposed bank- 
ruptcy of A., the evidence was answered by proof 
that the commission against him had been 
superseded, and that the granting of the lease, 
being the consideration for the bonus, the plain- 
tiff was entitled to recover the 2507. as money 
paid on a cousideration which had failed, 
although he had a beneficial occupation for two 
years. Wrujht v. CoUis, S C. B. 150; 19 L. J., 
C. P. 60. 

20. Foe Moj^tey obtained by Feaud oe 
Wrong. 

If money has been obtained by fraud, an action 
for money had and received lies to recover it 
back, to which it is no answer that the defendant 
is really entitled to the money, if his right to it 
depends upon a (question which is not of common 
law jurisdiction. Orochford v. Winter, 1 Camp. 


So, if one recovers money mala fide, by suit in 
an inferior court, an action for money had and 
rece.ived will lie to make him refiiud. J/o.9es v. 
MacpUrlaii, 2 Burr. 1005 ; 1 W. Bl. 219. 

If a bill is filed to compel the performance of 
a contract and payment of money, aud the 
defendant puts in no answer, and is obliged to 
pay the money, and he afterwards discovers that 
he was deceived in the contract, he will not be 
barred from his action by having paid the money, 
if he comes immediately after discovering the 
fraud. Jen Awim y. Slade, 2 Esp. 572 ; 5 IL R. 754, 

Where a party, knowing a checpie to be post 
dated, and that the drawers were insolvent, pre- 
sented it for payment to the bankers upon whom 
it was drawn, who, without knowledge of these 
facts, paid it, although they had no funds of the 
drawers in their hands at the time, but expected 
some ill a few days : — Held, that they were 
entitled to recover it back. Martin v. Morgan, 
3 Moore, 635 ; 1 Br. & B. 289 ; Gow. 122; 21 
R. R. 603. 

A. placed in the plaintiff’s hands a fund, out 
of which the plaintiff was directed to satisfy 
certain acceptances. The defendant falsely 
represented to the plaintiff that he held one such 
acceptance, and thereby induced the plaintiff to 
pay him the amount of the alleged acceptance 
out of the fund : — Held, that the plaintiff might 
maintain an action for money had and received 
against the defendant. Molt v. My, 1 El. Bi. 
795 ; 17 Jur. 892. 

An action will lie against an infant, to recover 
money which he has embezzled. Bristoio v. 
Eantman, 1 Esp. 172 ; Peake, 223 ; 5 R. R. 728. 

If a person undertakes to procure for another 
an appointment, which he knows at the time he 
is unable to do, and receives in coiisuieration a 
sum of money to be paid back in tln*ee months 
if he failed in his undertaking ; the other person 
may immediately commence an action to recover 
it back, without waiting till the end of the 
three months. Hogan v. Slice, 2 Esp. 522. 

A sale of goods effected by fraud docs not 
change the property in them : therefore, where 
the defendant fraudulent^ induced the plaintiff 
to sell goods to S., who could not pay for them, 
and on a nominal re-sale of those goods by S., in 
which the <lefendant was concerned, obtained 
the monej'- paid on such re-sale : — Held, that the 
[)laintiff might recover from the defendant the 
value of the goods unpaid for by S. in an action 
for money had and received. AUotts' v. Barry, 
5 Moore, 98 ; 2 Br. &: B. 369. 

If A. fraudulently pi'ocures a bill of exchange 
from B., and aftervvards becomes bankrupt, and 
his assignees receive the money for the bill, B. 
may recover it from them. Harriwn v. Walker, 
Peake, 111. 

The plaintiff was, by means of a fraud, induced 
to draw and pay away two cheques on his 
banker.. Six days after the date of the cheques 
the defendant, acting bona fide, gave cash for 
them to a third person (who had not given 
value for them), and presented the cheques, and 
obtained payment. In an action by the plaintiff 
to recover back this money: — Held, that the 
cheques could not be treated as bills overdue, 
and therefore taken by the defendant- at his. 
peril, but that the real question in the cause was 
whether the defendant acted honfi fide and with 
due caution. MotksekUd v. Corney^ OB. & C. 3S8 j 
7 L. J. (O.S.) K, B. 270.; 

A. drew a bill on B. in the country, making it 
payable at the house of C. in London, without 
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aiitlioritv from G. ; and B. accepted the bill in 
this form, without giving notice to G. or jiro- 
viding for the paiunent of the bill at G,’s house. 

A. negotiated the'bili, which, upon becoming due, 
was presented by the holder to C., who paid it 
under a supposition that the bill so presented 
'Was another bill of a diiferent amount and date, 
drawn by B. on and accepted by himself, and 
did not discover his mistake until a fortnight 
afterwards, when the other bill was presented. 

B. became bankrupt : — Held, that C. could not 
recover aaainst A. for money had and received. 
Dark v. Bhf.svi/o 2 N . & M. 709 ; 2 L. J., K. B. 1 75. 

The plaintiffs’ agent abroad in fraud of his 
princirials drew bills .and discounted them with 
the dedeudant : — Held, that the plaintiffs could 
not recover without some evidence of knowledge 
on the part of the defendant of a fraud com- 
mitted hv the agent. I)aneft\. Willata, 5 L. J., 
K. B. OA 

A., acting for B., a foreign principal, but in 
bis own name, bought of C., in London, a cargo 
of wheat on board a vessel represented to be on 
its way from G-alatz, payment to be made in 
cash on delivery of the shipping documents. 
Having paid the price at the request of his 
principal, A . drew upon him for the amount, and 
the bill was duly paid. B. aftenvards came to 
London, saw the contract, and ratified all that A. 
bad done. It turned out that the cargo had been 
frauclulently disposed of by the captain, prior to 
the date of the contract of sale by C. to A. : — 
Held, that B. eoukl not maintain an action 
against A. to recover back the money paid, upon 
a" failure of coiisidei'ation, but that his only 
remedy, whether in his own name or in that of 
A., was against C.. the seller. JR.khovrg v. 
Bmelmcr, 3 C. B. (K.s.) 812 ; 27 L. J., G. P. 90 ; 
6 W. K. 215. 

The plaintiff sold for the defendant a horse, 
and received the price. The purchaser after- 
wards rescinded the contract, on the ground of 
fraud, and was repaid the })urchase-money. In 
an action by the plaintiff for the kee]) of the 
horse : — Heid, that the defendant could not set 
off the price as money received for his use, it 
having ceased to be so when the contract was 
defeated by the purchaser, although the defen- 
dant was ignorant of the fraud. 3hirvay v. 
Mami, 2 Ex. .538 ; 17 L. J., Ex. 256 ; 12 Jur.634. 

The plaintiff became a purchaser of shares in 
a mining company, which carried on business 
upon the cost-book principle, and he paid deposits 
upon the shares. The mine was worked, 
dividends w’ere declared, and he received 
additional shares as an equivalent for such 
dividends as were due to him afterwards, and 
while he continued to hold the shares, the com- 
pan 3 ^ was registered as a company with limited 
liability, and was subsequently wound up under 
an order in chancery. While the proceedings 
for winding-up were going on, the plaintiff 
discovered, as he alleged, that he had been 
deceived by the fraudulent representations of the 
defendants, who were three, of the directors of 
the company and who by fraud had induced him 
to become a shareholder, and he therefore brought 
an action to recover back the money which he 
had paid on account of the shares which had 
been allotted to him, claiming to recover it as 
money received by the defendants for his use : — 
Held, that be could not maintain the action. 
CUrhe v. Bielmn, Ei. Bl. & El. 148 ; 27 L. J., 
q. B, 223 ; 4 Jur. (H.s.) 832. ' ' ' ' , 

,, ,, The .plaintiff, being in embarrassed circum- 


stances, o'ffered his creditors a composition of 
56\ in the pound. The defendant, a creditor, 
refused to accept it unless the plaintiff paid him 
50Z„ and gave him a bill of exchange for 108Z.. 
The other" creditors would not aece])t the com- 
position if the defendant did not. The plaintiff 
paid the defendant the 50^., and gave him the 
bill of exchange, and the defendant executes] the 
composition deed : — Held, that the plaintiff 
might recover back the hOl. in an action, for 
money had and received. Afkhmti v. Dtniinjs 
7 H. 934 : 31 L. J., Ex. 362 ; 8 Jur. (x.S.) 

1012 ; 7 L. T. 93 ; 10 W. R. 389— Ex. Ch. 

21. On Payment, Sale, Discount or Ex- 
change OF Eorged or Worthless 
Secuihties. 

If a forged bill is accepted and ]')aid by the 
drawee, he cannot recover the money back from 
the indorsee to whom he paid it. Price v. Keale^ 
3 Burr. 1354 ; 1 W. BL 390. 

If the hanker of a supposed acceptor of a 
forged bill discounts it for the agent of one of 
the indorsers, on the discovery of the foi’gery, 
he may recover back the sum paid on the bill, 
notwithstanding he was the banker of the 
supposed acceptor, and therefore might be taken 
to know his handwriting. Fvller\, Smith, 1 Car. 
& P. 197 ; R. & M. 49 ; 28 R. R. 772. 

A Bank of England note, which had been 
materially altered"in number and date, was paid 
to the plaintiffs’ bank for value by the defendant, 
both parties believing the note to be good. The 
plaintiffs paid away the note, which was after- 
wards presented at the Bank of Englaml, where 
the alteration was perceived and payment was 
refused. The note was returned to the plaintiffs 
as a had one, and, after a fortnight spent in 
tracing the note to the defendant, the plaintiffs 
demanded payment of it from him, and on the 
21st of Juhq 1882, sued him for the amount : — 
Held, that the plan] tiffs having received from 
the defendant a worthless note, on vhich no one 
could be sued, were entitled to recover in the 
action for money had and received. Lceda 4* 
Cov'Uty Bank v. lVa'f7ie7\ 52 L. J., Q. B. 590 ; 11 
Q. B. ‘D. 84 ; 47 J. P. 502. 

A. deposited with a banking companj' 80Z., 
consisting partly of the notes of a count], y bank 
payable either at that bank or in London, and 
representing 65Z. The company gave a i-eceipt 
as follows : Received of A, 80Z., for which we 
are accountable ; 80Z- at 3 per cent, interest, 
with fourteen days’ notice.” The coinpai,),}" sent 
the notes, on the sanje dajq to their agents i,n 
London, who presented them on the following- 
day, when the.Y were dishonoui’ed. The agents 
sent them back bj’’ that evening’s post to the 
company, who, on the following day, gave notice 
of dishonoin- to A., and on A.’s giving fourteen 
days’ notice of withdrawal, tendered the notes 
back, which he refused. The co.ir!pany i-efosed 
to pay the amount of the notes. The country 
bank, which was about five miles from the office 
of the company, had stopped payment from the 
close of the day on wTiich the notes w'ere 
deposited : — Held, that A. could not recover the 
amount of the notes from the company as money 
had and received. Timmins v. Gihhins, 18 Q. B. 
722 ; 21 L. J,, Q. B. 403. 

A person wffio discounts a forged navy bill for 
another, who passed it to him without knowledge 
.of the forgery, may recover the money as had 
and received to his own use, upon the fai.Iure o£ 
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paid to the defendant, where it appears that he 
had no opportunity of converting such securities 
into British money. M^Laclilari v. Ecaiis, 1 Y. 
& J. 380. 

But a debt incurred in foreign coin is recover- 
able as for lawful money of Great Jlritaiii. 
IIai'ingto 7 i 'Sf . Macmornus, 1 Marsh. 33 ; 5 Taunt. 
228. 

Where money has been received by an agent 
in India, on account of goods sold by him for 
his principal in England, the latter on the 
agent’s coming to England is not prevented 
from recovering in an action for money had and 
received, by reason of the proceeds having bt^eii 
received not in English but in foreign money. 
jElireiuverne^* v. A)uleru)ii, 3 Ex. 148 ; 18 L, J., 
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the consideration. J(mes Y,B>y(le., 5 Taunt. 488 ; 
1 Marsh. 157 ;,15 R. R. 561. 

So, a person who receives forged bank notes in 
payment. Ilf. 

: So of a victualling bill, although the full 
apparent amount has been paid by the office 
on presentment. BrmeY. Bniee^ 1 Marsh. 165 ; 
5 Taunt. 495, n. ; 15 R. R. 566, n. 

A bill of exchange with a forged acceptance, 
purporting to be payable at the house of A. &Co., 
bankers in London, with whom the supposed 
acceptor kept cash, was indorsed to B. for a 
valuable consideration : B. indorsed it to ^his 
agent in London, who presented it on the 23rd 
of April at the house of A. & Co. for payment ; 
A. & Co. paid it, and sent it on the 30th April 
to the supposed acceptor, who disavowed it : 
A. & Co. immediately gave notice of the forgery 
to B. and demanded repayment, which B. 
refused ; all parties were ignorant of the fraud . 
—Held, that A, &: Co. by paying the bill, 
without ascertaining that the acceptance was 
genuine, were precluded from recovering the 
from B. Swith V. Mercer, 1 Marsh. 


/EDIA 


23. By Owners of Lost Securities. 

An action for money had and received will lie 
wner of money or notes against a 
into whose hands they have come 
■ovidcd their identity can be traced 
and ascertained. CIidIw v. Shoe, Cowp. 197, 
334 ; 2 Dough 698, n. 

An agent for the sale of goods was authorised 


by the true ( 
third person, 
mala tide ; p 


idfiment 


Q AUTHC 


A cheque being drawn upon the H. brancii or 
a banking company by H., who kept an account 
at that branch, was presented by the defendant 
at the B. branch of the company, where it was ' 
cashed in the usual way across the counter, and 
the same day sent to G., but H. having no tunds 
there, it was retui’iicd to the liranch, who gave 
notice of dishonour to the dcifendant. H. had 
no account with the B. branch ; and the two 
bi-anches wei-e distinct in respect of the accounts 
kept, and issued cheques denoting the particular 
branch upon which they were drawn : Held, 
that this did not amount to payment of the 
cheque by the B. branch as the bankers ^of 
H., or on his credit, but on the credit of tne 
defeDdant. and that the che(|.ue proving to be 
worthless, the bank was entitled to recover back 
the inonev paid. Woodlafid v. Fear, 7 El. & Bl. 
519; 26 L J., Q. B. 202; 3 Jur. (N.S.) ob/ ; 

A veridoi- of a. bill of exchange, though no 
partv to the bill, is responsible for its geiiume- 
ness;' and if it turns out that the name of one of 
the parties is forged and the bill becomes value- 
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to have excited the suspicion of a ^prudent and 
cautious man. Crook v. Jadia, 3 H. & M. 2o( ; 

5 B. & Ad. 909 ; 3 L. J., K. B. 87. 

Unless the circumstances are such that mala 
fides can be inferred. Bacltlmise v. Ifarrrmn, 

3 K & M. 188 ; 5 B. & Ad.1098. _ 

L A Co., being the bankers of K., received on 
his account a cheque for lOOZ. from T., drawn by 
him upon the Bank of England, which cheque 
was lost by L. & Co. T., at the request of: L. &: 
Co. wrote to the Bank of England, I’cquesting 
them not to pay the cheque, if presented. T. 
was afterwards requested by L. A Co. to give 
them another cheque for the same amount, upon 
receiving an indemnity for all loss which^ he 
might sustain from so doing, which he promised 
to do, and the indemnity was accordingly sent. 
T. subsequently wrote to L. & Co., to say that he 
could not conveniently send the cheque, but that 
he would take the earliest opportunity of hand- 
ing them the amount. L. & Co. were called 
upon and obliged to pay the amount of the lost 
cheque to E Reid, that an action by L. & Co. 
against T. for money paid, or on an account 
stated, could not be supported ; and that L. 
3c Co.’s reriiedy was by an action of special 
assumpsit. Liibhoch Y. Tribe, ,3 M. & AV. 607 ; 1 
H. k H. 160 ; 7 L. L,. Ex. 158, 
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24. By Husbands. 

A husband having received a sum of nioney, 
■which had been bequeathed to his wife, gave it 
to her to take care of. The wife, without his 
knowledge, <lep< '.sited it in a bank, in the name 
of lier s<')n by c. former nuirriaae. who was then 
an infant, and took frnm the bardeersan account- 
able receipt in her soifs name, beaiing interest : 
— HehL that the bankers were liable to the 
husband for the amount, in an action for money 
had and received. ('aUauLl v. Loyd^ 6 M. & W. 
20 ; D L. J., Ex. 50. 

Action for liuaiey had and received. Plea, by 
way of defence on equitable grounds, that the 
inoiicy had ])een be iUL-atlied to the separate use 
of The plaint iiFs late wife, who, during the 
cetverture, assigned the money to the defendant, 
on triihi's iti wfiieh the plaintfS took no interest. 
l‘e])licatioij, that beinre this assignment the 
pLunriffs wife assigned the money to the plain- 
tiff, and that the receipt by the defendant tvas 
as agent for the wife, in order to give a discharge 
to the executors Held, that the plea was 
good, adjuitting a receipt of the money priina 
facie to the use of the husband, and avoiding it 
by sheuving that in equity the receipt was on 
trusts in which the husband took no interest, 
thereby sufficiently negativing any marital right 
arising on her death. Slopes v. Chttrell^ 6 
El. kBl. 497 ; 26 L. J., Q, B. 7; 2 Jur; (N.S.) 
1046. 

Held, also, that the replication was good as 
shewing a prior equitable assignment for the 
husband’s benefit. Ib. 


25. xkaAiNST Stakeholders. Trustees, 
Bailees and Others. 

Stakeholders.] — An action will not lie. between 
two parties wdio have by consent deposited 
money with a stakeholder, unless it is proved 
that the defendant refused to}>ermitthe plaintiff 
to receive the money. Rohsoii v. Hall, Peake. 
127. 

In order to recover a share of a stake from a 
stakeholder, the plaintiff must shew his exact 
proportion of the sum deposited, liobson v. 
Andrade, 2 Chit. 268 ; 1 Stark. 372. 

The particulars stated the cause of action to 
be for the amount of stakes deposited in the 
' defendants’ hands by the plaintiff and R., and 
won by the plaintiff of li. : — Held, that he could 
not recover the amount of his own stake, on proof 
that he had re-demanded it from the defendant 
before it was paid over. iJaeenpavt v. Darien, 
I It k W. 570 ; 1 Tyr. A G. 981 ; 5 L. J., Ex. 214. 

Where money in litigation between twxqiarties 
has by mutual consent been paid over to a trustee 
in trust for the party entitled, it can only be 
sued, for and recovered from the stakeholder by 
the party entitled to it, and not from the original 
party -who was indebted, though he agreed to 
waive all objections to form, Her v. Osborne, 9 
East, 87<S. 

By an agreement A. undertook to procure for 
B. a licence foi- an hotel, then in the occupation 
of B., or to forfeit a sum of money deposited with 
a stakeholder. Hotice was given \o both to 
attend before the magistrates on the licensing- 
day ; but B. would not attend, and the licence 
wms refused : — Held, that B. could not maintain 
an action for the <ieposit, Hnjant v. BeaUte, 
4 Bing. (N.G.) 254 ; o Scott, 75 i ; 1 Arm 65 ; 7 
'E. X, OtE78; 2dur. 276. - 


A. took from the board of works a piece of 
uTound at Westminster for the erection of 
gdlerics at the king’s coronation, and underlet 
part of it to B. on the same terms. The rent 
was paid by B. to A., who deposited it in ffhe 
hands of his bankers, with a condition, that if the 
coronation did not take place, and the rent was 
in consequence remitted by the board of works, 
the iiiouey ^vaK to be returned to B. Tlie coro- 
nation took place ; but, in consequence of the 
speculation being unprofitable to the parties, 
the crown remitWi the whole .rent to A. ^ who 
refused to return the money paid him by B, : — 
Held, that B. might maintain an action for 
money had and received against the bankers as 
stakeholders. Truseoft v. 3Iarsli, 2 D, & R. 712 ; 

1 L. J. (O.S.) K. B. 164. q 

111 an action to recover sums deposited with 
the defendant, as the treasurer of a money club, 
it appeared that the money had been deposited, 
not by the plaintiff, but by his son, a minor, who 
was a member of the club, and who had made 
several payments himself, but had afterwards 
run away from liis service, and the payments 
were then continued by his sister, from money 
furnished by her mother. There was no evidence 
that the defendant knew anything of the plain- 
tiff: Held, that the proper question for the 
jury was, whether there was any privity of con- 
tract between the defendant and the plaintiff:; 
and that a direction, that if the money deposited 
was the money of the plaintiff he was entitled 
to recover, was wrong. Bhicli v. Siddaicay, 1 5 
L. J,, Q. B. 359. 

A., a subscriber to a lottery for the Derby- 
stakes established by the defendant, drew a 
ticket and sol i it to the plaintiff. The agree- 
ment was, that the holders of the tickets having 
on them the names of the first and second 
horses slioukl have piizes. The ticket which A. 
drew had on it the name of the second horse. 
The defendant had no notice of the transfer of 
the ticket to the plaintiff till after the race was 
run : — Held, that the plaintiff could not main- 
tain an action for nioney had and received 
against the defendant. Jones v. Carter, 8 Q. B. 
134; 15 L. J., Q. B. 96 ; 10 Jur, 83. 

A dispute having arisen as to whether B. was 
entitled, in respect of 200 shares, to be registered 
as a shareholder in a company, it was arranged 
between him and the company that he should 
deposit 400k, on account of such shares, with 
the secretary, which was to be repaid if B. failed 
to make out his claim. Tlie following minute 
of the transaction was inadeliy the defendant : — 
*• 2Gtli April, 1888. E. C. R. Company. B. has 
deposited with me 400k, on account of 200 shares, 
foi- which he claims to be registered, on condition 
tliat B. is to accept back the money so deposited, 
if he cannot substantiate, to the satisfaction of 
the board of directors, his claim to be registered 
for the same. (Signed) J. 0, N., Secretaiw.” 
The 400Z. being paid to the secretary in a cheque, 
lie paid it into his bankers, on his private account. 
He quitted the employment of the company in 
February, 1889. B. was never registered in the 
books as a shareholder : — Held, first, that an 
action for money had and received, and which 
was not commenced until more than two years 
after the money was so deposited, was rightly 
brought against the secretary ; and, secondly, 
that B. was entitled to recover the 400k without 
shewing that he ever attempted to substantiate 
his claim to be registered as a shareholder. 
Baird v. Mobertson, 1 Man. & G, 981. 
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Oil a sale of premises by auction, the memo- 
randum of agreement to purchase and sell was 
signed by the auctioneer as agent for the pur- 
chaser, and by the vendor’s attorney subscribing 
himself as “ agent for the said S. S., the vendor.” 
The })urchaser paid his deposit to the attorney, 
who gave a receipt, signed by himself, as “ agent 
for S. S.” The sale going otf through the 
vendor’s default, and the deposit money not 
being returned :■ — Held, that the purchaser could 
not bring an action for it against the attorney, 
for that he was not a stakeholder, but merely 
the vendor’s agent, and payment of the deposit 
to him was payment to the vendor. BamfordY. 

11 A. & E. 92(:), 

A party who repudiates a wager before the 
result of it is ascertained is not precluded from 
recovering his deposit from the stakeholder by 
^ & 9 Viet. c. 109, s. 18, which avoids contracts 
by way of gaming and wagering, and prohibits 
the maintenance of an action for the recovery 
of money won upon any wager, or deposited in 
the hands of a stakeholder to abide the event of 
any wager. MaHin v. Ilmvso/i, 10 Ex. 737 ; 24 
L. J., Ex. 174 ; 1 Jur. (N.S.) 214. 

Agents in London of a foreign government, 
having money in their hands for the pajunent of 
n <lividend on a loan, on the 22nd May advertised 
that the coupon due on the 1st June would be 
paid in full ; but on the 1st June, being advised 
by the foreign government, they advertised that 
the paynient would be made less 5 per cent. An 
action having been brought by a bondholder 
against the agents : — Held, that the annoimce- 
ment was not an admission of assets which gave 
the bondholders a right of action for money 
had and received, ilenderwn v. Rothschild^ 
5(> L. J., Ch. 471 ; 56 L. T. 98 ; 35 W. E. 485— 
C. A. Affirming 33 Ch. D. 459. 


Trustees.] — ^AVhere money is paid into the 
hands of a trustee for a specilic purpose, it 
-cannot be recovered back, until it is shewn that 
the trust is closed, and that a balance is left. 
Vase V. Roberts, Holt, 500. 

The defendant’s son agreed to communicate to 
the plaintiff a secret for a dye, and the plaintiff 
agreed to pay him 25^. if a colour should be pro- 
duced to the satisfaction of B., and the plaintiff 
handed over to the defendant a cheque for 25/., 
to be paid to his son in that case ; but if tlie colour 
was not good, the money was to be returned. 
On the 2nd Beptember an experiment was com- 
menced as to the dye, and on the 3rd, before 
it was concluded, the defendant got the cheque 
cashed ; on the 4tli the experiment was liiiished, 
and the dye turned out a failure, and was dis- 
.approved of by B. The plaintiff demanded the 
money of the defendant, but without mentioning 
the decision of B. : — Held, that as the cheque had 
been treated throughout as monejq the defendant 
had not committed any breach of his duty by 
getting it cashed, so as to make him liable for 
money had and received. Wilkinso/iY. (rodefroy, 
3 P. & I). 411 ; 9 A. k E. 536. 

By the deed of consecration of a chapel built 
by subscription, of which the plaintiff was one 
of tlie founders, the chapel-wardens for the time 
being were to receive the pew-rents, the surplus 
of which, after payment of certain expenses,, was 
to go towards the repayment of the expense of 
building the chapel. S. and G., the chapel- 
wardens for 1838, at the close of their year of 
office, had in their hands a surplus, payable to 
the plaintiff as one of the founders. The plaintiff 


and the defendant ■were the succeeding chapel- 
wardens. G. handed over the money to the 
defendant together with his accounts, with a 
direction not to pay it over to the plaintiff, 
until the determination of an action against the 
plaintiff by another of the ftiumlers, to recover 
back money advance{l towards the plaintiff's 
share of the expenses of building of die cliapel : — 
Held, that the plaintiff could not sue the defen- 
dant for the amount before the determination 
of that cause. Seiaell v. Raby, 6 iM. & W. 22, 

Administrator receiving a sum of money and, 
with the beneficiaries’ consent, promising to pay 
it to the plaintiff for funeral expenses incurred 
by him, is liable in an action for inoney had and 
received. Meert v. Jfoessard.^ 1 M. k l\ 8 ; 6 
L. J. (o.s.) C. P. 3. 

Where money has been mceived by A. upon 
trust to make payments of an unascertained 
amount, and to pay the surplus to B., B. cannot 
sue A. for money had and received while the 
trusts remain open. Bdioards v. Bates, 7 Man. 
ct G. 590 : 2 D. & L. 299 ; 8 Scott (TsM.) 406 ; 
13 L. J., C. P. 156 ; 8 Jur. 539. 

D. was appointed by deed by the plaintiff, the 
mortgagor of an estate, and P., the mortgagee, 
the receiver of the rents of the estate ; and by 
the terms of the deed he was, after allowing for 
taxes and repairs, to hold all the remaining rents 
in trust for certain purposes : viz. first, to paj^ 
taxes ; secondly, the costs of collection; thirdly, 
a commission ; fourthly, premiums on a policy of 
insurance ; and lastly, to apply the surplus in or 
towards satisfaction, on the 6th January and 6tli 
July in each year, of the accruing interest on the 
principal money secured, and to pay the ultimate 
surplus, if any, to the plaintiff, with a proviso, 
that if, on the 6th January or 6th July, he should 
have rents and profits in hand, it should be 
lawful for him to retain the whole or })art for 
the purpose of paying the premiums in that year 
on the policy of insurance. D. did not execute 
the deed:— Held, that D. was not bound by the 
terms of this deed to })ay the surplus existing on 
each 6th January and 6th July to the plaintiff ; 
and, thei'efore, that although ho had a balance 
in his hands on either of those days after pay- 
ment of the half-yearly interest, he was not 
liable, the trust still continuing, to be sued by the 
plaintiff for money had and received. Bartlett 
V. Dimoiid, 14 M. & W. 49 ; 14 L. J., Ex. 372. 

Stock was bequeathed in trust to pay H., a 
married woman, the accruing dividends for her 
sole use, her receipts to be the oidy good dis- 
charges to the trustees. The trustees received 
a dividend, and informed H. that the sum was 
lodged with their agents, and would be paid to 
her on her signing a receipt, and on execution 
by her and her husband of a deed prepared under 
an order of the court of clianceiy relating to the 
trust affairs- H. and her husband did not give 
the receipt or sign the deed, and, the dividend 
not being paid, they brought an action for money 
had and received : — Held, that the deposit with 
the agents, and notice to H., were not such an 
appropriation and admission of a balance as 
made the amount demandable from the trustees 
without giving H.’s receipt, and that the refusal 
to give such receipt justified them in withholding 
the dividend, though they had also demanded, 
as a condition of payment, execution of the deed, 
w'hich they had no right so to eiiforce. Bo7id 
V. AVm, 10 Q. B. 244 ; 16 L. J., Q. B. 196 ; II 
Jur. '655. ■ 

A paper as follows : “1 hold of M. T. 37/. to 
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put into a savings bank for her,” signed and | 
dated, is evidence of a legal debt of 37?, from i 
the party signing to M. T., the money not haying- 
been put Into a savings bank, bnt partly paid to 
the use of M. T., and does not she-vv a mere trust : 
and hi. T. may recover, thougli parol evidence 
is given that the party signing received the 
money to be applied, at his direction, to the use 
of hi.* T. Reniur v. Tlinjward. 2 A. & E. G6G ; 
4 L. J., K. B. 64. 

Bailees.] — An action for money had and 
received does not lie against the bailee of a bill 
of exchange not due at the time of action 
brought, which he has wrongfully depositeil 
with" his own bankei-s, although he lias obtained 
money upon the joint credit of that and other 
bills. . Owen, G jST. M. 309 ; 4 Ad. »Sc E. 

819 ; 6 L. J., K. B. 267. See Pt/lmer v. Jurvuiin, 
2 M, IV. 282. 

A sum of money was handed by the plaintiff to 
the defendant to carry to a ])articiilar place, and 
there to pay to a certain person for the plaintiff. 
The defemlaiit took the money, but in answer to 
the inquiries of the plaintiff on the subject, said 
that he had lost it : — Held, that an action for 
money had and received was maintainable on 
proof of these facts merely ; though it was 
objected that the proper form of action was a 
special action for the negligence. Parry v. 
BoherU. '> X. .S; M. 669 : 3 A. & E. 118 : 1 H. & ^Y. 
242; 4L J., K. B. 189. 

Agents.] — A person who has received money 
as agent is liound not only to account for the 
same, but also to pay it over to his principal 
when requested so to do : and, in an action for 
money had and received, is chargeable with 
interest on the amount so i-eccived from the date 
of the refusal to pay it over, Peavne v. Grec.ii 
(1 Jac. ic W, 136) followed. Ilarsant y. Blaine, 
56 L. J., Q. B. .611—0. A. 

The Innkers to a ship charged their employers 
certain sums of money for work done to their 
ship under the head ot’ stevedore.” The labour 
of a stovedo]-e was performed by a man whom 
they employed, and to whom they paid several 
sums of money, but far less in amount than 
their own charge.s ; the shipowners were aware 
that the brokers charged them more than they 
paid the workmen, but. made no objection, on 
account of their zeal and diligence : — Held, that 
one of the workmen under such circumstances 
could not maintain an action for the larger sums 
received by the brokers, as money received to 
his use. WiIno7i w Oohe^i, 2 Oar, & P. 363. 

The plaintiff authorised the defendant, as his 
■ broker, to negotiate for the purchase of a par- 
ticular ship on the basis of an offer of 9,000Z., but 
eventually the ship was purcliased through the 
defendant for 9.250?. Pi-ior to the .sale, an 
arrangement had been made between the vendor 
and a broker, 8., that if S. could sell the ship for 
more than 8,500?. he might retain to himself the 
excess ; and it was an-anged between 8. and the 
defendant, without the knowledge or sanction of 
the plaintiff, that the defendant should receive 
from S. a portion of such excess ; and accordingly^ 
'i the defendant received 225?., part of the excess 
over 8,500/. On discovering this, the pla,mtiff 
brought an action for money had and received 
for the 225/, In addition to the above facts, the 
' jury found that the defendant was the agent of 
; the plaintiff to purchase the ship as cheaply as 
]' she could be got, and that the plaintiff could have 
‘ got her cheaper but for the arrangement between 


the vendor and S. .-—Held, that the action would 
lie. J/orlwfi v, Tlio/npnon, 43 L. .J., Q. B. 21.6 ; 
L. E. 9 Q. B. 480 ; 30 L, T. 869 ; 22 W. E. 8.69. 

Three shipbrokers agreed in writing with a 
shipowner to freight his vessel at a certain com- 
mission, dividing prolits of commission. One of 
the brokers alone paid and received jnoney on 
account of the ship ; and deliveied to the owners 
an account, charging a iitiiiidated sum for com- 
mission. The owner actpiiesced in the accuracy 
of the account, but objected to the charge for 
commission, bur which the brokei- retained in 
his hands. There was no adjustment of accou ut 
between the brokers ; — Held, that an action tor 
money had ami received would not lie by the twn 
brokers against the thirtl for their share of the 
commission. Borill v. Tfanimond, 9 D. & E. 
186 : 6 B. & C. 149 : 5 L. J. (O.S.) K. 13. 14.6. 

Where agents in England effected a policy of 
insurance for a correspondent abroad, on which 
I a loss happened, and he drew a bill upon them, 
which was presented for acceptance by^ an in- 
dorsee, but they said they could not accept it, 
having no funds in hand, but that on a settle- 
ment taking place with the underwriters it 
should be paid; — Held, that after they had 
received a sum from the underwriters less than 
the amount of the bill, it might be recovered 
from them by the indorsee as money- received to* 
his use. Lfr7iff.sfon v. Corney, 4 Camp. 176. 

The plaintiff in Calcutta wrote to his agent 
in England, to transmit to him a sum of mnne.y 
through the defenrlants’ house, to be placed to* 
his credit there. His agent shewed bis instruc- 
; tions to the defendants, and paid them the 
' money, who placed it in their books to the 
i credit of their correspondents in Calcutta, and 
.sent them a letter of advice to account for it tO' 
the plaintiff. Before this letter reached Calcutta 
their correspondence failed, but the defendants, 
had, between the date of the letter and the 
failure, accepted bills, drawn by their corre- 
spondents before the receipt of such letter, to an 
amount exceeding the money paid in by the 
plaintiff Held, that the money could not be 
recove]‘ed from the defendants, for that they- had 
done all they were instructed or were bound to 
do, and the situation in which they- stood towards 
their correspondents had been thereby altered.. 
3/0'hrthi/Y. CoUhi, 1 1\ & 1). 429 ; ''9 A. A E. 
607 ; 8 L. J., Q. B. 168. 

E., possessed of a licensed hou.se, mortgaged 
the premises, together with the licence. After 
the licence bad been suspended for irregular con- 
duct on the part of E., the mortgagee sold thc’ 
premises, under a power of sale coiitained in the 
deed. The defendant, the assignee of E., who- 
had in the meantime become bankrrq)t, obtained 
a new licence in the name of the purchaser, foi- 
which the latter paid him 150Z. : — Held, that this 
was not money had and received to tlio use of 
the plaintiffs. 3lu}dfol(l v. Jlorrijf, 7 Scott, 494 
5 Bing. (N.C.) 420 ; 2 Arn. 19 ; S L. J., C, P. 218 ; 
3 Jur. 362. 

Partners.] — A., B. and G,, being separate- 
traders, agreed to a joint s[)ecuIation in import- 
ing corn. The agent for buying the corn abroail 
knew that the speculation was on the joint 
account of A., B. and 0., and was to consign to 
A., drawing on him at two or three months. 
Corn was bought, and bills for the value drawn 
on and accepted by A., payable at a bankers’ in 
■ London, the correspondents of the plaintiffs, who- 
were bankers at Hull. A. had a banking account: 
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with the latter, who, being in the habit of pay- 
ing his acceptances at the house of their London 
correspondents, paid the ahoYe among other 
acceptances, not then knowing of the joint 
speculation of A., B. and C. A., by way of 
part security to the plaintiffs, indorsed to them 
two accommodation bills drawn by himself on 
B. ; these were unpaid, and A. and B. became 
bankrupts ; G. had’ contributed his third of the 
purchase, but did not appear to have known 
from what source A. obtained his funds for that 
purpose : — Held, that the Hull bankers could 
not recover against C., as for money lent, or had 
and received, the amount of the bills drawn by 
A. on B., though they had given A. credit for 
them in his account, as partly liquidating their 
advances to pay for the corn bought for A., B. 
and C., at their joint profit or loss. Smith v. 
Cravmt, 1 Tyr. 308 ; 1 C. & J. 500 ; 9 L. J. (O.S.) 
Ex. 174. 

A., a manufacturer, contracted with B., G. 
and I)., who were partners, occupying a mill, 
the propei'ty of B., for the drying of his wool in 
a room in the mill. B,, C. and D. effected an 
insurance on the mill, covering wool in the room. 
D. retired from the partnership, after wdiich C. 
and H. had no interest in the room. B. and C. 
effected another insurance, also covering goods 
in the room. A dissolution of partnership took 
place between B, and C., which was not commu- 
nicated to A., and C. afterwards effected an 
insurance in his sole name ; and A.’s wool being 
damaged by fire, the insurance office paid the 
proceeds of the damaged wool to A., and the 
amount of loss on the wool, to the extent of the 
sum insured thereon, to C. Similar losses bad 
been paid by the partnership to A., under the 
former policies : — Held, that as it was not shewn 
that B. had authorised the effecting of the then 
policy, 03* that the partnership was bound to 
insure, an action for money had and received 
could not be maintained by A. against B. and C. 
jointly. ArmUaffe v. Winterbottom, 1 Man. & G. 
130; 1 Scott (KK.) 23. 

And srn Partnership. 


to the plaintiff certain sums out of the procee<ls 
of the sale (after payment of the mortgage), the 
plaintiff could not sue him for the resfdue, as 
money had and received to his use. Jrdeham v. 
JSiehe, 3 M. & W. 407 ; 1 H. 6: H. 102 : 7 L. J.. 
Ex. 151. 

A seizure of spirits having been made on the 
plaintiff’s premises by an excise officer, and a 
writ of appraisement issued, the commissioners 
afterwards, upon the application of the [slaintiffsy 
restored the spirits to them at the appraised 
value, under an agreement that “ they (the 
plaintiffs) gave up all claim to the seizure, and 
held themselves responsible for such pi'oceedings 
for penalties as the board might think fit to 
institute.” The appraised value was paid by the 
plaintiffs to the defendant, the receiver-general 
of excise. Beiiaitles were subsequently rccovercc I 
of the plaintiffs. The plaintiffs then gave tlie 
defendant notice of action, and re-demanded 
the money -Held, that the plaintiff’s could not 
recover back the money so paid, inasmuch, as it 
was paid on a binding agreement, made upon 
good consideration, whereby the plnintiffs agreed 
that it should not be recoverable back ; and 
further, that they w^erc precluded from i-ecovei*- 
ing hj the provisions of the 7 k 8 G-eo. 4, c. 53, 
s. 98 : — Held, also, that, at all events, the action 
could not be maintained against the defendant, 
inasmuch as the money was received by him 
only for the purpose of its being paid over pur- 
suant to act of parliament, and it was not shewn 
that it remained in his hands till he had notice 
to retain it. Atlee v. BaMonan, 3 M. & 'W, 
633 ; 1 H. & H. 135 ; 7 L. J., Ex. 234. 


26 . Proof of Beceipt. 


Sale by Sheriff.] — After the death of a sheriff 
and before the appointment of his successor, the 
under-sheriff sold goods under a writ delivered 
to him before the death of the sheriff. He did 
not pay over all the proceeds to the execution 
creditor, who more than six months after the 
death of the under-sheriff’, and also more than 
six months after they had undertaken adminis- 
tration, sued his executors for money had and 
received ami also for the tort ; — Held, that the 
action for money had and received would lie; 
and that as that action did not require the same 
evidence to support it as the action for tort, it 
was not necessary to waive the tort, (xlonoester- 
Mre .Banliiny Co. v. Edwar(h% 56 L. J., Q. B. 
514 ; 19 Q, B. D. 575 ; 35 W. R, 842. 


Privity,] — Tlie plaintiff, having married a lady 
possessed of funded property, to which she was 
entitled by the settlement on her marriage with a 
former husband, they employed the defendant to 
dispose of it, and out of the proceeds, first to pay 
off a mortgage of the former husband, and then 
to prepare a settlement of the residue, the 
interest to be secured for the wife for life,: with 
remainder to the plaintiff for life if he survived 
herewith reversion to her children: the defen- 
dant anti tw^o other persons to be trustees :- — 
Hokl, that although the defendant had paid over 


The defendant, capcain of the plaintiff’s ship, 
drew a bill on the plaintiff’s agent for expenses 
incurred on account of the ship ; ami the plain- 
tiff’s agent having paid the bill, the plaintiff 
afterwards brought an action for money had and 
received to his use against the captain ; and, at 
the trial, proved payment only of the bill by liis 
agent, without giving evidence that any of the 
sum for which the bill was drawn had ever 
reached the defendant’s hands : — Hehl, that the 
bill of exchange W' as not evidence of money had 
and received to the plaintiff's use. Scott v. 

3 Bing. (N.C.) 811; 5 Scott, 11 ; 3 
Hodges, 169 ; 6 1., J., C. B. 314. 

By 5 & 6 Will. 4, c. 76, s. 48, an ovonseer 
neglecting to sign the burgess list of a borough 
is liable to a penalty of 50^., to be recovered by 
any person suing within three calendar months, 
and the money so recovered, after payment of 
the costs and expenses attending the recovery, 
is to be paid and apportioned, one moiety to the 
person suing, and the other moiety to the 
treasurer of the borough. The defendant 
recovered a penalty against an overseer with 
taxed costs, as between party and party, and 
received the amount : — Held, that in an action 
against the defendant by the corporation for 
money had and received, it wms sufficient prima 
facie for the corporation to prove the recovery 
and receipt of the penalty and the taxed costs ; , 
and that, in default of proof by the defendant 
of extra expenses, the corporation was entitled 
to a, verdict for half the penalty. Ilunmeh 
Ctitporatimc^, EL k BL 182; 1 Jur. 

(n.s.) 708 ; 3W. R.493, 

Upon the reading of the will of A. in the 
; presence of her familybB., who had resided with 
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her, produced a parcel containing bank notes, < nnATTvrrn 

and stated that A. had given it to her about IV. ALCOb^r biAiitU. 

,a fortnight before her death ; upon which C., What Amounts to. 

the brother of B., took up the notes, and said , ^ ^ ^ 4 . 

that he would keep them until B. required them, A plaintiff cannot recover on an account stated, 
or. as stated bv other witnesses, until the claims without shewing some item, to a speeme amount, 
of' the executors were disposed of Held, that agreed upon as due, though a single item wumid 
in an action by B. against C. for money had be sufficient. Lane v. Ib^ Q. B ; Ji 

and received, evidence of what had been stated L. J., Q. B. 318 ; 16 Jur. 496. b. P., TLffJwwre 
by B. wes admissible to shew her title to the v. Primra^^ie^^D M. k S. 65 : lurtim v. H'ooa, i 
notes. I/iii/.'iJip v. Gyme)\ 3 N. & M. 479 ; 1 M. & Pvob. 2o3. , , i 

A. A; E. 162*; 3 L. J., Iv. B. 149, order to support an account stated, there 

Held, also, that such statement, coupled with must be an admission of a debt due. icwmre 
evidence of possession, of B.’s conduct at the v. Elliott, 6 H. k H. 65h ; 30 L. J., Ex. 3o0 , 
time of the reading of the will, of her having 7 Jur. (N.S.) 1206 ; 4 L. T. 304. 
told her sister some days before the death of A. Therefore where a defendant verbally agreed 
of the gift having been made to her, and of the to purchase of the plaintiff the lease and good- 
circumstance of other money of A.'s being will of his premises,- an on being asked for a 
untouched, although B. had had opportunities deposit, gave an I 0 U for 2oZ., but afterwards 
of possessing herself clishonestly of the notes, refused to complete the purchase .Held, that 
was sufficient evidence to go to the jury, upon a the I 0 U was evidence of an account stated. lo. 
question raised whether B. was justly entitled to There must be an acknowledgment of a sub- 
the notes. IP. " sistingdebt. Tucker \\ Barr o id, 

The executor of B., the survivor of A. and B., 7 |B. & C. 623 ; M. M. 139 ; 3 Car. k P , 85, 89 ; 
had, by instituting legal process, obtained pay- 6 L. J. (o.s.) K.^B. 121. ^ S. P., Burglb v. Legjj, 
ment of a nromissorv note, purporting to be 5 M.& W. 418 ; 7 H. P. C. 814 ; 8 L. J., Ex. 258. 
payable to A. and B.* The administrator of A. The plaintiff demanded iOl. upon an agree- 
brought an action for money had and received, ment by the defendant, an incoming tenant, to 
and adduced evidence to shew that the note had pa\" for growing crops ; he offered to pay 111 .: — 
been made payable to A. and had been altered Held, no evidence to support an account stated, 
so as to make it payable to A. and B. : — Held, WayiiKui v. Hilliard; 7 Bing. 101 ; 4 M. k P. 
that there was no evidence to go to the jury in 729 ; 9 L. J. (o.s.) C. P. 30. 

support of the count for money had and received Whether conversation between the defen- 
to the use of the admintstrator, because, assuming dant and a witness is sufficient to entitle a 
his case to be correct, the money was not received plaintiff' to recover on an account stated, is a 
in discharge of the genuine note which belonged tjuestion of law and not of fact. Bislioj) v. 

to him. Vaughan, v. Ilattheics. 13 Q. B. 187 ; Cltamhre, 3 Car. A: P. 55 ; M. k M. 116. 

18 L. J., Q. B. 191 ; 13 Jur. 470. ” ’ Where A. was shewn an account, and he 

Where a part}^ sued for money had and objected to one of the items, hut made no 

received, rested "his defence on his having remark with respect to the rest : — Held, evidence 
'Obtained the money bona tide, in satisfaction of of an account stated by him of the items of the 
an equitable claim, and the plaintiff at the trial account to which no objection was made. Chu- 
merely endeavoured to impeach the fairness of manv. Court, 2 Man. &: G. 317; 2 Scott (N.B.) 
the receipt, and the claim generally, and the 569; 10 .L. J., C. P. 124. 

jury found for the defendant ; the court refused An offer to pa 3 >^ a sum less than the sum 
to entertain a motion for a new trial, made on claimed, if not accepted, is no evidence against 
the ground that, admitting the fairness of the a defendant for the larger sum on an account 
transaction, the defendant appeared, upon the stated. Athinmn v. Woodhall, 1 H. & C. 170 ; 
plaintiff’s ca.se at the trial, to be not entitled to 31 L. J., M. C. 174 ; 8 Jur. (N.s.) 720 ; 6 L. T. 
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stated, to recover the value of growing poles i of an account stated. Hughes 
purchased from the plaintiff by the defendant, M. <So W. 656 ; 9 L. J., Ex. 1^9. A 
and afterwards carried away by him ; it appeared | v. HoU^ 6 M. & W. 662 ; 9 L. J., J 
that, at the time of the bargain, some memo- 
randa in writing had been made, but which were 
neither stamped nor signed by the parties ; and 
that the defendant, after the poles were carried ^ 
away, admitted that a balance was due to the } Where 
plaintiff, who, under these circumstances, 
iioiisuited Held, that such nonsuit was proper, 
as it was not proved that the defendant had 
admitted a precise and definite sum to be due to | mises to pay 
"T; and, therefore, that wCuld net I w:ll 
the account stated, without reference | the deed, ii 

which were not admissible. ! . ^ . 

; 22 I appeared that the plaintiff, bemi 


2. Where a Deed Exists or has been 
Executed. 

money is secured by a ^ deed, and a 
was [ balance is struck for the purpose of ascertaining 
how much remains due thereon, and the obligor 
admits the correctness of the account, and pro- 
1 cu A j[,ay it, an action on an account stated 

he could not ! will not lie, but the action must be brought on 
' .H-d. MiddJediteh x. Mils, 2 Ex. 528. 

In an action for dividends sold and assigned it 

" ' ig entitled to the 

dividends on bank stock, agreed to sell them to 
due to the defendant for 175Z. After the bargain was- 
— "1 made, it ^vas found that the stock was standing 
. VerUy, R. & M. 230. in the name of the accouiitant-gcneraL and that 
Licj^iige, on application it required an order of the court to enable the 
’ed that the bill had defendant to receive the dividends. It was then 
■ ..^reed that the deed of transfer should be_ exe- 
cuted, and the question as to the costs of obtain ing 

' '* - — . solicitors.:- 

and 125?.' 

„ _ at'thetime 

The deed stated that the whole 
was paid, and released it, but in 
V.. .. j.revious arrangement the defmi- 
daiit retained 50Z. to abide the event of the refer- 
The plaintiff’s evidence consisted of a paper 
■’ '* ■’ in which credit waS' 

stated as remaining clue.^ 
in evidence the deed of 
agreement signed by the 
U ■ ig the paper, to refer 
as to the costs, and an ari’angemeiit 
to abide the decision of 
[0 plaintiff could 
the remainder of the purchase-money, 
i.'j debt until the: deed 
was executed, and upon its execution the debt 

' evidence of an 
5 Ex. 959 .20 


the plaintiff 
recover on tl 
to the memoranda, 

Teall V, Hwiy, 1 Moore, 542 ; 2 Br. & B. 99 
E. R. 656. 

A qualified acknowledgment of a sum 
the plaintiff will not entitle him to recover on 
an account stated. 

An acceptor of a bill of exchange, on 
to him for payment, answered ....... . 

been altered as to the acceptance, by being made agr 

rjavable at a particular place; that he never p-'-sps x. , 

bade it payable there, nor elsewhere than at his the order should be referred^ to tv\_o 
own house ; and that he should take such steps The deed 6^®o'.tted,^ 

as the law would authorise on the sabjeot ; that paid by the defendant to the pkiiitifli 
he had been prepared for payment, and theparty ot its execution. 
might have had the money by calling at his purchase-money 
house -Held, that this was no acknowledgment pursuance of a 
of a subsisting debt. Cali'e}‘tY.JBeiker,4:M.&cW. dar.t 

417 ; 1 H. & H. 404 ; 7 D. P. C. 17 ; 8 L. J., Ex. ence. H , „ . . 

40 • 2 Jur. 1020. signed by the defendant, 

The'deiendlint agreed to buy a piece of land, given for 125?. and M. st: 
and to pay the purchase- money on the 1st The -defendant gave 
January. 1845. and the plaintiff agreed, upon transfer, and also an _ 
payment of the purchase-money, to convey the parties at the toe^ ot siginng 
land to the defendant. The plaintiff, in support the question ^ 
of an account stated, put in a document, dated whereby the q^OZ. was 
the 19th January, 1849, in these terms : “I that question :-Held,_ that tb 

r af “rrcr^theq-wi. no 

wasreleascd.andtbattherewasnc 

the plaintiff Held, that the defendant became accouirt stated. Baker t. mai d, 
bound to pay the purchase-money on the 1st ot L. J., Ex. ‘ili. 

.lanuary without a conveyance, and that the 

plaintiff was entitled to_ recover upon the account 3. Consideration to Si 

is a ?ood pieflhar the account was stated A plaintiff was allowed ^ 
of !nd eolicernino- char£?e 3 for work done quent promise, under a count ( 
If^ratttnlcnnd that no hm of coste w^ 

delivered. UuMing v. Hjles, 9 Q. B. 8o8 , ; 1 M. & P. 227 ; 3 Car. & 1 

^*111*’ mi action by an attorney for business for (o.s.) C. P. 66 ; 29 R. 

which no signed bills have been delivered, an ^ An 

1 ■ 1 I'lTit ill an examination interest inland, x’equiied by the t. 

aceoinq stated ai “hingyemains to be done 

i ^ oonsidei-ation; but when, after t 

mfmber of a hankine company wrote to the transferee admits to the transfer 
creditmg tlie bank Thfdrfendant promistl the' 

tu~ud”b™drcd ^iares? and Ai leKe comtey SutbSyfag paM fq 
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to recover, iiyon the account stated founded upon 
theaekriov/ledgment : for, although the admission 
a liability 'to pay a liquidated sum is prima 
facie eyidence of an account stated, evidence had 
been properly given to shew the nature of the 
■consideratioii iipon ivhich it was founded ; and, 
it appearing that the sum acknowledged was not 
siibjectr of a direct liability from the defen- 
dant to'the plaintiff, a verdict for the defendant 
ha<l been rightlv entered. Marsliall v. Wilson, 
Ir. E. 2 C. h. 35& : 14 W. E. 699— Ex. Ch. 

Although an account stated may be founded 
upon a mere equitable liability, it must ^ be ^ a 
<lirect liability from the defendant to the plaintiff. 




The circumstance that the statute of frauds 
bars a party from recovering upon a mere parol 
contract does nor prevent the liability created 
thereby from forming a good ground for an action 
foumled upon a subsequent statement of accounts 
between the parties. Ih. 

A plaintiff ])iit in evidence an account signed by 
the defendanl:, shewing a balance of 32H. os. to 
be due. The first item in this account was, “ To 
jirincipal and interest of old account with Dr. J. 
.French, transferred as per letter, 146Z. 3 a'. 

The letter was as follows : — ‘‘ I hereby acknow- 
ledge to have received from J. M. French, Esq., 
mil. os., and should I die during my absence from 
England, or at any time before the said debt is 
liquidated, it is my desire that he should be paid 
out of whatever pi-operty I might possess at the 
time of my death, with legal interest on the 
gjxnie ” Held, that the plaintiff was not entitled 
to recover the 146Z. 3,s*. (k/., the evidence shewing 
a mere promise, without consideration, to pay the 
■debt of a third person. Fronch v. French, 3 Scott 
(>c.in) 121 ; 2 Man. & Gr. 644 ; 10 L. J., C. P. i 
220 ; 5 Jur. 410. 

A widow, being pressed to pay M. a debt owing 
from her deceased husband to the deceased hus- 
band of M., signed and gave to M.’s attorney the 
following note, addressed to the attorney : “ I 
beg you will not proceed against me for M. for 
the 100?. and interest which 1 owe her; I will 
pay the interest amounting to \)l. due on the 23rd 
December, ami the principal as soon as I am 
able ” : — Held, that this did not support a count 
for money found to be due from the widow to 
M. on an account stated between them. Fetch 
V. Lyon, 9 Q. B. 147 ; 15 L. J., Q. B. 393. 

xl company having contracted a debt with the 
plaintiff, and the debt not being paid, he laid an 
attachment on money of theirs in the hands of 
bankers. While the attachment was in force, 
the defendant, representing himself to_ be a 
director of the company, called on the plaintiff s 
attorney for the purpose of making an arrange- 
ment about the debt, when it was agreed that 
the following letter should be written by the 
defendant to the plaintiff, which was accordingly 
done : As director of the company, I have to 
request you will accept 50?. on account of your 
claim of 116?. 19s. Id. against the company ; and 
in consideration of your withdrawing the attach- 
ment against the funds of the company, I agree 
on the" part of myself, and on behalf of the 
other directors, to pay you the balance of 
()(>/. 19.V. Id. ” : — Held, that this letter, coupled 
with the facts, was evidence of an account stated, 
and that it was no answer to shew that the 
defendant was not a meruber of the company 
when the original debt was contracted. Farlier 
• Y. m-rt, 10 M. k, W. 61 ; 11 L. J., Ex. 375 ; 6 Jur. 


A plaintiff signed a contract of sale of goods 
to the defendant ; he afterwards sued the defen- 
dant for a sum which he contended was due to 
him out of the proceeds of the goods as a balance, 
after repaying tlie amount advanced by the de- 
fendant on their security. The plaintiff gave 
evidence that on the sum being demanded by 
his agent as the balance out of the proceeds, 
the defendant admitted the corpetness of the 
amount, and said he would pay it over : Held, 
that though the sale was absolute in law, there 
was evidence that it was accompanied by a trust 
that the defendant should account for the pro- 
ceeds, and that the facts shewed a sufficient 
consideration for the account stated by the 
defendant to entitle the plaintiff to recover the 
balance, as money due upon an account^ stated. 
Hoimrd v. FrownhiU, 2 C. L. E. 125 ; 23 L. J., 
Q. B. 23. . ■ ■ 

A plaintiff, having a claim for work and 
materials against the defendant, to the amount 
of 67?., was iiidebtecl to him in 111?. The defen- 
dant, as security for 100?., held an equitable 
mortgage upon land of the plaintiff. The parties 
having met together, ascertained the value of 
the plaintiff’s interest in the land to be 70?. ; and 
it was verbally agreed that the defendant should 
have the plaintiff’s equity of redemption, and 
that the plaintiff should be credited with 70?., 
which being added to the 67?., the debt oi 111?, 
was to be wiped out, and a balance of 26?. left 
in his favour ; but it was finally agreed that it 
should be taken at 22?. The plaintiff, before 
action, sold the land to the defendant : — Held, 
that the plaintiff was entitled to recover the 
balance of 221. as money due upon an account 
stated. Layeoeli v. Pichles, 4 B. S. 497 ; 33 
L. J., Q. B. 43 ; 10 Jur. (N.s.) 336 ; 9 L. T. 37S ; 
12 W. E. 76. 

A claim which is absolutely void by reason of 
an illegality or immorality in the consideration, 
cannot be relied on in support of a count upon 
an account stated. Kennedy v. Froun, 13 C. B. 
(it.S.) 677 ; 32 L. J., C, P‘ 137 ; 9 Jur. (K.S.) 
119 ; 7 L. T. 626 ; 11 W. E. 284. 

A promise by a client to pay money to a 
counsel for his advocacy, or for other services 
incidentally connected with litigation, whether 
made before, during, or after the litigation, has 
no binding effect, and therefore such a promise 
is not sufficient to support an account stated. It. 

4. By OR Against what Persons. 


Agent s.]- 
stated an 


-To connect B. with A., who had 
account with the plaintiffs as a 
co-promisor, it was shewn that they were the 
trustees of an insolvent estate, in respect of which 
the debt arose ; that A. and B. were at the 
counting-house of the plaintiffs on several occa- 
sions together ; and at a meeting of the creditors 
of the insolvent estate the amount of the plain- 
tiff’s debt was stated by one of the defendants 
in the presence of the other, and that B. had 
admitted in a letter that there was a debt due to 
the plaintiffs : — Held, that the jury was justified 
in coming to the conclusion that A., in stating 
the account with the plaintiffs, had authority 
to bind B. Chisman v. Court, 2 Man. & Gr. 317 ; 
2 Scott (N.R.) 569 ; 10 L. J., G. P. 124. 

In order to constitute an account stated, the 
admission of liability must be made to the oppo- 
site party or his agent. Fates v. Townley, 2 Ex. 
152 ; 19 L. J., Ex. ,399 ; 12 Jur. 606. 

The particulars in an action were, “ to a beast 
sold and delivered, 13?. The only evidence 
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was that the plaintiff admitted, in a conversa- 
tion with a third person, not shewn to be an 
•agent of the piaintiff, that he owed the latter 
lihh llhv “Held, that this was no evidence of an 
aceoimt stated, and that it was not evidence on 
the count f 01 ’ goods, as it was not shewn to be 
•applicable to the particulars. JBrechoiiY, Smith, 
lA. &:E. 488. ■ 

The plairitifii’s solicitor, who carried on business 
within the jurisdiction of the mayor’s court, 
WTOte to the defendant demanding payment of 
71. ttsf. iir^. for goods sold and delivered to him by 
the plaintiff. Heither of the parties resided or 
eanted on business, nor was the contract entered 
into, within the jurisdiction. The defendant, in 
a letter written to the plaintiff’s solicitor — posted 
•outside, but received within the jurisdiction — 
admitted that he owed oL Qs. Qd. to the plaintiff. 
The plaintiff liaving brought an action in the 
mayor’s court to recover oL 6s. 6d. on an account 
stated, the defendant obtained a writ of prohibi- 
tion : — Held, that the admission of the defen- 
dant and the bringing of the action amounted 
to an account stated ; that the account was 
•Stated within the jurisdiction of the mayor’s 
court, and that the plaintiff’s solicitor w^as his 
agent to receive the admission and to state the 
account, and that therefore the mayor’s court 
had jurisdiction to try the action. Gmndy v. 
TowTisetul, 86 W. E. 531 — C. A. 


otherwise showing her interest in the money. 
Johmony. Lucas, 1 El. & Bl, 659 ; 22 L. J., Q. i). 
174 ; 17 Jur. 1066. 

Semble, that a count by husband and wife on 
an account stated with them in respect of a debt 
averred to be due in right of the wife, or for 
■which she had been the meritorious cause of 
action, would be good. Ib. 


Husband and Wife.] — A count by husband and 
wife for money found to be due from the defen- 
dant to the wife before her marriage on accounts 
■stated between them, and for money found to be 
due from the defendant to the plaintiffs since 
their intermarriage on accounts stated between 
them since the intermarriage, is a bad count, for 
not averring that the accounts were stated in 
respect of money due in right of the wife, or 


Lunatics.] — A. kept cash with a banker, and 
the balances to his credit were stated from time 
to time in a pass-book. He became a lunatic, 
but the account continued to be kept by his 
family ; and, in the pass-book, the entries in 
which ■were in the banker’s handwriting, a balance 
was stated to the credit of A. : — Held, that this 
was not evidence to support a counton an account 
stated with A., in an action by his re[)resentative 
against the banker, to recover the amount of 
such balance. Tarbueh v. Blsj)hain, 2 M. (k W. 2 ; 
6 L. J,, Ex, 49. 


Executors.] — Among the papers of a testator 
■were found two letters sealed and directed, “ For 
O., my late servant.” G, had been in his service 
as housekeeper for some years before his death, 
but had left him for some time previously to 
that event. These letters contained promissoiw 
notes for large sums of money ; and one of the 
letters statecl that the testator inclosed 200Z. as 
a mark of icspect, and the other letter stated 
that the inclosed was for her long and faithful 
services. G. applied to the executors for pay- 
ment of the notes, and upon seeing the notes 
thej” paid her a portion, and promised to pay the 
remainder, but afterwards refused to do so : — 
Held, as an action was not maintainable by Gr. 
upon the notes, which were in effect a legacy, 
nnd an informal one, in not being duly attested 
•as required by 7 Will. 4 <& 1 Viet. c. 26, and 
therefore void, that the action was not maintain- 
able on an acconnt stated, inasmuch as the 
})]‘oiiiise of the executors was made on a supposed 
<lcbt wdiich in fact was not due. Gmgh v. 
Firuloa or Tindon, 7 Ex. 48 ; 21 L. J., Ex. 58. 

Id an action by the executors of the payee of a 
note, against the makers, the executors proved 
the note, with the following indorsement upon 
it, signed by the makers and one of the execu- , 
tors: — “Hull, 1838. — Memorandum, that the! 
sum of 1 1. 7s. 6d., one quarters interest, was paid I 
on the within note. William Purdon, Thomas I 
Purdori ” : — Held, sufficient evidence of an 
account stated with the executors, without any 
proof of the time of the testator's death. Purdoa 
v. Pardon., 10 M. & W. 562 ; 12 L. J., Ex. 3. 


Partners,] — A., B. and C, were railway con- 
tractors in partnership, and had enrered into a 
contract to do work for a railway coiiipauy. D. 
had entered into a sub- contract to do part of the 
work, for which part bricks were required, and it 
was necessary that D. should have coals to burn 
the bricks. In order to induce the plaintiff to 
supply D. with coals, A., without the previous 
knowledge or subsequent assent of his copartners, 
entered into a guarantee, in the name of the 
firm, to secure the payment of the price of the 
coals to be supplied to B. by the plaintiff. The 
managing clerk of the firm, without the know- 
ledge of B. and C,, wrote letters to the plaintiff 
containing evidence of an account statcjd re.spect- 
ing the amount due under the guaiuntee : — Held, 
that as the giving the guarantee -was not a 
partnership business, the letters of tlie clerk 
respecting it were not evidence of an account 
stated as against B. and C. Brettd v. Williams, 
4Ex. 623 ;'19L. J., Ex. 121. 


5. EVIDEJTCE to StJPPOET. 


In an action to recover sums received by the 
defendant, as servant to the plaintiff, the defen- 
dant put in the following memoi-andum, ■^vritten 
by the plaintiff on the back of an unstamped 
receipt, “ Balanced up to this day as ])er cash 
book, 19th November, 1845, S.F. : — Held, that 
this memorandum was admissible without a 
stamp, though the receipt on which it was written 
was not ; and that in the absence of any evidence 
by the plaintiff to the contrary, it was evidence 
that up to the day of its date the account 
between the parties had been adjusted, and that 
nothing was then due from the defendant. 
Finney v. Tootel, 5 C. B. 504 ; 17 L, J., 0. P. 158 ; 
12 Jur. 291. 

When the particulars of demand were on an 
account stated, “ as appears by a memorandum 
under the hand of the defendant of this date,” 
and the memorandum was inadmissible for the 
want of a promissory note stamp : — Held, that 
the account stated might he proved by other 
evidence than the memorandum. Singleton, v. 
Barrett, 2 0, & J. 368 ; 2 Tyr. 409 ; 1 L. J.', Ex. 1 34. 

Held, also, that verbal evidence was admissible 
of an admission of the money being due, and a 
promise to pay it by instalments, -though such 
admission and promise were made at the time of 
signing the memorandtim, and were embodied in 
it. Ib, 
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tii5 a lnroaiissorv note for 23^. Sd.f which, the of the two suins of 242t. and «u04., and a inrther 
note (loscribed as beln,<? the amount of interest sum for monej lent by her to him. At, an Inter- 
diie on a note for 117?, dated bth July, 1838, view between them, in the presence of the 
up to iith Juh\ IS-U- Hold,, to be evidence of plaintiffs attorney, the defendant dictated, and 
an account stated in August, i84A of a subsisting the attorney wrote out, a memoraiidum, by 
debt- of 117?. 4,?. Frrry or Pennif v. Slude^ 8 which the defendant charged himself with the 
Q. B. 11.5 : 1.5 L. J., Q. B. 10 ; 10 Jur. 31. 242?. and 200?., and the item for money lent, and 

A note payable live years after date, for value with interest from the date of the death, of the 
received, is eVidence of an account stated against plaintiffs husband. At the same interview he 
which the btatute of limitations does not com- mentioned certain claims of his against the 
inence running until the maturity of the note. pLaintiff’s husband, and asked whether he could 
Frijer v. i/ac. 12 0. B. 437. * set them oif, but did not enter them in, the 

In an action on a bill or note against an memorandum. He also afterwards, at the same 

imiorser by a.n. iiidorsee, the bill will not be interview, signed on the_ back of the memoran- 

evidence of an account stated, unless there is an dum an authority to his attorney^ to pay the 
admission of the money being due. Ifird x. plaintiff the amount due to her out of any moneys 
7 D. .Ik C. 814 ; M. «£ W. 418 ; 3 Jur. ; that might be received on his account, referring 
823.' See also Jnrdhw x, Payne, 1 B. A Ad. 683 ; verbally'" to an intended sale of sonic property on 
9 L. J. (o.s.') .K. B. 129. his behalf. At the trial no evidence was given 

In an action for use and occupation, 4?. was of any set-oft:. It was objected that the 242/. 

paid into court on the account stated. The had been reduced into possession by the plain- 
plaintitis proved that the defendant being tiffs husband, and the,refore she had no right of 
indebted to them as surviving executors, ami action in her personal capacity ; and that the 
having no other account with them, was called 200?. was held by the defendant as executor, and 
upon by them for payment, and refused, saying therefore he could not properly be sued in bis 
he Inid a cross-demand on the funds of the personal capacity ; and that the memoranduin 
testatrir. The plaintiffs gave evidence of a debt and authority, taken together, were not, under 
exceeding 4?.. and contended that these facts the circumstances, a statement of an account as 
with thelidmission implied by the payment into due in pnesenti : — Held, that the jury was justi- 
court entitled them to recover the larger sum on bed in finding that the memorandum was a 
the account stated, the other accounts being statement of account sufficient to entitle the 
inapplicable: — Held, that they could not so j plaintiff to maintain her action in respect of both 
recover, fr»r that the averment of an account the sums. Tvylium- v. MoroGraft, 8 El. & BL 
stated could only refer to a single occasion ; and ; 972 ; 4 Jur. (n.s.) 611 ; 6 W. E. 294. 
the answer of the defendant, with the subsequent | In an action on an attorney’s bill of costs, if 
jjayrnent into ooi.irt, merely showed that upon j he fails on the count for work and labour, 
that accounting, which alone was in question, | because no bill has been delivered, he cannot 
the defendant was found indebted 4?. Kennedy j recover upon an account stated, though he proves 
y. IVithera, o B. .k Ad. 767 ; 1 L. J., K. B. 260. | that the charges were assented to by the client. 

E vidence of an account stated, whereby the I Broolm x. Boel'ett, 9 Q. B. 847 ; 16 L. J., Q. B. 
defendant admitted a balance due to the plain- j 178 ; 11 Jur. 284. 

tiff, is not done away, but confirmed by evidence j B. lent money to A. upon C.’s promise to 
of a foreign judgment recovered by the })laintiff i become surety for its repayment ; and on the 
for the same sum, with a stay of execution for ! money being advanced, A. and C. signed and 
six months to enable the defendant to prove a j delivered to B. -the following memorandum : 
counter-demand, if lie had any. Ilallx. i “ We, jointly and severally, owe you 60?.” : — 

11 East, 118 ; 10 E. E. 443. j Held, evidence of an account stated by A. k. C. 

T., by will, desired that 500/. lent by her to ; jointly. Biwlt v. JIurd, L. B. 1 C. B.* 297 ; 12 
the defemhuit should be allowed to remain in his | Jur, (N.s.) 704. 

hands during the life of her sister, he paying the I An acknowledgment by a defendant, after 
interest to her sister, but that on her sister’s action, of money being due to the plaintiff, 
death T.’s e.xecutors should collect the 500/. and when there is no debtor account between them 
divide it between her two nieces, one of whom proved to have existed before action, is not 
was the plaintiff and the other the defendant’s evidence on an account stated. Allen v. Cool\ 
wife, the same to be for their sole and separate 2 D. B. C. 546. 

use, free from, the control and debts of any i Hor is an offer of a cognovit after action 
husband, with benelit of survivorship. During i brought, Synmoe)' v. Parry", 4 K, & M. 770 ; 3 
the lifetime of the tenant for life, the plaintift’’s I A. & E. 331 ; 4 L. J,, K. B. 186. 
husband took from the defendant his acceptance j A plaintiff sued upon an account rendered by 
■ for 242?. payable in twelve months, and as for the defendant : — Held, that the plaintiff miglit 
the share of the plaintiff’s wife in the legacy, im peach an item in the account by which the defen- 
The plaintiff and her iiusband, and the defendant dant sought to retain money under an illegal coii- 
and his wife, signed a receipt to the executor of tract, notwithstanding that account was the only 
T.’s will as and for a receipt of the legacy of 500?. evidence in the action. Pose v. Sawry, 2 Bing. 
But no money ever in fact passed ; the 500?. was (N.c.) 145 ; 1 Hodges, 269 ; 2 Scott, 199. 
never collected from the defendant ; the accept- 
ance was never negotiated ; and on the death of 10 U’s.] — C. joined in giving a joint and 
the plaintiff’s husband the defendant procured a several promissory* note for a debt due to the 
return of it to him. Again’: the plaintiff’s father plaintiff from another of the makers, for which 
n- bequeathed to her the- proceeds of a- life, policy, C. was not previously liable. The' note was 
and matle the riefendant his executor, who, act- afterwards returned to the makers to have 
ing in that, capacity, received , 200?. upon the another maker’s name added (which w^as af ter- 
. policy. Afterwards, and after the death of the ,wwds done), and an I 0 U for value received, 
plaintiff’s^ husband and the defendant’s wife, the signed by C. and another of the makers, was in 
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the meantime left* with the plainti:® as a security. 
Scruble, rhnt such a docamcnt given for a debt 
fur winch C. was not primarily liable would not 
support an action on an account stated against 
i’/ thmld V. Coomlm, 1 C. B. o-lB ; 14 L. J., C. F. 
175 ; i) Jur. 494. 

Held. that, even if the note was for want of a 
statiip in cunsepuence of the addition of a new 
malvei' vi»id, it was admissible upon the account 
stated, to show that, before the alteration, and 
at tile lime when the I 0 U was giveip there was 
a debt due to tiie plaintiff upfm tlie note, to 
which (h was primarily liable. Ih. 

All 1 0 IT in the defendant’s writing, not 
addressed to anyone, but produced by the 
plaintiff, is priniff facie evidence of an account 
state<l wirli liirn. Dounhts v. 4 F. & D. 

f)S5 ; 1-2 A. H. 041 ; 10 L. J., Q. B. 43. 6'. P., 
PHtfur. V. Jcuirniii, 4 Car. P. 824: Lenirrew 
FJltoff, 0 H. .V; X. 050 ; 30 L. J., Ex. 350 ; 7 Jur. 
(X.S.) 1200 : 4 L. T. 304. 

But not of moil ev lent. Fenewmayer v. Adco(% 
10 M. .V: W. 419. 

If tiic <lefendant wishes to rebut the inference 
arising from its production by the plaintiff, he 
should show that it has been in the bands of 
some other iiarty. Curtiss. Richards. 1 Man. & 
G. 40 ; I Scott (N.R.) 155 ; 9 L. J., C. P. 240 ; 
4 Jur. 508. 

The directors of a mine, conducted on the 
cost-book principle, wanting money to work the 
mine, entered into an agreement that they should 
each take 100 shares in it, at \l. iter share, and 
each of them accordingly gave his I 0 U to the 
secretary for lOOZ. : — Held, evidence of an 
account*' stated between the secretary and a 
director who had given his I 0 IT pursuant to 
the agreement. Graves v. Cooli. 2 Jur. (KS.) 
475, , 

IT].ion a sale of a leasehold, the vendee agreed 
to jiay a deposit of 50f., and the residue on com- 
pletion. Instead of actually paying^ the 50/. he 
gave the vendor 5/. and an I 0 U for 45/. : — 
Held, that the vendor, failing to make a good 
title, was not entitled to recover the 45/., as 
money due upon an account stated, and that the 
defence was admissible under the plea of never 
indebted. Wilson v. Wilson^ 2 C. L. Ft. 818; 14 
C. B. OIG; 23 L. J., C. F. 137 ; 18 Jur. 581 ; 2 


apprenticeship, though void, was the very deed 
which the defendant bargained for : — Held, that 
the plaintiff was entitled to recover. Westlake 
V. Adams\ 5 C. B. (N.S.) 248 ; 27 L. J., (A F. 
271 ; 4 Jur. (K.S.) 1021. S. at nisi prius, 
1F.&F.183. 

A., in January, 1853, gave to B. his T O U for 
65/. After A.’s death, B. having claimed t’ne 
amount, his receipt for the amount was produced. 
B. swore positively that the amount had never 
been received. A court of equity held, that it 
could not act on his unsup[)orted testimony 
against the written evidence. Farrow. In re. 2*2 
Beav. 400. 

An agreement for the purchase of a public - 
house contained the following stipulations: — - 

And, as earnest of this agi'eement, the pur- 
chaser has paid into the liands of the vendor 
50/., which is to be allowed in part jtaynient at 
the completion of this agreement. If the vendor 
shall not fullil the same on his part, he shall 
return the deposit, in addition to the damages 
hereinafter stated ; and, if the purchaser shall 
fail to perform his part of the agreement, then 
the deposit-money shall become forfeited, in 
part of the following damages ; and if either of 
the parties neglects or refuses to comply with 
any part of this agreement, he shall pay to the 
other 50/., mutually agreed upon to be the dam- 
ages ascertained and fixed, on breach hereof.'’ 
Instead of depositing the 50/. the purchaser gave 
an I O U for the amount. The purchaser failed 
to complete the purchase, and the vendor sold 
the public-house for 10/. less than the purchaser 
agreed to pay for it. In an action by the vendor 
against the purchaser for breach of the agree- 
ment: — 'Held, that he was entitled to recover 
the 50/., and was not limited to the amount of 
damage which he had actually sustained. Hinton 
V. ttiiarlts, 37 L. J., C. P. 81 ; L. R. 3 C. P. 161 ; 
17 L. T. 600 ; 16 W. R. 360. 

The plaintiff, the grantee of a bill of sale, 
having taken possession of the goods, the defen- 
dant, the brother of a grantee under a subsequent 
bill of sale, reimbursed the plaintiff part of the 
money ho had paid to satisfy a distress for rent 
on the goods, and gave him an I 0 U for the 
residue, upon an undertaking by the plaintiff not 
to remove or sell the goods : — Held that the 
plain tiff was entitled to recover upon the I 0 II, 
on an account stated. Ram v. Harris^ 1 L. T, 
40 ; 8 W. E. 79. 

J. M. 
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At the sale of an estate, one of the conditions 
being that a deposit should be paid immediately, 
a lot” was knocked down to a person, who having 
no money with him, an arrangement was entered 
into, with the sanction of the vendor’s solicitor, 
in virtue of which the vendee gave his I 0 H, 
addressed to the auctioneer, for the deposit, and 
signed a memorandum that he had purchased 
the property, and paid the deposit, and bound 
himself to complete the purchase, which memo- 
randum was also signed by the auctioneer as 
agent of the vendor. The bargain having after- 
wanls gone off : — Held, that the auctioneer 
miglit recover the amount of the I 0 IT under an 
account stated. Cleave v. Moors. 3 Jur. (N.S.) 
48 : 5 W. R. 234. 

The premium stated in an indenture of appren- , 
ticeship was 50/., but at the time of execution 
the defendant agreed to give the plaintiff (the 
master) four I 6 XT’s for 20/. more, for which, 
instruments the defendant, on the application of 
the y>laintiff, who feared that they were void 
irromissory notes, afterwards substituted a Mngie 
I 0 TJ in a proper form, and , , on that tho hetibn 
was brought.. The jury foiind. that-Jlie; deed" pi 
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MONITION. 

See ECCLESIASTICAL LAW. 
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MONTH— MOETGAGE 


5.. J.rmins*,, 1480. ■ 

6. Agaimt Jfortgagee ui Pimessum,' liSl. 

7. In lim of A'otice to Pay off, 1481. 

8. Pefault— Waiver ~ See ho'm 
. Pekiod, ante, B. 2. 


MONTH 

See TIME. 


D. Assigkmej^t am Teansfek./ ' , 

1. In Qeaieral, 1483. 

2. At Undcrrahie, 

3. Title of Assignee, IWo. 

4. Account, 1488. 

5. Under AIndor and Purchaser Act, l%li, 

A. 4, 1490. 

6. Under Conveyanevng Act, 1881, .9. 15, 1490. 

E. Effect op, on Limitations op Peopebty, 

1491. 

P. Management and Account.; ; 

1. General Bights and Puties of Mortgagee, 

, im., 

2. Mortefaqce In Possessloyi, 

a. Who is, 1492. 
h. Position of, 1496. 

3. Accouait. 

a. General Principles and Wilful De- 
fault, 1497. 

h. When Ordered, 1499. 

c. Bests, 1501. 

4. Groiolng Crops, 1505. 

5. Leases. 

a. By Mortgagor, 1506. 

1). By Mortgagee, 1511. 

c. By Mortgagor and Mortgagee J ointly, 

1512.' , , 

d. Distress, 1513. 

e. Ejectment, 1514. 

/. Action on Covenants, 1515. 

6. Clines, 1515. 

7. Outlay and Expenditure. 

a. In General, 1517. 
h. Insurance Premiums, 1518. 
e. llepairs and Iinprovements, 1520. 

d. Kents and Fines Disbursed,^ 1522. 

e. Commission and Receivership, 1522. 

8. Bents and Profits. 

a. Eight of Mortgagee to Take, 1525. 
h. Account against Mortgagee for, 1530. 

c. Occupation Rent, 1533. 

9. Timher and Waste. 

a. Rights of Mortgagee, 1534. 
h. Eights of Mortgagor, 1534. 

10. Bight to Policy 3£oneys — See Insueance, 

11. Preseyitation to Benefice-— See ECCLESI- 

ASTICAL Law, IX. 1,/. 

G. Priobity of Estates, Debts, and Incum- 
brances. 

1. Of 3J.0 rig a gee In General. 

a. To prior Estates, 1535. 

1). To Debts and Charges, 1 540, 

c. To Statutes Sta,j)le, 1549. 

d. To Crown Debts, 1550. 

e. Xotice — Effect, 1550. 

/. To Partnership Rights — See PART- 
NERSHIP. 

g. To Judgments— J udgment. 

2. Of Puisne Ineitnhbrancer. — {See also G. 1 

a. and 5.) 

Without 3?{otice, 1557. ' , ^ 

\ /P By giving Notioe, 1561, - 


MORTGAGE. 

[By A. LAWRENCE.] 

A. The Contract. 

1. In General, 1385. 

2. Parties, 1386. 

3. FoQ'm, Validity, and Effect, 1387. 

4. 3Iortgage or Par chase, 1393. 

5. Snl)ject-3fatter, lii)^. 

6. Extent of Security arul Charge, 

a. Security, 1408. 
h. Charge, 1412. 

7. Further Ad mncesffVl^. 

8. Covenants. 

a. To Pay Money, 1419. 
h. Penal, 1419. 
c. For Title, 1421. 

9. Fraud or Imgn'oper Conduct. 

a. By Mortgagee or his Agents, 1422. 

5. By Mortgagor or his Agents, 1427. 

10. Agreements for, and Specijic Perform^ 

mice, 1432. 

11. Bsctification, 

12. Var iatio 71 hy Parol Evidence, 1^31. 

13. Costs and Expenses — See post, S. 1. 

14. Stampiyig—See'R'EVElsv^. 

B. Particular Mortgages and Incum- 
brances. 

1. Equitable Mortgages. 

a. By deposit of Title Deeds. 

i. Creation of, 1438. 

ii. What Deeds, 1442. 

iii. To prepare Legal Mortgage, 1443, 


iv. Extent of Security and Charge, 
1444. 

V. Further Advances, 1445. 

}). Without Deposit, 1446. 

2. Loan for a Period, 1449. 

3. Wehh 31o7lg ages, li^2. 

4. Stock 3io7'tgages, 1453. 

5. Charges, 1454. 

6. Liens. 

m Creation and Extent, 1457. 
h. Plow Lost, 1462. 

7. Of Col07dal Estates. 

a. West Indies, 1462. 
h, British Guiana, 1465. 

: ' 0. Canada, 1466. 

d. Australia, 1467. 

8. Stamiping — See Revenue. 

■p. Interest. - ; / 

■ 1. When Payable, 1467,, 

a. In General, 1471, 

b. Due Payment-Reduction, 1475. 

l'^. in pener^, 447 7, V. 'p..'. 






MOETGAGE. 


3. J3)j gptting hi 0 uf fit andlng Legal Estate. 

a. In General, 1 ">(■)(>. 
h. After Xot ice, 1571. 

4. Of Egulfahle Jtlortgagee hy Eeponit^ 1573. 

5. Itegi -strati on — Effect 

6. By Pom‘,^iiion of I)ec(U. 

a, or Possession, 1584, __ 

1). Recitals, Notice by, 1599. 

7. 2Iortgagef< of Personalty — Kotlee to Legal 

bwner. 1602. 


5. Proceedings for. 

In General, 1686. 

Offer to Redeem, 1689. 

<?. Accounts, 1690. 

^7. Decree, 1691. 

6. . Costs and Eoipemes—See post, S. 4. 


H. Tag KING. 


1. So cress ire Mortgages^ 1606. 

2. Fu rthe i ‘ A d i:a nres, 1611. 

3. Judgments, 1614. 

4. Bonds, 1616. 

5. Simple Contract Behts, 1618. 

6. Ireland and Irish Brgistry Act, 1619. 


Remedies of Mortg agee.— (fe also post, 
Foreclosure, Sale by Court, Sale 
ujiTDER Power, Receiver.) 

1. Ill General 

2. 0)1 Covenant, 

3. On Collateral Seeuritles, 1699. 

4. Distress — Attornment Clause, 

5. Ejeetment, 1706. 


i^ORlCLOSURE. 


I, Consolation, 1619. 


J. Marshalling, 1627. 


K. Payment off, 
Deeds. 


Reconveyance, 


1. Payment and- Blscharge. 

a . What amounts to, 1636. 
h. Title to !Money, 1642. 
e. Presumption of, 1643. 

d. Joint Receipt, 1643. 

e. Tender, 1644. 

f. Interest and Costs after Tender — See 

Interest, ante, C. 2 ; a/nd Costs 
AND Expenses, post, S. 3, e. 

2. Beeonreyanee. 

a . Right to, 1646. 

1). Presumption of, 1650. 
e. None Executed, 1650. 

d. Obtained by Fraud, 1650. 

e. Under Conveyancing Act, 1881, s. 

lo—See Assignment and Trans- 
fer, ante, D. 6. 

3. Leeds. 

a. Right to, 1652. 

?). Loss of, 1654. 
e. Production of. 

i. Of Mortgage-deed, 1656. 

ii. Of Title-deeds and other Securi- 

ties, 1658. 

d. Costs of obtaining — See Costs and 
Expenses, post, 8. 2, c. 


L. EbdexMption, 


1. B-lykt to. 

a. General Principles, 1663. 

b. Crown, 1666. 

c. Joint Right, 16(j6. 

d. Puisne Mortgagee, 1667. 

<?. Other cases, 1669. 

f. Judgment Creditors — JUDGMENT. 

2. Co )we(dment of P)lor Mortgage, 1677. 

' 3." Egnity of liedem-pthm. — (See also Effect 
OF (Mortgage) on Limitations 
. V OF Property, ante, E.) 

a. General Incidents of, 1678. 

b. Sale of, 

i. In General, 1679. 

ii. Purchase by Mortgagee, 1580. 

,4. Time for, 1683. — (See also B. 2, ante.) 


, Right to, 1708. 

, Who Bozind by, 17 M. 

, Against Crown, 1715. 

, Against Infants. 
f/. In General, 1716. 

}). Decree Absolute, or Day to show 
Cause, 1718. 

c. Sale when Ordered, 1720. 

, Against J^unaties, 17 '20. 

Against Married Women, 1721. 

Tenant for Life and Bsmalndcrnian, 1721, 
Ti'nstee in Banhruptey, 172Z. 

U)ider7 Geo.^.c. 20, 1723. 

Time. 

a. Computation, 1725. 
h. Enlargement, 1725. 

c. Equitable Mortgages, 1729. 

d. Where several Defendants, 1730, 
Attoida m/e for Payme/it, 1732. 

Opening. 

a. In General, 1733. 
h. Subsequent Receipt of Rents and 
Prolits, 1736. 

Staying, 1737. 

, Proceed ings fo r. 
a. Form of, 1739. 

7j. Disclaimer, 1742. 

c. Defendant out of Jurisdiction, 1743. 

d. Non-appearance of Defendant, 1744. 

e. Proof of Mortgage, 1745. 

/. Form of Decree, 1747. 

g. Dismissal of Bill to Redeem— 

Redemption, Proceedings fob, 
In General, ante, L. 5, a. 

h. Reference for Inquiry, 1752. 

i. Accounts, 1754. 

j. Revivor, 1757. 

, Costs and Expenses — See post, S. 5. 


Sale by Court 
1. When Orderc 


1. When Ordered. 

a. In General, 1757. 
h. Equitable Mortgages, 
i. In General, 1765. 
ii. By Deposit. 1765. 

2. Leave to Bid, and Reserve, 1766. 

3. Conreyanee, 1768. 


:4. Other Matters, 1768. 


sale under Power. 

X. Existe^nee of Poiver, 1771. 
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2. Validity of, 

. a. In CTeneral, 1774. 

1), Notice to Mortgagor, 1778. 

c. Auction or Private Contract, 1780. 

(I, Price, 1780. 

e. Management and Conduct, 1782. 

/, Conditions, 1783, 

(f. Severance of Minerals, 1783. 

h. Deposit, 1784. 

3. Hi (flit to Proceeds, 

a. In General, 1784. 
h. Between Mortgagor and Mortgagee, 
1786. 

e. Of Puisne Incumbrancer, 1788. 

d. Mil ether Pteal or Personal Estate 

— See CoNVEEsroN. 

4. Pn reham hy Mortyayee^ 1790. 

5. Purchase hy 3lortyayor, 1792. 

6. Pre-emjytion^ Piyht to^ 1 792. 

7. lujuuctiori against, 1793. 

8. Settiny Aside, 1794. 

9. Specific Performance, 

Q. Eeceivee. 

1. Appointment. 

a. In General, 1797. 

Against Mortgagee, 1801. 

c. At Suit of Mortgagee. 

i. Legal Mortgagee, 1 802. 

ii. Equitable Mortgagee. 

1. In General, 1802. 

2. Bj Deposit, 1803. 

ill. Subsequent Mortgagee, 1803. 
iv. Other Cases, 1804. 

d. Under Judicature Act, 1873, 1807. 

e. Under Irish Mortgage Act, 1808. 

2. Pi. iyhts, Puties, and Li a In litles. 

a. In General. 

i. Of Eeceiver, 1810. 

ii. Persons Interested, 1811. 

h. Under Irish Mortgage Act, 1814. 

3. Peceipt of 3Loneys 1) ij, in Foreclosure, 1 814. 

E. Parties. 

1. Suits for Foreclosure, Sale, or Pmdemp- 

tion. 

a. General Principles, 1816. 

h. Joint Owners, 1816. 

e. Judgment Creditor, 1817. 
d. Mortgagee or his Heir, 1819. 

Mortgagor or his Heir, ! 820. 

/. Personal Eepresentatire, 1821. 
y. Tenant for Life or Eemainderman, 
'■ ’ 1822. 

h; Trustee, 1828. 

i. Cestui que Trust, 1825. 

j. After Assignment, 1828. 

Transferee after Decree, 1828. 

1. Other Cases, 1829. 

2. Suits for Aemmt, liiSO. 

Othe^’ Suits^See lAiAQTiQ:Ei 

;S,^ OosTS;AKi>: 

1. Of PrejHmitioii of 3Iorfy aye, 1832. 

2. OoUaterah 

a. Protection of Estate or Security, 
p. Of obtaining Administration, 1836. 

, 3. lUylif 8 and Liahillties if Mortgagee — See 


1). Misconduct, 1838. 
e. Resisting Redemption, 1840. 

d. Paid or Overpaid, 1842. 

e. After Tender, 1843. 

/. Equitable Mortgagee, 1844. 
y. Solicitor-Mortgagee, 1846. 

4. Of Pedemption. — {See also 3. supra.) 

a. Liability of Mortgagor, 1849. 

?>. Mdiere two Estates, 1 850, 
e. Overclaim by Mortgagee, 1850. 

5. Foreelosure. 

a. In General, 1851. 

In Other Defendants to Foreclosure 
Suits, 1852., 

6. Petween seveiril IrmAcm^^ 1854. 

7. Under Decree for Sale, 1857. 

8. In Administration Suits, 1859. 
d. Panhruptey, lSi)2. 

10. Disclaimer, 1864. 

11. Of Transfer, ISm. 

12. Assignment peiuhnte lite, 1869. 

13. Of Appeal, 1870. 

14. Scale, 1870. 

15. Taxation, 1871. 

16. Under 7 Geo. 2, 6'. 20, 1871. 


T. Other Matters. 


1. By Particular Persons — See PIusBAHD' 
ytHD Wife— Exec uToit and Admin- 
istrator — Estate — Trust ani> 
Trustee. ' 


2. By Bailway and other Companies— ISee 

COMPAN^r. 

3. By and to Beneft Building Society — See 

Building Society. 

4. By and to Partners— See Partnership. 

5. Of Stoeli and Slwwes — See Company, 

6. Of Goods — See Bills of Sale — Pledge' 

— Pavtn. 

7. Of Fixtures — See PhxTURES — Bank- 

ruptcy. 

8. Of Be ver si 0 nary Interests — See Fraud, 

9. Of Insuraytee Policies — See Insurance.. 

10. Of Ships and Freight — See SHIPPING. 

11. Of Copyholds — See CopyH;OLD. 

12. Of Ecclesiastical Proymrty — See Ecclesi- 

astical Law, 


13. In relation to Officers^ Commissions — See- 
Army and Navy. 


14. For Costs — Sec Solicitor. 

15. Lien of 'Solicitor and Priorities — See' 

Solicitor. 

16. Lien of Banhers—See BAlSKim. 

17. Lien of 'Ve?idiw—See Lands Clauses-: 

• Act— Vendor and Purchaser. ' '' 

18. Bights of Mortgagee and 3fort(jagor In 

MviBmlmipicy'-^Bee'^Ai^^ - ’ 
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MOETGAGE-~-r/e^ Contract 


A. THE COXTRACT. 

In General., 1385. 

Parfie^^, IBiSO. 

Form., ValUUty, and Effect 1387. 
Morlfago or Pnrelta,u\ 1893. 

Sn hjccU^Iatfer, 1 400. 

Eetent of Sera r tty and Charge., 1408. 
Farther Adr.unecn^ 14:18. 

(Jorenantr., 1419. 

Fraud or Improper Condaet., 1422. 
Atfreetnetds fo)\ and Speet fie Performance. 
1432. 

Peetifieal ion, 1435. 

Variation hy Parol Evidence., 1437. 

Costs atul Expenses — See post, S. 1, col. 
1831. 

Stam p i ng — See Rev EX U E. 


Cliarg-e on Lands Pnrcliased.] — B.. being 
indebted to E.in 15,OUOZ., and having covenanted 
to secure it on land, agreed to pnrchtisc lautls 
from E., and, for part of the cunsi deration, to 
give a mortgage of those lands. •* subject' liow- 
ever to a prior mortgage for 15,()(.K)Z.’' ; — Held, that 
these words did not charge the debt 

npon the purchased lands. Etjre v. Sadlier, 15 
Ir. Ch. R. 10. 


Personal Assets.]— A mortgage in fee is con- 
sidered as personal assets. Cushorne v. Scarfe, 
1 Atk. 605, 


2. Parties. 


1. In Gteneral. 

Whetlier Mortgage or not.] — The fair criterion 
in equity to decide whether a deed be a mortgage 
■or not, is, are remedi es mutual and reciprocal / 
Has the grantoi* all the remedies a mortgage is 
entitled to ? Goodman v. Grierson, 2 Ball B. 
278 ; 12 R. E. 82. 

In equity, the rule is, once a mortgage always 
a mortgage. Ih. 


By way of Trust.] — Whether a security by way 
•of 'conveyance to a trustee, on trust to sell and 
pay out of the proceeds the sum secured, is a 
legal mortgage within Lord Loughborough’s 
Order, qumre. Barnett, Ex parte, Allen, In re, 
3 Mont. D. D. (:;f:*»2. 

Mortgagee, under a trust to I'aise money by 
sale or mortgage, has onl^^ the remedies of a 
mortgagee, ami cannot call upon the trustees for 
■execution of the trust. Pall v. Clinton (^Lord), 
12 Yes. 48 ; 8 R. R. 283. 

A mortgage of real estate made by way of a 
■conveyance to a trustee, upon trust to sell at dis- 
cretion and oat of the proceeds of sale to pay the 
mortgage debt, and to pay the surplus moneys 
to the mortgagor, does not constitute an express 
trust In favour of the mortgagor within 3 4 

Wm. 4, c. 27, s. 25. Lodinq v. Parltcr, 42 L. J.. Ch. 
257 ; L. R. 8 Ch. 30 ; 27 L. T. 035 : 21 W. R. 113. 

A conveyance of an estate in trust, that the 
■same should stand charged with payment of a 
sum of money and interest, with a ,p)Ower of sale 
-on default in payment after notice, is not a mort- 
gage, but the trustee is entitled to the aid of the 
■court in effecting* a sale. Sam2)son v. Pattison, 
i Hare, 533. 

A. being indebted to B. conveys lands to a 
trustee, in trust “ out of the interest, proceeds, 
■or annual rent, to pay the head rent, and also 
the premiums of insurance on the life of A. for 
oOOZ. ; and also to pay over to B. the sum of 4007. 
with legal interest at six per cent, for every year 
until tiie same shall be paid ofl: and discharged ; 
and from and after the payment thereof to recon- 
vey to A, or his assignees.” • The policy wvas 
assigned by a separate deed to the trustee to 
■secio'e the 4007. : — Held, that B. was not a mort- 
gagee under this deed, and -was not, therefore, 
entitled to have the land sold, but should be paid 
■oat of the rents and ])roiits, and have a continu- 
ing receiver appointed for that purpose. Taplar 
Y, Emerson, 2 Con. & L. 558 ; -6 Ir. Eq. B. 224 
4Drv& War, 117.' ^ ' ' "T ' - ■-' 


Mortgagor— Position of.] — In a court of law a 
mortgagor, in the actual possession of the mort- 
gaged premises, may properly be described as 
tenant of the mortgagee. Partridge v. Bare, 
1 D. cV: R. 272 ; 5 B. A Aid. 604 : 24 R. R. 487. 

Where the mortgagee suffers the mortgagor to 
remain in possession of the mortgaged premises, 
the latter is not tenant at will to the former, but 
at most tenant by sufferance only, and may be 
treated either as a tenant or a trespasser, at 
the election of the mortgagee. Doe d. B.ohg v. 
Mdseg, 8 B. & C. 767 ; "3 M. k Ey. 107. S. R, 
Doe d. Fisher v. Giles, 5 Bing. 421 : 2 M. & P. 
749 : 7 L. J. (O.S.) 0. P. 134 ; 30 R. 11. 686. 

A deed, after the usual power of sale by public 
auction or private contract in the event:, of the 
noni''a 3 micnt of the mortgage money, contained 
a proviso and covenant b}" the mortgagee that no 
sale or public notice or advertisement for any 
sale should be made or given, or any means be 
taken for obtaining possession, until the expira- 
tion of twelve caleiiiiar months after notice in 
writing ot such mtentioii should liave been given 
to the mortgagor. Tiiere was likewise a covenant 
by the mortgagee for quiet enjoyment hy the 
mortgagor as tenant at will to tlie mortgagee, on 
pa 3 ’'ment of a yearly rent, b}' two equal half- 
3 "early payments, but no livery of seisin was 
made to the mortgagor : — Held, that the mort- 
gag(.>r was only tenant at will to the mortgagee, 
and that those clauses in the deetl did not create 
in him a tenanc 3 " from year to 3 mar. Doe d. 
Dixie V. Davis, 7 Ex. 89 : 21 L. J., Ex. 60 ; 16 
,Jur.44. 

A mortgagor will never be permitted to dispute 
the title of his mortgagee. Goodtitle d. Edwards 
V. Baileg, Cow}). 601. S. P., DoeCx, Bristowe v. 
Pegge, 1 Term Rep. 760, n. ; 4 .Dough 309. 


After Default.] — By indenture of mort- 
gage A. released premises to tlie mortgagee in 
fee, and demised to him other premises for years, 
provided that, if A., the mortgagor, should pay 
the , mortgage rn one}’ on the 5th October next, 
the deed should be void ; but, if the mortgagor 
should not then pa}^ it should be lawfful for the 
mortgagee, after giving one month’s notice, as 
after mentioned, to enter, and, whether in or out 
of possession, to lease and sell. Covenant by 
mortgagee not, to sell or lease until he had given 
one moiith’s notice demanding payment, and the 
mortgagor should have made deimilt : — Held, . 
that, Inasmuch as aftei* the 5tb October the time, *' 
if any, during which the mortgagor was to hold 
was uncertain, and there was no affirmative cove- 
nant, that he should hold at all, this was a cove- 
narit only, and not a redeinise to the mortgagor ; ; 








Price 


If ea 




MOETGAGE— T/^(? Contract 


J)(UJ, 2 Q. B.147 ; 2a. & D, 757 ; 12 L. J., Q. B. Belivering up.]— A delivery up of mort- 

86; 6 Jur, 918. g*ag*e clcerl?^ does not cancel the debt. Hu rat v„ 

A mortgage deed contained a provision by Beach, 5 MadiL 851 ; 21 11. 11. 804, 
which the mortgagor “ did attorn tenant to the Purchase for value without notice is not an 
mortgagee,” at a rent “payable quarterly,” to absolute defence to a suit to set aside on equit- 
be recoverable by distress and sale, action of able grounds a mortgage of a fund in court : the 
“debt and othcr'^dse howsoever” : — Pleld, that, court will determine the rights to the fund a& 
after default made in payment of the principal, between the parties, vritliout waiting till it 
the mortgagee might eject the mortgagor without becomes distributable, and according to such 
any notice to quit. Boo d. Snell v. Short or determination will declare a dceil UTider which 

Thom, 4 Q. B. 615 ; 8 Q. k D. 687 ; 12 L. J.. the purchaser claims as mortgagee to be void as- 

Q. B. 264 ; 7 Jur. 847. against one of the parties thereto whose ])roperty 

was thereby mortgaged. Tahor v. Cunni nfjhani^ 

Covenant not to Call in Principal.] — 24W. E. 153. 

Land Avas mortgaged in fee, with a proviso for ^ ^ , 

redemption, on payment of the principal in June, i Proof of.] A mortgage deed could not 

1883; but it was agreed that the mortgagee i produced, and a copy purporting to have been 

should not call in the principal till 1840, if furnished by the solicitor who held the deed was 

interest was regularly paid in the meantime, and produced on behalf of the plaintiff as evidence 
that the mortgagor should hold the premises, and plaintiff also deposed to the 

take the rents, issues and profits for his own use. existence of the mortgage. The defendants had 
until default should be made in payment of prill- in their answers not expressly challenged the 
cipal and interest Held, that, although, by the mortgage deed, and had admitted that there had 
first part of the deed, the fee was vested in the been a reconveyance of part of the property 
mortgagee, the subsequent part operated as a comprised in the mortgage Held, that as 
redemiso of the premises to the mortgagor till against them the mortgage deed was sufficiently 

1840, pro Added the interest was regularly paid in I inoved. Heath v. drealoch. 44 L. J., Ch. lf>7 ; 

the meantime. Wilkinson v.Hall, 4 Scott, 301 ; 1 -b* 22; 31 L. T. 650 ; 28 W. E, 95 

8 Bing. (N.c.) 508 ; 3 Hodges, 56 ; 6 L. J.. C. P. 1 — C. A. 

M. ■' ,■',■■■ p. ■ ■ ■ . ^ 

Validity.] — A harbour company A\ais em* 

lasaaity of.]-The mere insanity of a PO'^ered by its acts of incorporation to raise 

mortgagor to whom or to whoso agent the mort- mortgages ot the works and tolls, 

gage money has been honestly paid, and of wliose ! were not to bo eflectual unpl thej" wore 

insanity no advantage was taken in the tranaac- ! ni tlie company s books by its clerk, and 

tiou, does not annul the rights of the mortgasee. I "’f on them 

CanqjheU y. J/oojxir, 3 Sm. & a. 153 ; 3 BqTr. I umiiclorsed mortgage, regular m 

727; 2i L. J., Ch. 614; 1 Jur. (N.s.) 670; 3 ! 

rxr -D .-90 ’ 6 Be H. M. & G. 270 ; 8 Eq. E. 281 : 24 L. J., 

’ ’ ■ Ch. 848 ; 1 Jur. (JS-.S.) 488; 8 W. E. 190 . 

Such provisions as these respecting the in» 
8. Form, Validity A]MD Eefeot. dorsement dejiend on the ])urpose of the act. 

, hi-ix .L- -1 A , If it be one of public concern, they are construed 

Deed ^Alteration.]— A mortgagor executed a j i^rgclv, as in. the Annuity Acts, Shipping 
mortgage deed to A., the solicitor who prepared ■ and the modern statutory provisions for 
^1. follownig morning A. Med in the | legistering iiidgments ; but, if not, tlio eifoot is 

date, the names of the tenants, and the dpe of ; the purposes of the act. Ib. 

the proviso for redemption :-Hold that this; subscriber to the Customs Annuity and 
altemtion diduot lemler the deed void. Aductts Benevolent Fund, which was established by act 
V. Mi'ies, 06 iJeav. o2. parliament for the benefit of AvidoAvs, children „ 

. . _ ^ ^ _ and other relatives of officers of the customs, by 

Description.] B., in consideration of a instrument duly executed and deposited Avlth the 
sum of mc>ney lent to him by parties AAdio carried directors, irreAmcably assigned two-thirds of the 
on business under the name of “ The City liiA’-est- portion payable on his death to mortgagees to 
ment and Advance Co.,” assigned by deed certain secure an advance made to him. and the mort- 
goods of his to the company by Avay of inortgage gagees were duly admitted by the directors as his 
to secure the loan : Held, that the parties need nominees : — Held that the mortgage Avas A'alid as 
not be described in the deed by their Christian against the widow, children, and relations of the 
names or surnames, and that the conveyance of subscribe!'. J/aclean, In re. 44 L. J.. Ch. 145 ; 
the property to the company operated as a con- L. R. 19 Eep 274 ; 81 .L. T. (>82 ; 23 W. E. 206. 
vcyaiice to the company, on its being ascertained a debt, secured by an assignment by AAmy of 
that they AA'ere the persons described niider the mortgage of an interest in a legacy charged on 
company. Manghan v. Sharpe, land, expectant upon the death of a tenant for 
} * 1 T 9* life, became barred or extinguished by the 

(K.s.} JbJ ; 10 L. 1. 8if0 ; 12 w. E, 1057. Statute of Limitations before the death of the 

tenant for life Held, that the assignment did 

Belivery.]— 'A,, being indebted to his not thei’eupon cease to opei'ate as a Aailid security. 

banlcers, executed a deed purporting to be a | Seager v. Aston, 26 L. J., Cli. 801) : 8 Jur. (n.s.) 
mortgage to theta for securing the debt. After i 481*; 5 W, E. 648. 
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considered as extinguished by in erger, or kept 
alive for the benefit of a transferee, if is in every 
case a question of the intention of the parties. 
Such intention may be found in the mortgage 
deed or in the circumstances attending the 
transaction, or it may be presumed from tbe 
fact that it is for tiie benctit of the transfei'ce 
that the charge should be kept alive. Athnic^i v. 
Angell (5 Ch. D. {53-1) folio werl ; Toulmhi v. 
Stcerc (3 Mer. 210) distinguishotl. Tliornc- v, 
Caiuu Cd L. J., Ch. 1 ; [1895] A. C. 11 ; 11 R. 
67 ; 71 L. T. 852-~H. L. (E.) 


the vendor, set aside on the ground that the 
transaction was fraudulent. An assignnient of 
a chose in action must be taken subject to 
all prior claims. Sub-mortgages of the fund in 
court, made without noticing G-. W. F., were 
therefore set aside ; or his title was either void or 
subject to the prior equity of W. G-. C., notwith- 
standing he had been induced to create or 
countenance such sub-mortgages. The acts of 
W. G. 0. in joining to create the sub-mortgages 
were not a recognition of, or an acquiescence in, 
the sub-mortgages, as they were done in entire 
ignorance of his rights, and under the idea that 
the original transaction with G. W. F. was 
unimpeachable. Coeliell v. Tiiijlor^ 15 Beav. 
147 ; 21 L. J., Ch. 545. 


Payment off by Purchaser of Mortgaged 
Property — Merger-Intention to keep Charge 
Alive — Presumption.] — Where a juirchascr of a 
}>roperty pays off a mortgage on it without 
showing an intention to keep it alive, still, if 
its continuance as an existing charge is bene- 
ficial to him, it will be treated in equity as 
subsisting unless an intention to the contrary 
can be inferred from the terms of the purchase 
deed or from other legitimate evidence. But the 
opportunity of making a very doubtful claim 
against third parties is not such a benelit as is 
meant in this enunciation of the doctrine ; and, 
if an intention to keep alive a charge of junperty 
is inconsistent with the real intention of the 
parties to the deed by which the property was 
assigned to the purchaser, the charge cannot bo 
treated as still subsisting simply because the 
purchaser aftcrwartls tinds it would have been 
better for him to have kept the charge alive 
(Kay, L.J., dissentientc). Toidmin v. Steere (3 
Mer. 210) <liscussed. Llquhlatioii Estates 
Pueehase Co. v. Willow/lihi/, 65 L. J., Ch. 486 ; 
[1806] 1 Ch. 726 ; 74 L. iV 228 ; 44 W. E. 612 
— C. A, 


Absence of Independent Advice — High Pate 
of Interest — Unrestricted Power of Sale.] — The 
plaintiff, who had only just attained bis majority, 
and his sister and brother, being entitled in 
remainder under a will of which R,, who was 
their father, and P. were trustees, and under 
which R. was tenant for life, joined with. R. in 
mortgaging the property to secure advances, with 
interest thereon at 10 per cent., which was made 
for R.’s benefit. The power of sale was exer- 
cisable without notice, and the mortgage con- 
tained a clause providing that, if the power of 
sale should arise in the lifetime of R., it should 
be lawful for P. to postpone the sale, or to await 
R.^s death, and then obtain pajnnent of the 
shares of the children. P. was a certificated 
conveyancer, and prepared the deeds for all 
parties. In an action by the plaintiff against 
R. and P. and the other mortgagors, claiming to 
have the deeds set aside on the ground of undue 
influence and want of proper advice, or that R. 
might indemnify the plain tifi, the judge being 
satisfied that the plaintiff had, on his own 


Payment off by Tenant for Life — Merger — 
Intention to keep Charge Alive — Presumption — 
Relationship of Parent and Child.] — Wlien a 
tenant for life pays off a mortgage on the estate, 
the fact that he is the parent of those entitled 
in remainder is not of itself sufficient to rebut 
the presumption that he intends to keep the 
chartre alive for his own benefit. Jlfiereg^ In 
re. Ilarrpif v. IIMiu/. 65 L. J., Ch. 870 ; [i896] 
1 Ch. 137'; 73 L. T. 613 ; 44 W. R. 242— C. A. 


costs in the court below or on appeal ; (2) P. 
undertaking to press for no interest against the 
])laintiff which had accrued due in R.’s lifetime ; 
(3) 1^. allowing the plaintiff to redeem his share 
on payment of a sum proportionate to his share 
of the ])roperty mortgaged. Jteaddy v. Pender- 
gast^ 56 L. T. 790 — 0. A.. 

Presumed Intention to Keep Alive after Re- 
conveyance.] — Wnere a person who claims to 
be owner of an equity of redemption, but 
whose title to a share of the property is disputed 
in a pending action, pays off the mortgage and 
takes a reconveyance, the court will presume 
an intention to keep^ the mortgage alive as 
against the share: in . dispute. Pride^ In re. 
ShfieheJl YXhtnetl 61 L. J., Ch. 9 ; [1891] 2 Ch. 
135 ; 64 L. T. 768 ; 39 W. R. 471. 
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j ITnPTP \rT PriRPHAtii-' uiiii., ix xl. huuuiu, uy liivcii uci.j , i cpctj .i.>. Lite 

■i. ^l.P.JGAGE OK lUKCHAbK. purcliase-iiioiiey, and the advances by hirin xL 

Generally.] — I'he court leans against the con- being at liberty in the nieautime to make sale <>£ 
tract for liberty to repurchase, where made at the hcreditaiuents with the appi'oval of E., then 
the same time as the grant, and endeavours to the agreement 'vvas to be void, but otherwise the 
make it a redemption. Lon ff net v. Scawen, 1 Ves. sale was thereby coniirmed absohitely to B. The 
•105. money was not repaid to Ik. and he afterwards 

xV mortgage will not easily be pre.snmed against paid the whole })urc]iase-money and was let into 
an absolute conveyance ; especially where ])osses- possession. xV. became banknipt : — Held, that 
sion has gone along with the conveyance, and an this agreement constituted a conditional pur- 
ac(pucscence for many years, althousrh there be chase, and not an equitable mortgage : and that, 
an incongruous covenant in the deed. A defea- as the money wits not paid at thc'api)Ointed time, 
sance contained in a separate deed is suspicions, B. was entitled to retain the estate. Pervij 
and ought to be discouraged. Cotterell v. Par^ Med do war oft, 4 Beav. 197 ; 12 L. J., Ch. 104. 
•cluwe, Cases t. Talbot, (JL The owner of an equity of redemption con- 

If a mortgagee afterwards gets an absolute vcyed it by a conveyance, absolute on, the face 
■deed, but suffers possession to go some time con- of* if, to the mortgagee. x\ contemporaneous 
trary to it, it will again make it but a mortgage, memorandum was executed, declaring that, if 
IlavrisY, Jlortvell, G-ilb. 11. he repaid the consideration at any time within 

three years, the mortgagee would reconvey. The 
Mortgage.] — W., being indebted to M., made purchase- money was the amount at wdiich the 
■an, absolute assignment of a reversion, but took a lands were vaiued, and possession folknvcd the 
memoraiulum from M. that M. would recoil vey, deed, and there was parol evidence to show^ that 
on repayment, with interest, by W., in six the transaction ivas a pLirchasc, and not a mort- 
months, W. paying part of the costs. Nothing gage : — Hold, a conditional purchase, and not 
further ivas done for eighteen years : — Held, that redeemable. Xeal v. Morris, Beat, 597. 
the transaction ivas a mortgage. Waters v. X. conveyed a life estate to B., in considera- 
Mynoi, 14 Jur. 841. tion of 4,739k By a deed of even date B. con- 

A security for money lent was made in the tracted that if A*, should at any time desire to 
foiTii of a conveyance to the lender on tri.ist to repurchase the life estate for 4,739/., B. would 
■sell. He entered into possession and remained rticonvey it to him for that sum. All the expenses 
in possession for more than twenty years. His of this transaction were paid by .A. B! took 
devisees in trust agreed to sell the mortgaged possession, insured .A.'s life for 4,735)/.. and after 
estate for a sum exceeding the amount then due payment of premiums the surplus rent was 
for principal, interest anti costs, and conveyed between GZ. and 6/. lO.s*. per cent, on tlse purchase- 
it to the purchaser by a deed in which the trust money. B. left a will, by which he spoke of the 
for sale was recited : — Held, that such a security life estate as i-edeeniable on payment of 4,739/. 
is simply a mortgage. Alison, In re, Jolrnson y. and interest, and spoke of his interest as a 
Mounsey, 11 Ch. D. 284; 40 L. T. 234; 27 security, xi., after a lapse of nearly thirty years, 
AV. K. 537. and many years after the death of the solicitor 

xin absolute conveyance from A. to B., dated who eonduetetl the transaction, liled a bill to 
4th August, 1814, without any statement of con- redeem, and failed in proving by direct evidence 
•sideration, was held to constitute a mortgage, — that the parties intended a mortgage : — Held, 
the evidence chiefly consisting of a draft bond that the transaction was to be treated as a ccni- 
froiii B. to xV. to reconvey on payment by A. or ditional sale, and not as a mortgage, and that X. 
C. of a debc due to him from the latter, and a had no right to an account of rents and profits, 
lease of part of the premises by A. and B., in Alderson d. White f2 DeG. & J. 97 ; 4 Jur. (N.s.) 
which it was stated that the premises were in 125 ; 6 W. B. 242. 
mortgage to the latter. Gordon v. 8dhy, 1 1 Bligh 

351. Lapse of Time.] — Held, that if the trans- 

An absolute conveyance of a reversionary action, considered as a purchase, had been so 
interest to a solicitor retluced by decree to a grossly oppressive that the court would, on that 
mortgage, the solicitor standing in a qua.si though ground, have treated it as intended to be a iiiort- 
not an absolute relationship of trustee and gage, the right to have it so treated would not 
.solicitor, and failing to prove that the transac- Lave been enforced after such a lapse of time, 
tion was clearly understood, and that full value and after the death of the other parties concerned 
was given. Penton v. Bonner, 23 Beav. 285. in the transaction. Ih. 

Case where, under the circumstances, a trans- ’ ' 

action was held to be a mortgage and not a con- , Presumption of Adverse Possession.]— 

■ditional sale. Fee v. Cohlne^ll Ir. Eq. II. 406. ConcUtional sales are to be regarded in the same 

■ light as mortgages, and adverse possession is not. 
Sale or Purchase — Conditional.] — Where the therefore, to be presumed against a mortgagee 
grantee of lands subject to a lirnrtcd power: of under such a conditional sale, Prannuth Moy 
redemption has not all the remedies of a mort- CkoivePy v. MauriLtton lioy,^ W, E. 29-— B. C. ' 

.gn gee, the conveyance is not a mortgage but a ’ ’ 

coiulitional sale. Goodntuii v. GHerson, % Bail ■ r— Absolute.] — By an agreement it /-was 
.& B, 275 ; 12 B. E, 82, ' • ' fecitfed that the.-aefendant; was ’entitled to, two 

. A,) inwing contracted to purchase :some,' free- leasehold farnls, and t^tdiic’pairdiff hml lent to 
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MOETG-AGE — The Contract. 


him a certain sum, and had agreed to make him 
further advances, in consideration of the agree- 
ment thereinaftei' contained ; and it was agreed 
that the sum and such further sums as should be 
thereafter advanced, with interest, should be 
repaid at the time therein mentioned ; but, if 
default shouhl be made in payment, the defen- 
dant agreed to assign to the plaintiff the lease- 
hold farms for the residue of the terms, without 
any further consideration, together with the fur- 
niture, and growing crops, at a valuation. The 
plaintiff agreetl to pay the amount of such valua- 
tion, less the moneys advanced. A valuation 
was taken, and a further payment was made by 
the plaintiff to the defendant, and the former 
entered into possession of the property, and 
tendered the amount of the valuation, but the 
defendant refused to receive the same, alleging 
that the agreement was for a mortgage, and not 
for a sale: — Held, that the relation of vendor 
and purchaser, ami not that of mortgagor and 
mortgagee, was constituted by the agreement. 
TdpjAy V. Sheuther, 8 Jur. (N.S.) 11G3 ; 7 L. T. 
298 ; 11 W. Ik 12, 

When a,' mortgagor conveyed to his mortgagee 
by a deed which was in form an absolute coii- 
veyance with a right of redemption within a 


Account.] — A contract provided for re- 
purchase by the plaintiff from the defendant of: 
’ upon payment 

dthiii a certain ti 
ing the net proceeds of all sales 
should have 1 
includin< 


iiereditarnenti 


’ iS, if any, which, 
been previously made by him, 
all moneys laid out in repairs or 
improvements of the property. The right to 
purchase was in no case to be exercised after 
the time fixed. Several proceedings were had 
between the parties on the footing of the 
contract, but the defendant never furnished to 
the plaintiff any proper account of the property. 


right being exercised, and where it was clear 
that such was the intention of the parties, and 
that the mortgagor had had sufficient professional 
assistance : — Held, that the transaction was an 
absolute conveyance by sale, and not of the 
nature of a mortgage. Goattip v. WrUjlit., 21 
L. T. 271 ; 17 W. K. 1137— H. L. 


Right of Repurchase.] — In circum- 1 

stances, held upon the construction of certain ! 
instrurueiits that, taken together, they did not 
operate as a mortgage, but as an absolute sale, 
to which was attached a conditional right of 
ixipurchase to be exercised on the happening of 
a ariven event. Shawy. Jeffery, 13 Moore, P. 0. 
432. 

A conveyance, as upon an absolute sale, 
accompanied by a contemporaneous agreement 
for reconveyance, upon payment, on a day 
certain, of the purchase-money with interest, and 
of the expense of the present conveyance, which 
had been paid by the purchaser : — Held, on a 
bill for redemption brought after the day certain 
had passed, to have been a sale, with a proviso 
for re})urchase, and not a mortgage. WUlmms v. 
Owen, 5 Myl.' & Cr, 305; 12 L. J,, Ch. 207 ; 
5 Jur. 114. Reversing 10 Sim. 380. 

A., who held under a lease from Trinity College 
customarily renewable, demised to B., who sub- 
demised to G. In 1861 B., being 1607. in O.’s 
debt, assigned by deed all his interest in the 
premises to G., who wrote the following letter : 
‘‘At any time within the next ten years you 
come forward and pay 160k, provided you want 
it for yourself or any of your children, or satis- 
factorily arrange the '160k by three or four 
instalments, (that is to say) the house 1 have 
purchased this day in [&c.], I will hand you the 
possession of same with pleasure, and become 
your yearly tenant” : — Held, that the trans- 
action was not a mortgage, but a sale with 
an agreement for repurchase. O'Mellly v. 
0^ Dtmoglme, Ir. E. 10 Eq, 73. 

Five years afterwards, A Js interest was evicted 


gagor, that he should sell it for 220k, unless more 
were offered. It was thereupon verbally agreed 
between L, and W, that W. should buy it on L.\s. 
behalf for 230k, and have a lien on it for that 
sum ; that L. should })ay interest, and continue- 
to occupy the part he then occupied, and that W. 
should receive tlie rents of the rest to reduce the 
principal. An offer by W. to purchase for 230Z. 
was then sent by L.’s agent to the mortgagee,, 
who accepted it, and under his power of sale- 
conveyed to W.’s infant daughter by W.’s direc- 
tion. " L. continued in occupation of the part he- 
was to occupy, and paid interest, W. receiving 
the rents of the rest. This continued for about 
ten months, when W. died. After his death the- 
daughter brought ejectment, claiming to be 
absolute owner : — Held, that the transaction 
was a mortgage and not a sale, and that the- 
Statute of Frauds was no defence to a bill by L. 
to enforce the agreement, the parol agreement 
having been in part performed by A. continuing 
in possession of a portion of the property con- 
veyed. Lincoln v. Wriffht, 4 Ho (1. & J. 10 ; 5 
Jm\ (N.S.) 1142 ; 7 W. R. 350. 

Part Performance.] — L.’s continuance 

in possession after the conveyance, being refer- 
able only to the verbal agreement, amounted 
to part performance of that agreement, and 
excluded the operation of the statute. Semble. 


Fraud.]— Without reference to part per- 
formance, the Statute of Frauds was no defence,, 
because W.’s insisting on the conveyance as- 
absolute, when it had been agreed that it should 







Evidence of Eecitals — Lapse of Time.] — A. with an ultimate remainder to the wife in fee. 
a7id wife, by lease and reiease, dated in 1792, Two days later a joint ap])ointment was made 
and a tine levied in 179:1, conveyed two estates, by the husband and wife to A. and B., to such 
M. and ih, belonging to the\vife, to 0. in uses as the husband should appoint; and, in 
fee. By deeds of July, 1798, A. and wife con- default, upon the same limitatioiis before men- 
veyed M. alone to 0. in fee, and covenanted tinned. Four months afterwai-ds the husband: 
that the tine of 1798, and all other fines, ^c., appointed, and the trustees conveyed, the estate 
shouLl enure to the uses of this second deed, to C., upon trust to sell, and pay a sum of 
This deed was executed by all the ].)arties, but money advanced to the. husbaiid, and to pay 
no other line was levied." It appeared that 0. the residue to the husband, “his executors, 
did not take possession of M. till the execution administrators or assigns,” and to convey the 
of this deed. By another deed of November, unsold estate to the husband, his heirs or assigns, 
1798, reciting that the transaction of 1792 was or as he or thc}^ should direct; — Held, that the 
a mortgage, and that it had l)een discovered two deeds could not be regai'ded as one trans- 
that the wife’s intei'est in F. was for life only, action, and that the lust deed was not merely 
and that part of the mortgage debt was satisfied a mortgage, but a rcsetllement to new uses, 
by the conveyance of M., and that the remainder, Jleatlier v. O' Kelli ^ 27 L. J., Ch. r)]2 : 4 Jur. 
with a further sura, was to be the value of the (N'.s.) 957 ; (5 \V. R. 484 — L.JJ. 
wife’s interest in F.. A. and wife conveyed to 0. 

the wife’s life estate in F. This deed was not Eedemption and Eeconveyance.J—What cir- 
executed by 0., though he entered under it. On cumstanecs may induce the court to make an 
the death of the. wife in 1884, F., with the deed, absf)lute conveyance redeemable or not. Where 
was given up to her son. On a bill tiled by the there is a clause or provision in the conveyance, 
heir "of the wife, after the death of A., in 188(1, for the vendor to jiurchase, the time limited for 
against the devisee of 0., to recover the estate that })ur}) 0 se ought to be precisely observed, 
of M., either absolutely or by way of redem[)- Btervell v. Sahhu\ 1 Yeru. 288, 269 ; 8 Salk, 
tion ; — Held, that, as 0. never signed the deed of 241. 

November, 1798, though he entered under it, the A deed of absolute conveyance, dated in 
recitals therein were not conclusive evidence August, 1842, of property of the alleged value of 
against him, so as to contradict the conveyance more than 1,00(B., to the defendant, for lOH., 
of 1792, and as the other circumstances of the subject to a prior mortgage to F. for^ the repaj- 
case were connected with the transaction being ment of 1507., was in 1860 set aside, and a 
a purchase, and a considerable time had elapsed, reconveyance directed on terms, on the ground 
the bill was dismissed. Tull v. Owe)), 4 Y. .k C. that the defendant knew the plahitiif’s object 
192 ; 9 L. J., Ex. Eq. 88. was to borrow money, and not to sell the pro- 

perty, and that the solicitor, who was employed 

Proof in Bankruptcy.] — H., a money broker, by both parties in tlie transaction, betrayed the 
was in the habit of depositing bills of exchange plaintiffs interest, and made himself the tool of 
with B. (k Co. as a security for advances, but lie the defendant to obtain the execution of an 
did not indorse the bills", nor were they nego- absolute conveyance at an undervalue.^ Bouijlas 
tiated by B, & Co., or ever presented for payment, v. Cvlcerwell, 8 Gift. 251 ; 81 L. J., Ch. 65: S 

Amongst the bills so deposited was one for Jur. (N.S.) 29. Affirmed, 4 De G. F. & J. 20 ; 6 

1,0007., accejAed by G., who became bankrupt L. T. 272 ; lOWCR. 327. 

on the 5th of March, 1824, which was some time This court having jurisdiction in personam, 
after the bill fell due. H. also became bankrupt upon equity arising out of transactions con- 
on the 12th December, 1825, when B. & Co. cerning lands abroad (particularly if in the 
proved the amount of the balance he owed them, British dominions), a purchase of an estate in 
excepting this bill as a security, but made no the West Indies by a creditor under hi.s own 
attemj)t to ]i)rove the bill under "C.’s commission execution, was, upon the circumstances, held 
until January, 1826, when the eommissioners only a security for the debt ; the expenses of 
rejected the proof : — Held, that the delivery of the proceeding and incumbrances paid by him 
the bill by H. to B. Co. must be taken to have with interest ; and subject thereto, a recon- 
been by way of ])ledge, to secure the amount of vejmnce was decreed. C)‘cw))toiv)i {Lord') v. 

the advance then due from H. to B, ct Go., and Joh)ido?i, 3 Ves. 170 ; 3 R. R. 80. 

not with an intention to transfer the property in A. having granted a mortgage_ of anticipatiem 
it, and that the amount of those advances having to B., of a West India estate, being found, upon 
been since paid, B. & Co. could not, under these an account taken, to be greatly indebted to him, 
circumstances, prove the bill under C.’s com- releases the equity of redemption to B. and his 
mission. L/'lfto), L jo parte, 3 Deac. & C. 35, heirs ; it not appearing, however, at the time, to 

have been intended as an absolute sale, and B. 

Trust.] — The plaintiffi for 807. conveys an having, both by letter and in conversation, stated 
estate absolutely to the <lefendant, and brings a himself as being only mortgagee in ]>ossessioii, a 
bill to redeem ; defendant insists the convey- redemption vras decreed. Yerao)) v. Letliell, 2 
aTice was absolute, but cordosses that, after the Eden, 110. ' ■ v. 

807. paid with interest, it was to be in trust for Absolute conveyance, and a deed of defeasance, 
the plaintiffs wife and children. BlaintiS, I on payment of mortgage money, 'during the joint 
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■MOETGAGE— T/ic’ ContraeU 



liYCS of mortgagor and mortgagee :— Held, a] in fact, had them Imocked down to him at an 
restraint npon mortgagor, and a redemption auction, but the plaintiff haring paid the deposit 
decreed, there being "also fraudulent and and the piiinhaseniuniey. and laid the estate coii- 


■opnressive conduct on"the part of the mortgagee, vcyed to him ; the case for the detendant being 
Sp'unicon V. ColUer, 1 Eden, 5“). that the piaintitf was to advance tiie money to 

A i for 5002., makes an. absolute assignment him for the purchase, and that the esttite stiou.Ld 
of a lease for three lives to B., and B., by a be conveyal to the plaiiititfnmly by way oc mort- 
wviting under his hand, agrees that, if A. pays gage, the question was left to the jury whether 
B. 6002. at the end of the year, B. will rcconvey ; this was so understood by or agreed on between 
B. dies, leaving C. his son and heir ; money was the parties, llraddoch x* Dcrlalcy ^ 1 h . & r . 60. 

not paid, and two of the lives die, and the lease 

‘ is twice renewed ; yet redemption dccreetl on Subject-Matter. 

naymeiit of the 5002., and the two fines with ’ , p ^ 

interest ; and. cWving the life of B., the profits Seal Property.]-A mortgapr, oy the deed of 
to be .set a!?nin.st the interest of the 500Z. J/««- mortgage charge,! the property by a .losoription 

lore V. Bale 2 Verm 84. several particulars, and the deed conimued, 

Conveyances held upon the circumstances and “ all which said several closes, pieces^ or piu-cels 
-answer of defendant, to be mortgages, and not of land had been then lately thrown togethm; 
.absolute conveyances; and, defendant having (. • - and were situate in .. . and weic then in 
insisted iiiion their being absolute conveyances, the occupation of b. as tenant thereof to the 
plaintiffs were allowed to redeem with costs, moihgagw, or by wluitevcr otheimiame or nain^ 
JSmjland v. Codnnqton, 1 Eden, 169. description or descriptions, tne said lands had 

11. M. being possessed of a leasehold interest been theretofore or were then called oi known, 
ill the premises of G. B. and I)., in 1815 mort- with the appuj-tenaiices, mid all the estate and 
gaged the same (subject to a prior mortgage) to interest of the mortgagor in the same, t^ith tne 
L., and executed a bond and warrant as a repayment . . . of die money lent. Jiie pints 
collateral security, and by deed of 1821, reciting particularised were freehold, but part of the other 
that the mortgage money was equal to the value ])roperty in the occupation ot b. as tenant of the 
of the premises, released to L. the equity of mortgagor was leasehold. In an ^‘lOtion against 
i'edemr.)tion in all the premises except D., but the a solicitor tor misrepreseii.tat.ion, it was paihof 
bond and covenants in the mortgage deed were the case of inisrepreseiitatioii that the solicitoi 
isuifered to remain outstanding. In a letter had told the mortgagor that he had a charge 
from L. to E. M., written subsequently to these u[)Oii freehold land, wlien, in fact, part of the 
, transactions, he stated that he considered he land was leasehold. In the defence, it was con- 

^ ' held the premises merely as a pledge for tlio tended that the mortgage did not extend, and 

' money due to him :-~Held, that, notwithstanding was never intended to extend, be;ymud the parts 

the deed of 1821, the cretlitors of II. M. were particularised: Held, that the charge was not 
•entitled to redeem, ir/72/.s- v. Latham, LI. G. confined to the parcels particularised, but con> 
t. Plunk. 69. prised all tlie estate and interest, whatever it 

A. mortgaged land to B. worth 152. per annum, might be, of the nioi'tgagor in the property then 
f to secure"'2002., and gave a bond that, if the in the occupation of b. as his tenant. Itmnri x 

-i principal and interest were not paid within a ^^J^lla^^{}fovd, o2 L. J., Oh. 590; 4b L. I. /uo; oi 

Tear, then, he should pay to xi., his executors or W. II. 888. ^ ^ ^ ^ . xt 

administrators, the farther sum of 782. in frill A lord of^ a manor, which was situated in the 
, - for the purchase of the premises. L, died, and parish of K., in the county of M,, being entitled 

the 782. %vas paid the day after the mortgage also to other real estate in Iv., not parcel ot the 
was forfeited : — Held, that A.’s heir may redeem, manor, mortgaged this last-mentioned estate, imt 
E ; paving the 2002. together with the 782. that was including the manor, to A. Afterwards, by a 

I ' iraid to the administrator of A. Willett v. deed reciting that lie was seised ot or entitled, to 

Winnell, 1 Vern. 488. ■ the messuages, lands, hereditaments and premises 

! One for 8002. grants a rent of 602. per annum thereinafter intended to be conveyed, subject to 

: .for seven vears ; whether redeemable. Fuvocet the mortgage to A., he conveyed to B„ by way ot 

I Y. Botven\ 2 Vern. 287. mortgage, all the property comprised in. the 

A rent-charge of 202. granted in consideration mortgage to A., " and all other the lands, tene- 
'■ of 2402., redeemable on repayment of the con- nients and hereditaments in the county of M., 

■sideration to the grantee’s heirs, within a year whereof or whereto the mortgagor is^^seisod or 

:■ after notice of the deatli of his wife, ceases on entitled for any estate of inlieritancc Held, 

d repayment of the sum stipulated to his executors, that the manor ol K. was not included in this 

O’ -{-Pq conveyance being considered as a security mortgage to B.^ Itoolie , KeuFniytou. iLordj,^»> 

for money. Stolies v. Verrier^ 3 Swaiist. 634. K. &; J. 7.')3 ; 25 L. J., Ch. 795 ; 2 Jur. (N.S.) : 

' h . " 4 W. B. 829. 

!• ' Practice.] An original bill sought relief A mortgage was expressed to comprise by way 

V, against mortgagee in possession. He, by his of grant in fee ‘‘all and every the estate, right, 

"j niiswer, clai in eif under a coriyeyance from the title, pro; lerty and interest ol the mortgagor of 

;! plaintiff. By amendment, the plaintiff, aban- and in all mid every those two fields or parcels ot 

i; , ‘doning the relief under the mortgage title, sought laud, c<.nitaming b.)gether about twenty-two aci’cs 

i- ' ' ' • to avoid the conveyahee. A motion by the or thereabouts, situate at and abutting upon the 

' mort gaa:ee that the amended bill might be taken main road at” H., and bounded u]>on one side 

] ■ .off tiie'fiie, or that the plamtiff might pay the by” B. lane, “and also of and in all and every 

■;• - "-.r-P/ . <iost$ up '.;to the ameiidtnent, was refused. Allen other, if any, the lands, hereditaments and 

" Sprink 22 Boay. 615. ' ' premises at H. aforesaid of, in or to which the 

j rjbVh-bb: v'A'A/’’ h , . , mortgagor hath any estate, right, title, property 

'id']' b' -b;byi/ Question fot; the or interest.” xUlof the mortgagor’s property at 


1 
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freeholds aiid B. lane, and whicli was of copyhold 
tenure : — Held, that the copyhold strip ])asse<.I 
under the general words and was included in the 
moi-tgage. lloolie y. Keun'nujtiui (2 K. i: J. 
ToB), a!id Cromjjfon v. Jai'ratt (BO Ch. D. 298) 
distinguished. Early v. Jlatlilmie, 57 L. J., Oh. 
052 ; 58 L. T. 517. 

Semble, having regard to the position of the 
proi)e]‘ty and the description in the deed, the 
copyhold sti’ip was included in the parcels them- 
selves. Ih. 

A. being possessed of an undivided moiety of a 
inessiiago in Kat cliff c highway, in fee, and having 
a lease of the other moiety with covenants to 
re])air and to insure and not to assign without 
licence, by a deed — reciting that he was seised 
in fee of the messuage in Ilatcliffc highway, and 
also of two leaseholds, one in Newgate street, the 
other in Crawford sticet — granted to C., by way 
of mortgage in fee, all his estate and interest in 
the messuage in Ratcliff e highway, in the most 
general words, and also granted to C. an under- 
lease of the premises in Crawford street, and 
covenanted to assign to her the ])reinises in New- 
gate street, to secure payment of a <lebt : — Held, 
that the undivided moiety in fee which A. had in 
the messuage in Ratcliffc highway alone passed 
by this deed, and not his leasehold interest in the 
other moiety. Francis v. ^Irntonr'SC) L. J.. C. P. 
201 ; L. 11. 2 C. r. 51B : IG L. T. 852 ; 15 W. R. 
788. 

A party being seised in fee of a piece of land 
called “tile Lydes,” built thereon a row of houses 
called “Somerset pilace.” AVhile this row was 
yet uritinished, he agreed to charge with the 
repayment of a certain sum four liouses whicli 
were part of such row, and which were ])articu- 
larly specihed, and “ also all and every other the 
messuages or dwelling-houses, lamls, heredita- 
ments and fee farm ground-rents, also situate 
and lying in Somerset place, adjoining tlic said 
uniinished dwelling-houses.” Subsequently to 
the date of this agreement, he constructed a 
reservoir in the lawn before tlie houses, and let 
out the water to different ])ersons at a rent. He 
also built a house, called ‘Hvy House,” on a 
further corner of the land called “ the Lydes.” 
and which was separated from the lawn by the 
road wliich ran round the lawn, and which, led to 
the houses ; — 'Held, that the reservoir (which had 
not been noticed in an agreement of further 
charge made subsequent to its construction) and 
“ Ivy House ” were charged by the agreement 
first mentioned. Turner v. Eieiienwn, 8 Cl. & F. 


Cxoodwill.] — Although in some cases the good- 
will of trade premises passes to a mm-tgagee,. 
that does not apply to the case wlnm tbe\good- 
will depends on the person.al skill of the owner. 
Cooper Y. Jletropolitari Board of tVorlas. 58 L. J., 
Ch. 109 ; 25 Ch. D. 472 ; 50 L. T. 002 ; 82 AV. K 
709— C.-Ac: 

The goodwill of a mortgaged public-house 
belongs to the mortgagor’s trustee in liquidation 
as against the mortgagee. Bunn eft, B,c parte. 
mtcMn. In re, 50 L. J., Ch. 212 : IG Ch. D. 22G ; 
44 L. T. 22i; ; 29 AV. R. 129— C. A. 


Stock,! 


Insurance Policy.] — In a second mortgage of 
l)ersonal estate, whether in possession or expec- 
tancy, “except book debts and securities for 
money” : — Held, that a policy of insurance was 
a security for money, and thei’cfore excepted. 
Lawranee v. Gnlsivortlnj , 8 Jur, (x.S.) 1049. 


Bills of Exchange.] — Bills of exchange are 
not proper subjects of mortgage, and are prima 
facie presumed to be given in part payment as 
they become due. Hills v. ParJ/er, 14 L. T. 107' 
— H. L. 


Fixtures.] — A house fitted up for and intended 
to be used as a club was mortgaged with all fix- 
tures therein : — Held, that, in cleterinining wh«at 
articles were included as “ fixtures,” reganl must 
be had to the intention of the paities, the one in 
mortgaging and the other in taking a security 
for tiie sum advanced ; and that such things as- 
were substantially [)art of the house so that the.y 
could not be removed without de}3rivijig the 
house of what was intended to be used with it 
must be regarded as fixtures. Smitit v. Jlaelurey 
32 AAk R. 459, 

A mortgage of premises will pass the fixtures 
upon the premises. Jfeme v, Jaeohr. 44 L. J,, 
Ch. 481; L. R. 7 H. L. 481 ; 82 L. T. 171 ; 28 
AAk R. 52(>, 

A mortgage of a lease made by the lessee will 
carry the fixtures of that property which is in 
lease, and the power to remove which fixtures 
was in the tenant. Ih. 

Fixtures attachecl by the mortgagor to the 
property after the date of the mortgage, will 
also (unless under special stipulations) pass to 
the mortgagee. I b. 

Tliere is no difference, in this respect between 
, a mortgage in fee by a freeholder and a mort- 
gage by way of assignment of a term by a lease- 
holder. ■ /A ,■ 


Colliery.] — Prima facie a mortgage of a collieiy 
is a mortgage of the colliery business as a going 
concern, and passes the right to work the mines, 
A mortgage of the land and beds and seams of 
coal, so construed. ^YhltJey v. (lialUu. ([1892] 
1 Oh. 64) distinguished. County of (floueeder 
Bank V. Budry jJertkyr Steam, cfe., 6h..t)4 L. J., 
Clu 451 : [1895] 1 Ch. 629 : 12 R. 188 ; 72 L. T. 
375 ; 48 'W. R. 480 ; 2 Mansoii, 228— C. A. 


Chattels.]— A mortgage of chattels, without 
delivery of possession to the mortgagee, is valid, 
if the mortgagor's contimiing in possession is 
consistent witli the terms of the deed. Meed v. 
Willmott, 5 M. & P. 558 ; 7 Bing. 577. 

A mortgage of a personal chattel may be made 
ivithout deed. Flory v, Benny, 7 Ex. 581; ,'21' 
L, J., lx.228. 


Mortgage by Sub-demise.]— A^^or^3s, which 

are s.ufficient when used in a conveyance in lee- 
to pass trade fixtures, are also sufficient to pass 
them when used \n a demise, ^ Sontkmrt Bank- 
ing Campetny Y* Ch, 114: 87 

Ch. 3), 6,4 ; '58 L. % 143 • ‘36 AY. E.-U3-^C. A. 
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Bv a mortgage by subnlemise, a corn-mill and | the plaintiff entered into possession Held, that 
other leasehold premises, together with certain j the defendants were entitled to^ remove the 
tixtnres SDecifically mentioned, and constituting | fixture. Sandern v. Da vih- (15 Q. B. D. 21<S) and 


with all buildings, fixtures, rights, lights, ease- 1 \V. H. 469 — C. A. 

ments,” Ac. -.—Held, that the word ‘•fixtures”! A mortgagee, as against the assignees ol; the 
in the sreneral words was not restricted to fix- j tenant of the mortgagor, is entitled to trade 
tures ejusdem generis with those .previously fixtures affixed to the freeliold by such tenant 
s})ecifically mentioned, but was intended to subsequently to the date of tdie numtgage.^ Call- 
extend and enlarge that class ; and that, there- loicli v. Siojnddl, 'Ml L. J., Ch. 178 : L. 11. 8 Eq. 
fore, the trade fixtures in the mill passed by the 249; 15 W. II. 216. 

^ub-deniise to the mortgagees. The observations A lessee erected trade fixtures, firinly attached 
i)t Blackburn, J., in lifnctnj v. ButUn (L. 11. 8 to the freehold, but removable as between him- 
*6. B 298) explained. Ih. self and the landlord. He then mortgaged the 

premises by way of demise by the same descrip- 
Trade Eixtui-es and Machinery.] — A mort- tion as that in the lease, and without referring 
,<yagor in possession of premises let them to a to the new erections, the sum secured being a 
tenant who brought on to them certain trade floating balance limited to an amount greater 
'fixtures. The mortgagee subsequently entered than the premises would be worth without the 
and sold the premises under the power of sale fixtures. He became bankrupt : — Held, that the 
.contained in the mortgage: — Held, that the mortgagee was entitled to the fixtures. Bentley^ 
fixtures did not pass under the mortgage, but Ej> -parte, 2 Mont. I). D. 591 ; 6 Jur. 719. 
remained the property of the tenant. Saaidem The S. company carried on the business of 
T. Barisi, 54 L. Ji, Q. B. 576 ; 15 Q. B. D. 218 : manufacturing zinc and spelter, sulphuric acid, 
33 W. K. 655. and zinc oxide on leasehold premises. They had 

A limited company, lessees of a colliery, in | erected a number of cupola and other furnaces 
1883 demised it to their bankers, by way of | for the purposes of their manufacture, which as 
mortgage, together with all fixed machinery and ! between them and their landlord, were admitted 
machines then standing and being, or thereafter j to be trade fixtures. In 1880 the company con- 
to stand and be, upon'the mortgaged premises. I veyed tlie land and buildings comprised in its 
In July, 1889. the com}>any entered into an lease to trastees for debenture-holders upon trust, 
agreement with certain vendors for the erection j to permit the company to carry on business until 
by them at the colliery of a machine. The i defaiilt in })ayment of the debentures or winding- 
pu]‘chase-money was to be paid by monthly up, and then to sell. In 1888 the company exe- 
instaluients ; and it was also provided that, ented a second mortgage to trustees, for a second 
immediatelv on the vendors receiving payment set of debenture holders, which comprised, 
.of the balance, the machine should become the besides the land and buildings, all stock-in-trade, 
pro})erty of the company ; but that, until fully stock of ores, and loose plant and material. It 
})aid for, it should remain the property of the appeared that, in the course of smelting metals 
vendors. The machine was erected, and com- for the company’s business, small quantities of 
•J. menced working in August, 1890. The company gold and silver were given off in the form of 

paid the first two instalments of the purchase- vapour, and become imbedded in the bricks 

money, but failed to ])ay any further instal- lining the furnaces. The company having been 
merits.' In February, 1891, the" bankers brought onlered to be wound up, the trustees of the first 
an action to enforce their security, and a receiver mortgage deed entered and sold. The second 
was appointed, who took possession of the col- mortgagees took out a summons that they might 
liery. Shortly afterwards the company resolved be allowed to enter, and remove the gold, silver, 
to wind up voluntarily ; and, in May, a super- and other metal imbedded irp the said bricks, 
vision order was made. The receiver now desired claiming that it was included in their mortgage 
to give up possession of the colliery : — Held, that and not in the first. Tt was admitted that the 
'the provision in the agreement that the machine, metals could not be extracted without pulling 
until fully paid, should remain the property of down the furnaces and }.)Ounding iq) some of the 
-the vendors was valid; that, notwithstanding bricks :~Hcl(!, that the doctrine of trade fixtures 
the form of the mortgage deed, the company has no a}>plication as between mortgagee and 
. could not confer on their mortgagees a better mortgagor ; that, whatever might have been the 
title to the machme than they themselves had ; case between laiullordand tenaiit.the mortgagee 
and that, consequently, the vendors were now was entitled to everything which his mortgagu’, 
‘.entitled to remove the machine. Ciml)erUnd intentionally or not, for trade fixtin’cs or othcr- 
' Ihi-ion Bmilibiy f.h. v. Maryport Ilemafite Iron wise, had fixed to the mortgaged premises ; and 

Ct}.. G1 L. J.,* Ch. 227; [1892] 1 Ch. 415; that the summons must be dismissed. Tottenlunn, 
. 66 L- T. 108 ; 40 W. E. 280.’ v. Swanmj, Zinc Ore Co., 52 L. T. 738. 

The defendants supplied and fixed for Bh, a Mortgage of iron works and rolling-mills with 
nurseryman, on his premises, which were mort- the machinery specified in schedule, “and all 
’ gageerto the plaintiff, a trade fixture, which, engines, machinery, fixtures and thing.s which 
■ according to a hire-and-purchase' agreement might thereafter be fixed and fastened in or 
between E., E.’s Landlord and the defendants upon the preanises, whether in addition or sub- 
'prior to the' mortgage, was- to' remain -the pro- stitutioii” : — Held, that the words “fastened in 
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straightening plate, and the metal flooring of 
the mill, did not. Mctropolifrm ComiHea Insur’^ 
(nice Society v. Bronm^ 2(1 Beav. 4.54 : 28 L. J., 
Oh.^581 : f) Jur. (N.S.) 878 : 7 W. E. 803. 

Uiuleran assignment of the macliinery, fastened 
in or upon a mill, an anvil, though not fastened 
or fixed to it, passes, as essential to a fixed 
steam-hammer. Ih, 

By a registered deed made in 1875, the owners 
of a mill mortgaged in fee to the plaintiffs, the ; 
mill, together with all the engines, plant, 
machinery, and gear described in the schedule. , 
The schedule included certain driving belts ' 
which coimccted the power machinery with 
certain machines, which were so affixed as to be 
part of the realty. The machines could not be i 
worked without the belts, which w'ould only fit j 
other machines of nearly the same size. These I 
belts were },)assed round the shafting and then j 
laced together and could not be removed from ' 
the shafting without being unlaced. They could | 
be slipped offi the machines -when the machines | 
and shafting were not in motion. The mortgage 
contained no power to deal with the belts j 
separatel}’- from the freehold. The defendant, a 
trustee in bankruptcy of one of the mortgagors, 
removed the belts. In an action against him by 
the plaintiffs to recover the value Held, that 
the belts being essential parts of the fixed 
machines formed part of the realty, and as such 
passed under the mortgage deed, which, therefore, 
did not require registration under the Bills of 
Sale Act, 1854. Sheffield cmd South Yarltskire 
Permanent li nil ding Society v, I{arriso% 54 
L. J., Q. B. ]5 ; 15 Q. B. D. 358 ; 51 L. T. 649 ; ‘ 
33 W. E. 144— C. A. i 

Two persons, carryingoii business in copartner- 
ship as copper roller manufacturers, executed a 
mortgage of the land, mills or factories on w'hich ' 
the business was carried on, and of which they 
were seised in fee, and ail and singular the 
gteam-eiigine, steam-boilers, mill-gear, millwright 
work and machineiy then or thereafter to be« 
fixed to the said lands, hereditaments and 
premises, together witli all outhouses, edifices, 
fixtures, &:c. The partners having become bank- 
rupts : — Held, that the mortgagees were entitled, 
as against the assignees, to all machinery which 
%vas fixed to the freehold. Mather v. Fraser, 2 
K. A J. 536 ; 25 L. J., Ch. 361 ; 2 Jur, (N.S.) 
900 ; 4 W. R. 387. 

A mortgage was effected of certain plots of 
land, and ‘Salsoall that silk-mill then erected, or 
in the course of erection, and all other buildings 
then or thereafter to be erected thereon, and 
also all those the steam-engines or steam-engine 
boilers, steam -pipes, main shafting, mill-gearing, 
millwrights’ wmrk, and other machinery and i 
fixtures wdiatsoever, then erected or set up, or 
standing or being, or which should at any time ' 
thereafter be erected or set up, or stand or be. In 
or upon the land, mill and premises, or any part 
thereof ” ; — Held, that all the machinery and 
fixtures used in the manufacturing of silk within 
the mill were included in the mortgage. Haley 
V. Ila rimer sle y , 3 I)e G., F. & J. 587 ; 80 L. J,, 
Ch. 771 ; -7 Jur. (N.S.) 765 : 4 L. T. 269 ; 9 W.E. 
562 . 

A banking company entered into an agree- 
ment dated the. 29th May, 1886, to sell certain ' 
paper-mills and machinery to the L. Company : 
for 20,000^. to be ])aid by instalments. By clause 
2 of the agreement it was provided that upon 
payment of the first twm instalments the bank 
should convej’ the premises to the L- Company, ; 


upon their executing a mortgage for the b.ainnce 
of the purchase-money, and fhat the morrg.age 
should contain a clause enabling the bank, hi 
case the business of the B. Company should be 
suspended, to re-enter and take posscssioii of the 
premises, and of everything which slmiild have 
been- built or placed thereon, and which should 
not require registration within the Bills of Sale 
Act, 1878, and to hold tlie same for their own 
use and benefit absolutely, but without prejudice 
to the liability of the L. Com})any for the unpaid 
balance of the purchase-money. This agreement 
was not registered as a bill of sale. The first 
two instalments of the purchase-monej’’ were 
paid, but no conveyance or moi’tgage of the 
property was executed in pursuance of the agree- 
ment. The L. Company entered into and held 
possession of the property until a winding-up 
order wms made on the 7th Fcbiiiary, 1887. The 
bank thereupon re-entered on the property. The 
official liquidator of the L. Com]i)auy asked by 
summons for delivery up of a pa})er-nialdng 
macliine and all other trade machinery attached 
to the mills. The bank claimed possession of 
the fixtures and trade machinery under their 
vendors’ lien : — Held, that the position of the 
parties under the agreement wais the same as if a 
conveyance and mortgage of the propert}^ had 
been actually executed ; and that the agreement 
to mortgage did not extend to any property 
wffiich required registration under the Bills of 
Sale Acts, and the trade machinery wms there- 
fore not included in the security ; and must be 
delivered up to the liquidator of the L. Com[)any, 
but in other respects the agreement remained 
valid. London and Lancashire PajJcr Mills Co,, 
58 L. T. 798. 

Stock-in-Trade.] — A mortgage of a foundry, 
with the engines, fixtures, machinery, tools, and 
working plant therein, (lescribed the chattels 
assigned as being “ more particularly enumerated 
and spcci-fied in an irjventory of oven date here- 
with, to be signed by the parties hei'eto, and 
read and construed as forming part of these 
presents.” The deed contained no mention of 
stock-in-trade. The inventor^'', wffiich wms signed 
by the mortgagors on the same day as the deed, 
extended over twenty-one pages. The first twenty 
pages contained a , detailed desciiption of the 
engines and other chattels 'which were mentioned 
under general heads in the deed. At the bottom 
of page 20 w-as this clause : “ The stock-in-trade 
consists of bolts, brass -^vork, wrouglit and oast- 
ironwork, brass anti other work, both finished 
and in preparation.” And at the top of pnge 21 
were these words : “Also all cast aiid wrouglit 
iron, steel, timber, and ail other stock-in-trade 
in and upon the before-mentioned foinidry, 
■v\mrkshops and premises.” Then came this 
clause : “ The contents of the twenty preceding 
sheets is a complete and exact inventory of the 
fixtures, machinery, utensils, and things in, upon 
or about the foundry mortgaged by us this day.” 
This was immediately follow^ed by the signatures 
of the mox'tgagors : — Held, that the stock -in- 
trade -was not included in the mortgage. Jar-' 
dine, 3x paife, McManus, In re, 44 L. J.. Bk. 
58 ; L. R. 10 Ch. 322 ; 32 L. T. 681 ; 28 YT. E. 
.736. 

A trader (being solvent) mortgaged his furni- 
ture, shop-fittings and stock-in-trade and book 
debts for securing a debt due and a new advance. 
The bankrupt being permitted to have posses- ; 
Mon/of those goods, and being in possession also 
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of other perir^oTial chattels to %vlucli the creditoi s | 
.security did not extend, the bankrupt’s landlord , 
distrained for rent, not upon the former only, | 
but upOTi both sets of goods. The person in pos- j 
session under this <listress was requested l\v the | 


0. Extent of Secueity and Charge. 
a. Security. 

0-enerally.]— As to the extent and 'priority of 
a mortgage security, see the case of FournUn' y. 


session uiiner niis ^^ortgage sccuriiy, see uie ul ^ ^ 

mortgauee, and consented, to hold possession or i p Bpo'h (N.S.) 2S2. /S'. Ch nom. Fourmer 

the goods for him, as well as for the laiudord. , 3 ci. k ¥, 598. 

■rhf^;,o.k; In Fee-Subse,uent Allotmep,]-A n;an 

which wcD^ the subject of tlie distress were not ; mortgages an estate in tee without noticing 

all iia,l)ut Uloy inttolwl s.,u.c of tlu.so whph i right. ..f common Is pbtm^ 

W'cre the su\)iect of the morrgagee s security, to him in res})ect oL In^ iigiils ot coim on 
while the ^nods to wdiich the security di<l not virtue of an inclosure act, waidi enacts diat the 
extend reinained unsold. A fiat having issued alUated lands shall be ^^nhjeet to the same u-es 
a*<-mhist the inort<mmu\ the mortgagee petitioned as the lands in respect, ot wind 1 they are alloited. 

S have his declared as against the Semble, the legal estate in the allotineuts pass^^^ 

roinnhiing fuvuitureOhe stoelc-ii, -trade at pro^emt to the niortga^.r a.id not_ the morrgtigem i 
existing and the hook debts :~-Iield, that^ the v. DoiKjlaf;, 4 Y. A C. 44S , 10 L. 4., Lx. 
niorto-agee’s security e.xteiuled only to such of Tenant for Life.]— A tenant foi' life in 

the furniture, tixtures and stock-ni-trade and settled estates, with iiower to 

property purporting to be included 111 The assign- principal sum and interest 

ment as were in the house and shop at its date, bcnelit, exercised the power and 


lUCllh urs .v- i. 

and reuiaineil at the time ot the bankruptc>a 
Htejiluomiu, F,v jnuie, 1 De (4. oSti ; 17 L. J.. 
Bk. 5 ; 12 Jur. 6 '. 


for his own bcnelit, exercised the power and 
mortgaged the principal and interest thus 
chargctl. together with property of his own, for 
a larger amount than that of the charge, and 


kept down the interest on the whole mortgage- 
Sheep and their Increase.] — By an indenture n-ioneys. The rents ^ and }U’otlts of the settled 
of mortgage made between B. A W., certain estates were insufficient to pay the mterest ot 
flocks of sheep and certain herds branded B., the sum charged under the power: hi eld, at ter 
then deviasturing on a station in the ctilony of the death of the tenant for life, that his uioit- 
Yicioria ‘-together with all and singular the gagees were not entitled to a charge on the rn- 
issue, increase uikI produce of the sheep and heritance for the deflcicnc}^ Iwmnujiim ^LonlO 
(aittlo respectively,” were assigned by B. to Yh y. J^oucpno, 7 H. L. Gas. 559 ; G Jur. (N.s.) lOo 
by wav' of mortgage. Bv a SLil')sequcnt iuden- h. l. Keversing 7 De G. M. k G. 184. 
tiire of mortgage reciting' the former indenture, By a private act, lands and stock were vested 

B. assimied ‘^ail the issue, increase and ])rogeny trustees, upon trust to pay the yearly income' 

of the sheep” on the station to P. and D., with to C.. or for his benefit, as by the act provided ; 
a iiower of sale. Previou^y and subsequently and the court of chancery, on the application ot 
to the latter indenture, B. purchased and brought 0 . or the trustees, might, in accordance with the 
upon the station large'additions to tlie flock of act, and so far as the rules of law and eiiuity 
sheep, and branded 'thcm with the letter B. _ B. and the jurisdiction of the_ court would admit, 
aBo obtained a lease of the station, and deposited make orders and give directions so as to ensuire 
it with P. and D. as additional security Held, that the life estate of C. should be inalienable, 
on a bill filed by Yh, after a sale by P. and D. and be applied .solely for his exclusive })ersonal 
both of the sheep and the lease, jiraying for enjoyment. An order in conformity with this, 
payment of advances out of the proceeds of the last provision was made liy Eomilly, M. K., sub- 
salV of all the sheep and the lease, first, that by sequentlv to which 0. became indebted for 
the words increase of tlio sheep” in the first moiiev lent to the plaintiff, to whom he raort- 
indenture was meant the natural increase or gaged his life-estate, as a security for the loan, 
.jo: ,,41 nmfto'fl o'pd . aild in nf whifh hf' p’n.vo a iudninent. The 


offsiiriug of the original slice]) mortgaged, and 
that such words did not include additions made 
to the flock by purchase. WM^.r v. Fotcer. 5 


fn respect of which he gave a judgment. ^The 
plaintiff applied to the trustees, wdio resisted 
oavment on the ground of the act and order, 


Moore, 1’. C. (N.S.) 02 ; 37 L. J., P. 0. 0 ; L. 11. 2 the bill was fileil by the plamtiif to enforce 
P. C'. f)9. ids security against G.’s life estate. To thi.s bill 

Pleld. secondly, that the mortgagees- under a demurrer by tlie trustees was overruled. (hrtoL 
the tinst indenture of mortgage were precluded Mortimtn\ 3 L. T. 542 — L.JJ. 
from Contingent Eemainder — Bestruetion of- 

tenant of the prior estate : the remain- 
derman afterwards acquired a new in tore, st in 
Harbour Lnes.]--By virtue of an act rnort- property under the will of that tenant;-*-- 

gages were granted by harbour trustees of the IPat it was available to the creditor. l\od 

tonnage rates and duties of the harbour. By y^ Fcudeti^ 3 Sim. 103. 
subseiuient acts the rates and dues had been 

altered and changed in substitution of the rates Eaversxonary Interest, j A. n-iortgaged to 

and dutias so mortgaged Held, that the B. Ins reversionary interest m o,{>sl/. stock, 
present rates and /lues were virtually mortgaged, which the deed represeined as standing ni the 
the subsequent acts not oxtinguisbing the mort- names of two cxecivtors ot a testator to secure 
o-ao-ecs’ rights or remedies, and a decree was three annuities. A. gave notice to the executors, 
made for account and pavment of principal and T'here was no such sum standing in Jie 
interest according! v. PodMhfvaite v. ^laruport of the executors, but tiicre was a sum of 2,0S0A 
Marlanr 1 standing in the name of the testator, and a. 









1410 


second sum of 2,451/, in the name of one of the 
executors, to answer the annuities. A subse- 
quent incumbrancer on the whole fund also 
gave notice to the executors: — Held, that A.’s 
security was hinited to :->,{)8iZ. stock. Woodhurn 
Y. Grant, 22 Jleav. 483. 


concurred in it, without reserving her priority. 
Strange v. Haidlm. 4 De G. 31. k. G. 186. 

By Executor*]— An executor, who was also a 
legatee, boiTOwed o.OdOZ., and gave the lender 
a memorandum reciting that the money was 
borrowed for the purposes of the will, and agree- 
ing to charge the ti’ust estate, ‘‘so far as he 
could and lawfully might,” and ins legacy, and 
a policy, wdiich 'was part of the assets, with the 
repayment, and to execute a mortgage. After- 
wards the executor borrowed from the same 
person 400/., and by a deed reciting the will 
and stating certain sums to be clue from the 
estate to the executor, and that the executor 
owed the lender 000/., the executor assigned to 
the lender all the sums mentioned to be due 
from the estate to the executor by way of 
security for the 900/., with interest : — Held, that 
the lender had by this deed given up such claim, 

I if any, against the testator's estate, as lie had 
under the memorandum, and could only establish 
! a seciiritjr upon the executor’s beneficial interest. 
BreUle^In re, BrettlewBurdett^ 2 De G. J. & S. 244. 

Leaseholds.] — Where, after a mortgage of 
leasehold for a term, the mortgagor aiul mort- 
gagee joined in a lease of part of the premises 
for the residue of the term, at a rent of 3/, per 
annum, payable to the mortgagor, his executors, 
&c., 'with a clause j-eserving a right of entry to 
him, &c., in case of nonpayment of the rent, 
and declaring that nothing should affect the 
rights of the mortgagee under the nioitgago deed 
so far as affected the entirety of the premises. 
On the mortgagor becoming bankrupt : — Held, 
that the tenant 'was entitled to his lease, exempt 
from the mortgage, but that the mortgagee and 
not the assignees was entitled to the 3’cnt of 3/. 
Edwards Y,Jones^l Coll. C. C. 247 ; 13 L. J.. Ch. 
371 ; 8 Jur. 416. 

A new lease obtained by a mortgagee of a 
leasehold interest, which had been evicted for 
nonpayment of rent, taken after the expiration 
of the six and nine months allowed to the lessee 
and mortgagee to redeem by statute 3 Geo. 1, 
c. 2, s. 4, but in pursuance of a contract entered 
into in the period between the six and nine 
months, if the parties interested did not redeem, 
is not a graft upon the former lease, nor a trust 
for the lessee, the mortgagee not being in posses- 
sion, nor procuring the lease behind tide back of 
the lessee. The principles on which courts of 
equity, in considering rene'wed interests obtained 
by mortgagees, trustees, &c., to be grafts, are. 
that the advantage was procured either by being 
in possession, or, when out of it, by contrivance 
to oust the lessee of the benefit of rene'v\’al. 
Neslntt V. Tredvnnieh^ 1 Ball k B. 29. 46 ; 12 
E. E. l. 

One possessed of a renewable term, mortgages 
to J. S., who gains a new term from the original 
landlord, to commence after the old one ; this 
new term shall be subject to the old equity of 
redemption, Baliestraw v. Brewer^ 2 P. Wms. 
511 ; Sel. Ch. Ca. 55 ; Moseley, 189. 

The defendants, who were entitled to the 
equity of redemption of leaseholds charged 
with a mortgage, attempted to get rid of it by 
fraudulently .inciuTing a forfeiture, which they 
induced the lessor to take advantage of. They 
afterwards obtained, a new lease from him, 
which they , sold Held, that the ne'w lease 
was subject to the mortgage, notwithstanding 


Shai’e of Kesidue.J — A residuary legatee, hav- 
ing an option of purchase of real property of 
a tesditor, elected to purchase, and afterwards, 
by a voluntaiy deed, assigned his share of the 
moneys to arise from the testator's estate to 
trustees to secure 3,000/. tlicrcby settled. The 
pui-chase-inoney of the real pro[)erty was after- 
wards deducted from the purcliaser's share of 
residue : — Held, that the 3 . 000 /. was charged, 
not 'merely on the balance of the residuary share, 
but also u})f)n the jjiu-chascd realty, Ilarruon 
V. Barton, 1 John. cV: H. 287. 


After-acquired Property.] — A mortgagor by 
deed assigned to the mortgagee all his house- 
hold goods and farming stock, and “also all 
moneys of or to which he then was or might 
during the security become entitled, under any 
settlement, will or other document, either in his 
own right, or as the devisee, legatee, or next of 
kin of any person”; and also all real and per- 
sonal property “of, in. or to which he was or 
(Turing that security should become beneficially 
seised, possessed, entitled, or interested, for any 
vested, contingent, o!* possible estate or interest.” 
The mortgagor afterwards became entitled under 
a will to a share of the personal estate of the 
testator: — Held, that the assignment of after- 
acquired property was di'^dsible : and that, 
although the general assignment of all property 
to which the mortgagor might become entitled 
might be too wide, as to which the court gave no 
decision, the assignment for valuable cousidera- 
tion of all moneys to which he should become 
entitled under any will operated as a contract 
which the court would enforce, and that the 
share of the personal estate of the testator was 
accordingly included in the mortgagor's security. 
Belding v. Bead (3 H. k C. i)55) questioned. 
Clarhn In re. Qnmhe v. Carter^ 56 L. J., Ch. 
981 : 36 Ch. I). 348 : 57 L. T. 823 : 36 W. E.293 


By Trustee heneffeialiy Interested.]— A widow 
who, under her marriage settlement and other- 
wise, Vw’as entitled to annual and other sums 
charged on her husband’s estates, was one of the 
trustees of his will, whereby the estates wea^e 
devised in trust to raise 2,0u0/. for her benefit, 
and subject thereto in trust to convey the estates 
as the testator’s daughter by a former marriage 
should direct. The daughter boiTOwed money 
upon the security of a mortgage of some of the 
estates, in which the widow and her co- trustee 
joined, and whereby, after reciting the will and 
the agreement for tiie loan, and that the daughter 
had directed the widow and her co-trustee to 
ma.ke such conveyance as was thereinafter con- 
tained, the widow and her co-trustee, as devisees 
in trust, by the direction of the daughter, con- 
veyed the estates to the mortgagee upon trusts 
for sale and for payment of the mortgage debt, 
and of the surplus as the daughter should 
appoint, and subject thereto according to the 
trusts of the will : — TIeid, firstly, that the mort- 
gage did not pass the beneficial interest of the 
widov^^' : secondly, that, nevertheless, her charges 
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was made for payment by the defendants of tbe prised in it. The court being of opinion that the 
mortgage, with costs. Ilnglies y, Moward-i 25 question ought to have been raised at the henring, 
Beav". 5"75. . and could not be raised afterwards : — Held, 

consequently, that the respective mortgages 
Attendant Term.] — Eight of mortgagees to niust be taken to comprise what was expressed 
the benefit of a term attendant on the inheri- to be included in them. Beghu t. BemoJeh 
tance, though the term was not assigned, nor Femoich v. Beghhu L. E. 6 Ch. 869 : 25 L. T. 441 ; 
the inheritance conveyed to them. BiicMng^- 20 W. E. 67. 


( Earl^ \\ IIohm% S'wanst. 201; 19 ^ _ , _ , .l ‘n* ^ r 

E E 197 Order to Execute Bisentailmg Beed,]— In a 

’ mortgage suit by a judgment creditor of a tenant 

Mortgage after Contract for Sale.]— A mort- in tail in possession, the latter was ordered to 
gage made subsequently to a contract for the execute a disentailing deed, in oi’der to give full 
sale of an estate conveys to the mortgagees only effect to the plaintiii^s charge. Lewis v. 
that which the vendor is entitled to under that eomhe, 20 Beav. 398. 
contract. If the mortgagee gives no notice of 


an intention to interfere with the contract, its b. Charg-e. 

stipulations remam as before and afieot the contingent liability.]— A security to be held 
mortgag.^ as they would have sheeted the niort- debt shall be due or growing 

gagor. Bose v. Watson^ 10 H. L. Gas. 6/2. cannot be retained to answer the contingent 

T jr m- . -1 liability of the mortgagor as drawer or indorser 

Lapse of Time.]-Where there is a mortage ^ j/ek-Muts’ JBanU of London 

•erseveml denominations ot land and the mort- r. 312. 


over several denominations of land, and the mort- 
gagor subsequently sells some of the denomi- 
nations to a purchaser for valuable consideration, 


nations to a purchaser tor valuable consideration, Attorney’s Charges.] — -Attorney acting as 
without the concurrence of the mortgagee, and g^^gent for mortgagor and mortgagee, and as 
the interest due under the mortgage is regularly banker for mortgagor, will not 

paid out of the remaining denominations, the aEowed to charge the mortgaged premises 
lands sold are not discharged from the mortgage, gi-eater sum (although actually advanced 

although no proceedings have been taken against iiini on aeGount of his principal and client, 
them within twenty years (3 & 4 "VVill. 4, c. 27, and within the amount of the sum to bebornwvecl 
and 7 Will. 4 & 1 Yict. c. 28). Mtislierry^ Im re, mortgage) than shall be proved to have been 


9 Ir. Oh. E. 94. 


really paid to him in money by mortgagees on. : 

Recital notwithstanding.] -Mort^gee held, account of, and as agenUor, mortgagor ; nor will 
^ r ^ +u^ ^■P ffiti most minute traction advanced by him to 

notvvithstandmg n ^ mortgaged money, 

trust, to hat t obtained a secmitj to the extent , onnAp,! to Htmul ns a. oharffe on the estate. 


be allowed to stand as a chai'ge on the estate. 


of the interest of mortgagor in the premises, t,u ^ 

By a deed, dated ill 1847, entered into between Mortgage to secure Balance with Bank— 
A. and his son B., and C., after reciting that A. i{,eduction by Sale.] — A. mortgaged an estate to 

and B. w’^erc indebted to C. m 10,000^. advanced hanking company with which he dealt, for the 

by him, and that 0. was then liable, as surety p^-j^n:)Ose of securing the balance that might at 
on behalf of A. and B., to K. L. and J. T. for a time be due from him, so as the whole 

further sura of 3,000Z. advanc^ by them, it w!is Qf principal to be ultimately recovered 

further recited thiit the deed was executed in virtue of the security should not exceed 

favour ot C. “ as weU to give further security tor 5 goo^. Afterwards three portions of the estate 
the 10,0002. as to secure him from all sums sold with the ooncuvreiico of the banking 

of money which he naight pay, or become company, and the money paid directly to them, 
liable to pay m d^charge^ of his liabihy but credit was given to A. for them in his 
to E. B. and J. X. At the time the : — Held, that the moneys recoverable 

deed \vas executed it was asserted ^ C., aM tjje mortgage were reduced by these pay- 

nndei-stood and believed by A. and B., that C. far gg they went. Johnmn v. Bourne, 

was under legal liability to repay E. B. and J. T. 2 Y & 0 C C 268. 
the 3, OOOZ, ; whereas, in fact, he was only morally 

liable to see that their debt was discharged. A. Mortgage to Surety — Further Bond by Heir 
in his examination stated that, had the real facts of Surety.] — A. was hound as surety for B. in 


of L., as trustee, for the benefit of the creditors more, but there was no agreement that the moi't- 
of A. and B. L. fi,led a bill against C., praying gage should extend to kcure the latter bond, 
an account of what was due to C. under the deed Yet held, that the heir of B. (who died) shall 
of 1847, and contesting his right to be allowed not redeem without paying the whole. St. Jolm 
the S.OOOZ. Held, that C, not being legally y. ILolford. 1 Oh. Ga. 97. 


liable for the repayment of the 3,000^., the 
. ]>laintift‘ was, notwithstanding the recital in the 


. ILolford, 1 Oh. Ga. 97. 

Money advanced for Investment. ]-*-*In 1875 L. 


' deed of 1847, in taking the -account entitled to advanced 800^. to 0., his solicitor, to be invested 
have the 3,000^. disallowed. Jjahe v. BmttoTi, 25 latter. On the 12th February, 1876, L. 

L. J.. Ch. 84-2 ; 2 Jur. <N.S.) 839— L.TX- ; fasted C. for some evidence of the investment, 

, ] ^ V-' ' ' ' S'l'id 0. wrote and gave him a memorandum, stat- 

Braetice,,]--^In.':fexts for. redemption^: and fore^- ing that the 800^, was in C.’sliand at interest 
closinn, F., a‘ third mortgagee '(who was also at 5^. per cent., “being part of a large sum 
first ‘mortgagee), oh .taki^ig the\.adbduhts,. raised advanced to B. on security pf freehold houses at 
]a 'question as.-tQ;th6_yaItd|f^:0f/l:h%he^mi^^^^ :;0. afterwards died insolvent, and it then 

‘regard to certain' chattels'express^d'ita^h^'-com-f appeared that there was no mortgage^ by F., but 
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that in 1873 P. and Y. had entered into a partner- 
ship ari'angement for the purchase of houses at 
K. ; 0. by liimself or his clients pi'oviding the 
purchase “ money ; P. executing the mortgages 
necessary to raise the money ; P. paying back 
half the money provided by C. personally by the 
1st I^ovember. 1876, and paying interest at 51, 
per cent, in the meantime ; and either party 
•having the right to demand a sale after that 
‘date. A sum of iieaiiy 7,000l. was due to 0. on 
the 1st January, 1876 : — Held, that L. was 
entitled to a charge on G.’s share of the proceeds 
•of the sale of the houses to the extent of the 
800Z. and interest. Cnnmhj^ la Burgea v. 
BnmiLg, 46 L. T. 71 — G. A. 


Defective Title.] — A., tenant for life, re- 
mainder to his son B. in tail. A. mortgaged to 
S., who, finding his title defective, sent lOOZ. to 
B., and took a mortgage from him of the same 
land. The son shall redeem, p^ayhig the 100^. 
■ only. Bromhuj v. Hamond, 2 Oh. Ca. 23. 


Payment ojT by Third Person — Mortgage 
kept alive — Snbrogation.]— The [Jaintiiis, at 
the request of trustees of a marriage .settlement, 
and of the tenant for life under the settlement, 
paid of£ 6002., part of a mortgage debt oE 1,0002. 
on a lea.sehold house comprised in the settlement. 
There was no transfer of the GOOZ. of the mort- 
gage debt to the plaintiffs, but interest was paid 
to them. On the death of the tenant for life 
the appointees of the leasehold house obtained a 
transfer to themselves from the mortgagee of the 
remaining mortgage debt of 400Z.. and of the 
premises, but subject to the equity of redemption, 
and they also obtained the title deeds. The 
plaintiffs advanced 6002. out of the trust money. 
On action : — Held, that the mortgage was not 
discharged, but was kept alive to the extent of 
6002., that the doctrine of subrogation applied to 
the case, and the plaintiffs had a right to stand 
in the shoes of the trustees of the settlement. 
Patten V. Bond or Botfd, 60 L. T, .aS3 ; 37 W, 11. 
373. ■ ■ , 


Bonus.] — A mortgage was executed for 1,0002., 
but the sum of 7002. only was advanced. The 
mortgagee alleged that, in consequeuce of the 
unsatisfactoiy nature of the security, he had 
agreed to advance only 7002., the remaining 3002. 
being a bonus for the risk and hazard. The 
■ evidence supported this allegation. Upon a bill 
to redeem, upon payment of 7002. : — Held, that 
the mortgagor could only be entitled to a decree 
upon payment of the full sum of 1,0002. Potter 
V. Edwards^ 26 .L. J., Ch. 468. 


Proviso limiting Amount recoverable.] — 
The mortgage of a leasehold public-house was to 
isecure 7002., and such further sums as might 
become due from the mortgagor to the mort- 
.gagees for money advanced, goods sold, or other- 
wise. The mortgage contained a power of sale, 
and it was declared that the sale moneys should, 
after payment of the costs of sale, or in any- 
wise consequent on the mortgagor’s default, 
and the reimbursement to the mortgagees of 
.all moneys paid by them for insurance or 
repairs, or for kee}>ing on foot the lease and 
tire licences, be applied in payment of the prin- 
cipal and interest due on the mortgage, and, 
.subject thereto, in payment of the principal 
• and ioterest due to a second mortgagee, and 
that the surplus should be paid to the mortgagor, 
‘‘ ih'ovided always that the total amount to be 
recovered by the mortgagee under these presents 
. shall not exceed 9002.” The property was sold 
under the power, and on the account being 
taken by the court it w^as certified that at the 
time rif the completion of the sale there was due 
to the mortgagees 1,4152. principal and 6152. 
interest, and that they had or might have re- 

■ ceived 3962. for rents and profits. The property 
sold for 2,6502. The 1,4152. included the 700L 
. lent and 882. for goods supplied ; the rest of it 
was made up of payments of rent and lire insur- 
. ance : — Held, that the proviso limiting the 
, amount recoverable did not apply to interest, or 
to outgoings incident to the possession of the 
liremises which the mortgagor was bound to 
reimburse to the mortgagees, and that, as the 
sum due for moneys lent and goods supplied 
did not exceed the limit, the mortgagees wei'e 

■ entitled to retain out of the proceeds of sale the 
I)alanee due to them. White v. CiUf of London 

' Brewery, 58 L. J., Oh. 855.; 42 Oh'. B. 237 ; 6U 
T.'741.; 38 W. £.82—0. A. -r.'v''-';'-'? ; 


Money entrusted to Solicitor for Invest- 
ment.] — W. intrusted to P., liis solicitor, 7,7002., 
and verbally arranged with a clerk of P. for its 
investment on a mortgage of leaseholds at C., 
w^hich investment P., by letter, informed him 
had been made as arranged with the clerk. F. 
having died insolvent, it was found that no 
mortgage in favour of W. existed, but that P. had 
advanced upwards of 100,0002, in his own name 
on mortgage of the property at C. Of this sum 
considerably more than 7, 7002. had been advanced 
by P. between the date at which W. had intrusted 
that amount to him, and the <late of the letter 
informing W. of the investment. Under an 
order of the court in a suit for the administration 
of the estate of P., the mortgage property was 
sold, and the proceeds carried to a separate 
account Held, that the advances made by P. 
on mortgage of the property at C. included the 
moneys intrusted to him by W., and that W. 
was entitled to repayment of such monejts out of 
the fund in court. Middleton v. Pollocli, Wether- 
(ill^ Ex gmrte^ M L. J., Ch. 39; 4 Ch. B. 49 ; 35 
L. T.6D8 ; 25 AY. E. 94. 


Misconduct of Solicitor.] — B. bonwved 4,0002. 
of the trustees of H., and executed the mort-. 
gage deed, with a receipt for 4,0002. endorsed. 
5002. was allowed by B.’s solicitor to be retained 
by W., solicitor for the mortgagees, and a bill 
being taken from W. for that amount l^y B7s 
solicitor, without his knowledge. The money was 
lost, B.’s solicitor stating falsely to B.’s agent 
that it had been paid into his (B.’s) bankers. 
On a bill by B. to redeem, on the footing that 
3,5002. and interest only was due, decree made 
in the usual way. Boyd v. Crastei% 10 L. T. 480 ; 
12 W. E. 787. 


Bond for Arrears of Interest, not Paid.] — 
A mortgagee takes a bond from, the assignee of 
the devisee for the arrears of interest then due, 
and gives a receipt ; the bond is still unpaid ; 
the interest is still secured by the mortgage. 
Hardwleh v. Mijnd^ 1 Anst. Ill ; 3 E. E. 562, 
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which the estates were cleYisecl to G.for life, but ' 
subject to several annuities,, with remainders 
over: — Held, that the mortgage passed C.’s life 
interest in the entire four-eighths, and was the 
first ineunibrance on one one-eighth of the copy- 
holds to which P. had been admitted. Carter v. 
Carter. 3 K. & J. 618 ; 27 L. J., Gh. 74 ; 4 Jur, 
(N.S.) 63. 

Held, also, that although P. had acquired the 
legal estate in this one-eighth for valuable con- 
sideration, as it were, by accident, and without 
notice that the former will had been revoked, so 
that his conscience was not aft'ected by any of 
the trusts to which, by the subsequent will, the 
estate was subjected, he must hold subject to 
those trusts, since the will by which they were 
created was the. very instrument upon which his 
title to the legal estate depended. II. 

B, mortgaged certain premises to C., and 
covenanted to insure, and, in the event of fire, 
to apply the insurance mone 3 ^s in rebuilding tlie 
mortgaged premises, A fire took place, and B. 
rebuilt, but the premises so erected extended 
beyond the boundary line of the mortgaged pro- 
perty on to an adjoining slip of land belonging 
to the mortgagor. B. subsequently mortgaged 
this slip of land to H., and also gave him a second 
mortgage on the premises in mortgage to G. ; and 
PI. afterwards joined with G. in a demise of the 
wdiole of the property, the rent being made pav’-- 
able to 0., all parties being under the impression 
that the premises originally mortgaged to C. 
comprehended the property subsequently mort- 
gaged to H. Upon a bill filed by H., praying 
an apportionment of the rent : — Held, that it was 
a mistake of facts, against which the court would 
relieve ; and an apportionment of the rent was 
decreed accordingly. Harry man. v. Collim. 18 
Beav. 11 ; 18 Jur. 501 : 2 W. E. 180. 


Other Cases.] — W., the owner and occupier 
of a public-house, gave to H. & Go., brewers, a 
mortgage to secure 1,800/., and also all sums 
which should at anj^ time be owing to them 
from W., “ his executors, administrators, or 
assigns,” on any account whatsoever. W. gave, 
bj^ wfill, all his piopert}" to his wife for life, with- 
out my directions as to carrying on his business. 
Letters of administration, Avith the will annexed, 
were granted to the widow. The widow carrie(l 
on the business, and was supplied Avith beer bA^ 

H. & Co., to Avhom she from time to tinm made 
payments which discharged the moneys due to 
them from W. at his decease other than the 

I, 800/., but a balance of 188/. aams due from her 
to them at her decease for beer supplied. H. & Co. 
sold the property under a poAver of sale, and 
claimed to retain not only the 1,300/. but the 
188/, Held, that, as the Avidow Avas assign of 
the public-house, the 138/. AAms covered by the 
security, and H. k Co. were entitled to retain it. 
TIT/fty, la re^ Smith v. Wafts ^ 52 L. J., Ch. 209 ; 
22 Ch. H. 5 ; 48 L, T. 167 ; 81 W. E. 262--C. A. 

A. gave an undertaking to pay C. So/, upon 
the execution of a mortgage from S. to B. 
conveyed to B. the property intended to be the 
subject of the mortgages, by assigning it to him 
in trust to sell it, and for B. to pay himself the 
sum advanced, and to pay 22/. to ,0. as part of 
his claim, and alter other, payments, which were 
.specified, tO' pay the surplus to S. 0, was not only 
. aware of this' arrangement, but was at one tiine 
■intended to have been a-tfustee under the deed 


taking, but that 0. could not recover, iii an action 
upon the undertaking, the 22/. mentioned in the 
deed, as he had alloAved that to become a subject 
of the trusts, Crooh Beetliam. 6 Car. & P. 

I 761. 

I B., the OAA'ner of a lease of a house, assigne<l 
; it to D. for the residue of the term b\’- avua' of 
j mortgage to secure 8,()(’)0/. and iutcrcst. I), siib- 
I mortgaged the debt, and assigned the house for 
j the residue of the term, less tlireo days, to E., to 
j secure 1,200/. and interest. B. died, and. in an 
administration suit against his executors, I), ami 
E. brought in a claim for 3.000/. B.’s executors 
assigned their equity- of redemption to D. I>. 
further sub-mortgaged the debt, and assigned the 
house for the residue of the teian, less three ciaAA'^, 
to L.. to secure 1,000/. and interest. D., b}' regis- 
tered deed, assigned ail his estate to trustees for 
I the benefit of creditors. E. filed a bill against 
D.’s trustees and L. for foreclosure ; B.'s executors 
not being parties. D.'s trustees disclaimed by 
answer, and L. aams foreclosed. .E., aaIio had 
been paying the ground rent for some A'ears, at 
length ceased, and the original lessors entered : 
—Held, that E. wb.s entitlecl to prove against B.’s? 
estate, Avhich Avas insuflicient, for the Avhole sum 
of 8,000/. ; but that he Avas not to receive moi-e 
than the amount due to him for principal, interest 
and costs on the 1,200/. mortgage debt. Burrell, 

\ Li re, Burrell v. Smith, 88 L. J., Ch. 882 : L. E.. 

I 7 Eq. 899 : 17 W. E. 516. 

Held, also, that the disclaimer by D.’s trustees, 
extended only to matters in issue in the suit, and 
did not operate so as to enlarge the estate of E. 

n. • , , 

A. gave his acceptance to B. for 18,700/., pay- 
I able (six months after date) on the 5th. of 
! February, 1867, and it Avas discounted by a bank,. 

; A. mortgaged a station, and also mortgaged 
; the stock upon it to B. to secure the repayment 
' of 18,700/., Avith interest at 12^ per cent., on 
I the day above mentioned, and to secure the 
j payment of any bill Avhich the mortgagee might 
I receive, take, make, or endorse by Avay of reneAval. 

: or in substitution for the acceptance, or on 
, account of all or an;y part of the sum therein 
; mentioned, or on any other account incidental, 
i thereto. It Avas also stipulated in the mortgage 
; of the stock that, if default should be made in 
, payment by the mortgagor of the licence fees, or 
' rent charges, fines, penalties and other charges- 
■ Avhicli should become ]:)ayable in respect of the 
; station or run, or the stock thereon, or in relation 
; thereto, the mortgagee might pay it, and the run,. 

' stock, &c., should be chargeable thereAvith. The 
; bill Avas rencAved from time to time, B. |)aAdng' 

I the discounts to the bank on A.’s behalf, and 
; debiting A. Avitli the amount in an accoinit 
i current rendered to A., in Avhieh he charged A. 
with interest and mercantile commissions • 

; -Held, that, iiotAvithstandiiig this mode of keepiiig 
i the accounts, the amount of the adAmnees for 
I discounts aatis secured by the mortgage. Feutou 
; v. Blaclmmd, L. E. 5 P. C. 167 : 2"2 W. E. 562. 
i Field, also, that advances for pay.ment of 
! government rent due and for scab licence, s for 
; sheep might be charged to the mortgage, but 
‘ that sheep-wash could not. Ih. 

\ K. k Co. accepted bills for L. k Co., and 
j L. k Co, mortgaged to K. & Go. an estate to- 
! secure a cash credit, granted by K. & Co. to the 
! extent of 76,000 <lollars. There was a general 
I current account between the tAvo firms, both of 
: AAiiom became insolvent : — Field, that the mort- 
: gage Avas security for money advanced to meet 
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Price S, 
half calf. 


iTfiortgage was for the life estate only, aral 
relief beyond that was waived. There "was u 
judgment to secure the same sum : — Held, that 
the relief under the judgment, as well as the 
mortgage, must be conhned to the life estate. 


Account— Charge for Amount found Due.]— 
The tenant for life of property held by a mort- 
gagee in iiossession hied a bill to redeem all the 
charges on tlie property, including a legacy 
•charged n])on it by the will of an. ancestor of her 
testator ; for an account of -what was due to her- 
self in .respect of the excess of the rents received 
})y the mortgagee beyond interest on the mort- 
gage debt ; for a charge upon the property in 
respect of what was so due ; and for con- 
sequential relief : — Held, first, that she had a 
right to a charge u])on the property for the 
excess. Colijer v. Colyrt\ Pmvlet/ v. Colyer, 3 
De G. J. S. 67(1 ; 11 W. R. 1051. 

Held, secondly, that slie had a right in case 
she re<leemed, to all the costs of the suit as 
against the parties taking in remainder under 
her testator’s will. IIj. 


7. Further Advaxces. 

J^Tew Security — Effect on old.] — A new 
security of as high an order for old and 
further advances does not necessarily prejudice 
the old security. Ten'c^oti v. Sweeny. 1 Jo. (Sc Lat. 
710: 7 Ir. Eq. R. 511. 


Priority.] — Where there is a mortgage for 
present and future advances, and a subsequent 
mortgage of the same description, further ad- 
vances made by the prior mortgagee, with notice 
of the subsequent mortgage, have no ]>nority 
over antecedent advances made by the su])se- 
quent mortgagee. Bolt v. Iloplitnaon^ 3 I)e G. & J. 
177. Affirmed S. nom. Hophinso/i v. Bolt. 
9 H. L. Gas. 514 : 84 L. J., Ch. 468 : 7 Jiir. (X.S.) 
1209 ; 5 L. T. 90 ; 9 W. K, 900. 


I bridgmei 

|viNQ AUTI 


Disallowance — Construction of Eecital 

.and Covenant.] — In taking the mortgagees* 
accounts in a foi-eclosure action the following 
charges were disallowed — (1) for the costs of an 
order, made subsequent to the mortgage, appoint- 
ing trustees under the Settled Land Act, 1882, for 
the })urpose of leasing part of the mortgaged 
property ; (2) for costs incurred by one of the 
mortgagors to the solicitor-mortgagee, as her 
■solicitor, subsequently to the mortgage and in 
■matters unconnected with it ; and (8) a fee paid 
by tbe solicitor-mortgagee to the auctioneer- 
mortgagee for his valuation ; the court holding 
that a recital and covenant in the mortgage 
■deed read together, did not cover any of these 
charges. Field v. JFIophim^ 44 Oh. D. 524 ; 62 
L. T ; 774— G. A. Affirming 59 L. J., Oh. 174. 

Evidence.] — An indenture of mortgage con- 
tained a borrowing clause, and subsequently 
■small suras were from time to time advanced 
by the mortgagee to tlie mortgagor ; in a suit 
for the general adminisTratioii of the estate of 
the mortgagor, the master, in taking the accounts, 
refused to report that the cash advances had 
been made on the security of the borrowing 
clause, or to allow interest thereon :■ — Held, on 
exceptions, that the report was wrong, and that 
tbe mortgagee was justihed in referring these 
payments to the borrowing clause. Cairnceou 
Y. iBadleyp 2 Dr. &: Wal. 482. 

Practice.] — A., being entitled to a remainder 
fm* his own life, after the decease of B., and to a 
remainder in tail, contingent on his having- no 
male issue, in 1837, in consideration of 4,000/., 
granted all his estate and interest, with a clause 
■of redemption, on payment of 9,500Z, All parties 
were under the impression that A.'s estate was 
for his life only. E. dietl in 1841- A. afterwards, 
by a deed, under the statute, converted his estate 
tail into a fee. The mortgage w^as in form for 
all A.\s interest, and the mortgagee filed the bill, 
praying for relief against all his interest : — 
Held., that in this suit A. could not rely on the 
nature of the transaction as a defence, without 
filing a cross bill. Il'whard^ v. Bayly^ 6 Ir. Eq. 
R. 545 ; 1 Jo. &; Lat. 120. 

But, semble, the transaction would be impeach- 
able within the rules relating to post obit 
securities, although xi.’s remainder for life was 
4Jontingeiit. . JA 


Further Advances by first Mortgagee 

after Kotice of Second Mortgage.] — The 
principle of the decision in the case of 
son V. Bolt (9 H. L. Gas. 514), is not confined in 
its application to the law of England, but it is 
applicable also to the law of Scotland. M., who 
was indebted to the respondent bank, conveyed 
certain freehold property in Greenock to them 
to hold in accordance with the teians of a “ back 
letter” “in security and until full and final pay- 
ment of all sums of money due or which may 
hereafter become due by me to you.” Some 
time afterwards she assigned all her remaining 
interest in the property to the appellant hank, 
as security for the bakance due under two bills of 
exchange, and notice of this assignment' was 
given to the respondents, xifter notice of the 
assignment the respondents made further ad- 
vances to M. She afterwards became bankrupt, 
and the security piuA-ed insufficient to meet the 
claims of both banks : — I-Iekl, that the respondent 
bank had no power to bind the security by further 
advances after they had notice of the assignment 
to the appellant bank, notwithstanding the terms 
of the back letter. Union Bank of Scotland v. 
Mitmial Bank of Scotland^ 12 xVpp. Gas. 53 ; 56 
L. T. 208 — H. L. (Sc.) Si*.e aho Lloyd' a Bank- 
liiq Co, V. Jotm. 54 L. J., GIi. 981 ; 29 Ch. D. 
221 : 52 L. T. 469 ; 33 W. IL 781 ; and Maona- 
mara's Ed ate ^ In re, 13 L. R., Ir. 158, 

Costs.] — A mortgage to secure future advances 
will not operate as a security for costs subse- 
quently incurred. Shaw v. Nealc\ 6 H. L. C'as. 58 1 ; 
27 L. J., Ch. 444 ; 4 Jur. (N.S.) 695 ; 6 W. R. 635. 

Mortgage by jST. to R,, a solicitor, to secure 
present “ and future advances,” with subsequent 
registered judgment in favour of S., without 
notice of the mortgage. became indebted -to 
R. for costs : — Held, that those costs were not 
bona fide advances, and that, upon S. redeeming 
R;, the latter was not entitled to have those 
costs included in the account. Ib. / , 

Evidence.] — A mortgagee having advanced to. 
the mortgagor a further sum upon his bond : — 
Held, that the bond, though obscurely worded, 
%vas -evidence of an agreement for' a further change 
upon the iiacgjtgaged pinmises* Mic parte^ 
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Default of Payment,] — A creditor having' 
agreed with his debtor to remit part of tlie 
debt upon having a mortgage to secm-e the. pay- 
ment of the balance within two years, witliont 
prejudice to his right to recover the whole debt 
if such balance was not paid within that timCy 
the debtor executed a mortgage for such balance,, 
■containing a proviso that, if the mortgage <lebt 
was not paid within the two years, the whole 
of the original debt Should be recovered. The 
debt was not paid within the two years : — Held, 
that the proviso was not of the nature of a 
penalty, from w'hich the mortgagor was entitled 
to be relieved in equity, and that the mortgagee 
was not entitled only to recover the smaller sum. 
Thompson v. Hudsoti^ 38 L. J., Ch. 431 ; .L. li. 4 
H. L. 1, Reversing, L. B. 2 Eq. 6X2, 

Against _ Redemption.] — A covenant in mort-^ 
gage not to redeem is unreasonable. Mtfst India 
'Co* V, Ath^ns^ 1 348 . .<-! ^ ’ ' '' 


To pay Commission if debt paid oj(f— Talidity.] 
, — Mortgagor covenanted, in case mortgage were 
paid off, to pay mortgagee a commivssion of 5 per 
cent, upon the sum. a,dvanced, and interest upon 
that commission from cHte of the advance : — 
Held, illegal and void, as contrary to the nature 
of a mortgage security and a clog on redemp- 
ition. - Chappie 5 Eq. 225, 


What are. 

secure'"' the ' < 
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8. Covenants. 
To pay Money. 


Who liable.] — A covenant to pay the mortgage 
money not suable in equity, unless covenantor 
receives the money ; as, where a feme sole seised 
of lands, sufiject to a mortgage, marries B., and 
the mortgage is assigned, and B., in the deed of 
assignment, covenants to pay the money, and 
dies, his personal estate not liable in equity to 
pay the mortgage money. Bagot v. Onf/hton, 
1 F. Wras. 347. 

If A. borrows money for B. on a mortgage of 
his estate, the covenant in the mortgage deed to 
pay the mone.y will bind him for whom it is 
borrowed. ITie mortgagor may file a bill against 
his debtor, to have his estate disencumbered ; and 
so may every surety against his principal ; for 
he shall not be put to bis indebitatus assumpsit. 
Lee V. Booh, Moseley, 318. 

Where father and son join in mortgage of 
father’s estate, and father receives the monejq 
and son conveys in consideration of 10.9., and 
there is no covenant in mortgage for payment 
of money, neither the real nor personal assets of 
son are bound. Lloyd v. Thurshyy 9 Mod. 463. 


Absence of.] — In a mortgage, the absence of a 
covenant of repayment, and of a collateral bond, 
cannot vary the transaction. Goodmati v. Grier- 
son, 2 Ball, & B. 278 ; 12 E. R. 82. 


Dsual,] — A debtor covenanted, to execute a 
mortgage of some property to secure a debt, and 
covenanted that the deed should contain all the 
covenants usually inserted in a mortgage. The 
instrument of charge was under seal : — Held, 
that, as a covenant to pay is a usual covenant 
in a mortgage deed, the debt became a specialty 
debt. Smmders v. MiUome, L. R. 2 Eq. 573 : 
14 L. T. 788 : 15 TV. R. 2. 


Conditional.] — Where there is a present debt 
and a promise "to pay on demand, the demand is 
not considered to be a condition precedent to the 
bringing of an action. Secus, where there is a 
promise to pay a collateral sum on demand, 
Biidis y. Trippet (1 Wms. 8aimd. 32), followed. 
Where a mortgage contained joint and several 
covenants by a surety and the mortgagor to pay 
the debt on demand,” and in the meantime 
from the date ” of the deed to pay interest, and 
a proviso for redemption if the mortgagor should 
on demand ” pay the debt and interest fro3n 
the date of the deed : — Held, that the demand 
was a condition precedent, and that no right of 
action accrued against the surety until demand 
made. Brawls Estate, In re^ Brown v. Brown, 
62 L. J., Ch. 695 : [1893] 2 Gh. 300 ; 3 R. 463 ; 
69 L. T. 12 ; 41 W. R. 440. 


sum due, a provision making the total sum due 
enforceable on any default is not to be con- 
sidered a penalty. Wallingford v. Mutual 
Society, 50 L. J., Q. B. 49 ; 5 App. Gas. 685 ; 
43 L. T. 258 ; 29 W. R. 81: 

A mortgagee agreed to advance to a mort- 
gagor a Slim to be repaid at specified dates by 
instalments, with interest at 6Z. per cent, per 
annum, and, if the bank rate should exceed U. 
per cent., additional interest equal to the excess. 
If definilt was made in payment of any instal- 
ment at due date, there was also to be paid a 
“commission” of U. per cent, for every month 
or part of a month from the due date to the 
date of payment of such instalment : — Held, 
that this ^“commission” was not in the nature 
of a penalty, and that the mortgagee was entitled 
to charge for it in taking the account. General 
Credit and Discount Co. v. Glegy, 52 L. J., Ch. 
297 ; 22 Ch. D. 549 ; 48 L. T. 182 ; 31 "W. R. 42L 

Where a mortgage to secure an existing debt,, 
payable by instalments, with interest to the 
times of payment, contaiiied a proviso that, in 
the event of the debt not being punctually paid 
by instalments as specified in the deed, the full 
amount of the debt should immediately become 
payable : — Held, that the proviso was not in the 
nature of a penalty, and that relief could not be 
granted to the mortgagor against it. Sterne v„ 
Bfich, 2 N. R. 346 ; 1 Be G. J. & S. 595 ; 32 L. J., 
Gh. 682 ; 8 L. T. 588 ; 11 W. R. 791. 

In a mortgage of chattels, which was duly 
registered as a bill of sale, to secure the repay- 
ment of 400Z. then advanced, and a further sum 
of 144Z. for interest and expenses, by instalments 
payable every throe months, and in default of 
pawnent of any one instalment the whole amount 
remaining unpaid to become immediately due, 
followed by a proviso that, in default of pay- 
ment of the moneys secured, or any part thereof,, 
or if the mortgagor should become a liquidating 
debtor or bankrupt, or upon the happening of 
certain, other contingencies, the mortgagee might 
ei'iter, sell, and repay himself the whole of the 
sums due to him upon the security of the mort- 
gage. The mortgagor having become a liquid- 
ating debtor : — Held, that the provisions of this 
mongage were not in the nature of a penalty, 
and that the mortgagee was entitled to posses- 
sion of the property comprised in the mortgage 
deed. Cochrane, Ec parte. Sendall, In re, 48 
L. J., Bk. 31 ; 9 Ch. 1). 698 ; 38 L, T. 820 ; 26 
TV. E. 818. 
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For Sale.] — A mortgagor, by a proviso in a 
mortgage deed, agreed in a certain event to sell 
to B., tiie mortgagee, for a fixed sum, part of the 
mortgaged premises : — Pleld, that the proviso 
was totally void, as being an onerous engage- 
ment entered into at the time of the mortgage. 
Edward, l)i re, 11 Ir. Ch, It. 367. 


execute an assurance of a kind that was not con- 
templated when the grant was made. Ih. 

freedom from Incumbrances.] — H. having 
mortgaged an estate to the defendant, H., as 
mortgagor, and the defendant as mortgagee, 
conveyed a part of the same to A. for building 
a house thereon, by deed, in whicii A. was 
empowered to erect a porte cochere or projec- 
tion” on one side of her pro^josed house, such 
projection to extend over tlie foot }>avcnient of 
a certain road, and the }‘)lan thereof to be sub- 
mitted to and approved of by H, Afterwards 


half calf. 


Oollateral Advantage.] — A man shall not 
have interest for his money on a mortgage, and 
a collateral advantage besides for the loan of it, 
or clog the redemption with any by agreement. 
Jermhigs y. W(xrd^ 2 Vern. 520. 

Eights of Third Party involved.] — A. mort- 
gaged his pi'operty to I), to secure 700Z., agreed 
by ,D. to be taken in lieu of a judgment debt of 
3,000^., and the 700Z. was to be payable by instal- 
ments at certain times, and, if not punctually so 
paid, D. was to be remitted to his original rights, 
and to have the mortgage security also. The 
judgments were assigned, by a contemporaneous 
deed, to trustees for D., ond on punctual pay- 
ment of the 7()0Z. for A. and B. A. had pre- 
viously mortgaged his propert}' to B. as a counter 
security, and for other debts. The instalments 
were not paid punctually, and the 3,000/. was 
therefore claimed in full: — Held, that, though 
the court would not interfere if the arrange- 
ment were between him and D. only, yet, as 
the rights of B. were involved, the condition 
in default of punctual payment should be treated 
as a penalty, and relieved against, and this equity 
could bo enforced by A. as well as by B. Cax^roll 
V. O' Connor, 11 Ir. Eq. It. 200. 


was granted to the plamtiii and his tnericis, 
servants, &c., and all other persons for the benerit 
of the plaintiff, the right to pass and i-epass over 
and along certain roads, of which the road 
over which A. had been allowed to build the 
projection was one ; and by the same deed 
the defendant for himself covenanted with the 

had not done, 
"or 


plaintiff that he, the defendant, 
omitted, or knowingly suffered, or been party 

■ !S were or 


diereby the premisej 

’.iicumbered” : 
— Held, first, that upon the construction of the 
deeds the covenant of non-incumbrance u’-as not 
broken by the defendant having been party to 
the deed whereby A. was allowed to eiuct the 
porte cochere or projection. CWford v. Iloure^ 
43 L. J., C. P. 225 ; L. E. 9 C. I\ 362 ; 30 L. T. 
465 ; 22 W. E. 828. 

Held, secondly, that the defendant, having 
joineil as mortgagee only, ’would not have 
diminishe<l his liability upon the deeds if the 
court had construed them against him. Ih, 


or 1 
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sive conduct on the part of the mortgagee. 
Spimjeim y . Colliery 1 Eden, 55. 

Suspicion.] — A father, haying a power of 
appointment among his children, appointed a 
large portion of the property to one son, and by 
deed bearing date shortly after the son mort- 
gaged it. Both deeds were prepared by the 
mortgagee’s solicitor, but were both altered by 
the family solicitor of the father and son. 'i he 
mortgage and receipt indorsed, treated the money 
as paid to the son, but the father, who had a 
legal estate, was a party^ to the mortgage, and 
t.he mortgagee wrote a letter of the same date to 
the father, promising not to call in the money 
for three years. Both father and son joined in a 
collateral bond. The draft mortgage furnished 
to the family solicitor differed in date from that 
executed. An underhand agreement was alleged, 
but not pi’oved to have been made by the mort- 
gagee’s solicitor, against whom the hill w^as 
dismissed by consent. There was no proof that 
the father received the money, except a transfer 
to his credit at a banker’s a considerable time 
after : — Held, that, although the transaction was 
suspicious, it must be supported in favour of the 
mortgagee. IlamUton v. ICirwan^ 8 Ir. Eq. li. 
278 ; 2 Jo. & Lat. 393. 

Undue Influence.] — A bill impeaching a 
security upon charges of actual fraud which were 
not sustained, dismissed with costs so far as 
related to the charges of fraud, although the 
security was set asicle on the ground, of undue 
inhuenoe. Tahor\, Cuunlwflwm 24 W. B. 153. 

Where unfair advantage was taken of the 
necessities of one who wished only to raise 
money uj'^on mortgage, but was induced to 
execute an absolute conve^yance at a consider- 
able undervalue by his soiieitor, who betrayed 
his interests to serve the purposes of the pur- 
chaser, the court set aside the transaction as an 
absolute sale. Ikniqlm v. Culmrwell., 3 Cfiii. 
251 : 31 L. J., Ch. 55 ; 10 W. B. 189. Affirmed, 
6 L. T. 272. 

When a solicitor and mortgagee took a con- 
veyance from the .mortgagor, a day labourer, 
•who had no independent legal advice : — Held, 
that the deed was not valid unless the circum- 
stances were all explained to the mortgagor, and 
that the onus of showing that this was done lay 
on the solicitor. Frees v. Colie., L, B. 5 Gh. 645. 

Immoral Purpose.] — ^A., being requested by B. 
(in consequence of reports that he was }>aying 
improper attentions to a daughter of the latter) 
to discontinue visiting at his house, in order to 
lay B. under obligation to him, and so, by 
obtaining permission, to continue his intercourse 
with B.’s family, to gain - free access to the 
da'ughter, whom he had in fact secretly seduced, 
advanced to B. a sum of money on mortgage. 
'Upon, a bill by A. to foreclose, and by B. to set 
aside the deed : — Held, that, notwithstanding the 
pecuniary consideration, the immoral purpose 
vitiated the whole deed ; and a decree was made 
? ' . for its cancellation, leaving A. to sue at law, if he 
thought .fit, for the money lent. WUlyams v. Bull- 
wore, Bnllmore. v* Willyans^ 32 Beav. 574 ; 33 
„ . L. J., Ch. 46L S, a, 9 Jur. Ulo ; 9 L. T. 

Via;/ 216 ; n w, B-.m - ■ I 

In a suit by a father and his^two daughters, | 
. : 3 ^l‘eMng to relieved’ -Irpm a-; mprt^ge^.deed , 
whieh, as to the daughteifsp was * voluntary) it is j 


money vus advanced by the mortgagee spon- 
taneously, ill order that he might be able to 
continue his visits to, and obtain an influence 
over, the family, and by that means attain his 
object, which was the seduction of one of the 
daughters. IT. v. i?., 31 L. J., Ch. 755 ; 8 Jur. 
(x.s.) 1141 : 10 W. B. r>r7. 

Consideration — Improperly stated.] — Where a 
mortgage professes to be made in consideration 
of a sum down, and which is, bj’ tlie deed, made 
immediately payable, whereas the contract w'as 
for an annuity, and the consideration, was not to 
be payable until after tlie ileath of a person 
named, such mortgage is fraudulent and void as 
against a mortgagor who joins therein as surety 
only. SjMlffht v. Coicne. 1 H. & M. 359. 

Absent.] — A. obtained a mortgage of 

real and personal estate from B., without con- 
sideration. It was afterwai’ds deposited with C. 
as a security, who had no notice of the circum- 
stances under which it had been obtained : — 
Held, that C. could stand in no better position 
. than A., and the deed being void as against A., 

' was eqnalty void as against C. Farlier v. Clarke.^ 

\ 3U Beav, 54. 

■ ■; ' 

i XTnconscionable Bargain.] — Persons in a 

. humble position, being entitlefl in reversion 
expectant o.n the death of a tenant for life, to a 
sum of 1,500Z. charge<l on hind, purported to 
mortgage this intei’est to B. as security for 500Z., . 
though 250Z. only was actually advanced. B. 
subsequently advanced 150Z. more, for which, a 
further charge for 300Z. on the same reversionary 
interest wais taken as security. The securities 
' wej’e prepared by B.’s solicitor, acting for all 
j parties, and the borrowers had no independent 
I advice. Only one year’s interest was ever paid, 
j On the <‘!eath of the tenant for life : — Held, that 
I the mortgage and further charge could stand as 
: security only for the sums actually advanced, with 
I six years’ arreai’s of interest onlv. Slater's 'Trusts, 

1 In re, 48 L. J., Oh. 473 ; 11 Cli' D. 227 ; 40 L. T' 
184 ; 27 W. B. 448. 

Semble, the court will, upon petition for pay- 
ment out of court, hear and tiecide questions of 
this nature ivithout directing the issue of a writ. 
Ik. , ■ " . 

Collateral Advantage taken by Mortgagee — ■ 
Bonus Payable on gaining Action.] — The plain- 
tiff and Gr. were co-heirs of M., and in that' 
capacity were parties to a probate action in 
whieli a will of M. was propoiimlcal. Being at 
the time in poor ciren in stances, the plaintiff liy 
deed in consideration of 60Z. then advanced by 
the mortgagees, agreed to give a promissory note 
for that amount and for any further adwinces 
(which the mortgagees were not liound t.o make, 
but did make to the extent of Id/.), witli interest 
at five per cent, per annum : and the plaintiff 
thereby agreed to enqiloy the solicitor in the 
probate action, wlio was then acting for G., and 
not to remove him without the 'mortgagees’ 
consent ; and also, if the plaintiff’s title should 
be established, to pay to the mortgagees 'within 
three months thereafter by way of ^‘bonus’’ 
225Z. : and the advances, interest, and bonus 
were thereby charged on the ]d.aintiirs interest 
in the real estate of M. The plaintiff’s title was 
ultimately established in the probate action, 
whereupon he claimed to redeem without pay- 
ment of the 'bonus :*™-Heid tixat lie IW'as entitled ’ 
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to do s<E since the stipulation for the bonus was 
.a collateral lulvautage stipulated for by mort- 
gagees contrary to law. v. Ken\ 58 L. J., 

Ob. 355 ; 40 oil. D. 4-19 ; GO L. T. 212 ; 37 W. E. 
279 ; 53 J. P. G28. 


Extent of Charge.] — A., and B., a solicitor, 
raised 2.oO(>Z.,]n' sale of a sum of stock, of which 
they were trustees. A. enabled 'B. to receive the 
2.500Z. for tlie purpose of lending it, on mortgage, 
to C., ami intrusted him with the comluct of the 
transaction, B. ])repared the mortgage-deed ; 
.and procured C. (wlio knew that the money was 
in B.’s hands) to execute it, and to sign a receipt, 
■on the back of it, foi* the 2,500Z. It was then 
executed by A. and sent to B., who paid to C. 
1,563Z., in part of the 2,590/., and died insolvent : 
— Held, that, as between A. and C., A. was to 
be treated as mortgagee for the whole 2,500/. 
Tf>.v/ Y. 1 Sim. (x.S.) 205 ; 20 L. J., Ch. 

.302. 


Yalidity.] — Where, under the pretence that it 
was a deed or covenant to produce title deeds, a 
solicitor procured his client to execute a deed of 
mortgage to himself, to secure pajnnent of a debt, 
the existence of which was not sliown : the deed 
thus framluiently procured to be executed : — 
Held, to bo false and fictitious, and wholly void. 
Torley v. (hohe^ 1 Giii. 280 ; 27 L. J., Ch. 185 ; 
4 Jur. (N.S.) 3. 


Partly Valid.] — A bill prayed that a 

mortgage might be cancelled and for further 
reliej:, but it proved to be valid to some extent. 
The court refused the relief asked, or to make a 
‘decree for redemption on payment of what was 
properly due, and dismissed the bill with costs. 
Cvenrer Albany Co. v. WilUjaniit., 35 Beav. 533. 

Where a mortgage was taken in part in respect 
•of a .sum for wliicli the mortgagee represented 
himself to the mortgagor as being liable as a 
surety for the iattci\ and such representation was 
•erroneous, to the knowletlge of the mortgagee : — 
PI eld, that to that extent the security could not 
be supported. Lclie v. Brutton^ 8 De G-. M. k, G. 
440 ; 2 Jur. (X.S.) 839. 


After Payment of Interest.] — Notwitli- 

istanding payment for twenty- three years, by a 
widow, of the interest on a void mortgage, 
•created by her while coverte ; — Held, that her 
representatives were not precluded from dis- 
puting its validity. Bland y v. Jumher., 24 Beav. 
148. 


As against Sub -mortgagee.] — A pur- 
chaser of a chose in action takes it subject to all 
equities : and, therefore, where A. mortgaged a 
■fund in court to B., and after joined B. in a 
:Bub-mortgage to 0., and it was decided that the 
mortgage to B. was fraudulent and void : — -Held, 
that it was void also as to C., and that neither 
A.’s concurrence in the first nor second mortgage 
pu-evented him from insisting on the invalidity 
•of the transaction with B., he, A., not being 
cognizant of his rights. Cooliell v. Taylor^ 15 
Beav. 103 ; 21 L. J., Ch. 545. 


Setting Aside.] — The solicitor and confidential 
■friend of a father and son, being a large creditor 
•of the father on a mortgage of his life estate, 
with certain policies of assurance on the father’s 
life, induced the son, who was immediate tenant 
in tail in remainder, to concur in executing a: 
dissen tailing deed a month after the’ son camb-'Of] 


age, and to execute a mortgage charging this 
debt of the father on the inheritance, the policies 
of assurance being at the same time assigned f(’jr 
the benefit of the son. The counsel enqJoyed to 
prep>are the deeds cautioned the solicitor that 
the transaction might be impeached ; and, by 
his advice, another solicitor was consulted on 
behalf of the son, who declined to advise the son 
to enter into the tinnsaction : — Held, that the 
son "was entitled to set aside tlie moidgagc cm 
the terms of restoring the policies of assurance. 
Held, also, that one of the policies having been 
sold by the son, by advice of the solicitor, to i)ay 
the premiums on the others, the restoration of 
the money produced by that sale was sufilcient. 
JCioy V. Savon/, 1 Sm. A G. 271 ; 1 W. E. 141. 

Three subsequent mortgages, one to the solici- 
tor, and the two others to strangers, the moneys 
advanced on which were applied or invested in 
land, of which the son had the benefit : — Held, 
not to be a sufficient conhnnation. Ih. 

Four years after the first mortgage, the solici- 
tor, after an ineii’ectual attempt to sell on behalf 
of the father and son, himself became the pur- 
chaser of the family estate, on an apportionment 
of a part of the purchase-money to the son, 
which was less than the fair value of his remain- 
der in fee : — Held, that the sale was invalid, and 
that the conve 3 "ance as against the son could only 
stand as a security" for the amount of purchase- 
money appointed to the son. Ih. 

The plaintiff, relying upon a false represen- 
tation of her solicitor that it was necessary to 
raise money to p.ay off an old mortgage on her 
sister’s estate, and that she herself would not 
incur an^^ liability by so doing, executed a mort- 
gage of hej- estate in favour of the defendant, 
i’he solicitor applied the mortgage-money for 
his own purposes, and the fraudulent nature of ; 
the transaction was not discovered until his 
death ; — Held, that the mortgage must be set 
aside. Lee v. Anyns, 15 L. T. 380 ; 15 W. li. 110, 


Solicitor — For both Parties.] — An e(putable 
mortgagee, by deposit of title deeds, at the 
instance of tlie solicitor who had acted for both 
mortgagee and mortgagor, handed him the title 
deeds for the purpose of preparing a legal mort- 
gage. The solicitor, in fraud, and upon mis- 
representations made to the mortgagor, procured 
a legal mortgage to be executed to himself. He 
aHerwards gave to the ecpiitable mortgagee 
forged documents purporting to be a legal 
mortgage, and subsequently transferred the 
valid mortgage to purchasers without notice: 
— -Held, that the loss occasioned hy the fraud 
must fall upon the mortgagor, and not upon the 
equitable mortgagee. v. Hives, 33 l^eav. 

52 ; 2 N. E. 474 ; 9 Jur. (N.S.) J0G3 ; 9 L. T. 110 ; 
11W.R.1092. 


Of Mortgagee.] — Trustees placed money 

in the hands of their solicitors for investment, 
and the solicitors, by means of a fraud practised 
on A., induced him to execute a mortgage of 
property to the trustees, handed to them the 
deeds, and appropriated the money to their own 
use. No .part of the consideration was paid 
to, A. The solicitors became bankrupt. The 
trustees brought an action against A. on the 
covenant, who, in ignorance of the facts, allowed 
judgment to go by default. A bill was filed for 
the delivery up of the .deeds to be cancelled 
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1^427 MORTGAGE— 27ie Contract. 

I«p . «9 T T rvi 97R ■ 9 Jur fK.s.') 447 ; 8 L.T. ci-editorbya bankrupt on the 
1:86 5 •'^-w L. J., Oil. 5 o V\£i p TT Ar T 787 beino' in f Taud of Ins gGiieral . 

L ; 11 W. E. M2. Eeversing 3 Be G. F. & J. 73/. relief. 

Acquiescence — Press.] — The onus of the gvonnd of fraud :— Heh 

proving a case of acquiescence was on the mort- entitled to a decree for rech 
gagee.Wl could not be discharged, except by Fcsewneijer, 2o Beav . bb , o 
proving that the mortgagor was aware of the _ ^ ^ 

time and manner in which the mortgagees 

money Avas deposited with the solicitors, and ol heir-at-law to 

the fact that no part of it had been applied for executors a.... 
the use and benefit of the mortgagor. / h. 

Trustee— Eight of Beneficiary.]— A fund, the 
property of A., was, together with moneys the 
property of a third party, lent to X., who secured 
the same by a legal mortgage to B. as A. s trustee. 

B.’s trusteeship not appearing on the face ot the 
mortgage, he, by a separate instrument, declared 
the trusts of A.’s fund in favour of A. B. after- 
wards wrongfully deposited the mortgage deeds ] 
with C. to secure an advance to himseli. ihe 
fund being paid into court by arrangement on 
paying off the mortgage: — Held, that A. was 
entitled to receive his ] 30 i'tion to the excmsion 
of C.’s right as depositee. Stc ckhousc v. Jccttcy 
(aninte^X 1 J. & H. 721 ; 7 Jur. (N.S.) 359 ; 

4 L. T. 204 ; 9 W. B. 463. C^. r. 

The mere possession of the deeds by b. gave 
him no advantage which he could actively assert. 

Ih. liciaf interest under the trust; 

Kotice.] — Circumstances under which an will. After the son’s 
assignee of a security may be held to be put 
nnon inauirv hv the terms of the security itselt | of the f-dl 
: equitable fraud affecting it.:, 

V. Chmninqlifi'tn', 24 W. B. 133. 
licitor employed by mortgagor j up 
obtained the execution of the imi 


Executor, Personation by.]— A son wEa was- 
' . _ his father, who was one ot the 

re and trustees of his father’s will, thoiigh 
lie had not proved the will, and whose chnstian 
names and description wore identical with those 
of his father, after his father’s death, executed 
nira’tfmo'Gs of freehold and leasehold property dt 
the father and applied the mortgage-money tO' 
his own purposes. He handed over the title- 
deeds to the mortgagees. The transaction took 
place without the knowledge of his mother and 
sister, who were co-trustees and co-executrixes, 
wdth him, and who had proved the will, ioe 
I will had not been registered in the Middlesex 
registry, though the property was situate ni that 
county.' The mortgage deeds were registered. 
They 'purported to be executed by the absolute- 
owner of the property, and the solicitor Avho 
' acted for both parties believed the son to be the 
absolute owner. The son told him notlmig’ 

' about the father’s will. The solicitor searched. 

• the Middlesex registry. The son took a bene- 
'h.. k of the fathers,., 

death the fraud was dis- 

coverechand the mother and sister, as trustees. 

’s will, brought an action against 
its ! the mortgagees, claiming a declaration that the 
' niort”’agcs were void against them, and cLeliveiy 
’ of the title deeds. The other beneftemries. 
ler the will were made defendants Held , 

t the son in executing the mortgage deeds. 

=; personating his father ; that the deeds were; 
ert-ries and passed nothing to the mortgagees,, 
^pt the son’s beneficial interest under the- 
obtained, father’s will; and that the mortgagees could 
affirmed obtain no title by virtue of the Middlesex 
lal know- Eegistry Act. 

OreeJL 3 51 L. J., Oh. 802 ; 20 Ch. B. 611 ; -t- B. T. , 
30 Mh E. 648— C. A. 

iteci by a Eorgery.]— Semble, the son could have- 

deed, on , convicted, “of foi’gery by inason of his. 
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and could not maintain the mortgage. BuH v. 
Trueman, 6 Jiir. (if.S.) 721 : 8 W.'li. 685. 

Solicitor.] — A mortgagee of leasehold premises 
was induced by the mortgagor (his solicitor) to 
execute deeds, represented as being leases, but 
by which, in consideration of a sum, never in 
fact paid, the mortgagee was made to assign the 
premises, by way of sale, to a female servant, by 
whom they were afterwards mortgaged for value 
to the defendant. On a hill by the first mort- 
gagee to set aside these deeds : — Held, that they 
were wholly void, and were decreed to be 
delivered up to be cancelled. Gqllvie v. Jea f re- 
son, 2 Giff. 353 ; 6 Jiir. (X.S.) 97() ; 8 W. 11. 745. 

Liability of Trustees for.] — A voluntary settle- 
ment' was sui)pressed by A., the settlor, who was 
tenant for life, with the privity of B. and 0., 
the trustees, and under the advice of D., a 
solicitor, in order to facilitate the obtaining from 
a person not aware of the settlement, and to 
whom A. represented herself as absolute owner, 
of aclvaiicos of money on the moidgage of the 
trust estate. Two former trustees, X. and Y., on 
an application being made to them either to raise 
the money under certain powers in the settlement, 
or to relinquish their trust, refused to raise the 
money, but consented to retire from the trust in 
favour of B. and C. : — Held, that A., B., C. and 
D., as having all joined in the suppression of the 
settlement, were liable to the mortgagee, for the 
advances made by him ; but that X. and Y, were, 
in the absence of any proof that they were acces- 
sory to, or contemplated the suppression of the 
settlement which resulted from their retirement, 
not liable to the mortgagee. Clark v. Hoskins, 
37 L. J., Ch. 5f)l. Attirming, 16 L. T. 730. 

Eelief against.] — Tenant for life, remainder 
to his first son, assures the mortgagee that he 
had no son, whereas he had a son, born five datvs 
before, and delivers the settlement to the mort- 
gagee. The mortgagee, being advised that before 
the birth of a son the tenant for life might 
destroy the contingent remainder, lends his 
money, having no notice a son was born. The 
son of the mortgagor shall not be relieved against 
this mortgage, HttohemT v. Sedgivtck, 2 Vein. 
159. 

Defendant representing that his estate was 
encumbered only to the amount of 18,OOOZ., 
borrowed that sum, agreeing to mortgage the 
estate as a security, paying oif the incumbrances 
out of the money. The lentler’s solicitor being- 
very negligent, the mortgage was executed and 
great part of the money paid, when it was dis- 
covered that the incumbrances exceeded 30,000 A : 
— Held, it was not too late to relieve the lender 
in equity. Broum v. Stepney, Beat. 588. 

Efegligence.] — The mortgagee in posses- 
sion of certain copyhold property was, by the 
fraud of her solicitor, imluced to sign, without 
knowing the contents thereof, a deed whioh, 
aftei’ falsely reciting that the solicitor liad agreed 
to pay to the mortgagee the amount due to her 
upon the mortgage, purported to transfer the 
mortgage debt and the securities for the same to 
the solicitor. The solicitor then deposited the 
deeds of the property with the plaintiff as 
security for money lent to him. The solicitor 
absconded, and the trustee of his estate executed 
a deed mortgaging the property to the plalntiil. 
The original mortgagee thought, when she signed 






the deed, that she was only signing a lease of the 
property, and she did not intend to deal with 
her mortgage or with her possession thereunder : 
— Held, that the mind of the mortgagee did not 
go "With the deed which she signed, and as she 
had not been guilty of any negligence the deed 
was void. Bareli v. Wright, 64 L. T. 85. 

Forgetfulness no Befence.] — S., on the 

request of H., agreed to lend to him a sum of 
money upon the security of four houses which 
were being erected on a site belonging to C., and 
of a lease to -which H. represented himself to bo 
entitled, at a peppercorn rent, from C., if an 
assurance could l3e obtained from 0. that he 
would granta lease of the houses to H. C. gave 
the required assurance to H., and he also wrote 
a letter to the solicitors of S., stating that he 
was quite ready to grant a lease of the bouses, 
at a peppercorn rent to H. Underleases of the- 
same houses, dated in January, 1857, "were there- 
upon prepared by the solicitors of S., and 
executed by C. to H., and he, on the 2nd May, 
1857, executed a mortgage of the underleases to 
the plaintiff, in consideration of moneys advanced 
by him to the mortgagor. H. afterwards became 
involved in pecuniary difficulties, and left the 
country. S. then discovered that C. had, in 
August, 1856, granted to IT. a lease, for ninety - 
nine years, of property which included the same- 
four houses as were comprised in the underleases 
of January, 1857. A bill -wuxs filed by B.. against 
C. and H., praying for a declaration that the 
plaintiff had been induced to lend his money by 
fraud, misrepresentation and comtealment on the 
part of both C. and H., and that each might be 
tleci-eed to repay the money and interest. It 
was on behalf of C. contended that lie had acted 
in good faith, and in forgetfulness of the former 
lease, and that there was no lidiieiaj-y relation 
between him and the plaintiff. The vice- 
chancellor held (6 Jur. (N.s.) 190) that the for- 
getfulness of C. was no justification, and that, as 
he had suggested what was false to, and concealed 
what was" true fi‘om. the plaintiff, he must repay 
the whole of the mortgage-money, with interest, 
and the costs of the suit. On appeal, the 
decision was affirmed. Slhn v. (Jroucher, 1 
De G. F. & J. 518 ; 29 L. J., Ch. 273 ; 6 Jur. 
(x.s.) 437 ; 8 W. B. 347. 

Jurisdiction.] — Held, also, a case in which the 
courts of law and equity had a common jurisdic- 
tion, but a court of equity was the more proper 
tribunal. Ih. 

Mortgage of Eailway Stock— Conversion by 
Broker of Mortgagor — ISfegligence of Mort- 
gagor.]— The plaintiff, through the agency of 
his broker, obtained a loan from an insurance 
company upon the security of railway stock, 
which the plaintiff transferred to the insurance 
company. Afterwards, at the broker’s suggestion, 
the plaintiff agreed to have the security trans- 
ferred to the broker’s bank, and the transfer was 
carried out through the agency of the broker, 
and executed by the insurance company to the ' 
bank. A nominal consideration only was 
expressed in. this transfer. The plaintiff gave 
no notice of his interest to the bank, and placed 
no distringas on the stock. Subsequently the - 
stock was sold on the market by the broker, and 
the bank at his request, believing him to, be the 
own^r, executed’ transfers to* the purchasers, and, , 
after-pay^mehtqf the Apipunt' of the’ advance t];xe , 
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broker received the balance and converted it -to advances to the sons Held, that the sons had 
his own use. In an action by the plaintiff an equitable charge upon the land as apmst 
against the bank to recover the difference between the father, for the amount paul by them to the 
the amount of the advance and actual pi-oceeds father, and for their own expenditure on the 
of sale -Held, that the hank were not put upon land ; that, although the deposit was made iinaer 
iunuiry as to the plaintiff s title ; that the plain- false representations, and did not bind the 
tiffs loss wms attributable to his own negligence, father, yet the bankers were purchasers ±oi 
and that he could not recover against the bank, value without notice, and were entitled to a 
mr,'<hall V. mtlounl Pnmnekd Banli, 61 L. J., charge on the land to the full extent of tdie lien 
■Ch. 465 : 66 L. T. 525 : 40 W. K, 328. of the sons : and that, although the tather, in 

respect of his suretyship, had a right to set-oii 
IJotice/i— Solicitors for trustees for sale pur- against his sons, yet it could not be enforced 
chased part of the trust property, and mortgaged against the bankers, whose right accrued without 
it to A. and E. The purchase was set aside : — notice of any claim of the father. VmtAj Joint 
Held, that A. and B., who had notice of the Stock Banklna AfOiociaiioti v. King, 25 Beav.^72 ; 
relation in w-hich their mortgagors stood to the 27 L. J., Ch. 585; 4 Jur. (N.S.) 470; 6 B. 
vendors, could claim no better title than their 264. 
mortgagors. Coohwn. v. Jjee, 23 L. J., Ch. 

473.' Constructive.] — Husband and wife in 

W., a solicitor, being indebted to E., and treaty for a loan on the security of her real 
being pressed for payment or further security, estate, informed the mortgagee’s solicitor of the 
proposed to give him a second mortgage on the existence of a settlement executed on theii 
Cr. estate. This estate had been bought in the marriage, whereby, on her attaining twenty-one, 
name of the plaintiff, who w^as, however, only the property was to be conveyed to trustees 
.a trustee for W., a fact which did not appear in upon the usual trusts, although no such convey- 
the deeds. The proposal being acceded to, W. ance was ever executed. The solicitor told them 
. sent to E.’s solicitors the draft of a mortgage that he should not mention this to the mort- 
deed, which was in the common form of a mort- gagee, lest he should refuse to make the 
•gage from the plaintiff to E., for money advanced advance : — Held, that this w-as not constructive 
ai^the time. The draft being approved by E.’s notice to the mortgagee, for husband and wife 
solicitor, the deed was engrossed, and was exe- were bound, upon the statement of the solicitor’s 
ciited by the idaintiff, a.iKi handed to W., who intention, themselves to bring the facts to the 
delivered it to E., no communication taking knowledge of the mortgagee, and by omitting tc 
place between E. or his solicitors and the plain- jo so had become parties to the fraud upon him 
tiff. The security of the estate proved deficient. Shnrjjc v. Foy, L. R. 4 Cb. 35 ; H) L. T. 541 
E. sued the plaintiff on the covenant in the 17 w. 11. 65. 

•deed, and the plaintiff thereupon liled a bill to 
be relieved, on the ground that he had been 

■defrauded by W. into executing a deed contain- 10. Agreements for, and Specific 
ing a covenant to pay : — Held, that E. was not Performance. 

bound to inquire whether the plaintiff, who was . 1 +1 

not the real borrower, had agreed to enter into Generally.] 1 1 tie deeds 'VTCre deposited by th< 
.a covenaiit for payment, and that the frame of defendant with the plaintiff as an iiidem.nit'; 
the deed did not affect E. with notice of any against contingent payments, but there wa 
fraud that misiht have been practised bj"’ W. on no agreement to execute a formal moitgage 
inducing the plaintiff* to execute such deed. Before the plaintiff had made any payment, h 
Ki'ccniidd v. Mwarda, 2 He G. J. k S. 582 ; 11 filed a hill to have a formal mortgage executed 
Jur. (N.s.) 413 ; 12 L. T. 411 : 13 W. R. 668. —Held, that he was not entitled thereto, bu 

only to a memorandum, signed by the clefen 
- — Purchase for Value without.] — The dant, specifying the terms of Hie deposit. SjMn-l 
defendant, who was in possession of a piece of v. WkaynM/i, 26 Beav. 607 ; 24 L. J., Ch 
laud, under an agreement for sale, upon which 789. x. n ■ 

he had built a granary, allowed his sons, who A. entei's into an agreement to tiie toliowm: 
were partners, to have the occupation of the effect : That he should execute a mortgage; 
land and premises. The sons erected other payable, with interest at 5/. per cent., in fou 
buildings of considerable value upon the land, years to B. and C., to secure to them an amoiin 
and. supplied the father with goods for the awarded, vis;. 3,120/., with interest at 5/. pe 
amount of the cost of the granary erected by cent, on the principal, and 2,6ooZ. from the dat 
him. The sons after^vards a})plied to bankers, of the a\vard, A. giving reasonable p^'oof that h 
for a loan mpou the security of the land and has power to grant such mortgage, and that tb 
premises, and having obtained surreptitious pos- jiroperty to be mortgaged is adequate seciirit 
session of tlie agreement for the sale of the land for it : — Held, that such an agreement (thoug 
to the father, without his knowledge, deposited not sufficient to ground a <lecrce for immediat 
the agreement with the bankers, alleging that specific performance) would authorise the com 
the father had given rip to them all his interest to order A. to select a sufiioient portion of h: 
in the land, and would execute a conveyance to estates, and make it a security in compllanc 
the baid<ers when required. The father had with the agreement. Ilumhle, In- ce, 11 Ir. Ch. .I 
previously to this transaction-, surety for 132. 

the sons to another bank, ami was called upon Held, also, that after the lapse of four yeai 
to pay a large debt in respect of this surety, and A.'s death, it could not be spccificall 
The father alleged that ke had never given the enforced against the lieirs and devisees of A 
1' land to the sons, and had never. intended to do but w’ould enable B, and 0. to institute a 
’ £0 until he was released. from' "Ms liability as administration suit, and claim that a sufficiei 
surety..,, The bankers filed^a'biH'to'restk^Mah, m portion of real estate should be applied I 
] r ” against "'the f ather 'on, tjic’tod lof the pay ment of tlw debt. Ib, 
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De T., being given up to the authorities of a 
foreign country, imtler an extradition treaty, to 
be tried on a charge of iniuxler, assigned ail his 
i>roperty to P,, and executed a geneial power of 
attorney in favour of P. and T. The object of 
these instruments was, as the court held, to 
enable money tt-) be raised for his defence. T. 
was co-trustee with the plaintijf of a marriage 
settlement, and proposed to him that consols 
belonging to the trust sliould be sold out, aiul 
the ])r(,)ceeds advanced on the security of a charge 
on l)e T.ts pro})erty. The plaintiff assented, and 
the consols were sold and the proceeds paid to T., 
who produced to the plaintiff a document pur- 
porting to be a memorandum of deposit of the 
assignment and power of attorney, and an equit- 
able charge to scciu’e the advance. The court 
held on the evidence that B. knew of the charge, 
and either actually authorised it or left T. to do 
as he liked : — Held, that the money had been 
advanced upon tlie faith of an agreement to 
charge the property of He T., that such agree- 
ment was within the powers of P. and T., and 
that, if the agreement had not been fully carried 
out, the plaintiff was entitled to have the charge 
carried into effect. Parhh v. Poole, 5B L. T, 35. 
Affirmed in C. A. 

Specific performance decreed of articles of 
agreement to grant a mortgage for monej’’ to be 
lent, a small part being already advanced, and a 
voluntary deed, creating a term to secure an 
annuity for the wife of the borrower, declared 
fraudulent and void as against tiie articles and 
against the raoifgage agreed to be executed 
under the circumstances ; but, subject to the 
mortgage, the decree to be without prejudice to 
the deed. Hunter v. Lanqforcl (Lord'). 2 Moll. 
"272:. ■ 


certificate, and then his wife died, having, under 
a pow'er in her settlement, bequeathed to' him an 
annuity of 700^. A. w^as decreed to execute a 
proper deed to charge the annuity of 700/b w’ith; 
payment of the annuity granted to B. Zqde v. 
M'pm, 4 Bim. 505 ; 1 Myl. k K, 683 : Coop. t.. 
Brough. 123. 


Agreement to Lend — Not to call for Title.’ 


Where A. agreed to lend 2,000/. on mortgage of 
leaseholds, and not to call for the lessor's t itle ; 
and afterwards called for the title, and filed a 
bill for specific performance, or a sale of tlie 
premises : specific perfoi-mance was decreed, but 
with costs to the defendant, Bn.s\s v, Cllrlejj. 
Tam. 80 ; 31 R. R. 71. 


Not to call in Money.]— -When, default 

having been made in payment of interest, a 
mortgagee has recovered judgment for the amount 
of the principal and interest, and a bill is filed 
to restrain execution and for specific perform- 
ance, on the ground that the mortgage deed is 
not in accordance with the terms of a previous 
agreement, which provided that the principal 
should not be called in for a term still unexpired ; 
an injunction will be refused except on the 
terms of the amount recovered being paid 
into court, since, if a clause in accordance- 
with that provision in the agreement had been 
inserted in the deed, it would, as a matter of 
course, have made the not caRing in of the 
principal conditional on the punctual payment 
of interest. Seaton v. Tioyford, L, J,, Oh. 
122 ; L. R. 11 Eq. 501 ; 23*1. T. 648 ; 10 W. R. 
200. 


Agreement to Borrow.] — An agreement to 
borrow a sum of money is not such a contract as 
the court can compel the specific performance of. 
Boyem y. Cliallh. 27 Beav. 175 : 20 L. J., Ch. 
240 ; 7 W. R. 710, 


Immediate Power of Sale.] — The court 

will decree sp>ecific performance of an agreement 
to execute a mortgage wi th an Immediate power 
of sale. Hermann v. llodqes, 43 L. J., Ch. 192 ; 
L. R. 16 Eq. 18 ; 21 W. R. 571. 


Efiect of.] — An agreement to give a legal 

mortgage, superadded upon an agreement to 
charge land, gives a right to have that contract 
enforced in equity, and by the same decree to 
foreclose, unless the money is pahl. Mattheivs 
V. Goodday, 31 L. J., Ch. 282 ; S Jnv. (N,S.) 90 : 
5 L. T. 572 ; 10 W. R. 148. 


Absolute Power of Sale.] — When a person 

had agreed to execute a mortgage of leasehold 
premises iu the usual form, containing a,n absolute 
power of sale, in consideration of money due, 
and had, when requested to do so, failed to 
execute such mortgage : — The court made a 
decree for .specific performance. AMon v. Corri- 
yan, 41 L. J., Oh. 06 ; L. B, 13 Eep 76. 


Locus Pcenitentise.] — A gentleman, wdio had' 
i a valuable collection of historical books, paintings, 
tfcc., applied to auctioneers to undertake the sale of 
the same, and to advance him money on account 
of the proceeds. An agreement was come to in, 
writing between the parties, by which, in con- 
sideration of the advance, the owner of the 
collection agreed to deposit the wdiole of the 
I collection with the auctioneers for sale. A 
I portion was deposited with and sold by them, 
i bnt realised much less than was anticipated 
and did not amount to more than one-half of 
their advance. Upon his refusal to deposit the 
remainder of the collection, a bill was filed by 
the auctioneers against the owner, and prayed 
specific performance of the agreement. To this 
a demurrer was filed for want of equitj’' : — Held, 
that the court would allow the defendant a locus- 
poenitentife, and that, subject to the satisfaction 
of the auctioneers’ claim for what- they had 
done (which was a matter to be decided in a 
court of law), the defendant had not, by the 
agreement, lost the control over that portion of 
his property which he had retained. Chinnoch 

V. Sainshury, 6 Jar. (K.s.) 1318 ; 3 L. T. 258 ; 9 

W. R. 7. 


On Future' Property,] — Ad granted an 

annuity to B., and covenanted to charge any 
property that he might become possessed of at, 
bis wife’s death, either under her will or other- 
wise, with the payment of the annuity. A. 
became bankrupt, and afterwards obtained his 


Signing by some of several.] — A number of 
persons having an interest in an estate, which ■ 
was the subject of litigation, some of them 
executed an undertaking, to the town agent of 
their, country "solicitor, to mortgage the estate to ■ 
secure the, present and future co.sts: but it was 
not signed by the other parties. A bill for ■ 
specific; performance was brought by the town 
agent against, such of .the parties as had signed, ' 
the 'undertaking. The Master of tiie_ Bolls, being ; ; 
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opinion that it was part of the agreement that 2 Mac. & Gr. 3(2, 2 Hall & Tw. 301, 1.) L. J., 
all should, sign, dismissed the bill with, costs. Oh. 4oi. 

.7ok«.s t. WiUUims, 6 L. J., Oh. 253. Feoffment without Livery.]— If a defective 

, -1 conveyance he made, as a mortgage in fee by 

Damages for not Executing or Completing. J-~ feodiment without livery, equity will 

'The owuier of building land, upon which he had conveyance ; and this though, 

erected houses, mortgaged it, first, to a building incomplete feoffment, a judgment is 

society, for 4,300Z., with a power of sale in detauit to a third person, whose debt did not 

of payment ; secondly, to the defendant tor doU^., a-ffect the land. Bur(jli v. Fmnoin, 

and afterwards to several other persons tor ^ 32 ^^ 

various sums. Being iiriahle to proceed with the 

huildmg, _by deea,_ to which Jie^^t^^bmMmg omigsion— Of Covenant for Eedemption.]— 


society, the defendant, and other mortgagees, mojtcmeee in an agreement for a mortgage, 
were parties, the itemises were conveyec to the to tosert a covenant for redemption ; the 

plaintiff in fee, discharged fioni .ill equity of permitted to road evidence, 

Uemption, hut subject to the mortage of the Joy>w. v. Statlmm., 3 

building society, in trust, in his discretion, to sell “ggg WalJier v. IFa/Ser, 2 Atk. 

the same, and out of the proceeds to pay, firet, Atk- sf -’- 
expenses ; secondljq the building society ; thirdly, ' 

the defendant ; fourthly, advances made by the Of Execution.! — So a mortgage drawn in 

])lamtiff ; and afterwards deeds, one an absolute conveyance, and the 

in the order of their piiority; with liberty tor t^^^^ the mortgagee omits 

plaintiff to raise a sum not ‘bbOOZ., for execute the mortgagor shall be admitted to 

the purpose of carrying into effect the trusts of " 

the indenture. The defendant covenanted that show the mistake. 

he Mortgagee’s Valuation.]-Prior to a mortgage 

required for enablmg the mortgagee’s valuer inblnded several articles 

the trusts otttie deed Iheplamtitth^^^^ valuation, and which the mortgagees 

tmnfed wUh®tS Mlding soLtf to accept expected would be comprised in their mortgage 

sold the premises for 4,510Z., which was not V\ . h. oOd. 

more Agreement for Mortgage.]-B., having ver- 

«Xb tTafthe plaintiff waV oniyentitled to bdly f 

'ZXmJio r“’ in Son t^t^costs which was intended to create a charge on such 
of the abortive morto-ace, the difference between houses, but by a mistake m the paioels three 
foOOraSd tL v^u^of Ihe land as building houses were charged, being described as Corn- 
Land-' or at all events, 9007, the residue of prised in a certain lease, rqich m fac. compnscd 
the 5, 0007. after paving the 4,1007 to the build- only one house and which had been sold by A^ 
' rji/ 7 ( 7 .in/»r./ 7 ) ir Wm/irf 9 H & 0 DiiOT to the date of the document, un nis 

/* J Ex' ‘^4" 9 ij T 297; 12 W. E. banhriiptcy : — Held, that the bank wms entitled 
129 ; 33 L. J., Ex, a.4 , 9 E. i. , r have the document rectified by the insertion 

of the property intended to be comprised in it. 

Katurml Provincial Banh of England, E^vgmrte, 
11 Eectificatiok. Boidter. In re, 46 L. J., Bk. 11 ; 4 Ch. D. 241 ; 

_ 35 L. T. 673 ; 25 W. E. 100. 


11. Eectificatiok. 

Generally. J—W. H. was entitled for life to 
the interest of certain residuary estate, to the 
piincipal of which the wife of A. J. was entitled 


Stipulation against calling in.; 


principal of which the wife of A. J. was entitiecl acyreement for a m.ortga.ge contains a stipu- 
absolutely. W. H.,_ being ^largely to principarsliaj] not be called in 

A. J., executed an indenture assigning to A. J. a certain time, the court, in settling the 
all his, W. H.’s, interest in the said residuary £ although the agreement 

estate. It was subseqiiently discovered that the subject, insert a proviso that the 

residuary estate consisted partly of a fund the shall be conditional on punctual 

existence of which was unknown to either of the J ^ ^ interest and, if the proiierty is 

parties at the time of the execution of the mden- observance of the covenant; so 

ture. W. H. thereupon filed a bill, ^dneh, not should make default in 

complaining, that the indenture had been exe- respeSts, the mortgagee’s remedies 

cuted by fraud, sought to exclude from its foreclosure will immediately arise* 

operation the additional, fund,, by Heating the ^ Twvford. 40 L. J., Ch. 122; L. E. 11 

. imieiiture merely as a security for the amount ' 4 t.jq . l> 200 

. *'th? 5 n 'due .from W. H. ' The ILofd ChanceHor, ^ 23 U 1. h4h , w. E, ^uu, , 

.'however, dismissed the ,' 1 ) 111 , .bolding fhat- -the 

:iir-#Vk! ^ords of the indenture were' sufficient to pass -—Evidence explaining. ]^An agreement foi 
the interest -nf W. mHn/^he 'fund .ih.queHion,./,an equitable mortgage was held to be expiamabie 
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12. Yaeiation bt Paeol Evidence. 

Of FurtKer Advances.']— Parol evidence of sub- 


7. Of Colonial Estates, 
a. West Indies, 1162. 


sequent advances made on the security of a prior 
equitable mortgage by deposit of deeds, and 
meinoraiicium in writing not under seal. E(le v. 
Kiumlen. 2 Y. & G. C. G. 172. 


1). British G-iiiana, 1465. 
G. Canada, 1466. 
d, Australia, 1467. 

8. Btamjping — Sea Bevenue. 


To Vary Amount.] — Parol evidence admitted 
to increase the amount secured by the deposit 
beyond the sum stated in a memorandum accom- 
panying the deposit. Xettlesliij)^ Eir Bus- 
MU, In re, 2 Mont. B. & D. 124 ; 10 L. J,, Bk. 67 ; 
OvJur. 763. 

A. lends money on mortgage at <S percent., and 
afterwards by parol agrees to reduce it. Agree- 
ment, though verbal, held binding though the 
fact is bust triable by issue. Milton v. Edgioortli, 
5 Bro. P. G. 313. 

Parol evidence admitted at law that, though a 
bond on mortgage was for 150?. per annum, yet 
the agreement was for 100?. The bill dismissed 
as founded on a private agreement, calculated to 
deceive a material party. It was dismissed, 
however, without costs. Pitcalrne v. Ogtourne, 
2 Yes. 375. 

Parol evidence admitted to prevent fraud. 

Ih, 


1. Equitable Mortg ages. 


a. By Deposit of Title Deeds. 


I i. Creation of. 

' In G-eneral.] — Equitable mortgage, by deposit 
of deeds. Mountfort, Ex imrte, 14 Yes. 606 ; 
9 B. R. 359. 

A deposit of title deeds as a security is an 
eciuitable mortgage. Ilanlieyy. Vernon, 2 Cox, 12. 

If mortgagor and mortgagee deposit deeds with 
A., A. is a trustee for mortgagor before condition 
i is broken, and for mortgagee afterwards. A mm., 
! 2 Eq. Abr, 284. 


To prove Agreement for Redemption.] — Parol 
evidence not admitted to prove an agreement, 
made upon the purchase of an annuity, that it 
should be redeemable. Ilnre v. Sheariuood, 1 Yes. 
J. 241 ; 3 Bro. C. 0. 186. 

On a written agreement parol evidence admis- 
sible in equity in cases of fraud, and where 
})arty will admit there was some agreement. 
II)., 243. 

Parol evidence that it wms part of the agree- 
ment for an annuity that it should be redeemable, 
although not made part of the contract in writing, 
refused to be admitted. Porimorew Morrii;,2 Bro. 
G. C. 219. 

Grant of an annuity ; a bill filed to redeem, 
suggesting tliat it w'as part of the agreement that 
it should be redeemable, but the agreement left 
•out of the deed on the idea that, if inserted, the 
transaction would be usurious. Parol evidence 
offered to this, but not admitted to contradict 
the deed, not being charged to have been omitted 
by fraud. Irnham v. Child, 1 Bro. C. C. 92 ; 
Dick 554. 


Without Words.] — Mere deposit without more 
will give equitable mortgage. Kensington, Ex 
parte, 2 Y. k B. 79 ; G. Cooper, 96 ; 13 B. R. 32. 

Equitable mortgage, by a deposit of deeds, 
upon an advance of money without a word pass- 
ing. Langston, Ex parte, 17 Yes. 230 ; 11 E. E. 
66 . 

A deposit of title deeds as security for a debt, 
wall, wnthout more, create in equity a charge upon 
the property. Shaw v. Poster, 42 L. J.. Oh. 49 ; 
L. E. 5 H. L. 321 ; 27 L. T. 281 ; 20 IV' E. 907.' 

A mere deposit of deeds, even without a word, 
may constitute an equitable mortgage, but it can 
oul}^ occur, as against strangers, in cases where the 
possession of the title deeds can be accounted for 
in no other maimer, except from tlieir having 
been deposited by way of equitable mortgage, or 
the holder being otherwise a stranger to the 
I title and to the lands. Bozon v. VtlUiams, 3 Y. 
\kJ. 150. 


Without Memorandum.] — An equitable mort- 
gage by deposit is not taken out of the operation 
of 17 A 18 Arict. c. 113 (Locke King’s Act), because 
it is unaccompanied by a memorandum. Ba-vis 
Y. Bams, 24 AY. E. 962. 


Hot Favoured.] — Equitable mortgage by 
, deposit of deeds, not favoured, especially wdien 
: contradicting a written instrument. Cooinhe, Ex 
\ parte, 17 A^es. 369 ; 1 Bose, 268, 


B. PAETICULAE MOETGAGES AND 
INCUMBEANCES. 


Mortgages. 

a. By Deposit of Title Deeds. 


With Agreement to Mortgage.] — An agreement 
to mortgage, with a subsequent delivery of the 
title deeds, will amount, in equity, to a mortgage, 
and will be effectual from the time of the agree- 
ment. EdgeY. Worthington, 1 Cox, 211 ; 1 E. It. 
20 . 


L Creation of, 1438. 
ii. AYhat Deeds, 1442. 
ill. To Prepare Legal Mortgage, 1443. 
iv. Extent of Security and Charge, 1444. 
V. Further Advances, 1445. 
h. AVithout Deposit, 1446. 

2. Loan for a Period, 1449. 

3. Welsh Mortgages, 14:o2. 

4. Stoeh Mortgages, 1453. 

5. Charges, 1454. 

, 6. Liens. ~ 

^ Creation and Extent, 1457. . 

' ' • Ih Ho’W Lost, 1462, ; 


An equitable mortgage by the deposit of title 
deeds, with an agreement in writing b}" the party 
making the deposit, to execute a formal mort- 
gage of the property to the mortgagee for the 
balance which might be due to him, constitutes 
the equitable mortgagee a purchaser for good 
consideration within 27 Eliz:. c. 4, in respect of 
such balance. Lister y. Tnrner, 5 Hare, 281 ; 15 
L. J., Oh.B36; 10 Jur. 7.51, 

The banlo’upt agreed with A. to execute a - 
mortgage of certain premises for the security of 
a debt, aiid he (Sent, in order that A. .might 
prepare the mortgage, all the title deeds except 
the immediate conveyance to . himself the 
bankrupt, -being also :ihddbted' to :B.; took that . 
conveyance ■and -deposited "it miiW him , as , a 
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MOB.TGk&E—Partiadar Mortgages and Incumbra 

lis debt, at the same time promising of title deeds. 

S~ <»£^i 

’ or insoJveiicy plowed ag- 

ff.l __ -Where title deeds were settlement- was a 
fpiited to secure an advance of virtue ot the bomls, the . 
mrious interest, but without any and the settlement, the ti 
torandum, and afterwards a further was equitable J^^^r gagee u 
made upon the promissory note ot moneys due en the bon . 

, also at usurious interest, and it was 2 r . cv: t . C. u. 

agreed by parol that a mortgage of Third Parties 

ecutecl of the premises comprised™ of real estate, 

both debts, with interest at oZ. per ‘^ “0* » = , 

num ;-Held, upon motion ex parte, uV 

It not appearing nremis^s draiTO by third parties, and. behig nr 

g a foreclosure or sale ot the premises v,.-,, ' __ 

1 the deeds, that, though the jt shaii be paid out of the pr 

xoid under the usury sta utes, imd premises, a...: t’-'; h: 

-t'orviaiTiorl in thp; nofiseri- 


instiument of deposit,, 

rustee of tlic settlement 
3f ' the real estate for the 
Ls. Meg g Ison v. Fostei\ 

V2 L. J., Gh.'ii 5, ; :.7, Jiir. of 6. , 

y^A. .trader executes' ■ 
with" a ■ borrowing ' ' ■ 
title deeds with the 
subsequently accepts a ' .bill; 

y „ ■ : y -nabledo' paj’':, , 

af maturity, writes to the drawers 
" ” ^ reduce of 

s premises, and that he A^'ill not 
takeliis title deeds out of the mortgagee’s hands 
until the bill is paid. The mortgagee comimini- 
turr cates to the drawers his assent to the arrangement : 
—Held, that the drawers were entitled to an 
equitable mortgage. CrossfieU, & jpaHe, d 1 r . 

^ Where A. accepted bills for the accommodation 
' of B.,and B. deposited title deeds of A.’ s with 
C., the holder of the bills, as security for thm 
raji-e payment, a letter from A. to 0. referring to the 
;„y, existence of the debt, and saying, “ ihe security 
you hold is a great deal more than you hold 
acceptances for on my account ; my real account 
is not more than half you hold, but you have 
'' f f nil security for al 1 and more ’ ’ : — Held, a sumcieiit 

, 1 ,,; acknowledgment of the security to the full 

amount of bills, though B. had 
hlq authority to pledge. Sklmier^ Ex g^cirte^ Bml.fy' , 

)ond h 

rhat Sub-mortgage by Re-deposit,] — To create an 

equitable sub-rnortgage by re-deposit of deetls 
' originally deposited by way of equitable mort- 
f^age, it is not necessary that the written . 

-o . 1 . . meliioiandum accompanying the first transaction 

•tial benehcial interest in the ^^Yianld be de})0sited upon, the second. 

, by deposit of the title deeds HHdiiiml, hi re, 2 Mont. D. i: D. 587 ; 

createagoodeqmtablemort- J..'b1c. IH: 6 Jur. 510. 

Ililclyard, In re, 2 

6Jur. 610. Sub-mortgage by deposit of Bonds and Bills 
—Ho notice to Obligor.] — A bond which is 
executed for the payment of bills of exchange, is 
’ mortgaged together with the bills, which aie 
indorsed. Afterwards the mortgagor deposits 
^ the bonds and the bills by way of sub-mortgage, 
- - , ..lirected by the becomes bankrupt, no notice of the sub- 
will to be subjected to the trusts thereof, ji^oiqgagc having been given to the obligor ; 
deposited the deeds of the purchased estate as a pfepp that the "sub-mortgage was good against 
security for money borrowed professedly for the tPe assignees. Barnett, Ex jmrte, Iteag, In re, 

payment of debts, :— Held, a good equitable mort- p De G. 194. 

gage by deposit against the devisees in trust. Deposit, by way of mortgage, of a land-order 
Ball V. lIuTTis, 3 Jur. 140. ef the Hew Z^ealaud Company held to be good, 

without notice having been given to the conq>any 
Hortgage included in Settlement.] A person the deriosit. Ib. 
p’ave a bond for 5,000^. to his sister, but, failing to . , , , 

pav the interest due on that bond, gave her Construction.] — The expression “may ad- 
' '' jHibther bond to secure the arrears of, interest, vance,’’ in the written memorandum accompaiiy- 
He afterwards deposited with his sister the title ing an equitable mortgage, docs not necessarily 
deeds of his .real estates as. a collateral security prevent the deposit from being a security tor 
for the bond debts.’’ , Subsequently in contem- past advances. Smnii,Exf>aoix,Jni(hjar{l,inp.\ 
platioh of 'ihe marriage"ot the sister, the two % Mont. I). & D. 587 ; 11 L. J., Bk. 16 ; 6 Jm*. 

bondswere, with the consent and privity of the 610. 

G, nbhVor settled upon tmstste the benefit of the ,, 

intaadeS l}'uBl)ajK?'ajad'wi{%iio rtfei^Ce, 'how,' , Effect.]— Whetlier a deposit of title dc^s.u 
eyfflj 1?eiiig',:W?0«ia>Ije#tlilei^t,t6thfedepo^^ pnrauanoe of a contiact tq oliaige, u.al estate, 


securing part or purcuase money lu oq p<ut 
consideration of other lands sold to him, it: 
equitable mortgage, and binds the crown ; i 
that although purchaser has also given his b 
to vendor for whole amount. As to w 
constitutes such an equitable deposit, qivc 
CasUrdY. Att.-Gen.S Price, 411 ; 20 R. H. 6, 

By Trustee having Beneficial Interest.]— -A 

trustee having a paP ■ 
trust property may 
foi- a debt of his own 
gage. ‘ Smith, Ex 'jgcvrtr, 

‘Mont. H.&D. 587; 11 L. J., Bk. 16 

By Executor for Payment of Debts.]— There 
being a charge of debt in a will, and an executor , 
according to a direction therein contained, 
having invested the produce of ^ the personal 

estate" in the purchase of lands, d 
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is a sufficient part i)erformance to take a case 
out of the statute ot frauds, qinere. Whitmore 
V. Forletj, 45 L. T. 9<) : 20 W, ik 825 : 14 Cox 
0. C. 617. 

An equitable deposit with raemorandum of 
charge by a devisee is an alienation which pro 
tanto prevents a creditor of the testator fi-om 
subsequently obtaining a chaige on tlie estate as 
assets under 8 k 4 Will. 4, c. lOl. British 
3fotoal Invextme/it Co. v. Smarts 44 L. J., Ch. 

605 : L. II, 10 Ch. 567 ; 82 L. T 840 ; 28 W. E. 

800. 

Serrible, that an equitable mortgage by deposit 
of title deeds made by an lieir-atdaw or a 
devisee of a legal estate would be good as against 
creditors of the ancestor or testator who liad not 
obtaiiKid any judgment or decree biiidijjg the 
land before the mortgage was made. Ih. 

A simple deposit of deeds is a charge enforce- 
able in equity, but gives no right to have a legal 
mortgage, although, in tlie view of a court of 
equity, it is a contract to charge the land, and 
the I’cmedies are the same, Mattheiotf v. 

Goodilmf^ B1 L. J.. Ch. 282 ; 8 Jur. (N.S.) 90 ; 

5 L. T. 572 ; 10 W. E. 148. 


delivery up of the title deeds : — Held, that there 
was -evideiice qf an intention on the part of A. to 
give the property to B. ; but that no gift of it 
had in point of law been made ; but lield, tiiat 
there was sufficient evidence of a contract to 
create an equitable mortgage in favour of 
and upon which the possession of the title deeds 
by B. originated ; and that there should be a 
redemption decree upon that footing, the costs of 
B. being added to her security. jloJ/ffhoN. In 
re, MaJIaJwN, v. 3lc Mahon, 55 L. T. 7f)8. 


Onus.] — A. filed a bill agaiiist a stock 

and share broker for the recovery of indentures, 
which, as allegcrl, had been deposited with B. for 
safe custody. B. claimed to hohl tlie indentures- 
as having been deposited with him A., his 
customer, as a collateral security, by way of 
equitable mortgage, to secure the payment of a 
balance of an account found due to him ; aiuL 
in siipj)ort of this claim, produced a memoran- 
dum signed by A., but not dated, containing' 
a statement to the effect that A. was agreeable 
to deposit the indentures with B. as security 
for the amount he oived to him. In answer, 

A. alleged that the indentures were left with 

B. for safe custody merely, and he denied that 
tliey were deposite 1 by way of security, and he 
further denied that a balance of account had 
been ascertained: — Held, that, under the cir- 
cumstances, the burden of proof laj" upon A.,, 
who sought to recover the deeds; and that B. 
was entitled to hold the deetls by way of 
equitable mortgage to secure the balance "due, 
BNr(fr.sH V. Mo-am, 2 Jur. (N.s) 1059. 

The case of Chajnnan v. (^hapman {i‘S Beav, 
808 ; 20 L. J., Ch. 465; 15 Jur. 265) obseiTcd 
upon. Ih. 

ii. What Beads. 

What Title to be shewn.J—To constitute a 
good e-|iiitable mortgage, it is necessary that the 
deeds deposited should shew a good title in the 
depositor. Robert.^ t, Croft, 24 Beav. 228. 

To constitute a good equitable mortgage, it is. 
not neeessary that the <leeds deposited should 
shew a complete title in the depositor, provided 
tliev are material to the title. JJlron v. Muehle- 
,stou, 26 L. T. 752 ; 20 W. E. 619. 


Presumption of Intention.] — An intention of 
charging an estate may be j)resumod, where the 
proprietor deposits all or part of the title-deeds. 
Richards v. Borrett, 8 Esp. 102. 


Evidence.] — In order to constitute an equitable 
mortgage by deposit, there must be proof, either 
of the actual deposit or of the loan being made. 
KehelL v. Philpot, 7 L. J., Oh. 287 ; 2 Jur. 789. 


Production.] — The mere production by a 

bond creditor of the title deeds to the obligor's 
real estate, without explanation, constitutes 
neitlier an. equitable mortgage noi’ a sufficient 
ground for an inquiry before the mastei". 
(liapman. v. Chapman, 18 Beav. 808 ; 20 L. J., 
<,8i. 465 ; 15 Jur. 265. 


Possession.] — Possession of title deeds by 

aboiulci-editor is not of itself sufficient evidence 
of a deposit by way of equitable mortgage, Ih. 

‘ — --Of Intention.] — In 1878 A. entered into a 
contract for the sale to him of two freehold 
houses at the price of G50Z. The deposit of 50/. 
was paid by him, and 860/., ])art of the balance, 
was obtainetl from his niece B., to whom he 
gave his 1 0 U. On the 2ist August, 1878, the 
wife of A., by his direction, wrote to B. as 
follows : “A. bought two houses yesterday, and 
he is going to have them settled and signed in 
your iia-nie, and give them to you. I send you 
tlie conditions ol: sale for you to look at, and 1 
should like you to come and see A, . . , Bring 
jour bank book with you, as what you have 
might as well go into them as for us to pay 
interest. It is"iill right, I can assure jmu. 1 
sent the 50/, by cheque last night, on deposit.” 
On the 25th October, 1878, the two houses were 
duly conveyed to A., and he directed his wife to 
hand over the title cleeds to B., and he also said 
to his wife that the deeds belonged to B., and 
were of no use to his wife. The deeds were sent 
to B., by A."'s wife. Subsequently A. died intes- 
tate, and his eldest brother and heir-at-law com- 
menced an action against B,, claiming a declara- 
tion that he, the plaintiffi, was entitled to the 
rents, and profits of dhe two houses and. 'the 

’ ‘ ■ ,'YOXi. IXt . ' ■- ' A ■ 


Whether all necessary. ]~-.lt is not necessary 
to create an equitable mortgage that all the title 
deeds, or even all the material title deeds, should 
be deposited. It is sufficient if the deeds, 
deposited arc material evidences of title, and are 
sliewu to have been deposited with the intention 
of creating a mortgage. Lacoth v. AJlcn, B 
Drew. 579 ; 26 L. J., Ch. 18 ; 4 W. E. 698, 

Where a mortgagor had previously borrowed 
money upon copyhold property by depositing- 
the conveyance to himself : — Held, that a sub- 
sequent deposit of the remaining documents 
in the mortgagor's possession constituted a good 
equitable mortgage, Ih. 

Equitable mortgage, from a deposit of part of 
the title , deeds, with evidence, not merely paroL 
but in writing, that the object was to create 
a security upon the whole. WetherclL Hr pat te 
11 Ves. 898. S. V.^IIaiffh. Bx 2 )aTte, Id. 408:; 
8 E. B. 189. See 6 Price, 484 ; i Bi-o. C. 0. 269. 

Equitable mortgage may be created by deposit 
of one of the title deeds, where the others arc in 
the hands of the depositor’s solicitors, but not as^ 
equitable, mortgagees. Ohlppmdale, Bx 2 >arie^ 
Potttrr, In nq. 2 Monk & Ayr*' 299 p I Deac, 67* , 
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Partition,!— Held, that, on a deposit of deeds 
■by a joint tenant after partition, the omission of 
the itartitiou (iGcd. gs it did not belong to bini 
f>oldy, did not impeach the sectirity. Farley, 
F,c papfe, Xeii\ In re, 1 Mont. D. & D. 683 ; 10 
L. J., Bk. 55 ; 5 Jiir. 512. 


iv.' Ftfent of Sec urUy and Charge, 


Security.]— A deposit of title deeds prima facie 
creates an equitable mortgage u}>oii the y hole 
property comprised in them. Aeliton v. Dalton, 
2 Coll. C. C, 565 ; 10 Jur. 451. 


iii. To Prepare Legal Mortgage. 

aenerally.]—Eci!ntablc mortgage held to be 
-created by delivery of deeds for the purpose ot 
preparing a legal mortgage. Brace, Ejt }mrte, 
1 Eose, 874. 

The delivery of title deeds to an attorney to 
prepare a mortgage deed docs not amount to^ an 
equitable mortgage ; otherwise, if deposited 
■expressly as a security for a debt. Bultee^, hx 
parte, 2"Cox, 243 : 2 it. 11. 39. 

Where a mortgagor deposits the title deeds ot 
liis estate tvith iiis solicitor, by way of equitable 
security to the mortgagee, until the completion 
of a legal mortgage, the solicitor is thereby con- 
stituted trustee for the mortgagee, and an 
equitable charge upon the estate will be created 
by such <Ieposit. Lloyd v. Athoood, 3 De B. & J. 
614 ; 29 .L. J., Ch. 97 ; 5 Jur. (N.S.) 1322. 

Lien by possession of title-deeds disapproved, 
and not to be extended with reference to ^ the 
statute of frauds. In this instance it failed, 
the deeds being delivered not as a present imme- 
diate security, but for the purpose of having a 
mortgage security created. Xorris v. mihiimm, 
12 Yes. 192. See id. 200, n. 


Past and Euture Advances.] — A deposit of 
title deeds, to be delivered to a solicitor for the | 
purpose of preparing a legal mortgage to scciu*e 
lan antecedent debt and future advances, though 
there is no agreement in writing for a moi^tgagc, 
■constitutes a valid equitable mortgage. Bidjin 
v.i}^m;i£!,ilIr.Ch. 11.198. 

. Where title deeds are left in the hpds ot an 
attorney, for the purpose of preparing a mort- 
gage, as a security for money previously advanced, 
this is an equitable mortgage by deposit of ^title 
deeds. Keye v. Williams, 3 Y. & C. 55 ; 7 
L. J., Ex. Eq. 59 ; 2 Jur. GIL 
Where, in order to prevent immediate pro- 
-ceedings against a debtor, the title deeds of an 
iiitestate wnre deposited by him with his credi- 
tor's attorney, for the purposes of preparing a 
mortgage of the property : — Held, that this trans- 
action amounted to an equitable mortgage by 
•doposlt of title deeds. lo. 


A. and B. Cb^’cthers) were tenants ni common 
in tail of copyhold property, with cross remaim lers 
between them.. B, obtained a loan for A. from 
C., for which A. gave his promissory note, and 
deposited the title deeds with 0. as a collateral 
security, and gave a written memorandum, by 
which ‘he engaged “ to make a formal surrender 
of my intei-est^hi the estate to which the said 
deeds relate, by w'ay of further security, when- 
ever thereunto ‘'required” : and B. wrote at, the 
foot, “ I join in the deposit.” A. died unmarried, 
and without having surrendered to C. or barred 
the romaiiiders. Upon a bill by C. against B., 
seeking to foreclose the entirety Held, first, 
that this was a good equitable charge, not merely 
upon A.s “ interest ” in his moiety, but also upon 
B.’s estate in remainder, and that B. must bear 
the exi)ense of surrendering that moiety ; secondly 

■ that the charcre extended only to the moiety of 

■ the estate which originally belonged to A. Pnjoe 
V. Bury, 2 Drew. 11 : 23 L. J., Cii. 676 ; 18 Jur. 

r '967. ' 

‘ Adjoining premises (X. and Y.) were respec- 
• tivelv conveved to a testator by deeds of 1840 
’ and 1843. and then united. He devised them to 
his sons, ' who made an equitable mortgage by 
5 deposit of the deeds of Y. and the probate of the 
will. The mortgagee believed, from the son’s 
statement, that the whole property was com- 
t* prised Held, that the ])roperty X. was not 
comprised in the equitable mortgage. Jones v. 
- Williams, 24 Beav. 47 ; 3 Jur. (K.S.) 1066 ; 5 
1 W. R. 775. 


' EM’e.nce.]-~Deposit of deeds until a mortgage, 
41 S evidence of an agreement for a, mortgage, a 
,gcioS'jii(juitaW^ Wright, Bx parte, Yes. 


Intervening.] — B,, having con- 
tracted a debt with defendant, proposed to mort- 
gage] hfe'jestate to him as a security, and left his 
i^lthyqiofJdsDiWith his attorney to prepare the 
33 piQrtgage| but the attorney died before it was 
Aftpismirds defendant carried the deeds 
tO‘'.ano.tfc’er'NSeriYener for the same purpose ; but, 
before’ he; i'iacL*|)repared the mortgage, B. became 
baak3ritpt:p’aiB,d,.TAaiati«, as his .assignee, brought 
, deeds delivered up, and the 

'e‘^tates0HffO'r.4}i6i benefit of the creditors ; which 


Pictures.] — Under an. equitable mort- 
gage by the simple dejmsit of a lease, unaccom- 
panied by any memorandum, the tenant’s fixtures 
will be included. Williams v. Evans, 23 Beav. 
239. 

Leases were deposited by way of equitable 
mortgage, accompanied by a memorandum of 
deposit. Tenant’s fixtures were included in the 
security, although they were not menticnied in 
the memorandum. Cowell, Ex parte, 17 L. J., 
Bk. 16 ; 12 Jur. 411. 

A lessee annexed tenant's fixtures, and then 
deposited the lease by way of mortgage, with a 
memorandum, not noticing the fixtures : — Held, 
on his becoming bankrupt, that the security 
extended to the fixtures. Tagart, Ex parte, 1 
De Ct. 531. 

Where the memorandum of deposit accom- 
panying an equitable mortgage stated that the 
bankrupt had deposited “the deeds and docu- 
ments under which, he held the steam-mills, 
cottages, land, buildings and premises at L." : — 
Held, upon construction of the contract, the 
point of “order and disposition” not having 
been taken, that the equitable mortgagee had a 
lien on the fixtures, whether erected before or 
after the time of the deposit, and including 
tenant’s fixtures. Priee, Ex parte, Stead, In re, 
2 Mont. D, & D. 518 ; 11 L. J., Bk, 27 ; 6 Jur. 32/. 



Intention.] — Copyhold property not 

otherwise subject to any charge, held to be 
within the meaning of the security in an equit- 
■ able mortgage, the recital describing the property 
i.'.as freehold ;es,tates' at Ivor, subject to the charge 
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„ j^v. Held rliat this ainouriteu to ait equitable 

other two with B. as a security for ^ mort^a^e biTidiiis? on the estate of James S. 

he ;^ave him an order to the bankets M'BoiveU J H. L. Gas. 6,19. 

himsdf, but not signed) to deliyer over the '^A-’roement by Ai.-ivith G. as folloM-s “ In 

oi: the third property when their lien h.rd beer „ >_ proniissoiy note or bill 

satisfied: - Holil, that tins gave B » v 1 d ^.uJ„-,Uie. I Kgrec to exe- 

eqaitable mortgage on the propeitymoiqa^ei ^ mortgage oii all my houses and 

the bantos. D,m v. Tcnell, .« Beav. 21b , .1 “H; ^ jmu°the payment of all sums 

^''in '^iuitable mortgage may be created by an hi’tCTest.'tUl'paM, 

.agreement to assign the interest in securit y, ’f ° Is tnav by suol/pto- 

aithough in the hands of third parties : and the at such ^change ” --Held, to 

obtaining a security an antecoiluit ( e , equitable mortgage on lauds, the 

!).& U.'Tll ; ti Jur. 1001. ^^rehient bv B. with C. as fonow.s : — In 

deeds with the payment of the debt IS sufticieut tojoiamoua .^„^ent of all sums 

0«*,- hf";*- 'S Yrraiises in Holborn, interest till phd, at such rate as may, in each 

wifkTtMo^rt — as alnncheon. ^P-lded 

rtase^foh"tlhdy-one years ; ami T. furtter 

, sHS/iSsass 

' Tohu S eniw hdo an agreement with E. for the debt. The debtor wrote an answer 'l^at 
for ^^ecnrinir payment of sums of money owing the executor might retain 

h^r him to' l 2 "in tins agreement there was a debtor got the whole ot his aftan& settled with 
ci^veimnt that John ll; wmikl gi.e to E., as part the oxeeuturs and that he was 
a. mortgage on the^ lots of a arraiigcso as to buy or sell the 
plrtifulh estate, and Jamei S., the brother of a gmod editable mortgage tor to debt, li i- 
Jo)in, and therein described as being the owner imck lotth, b .L e tr. a . t . . . 

of lot Ko. I, %vasto join in the mortgage of it. By Secretary of Bank, for Credit Account ] 

'j^hr?“l‘"aud“!“:wfre JI7ecu4i«TofaLnlcii,gcompanyha,hicrem 

Sin-’tlm S agreement, John covenanted account with the bank to the extent <.l a t 00 
that ho would, before a certain time convey, or secured ^7 f 

r-nmo to be cOBYeved, to E.. lot 1, to be held by securities by waj ot cquitaoiL nio t a c ji . 
E Tn fee “ And it agreed by and between the his dying a debtor to the bank in « 

hVttriuireto ” that if John S. shall pay E. the was found in his office in to bankiiig-houso the 
nioneys due to hini, E. shall retransfer ‘‘ all securities mentioned in the memorandum, with 
recurities of whatever ifatme or kind.” Provided othoi-s, tied in a bundte and >ii< lorsed andlabt ko 
that, if payment.shall not be made, B. may, by as securities. Itere was 0007 ■— 

entry foreclosure, sale, or -mortgage. of any part stated that the bank was mOOUf.. 

or Darts of tiie ']an(is,’' levy thedeficiency.' “ And Held, that the bank was eiuitable Tiiortgagee o. 
. ' , srof tom joh^i. ^nd Jnmes S., 4 himself, all the seciuities (>. 

his exectttofe, &cy,eovettWteA, .to'.pay any 378 ; 2 Eq. B. &U9 ; IbJui. <18 , 2 M . h. OIJ. 
dehciency; sotimt emtofthe jntei^tordmctends • . • ,> Wrt«. 

7’rAy’ VorraiW shares fpreviohsly. deposited),, or, by Tower of Attorney.] - I . being sexsul 

'k- '''''' '‘/'cash payments .of a lease ot liyos renc%abic foi ol 

. siiouklbe received.ajeert^j^ts^i^'ef^t^y ye^rt-.,;All ''premises in Dublin, and being indebted to ^ . 

. * ' Gt. At +nra tjcct'iftiia'm'fjs'nt--! ‘ 448^. IB. oi’der to secure the repayment' cstcutedv 
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a power of attorney, whereby he authori'^ed F. ; Redemption,] — mortgagor In 18r>5 eovcv 

to mortgage tlie j)remiyes, and which power of nanted with the mortgagee that ho wonJd ]jay 
arimmey he declared to be ‘irrevocable until P. him the sum secured in May, 1875, and the 
should * have received the wliole of his account mortgagee covenanted that the princi[)al should 
against P,. or ])ayment of anj’' bill, promissory remain on the security for the tenn. of twenty 
notes or hills of exchange for wliicli P. is or shall years from the date of the deed, and tliat he 
become liable to or on behalf of F.” : — Held, that would not proceed to a sale, or institute any’' 
the }>nwe]’ ('>f atttnney constituted an equitable proceedings, at law or in equity^, until the 
mortgage of the lU’eniises. Parli'nhson, In re^Vd expiration of that term, or until two mouths 
L. 1\ 20. after default made in paynnent of interest ; and 

Upon the advance of a sum of money' by K. to it was declared that the mortgagor, his executors 
8., the larter executed her bond and warrant, ami or administrators, should not nor woukl pay^ or 
effected an assurance upon her life; and also tender the principal, nor institute any^ suit for 
perfected a letter of attorney, authorising K, to redemption, until the expiration of twenty y^ears, 
receive the rents of her estates ; and, by contem- nor after the expiration of that period without 
porancous instruments, slating that the letter of giving- twelve months’ notice of his intentu')n so 
at torn e.v was given for the repayment of the to do. Themortgageewassolicitorofthemort- 
money i)orr(»wed, she agreed not to revoke it until gagor, and had been since 184() in the habit of 
the sum borrowed should be repaid, with interest ; lending the mortgagor money on mortgage for 
and autliorised K. to apply the rents in payment terms of years certain, on the request of the 
of the premiums on the })olicy, and the interest mortgagor, and the term of twenty years was 
on the debt: — Held, that this constituted an inserted in the draft byT" the mortgagor; — Held, 
equitable mortgage of the lands. Ahhott -y. that the mortgagor was entitled to a decree for 
8 Jo. k ijat. 609 ; 9 Ir. Eq. il. 28B. redemption on the usual terms of paying princi- 
pal, interest and costs of suit, considering that 
Sale,] — Usual order for sale of equitable mort- a great part of the costs had been occasioned by 
gagemade, notwithstanding argument that, thei-e charges of an injurious kind against the mort- 
being no deposit of deeds", the agreement was a gagee, which had, on amendment, been struck 
mere executoiy agreement for a mortgage and out of the bill, and although the costs hatl been 
gave no lien on the property. Junea^ parte, increased by the mortgagee resisting that right to 
\ Deac. & C, 750. redeem. Ooivdri/ v. Pay, I Gift. 81(1 ; 29 L. j., Ch. 

89 ; 5 Jur. (N.S.) 1200 ; 1 L. T. 88 ; 8 W. li. 55. 


Scotch Law,] — According to English law, an 
< 3 tiuitable mortgage was effected of Scotch 
property. The special case found that, “by the 


Eight of Second Mortgagee,] — A. mort- 

aged some property to B. ; he siibseipiently 


law of Scotland, no lien, or equitable mortgage it covm;autca 

on the estate n. question was created bj the 


deposit ” : — Held, i 
contracting, as well 
sequent liat against 
hero, the property 
assignees charge< L \\ 


■Held, nevertheless, that tlie parties 


assignees charge, with the ai.ntj- and theretorc mortgage deed contained a stiimlation that 

they were bound to pa • the n ortgage-, lebt out mortgagee should not be at liberty to fore- 

/•it +hf» k: nf th/-^ i IvTnnPl’tv , a p . . . 


d L. J., Bk. 95 ; 1 Jur. 288. 


1 . . , X o . wco. executed a second mortgage to the solicitor who 

-1 -ni-.n i acted for him in arranging the terms of the first, 

Evidence.] — Equitable mortgage , e.stnblishejl ... , withiT, the five yon.« i-I 


..viuenue.j — i^quname ,uoi igaye , which became forfeited withiii the five veaK 

by means ot written documents coupled with mortgagee was not at 

parol eyidencc, against a prior voluntary settle- u^er to raleem the timt during the five years ; 


meiit homble.a post-dated chaine is receivable 4„,ble, he could not ha“e a sale of the 

m evidence to prove I S own invalidity. Me v. ^ redemption. Mwle.se v. Maiefie.M. + 

•2-i. ,tt C..C.G li2. Ill Eq. 11. 113 : 1 Dr. & War. .0.57. 


An intornml docnmeut signed by a trustee who 
was indebted to the trust, construeil to ainount 

to an equitable mortgage m favour of the trust, - 

notwithstanditig a denial by- the answer. Pay- 
)iard V. Woollry, 20 Beav. 588. 

Foreclosure.] — The proviso for re<Iemption in . 
, . p ^ mortgage of a leasehold for years was that 

L. Loan fo.R a 1-er.tob. upon payment of the principal on a day men* 

Form.] — When an agreement, for a mortgage tioiied, and interest thereon, and the head- rents 
contains a sti])ulation that the principal shall in the meantime, the deed should be void. .By 
not be called in for a certain time, the court, deed of equal date, reciting that the agreement' 
in settling the form of the deed, will, although of the parties was .that the principal should not 

the agreement is silent on the subject, insert a be calM in until after the decease of the mort- 

}>,roviso that the postponement shall be con- gagor, but that by mistake it was not stated 
tiitional on punctual payment of interest, and, if in. the mortgage deed .that the principal money’' 
the pro])erty is leasehold, on observance of the, .should not he called in until after the decease of, 
covenant ; so that, if the mortgagor should make , the mortgagor, anything in the deed,,^ of the 
default in either of these respects, the mort-' mortgage, to the Contrary notwithstanding : — 
gagee’.s remedies , by sa'lf3 or foreclosure ■wil'li'iHeld^/ffi&f the “mortgagee could not foreclose ‘the 
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had not paid the iiead-rent. JBuiTowes y. Molloy, clause should be added to a debt of 7,035/. then 
2 Jo. &; Lat. 521 ; 8 li\ Eq. E. 482. due from the plaintiffs, and that the whole- 

Where, upon the whole mortgage deed, it amount of such debt should bear interest from 
appears that, although the redemption is expressed time to time at the rate of o/. per-cent, per 
to be upon paTmenf of the principal money and annum : that the sum, meaning the 7,035/. and 
interest at the end of sereral years, yet the all additions thereto, whether by means of the 
agreement of the parties is that the interest two sums of 400/. above meiitionctl, and ail 
shall be paid half-yearly in the meantime, the interest upon the said debt, should be a iirst 
mortgagee, upon non-payment of the interest, charge upon the purchase-money which should 
nuiv foreclose within the pcrioci. Roddy v. become pa 3 ’'able to plaintiffs under the sixth 
williams. 3 Jo. & Lat. 1. ' clause of the last agreement. The defendants 

had advanced 7,035/. and other moneys to the- 
Sale.] — A mortgage contained a covenant by plaintiffs on their personal account and also on 
the mortgagor iiof to redeem for eight years, and, the securit}' of the working of tlie^quarries which, 
five 3 "ears being yet uuexpired, the mortgagor were managed by the plaintiffs. The defendmitS' 
piresented a petition for sale in the usual form ; considered the workings were not successtui ; 
— Held, that the covenant was cause against and in June, 1872, they sued the plaintiffs at law 
making an absolute order for sale. Hone., In re. for their debt. The plaintiffs then ffled a bill 
Ir. K. 8 Eq. 65. ’ for the specific perfoimance of the agreements, 

an account, and an injunction to restrain the- 
Default — ^Waiver.] — Agi-eement in writing not action : — Injunction granted until the expimtion 
to call in a mortgage for two years, the mort- of the two years. Ounteis v. Rennlng.^ 41 L. J... 
gagor fulfilling his covenants. On one occasion Gh. 791. 
within the two years interest was not paid on „ 

the day, and the mortgagee shortly afterwards, ^ .VlOEi GAGES, 

after giving notice that he was no longer bound Creation.] — A., being entitled in fee to a- 

by the agreement, demanded and received jiay- freehold estate in remainder expectant on the 
ment of the interest and incidental costs : — decease of B., demised his interest to C. for a 
Held, a w'aiver of the default; and an injunc- term of 500 years, subject to a proviso for 
tion w.ns granted to restrain an ejectment redemption, on payment of the sum of 1,000/* 
brought within the two rears. Lanyridge v. and interest, without any time being fixed by 
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iiiter ' Bepreciation.^—Traiisfei' of ' 

bj way of loan, upon bond, with conditiQii to 
replace the stock six months after the date, arul 
in the meantime to pay iiiterest at 5 per cent. .; 
the stock not being replaced, and being depi'e- 
ciated, the obligee is entitled to the value of the 
stock at the time of the transfer, with interest at 
5 per cent, to the date of the report, credit being' 
given for some payments on account of the 
principal. FortrMY, Mwes, 4 Ves. 492. 

A stock mortgage was made for a term of years, 
for securing the retransfer of stock at the end of 
the term, and payment in the meantime of 
interest calculated on the proceeds of the stock 
sold to raise the loan. The mortgage having 
been allowed to run after the end of the term, 
and the stock having fallen in price : — Held, that 
the mortgagee was not entitled to the market 
value of the stock at the end of the term, but 
that the mortgagor could redeem on replacing 
the specific amount of stock originally sold.. 
lUyth V, CLiT2)entoi% L. J., Ch. 823 ; L. R. 2 
Eq. 501; 12 Jur. (N.S.) 898 ; 15 L. T. 154 ; 15 
W. R, 8. 


power of redemption in mortgagor 
gagee cannot compel a redemption or 
liomjuet w Scav:(niyl Ves. 40fi. 
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Priority,] — The true meaning of the Exchequer 
Loan Commissioners Acts is that the commiS' 
sioners have power to sell property comprised in 
their securities as against all persons over whom 
they have an absolute priority, but not as against 
prior incumbrancers, except so far as these may 
have conceded their priority. Jortin v. 8. E. M?/., 
0 De a. M. & a. 270 ; 24 L. J., Oh. 848 ; 1 Jur. 
(N.S.) 488 ; 3 Eq. R. 281 ; 8 W. R. 190. 

Therefore, where prior mortgagees of the 
works and tolls of a harbour agi-ced that, on the 
commissioners making an advance, the tolls 
should be applied, first, in paying interest on 
the commissioners’ advances ; secondly, in pay- 
ing interest on the prior mortgages ; and, thirdly, 
In reduction of the 4)riiicipai of' the commis- 
sioners’ advances till it was paid off ; and, the 
toils being insufficient to keep down tlie interest 
on the commissioners’ advances, they sold the 
subject of their security to a railway company 
with notice of the agreement : — Held, that the 
purchasers took subject to the charge of the 
prior mortgages, in respect of the interest on, 
their securities. I h. 


Ie General,] — S. and N., having moiiey of R. in 
their hands, wrote a letter to her, agreeing to give 
her a charge for the amount on a mortgage for 
600Z. due from M. on a mortgage of his share in 
S. and N. had formerly had 
share of the estate, 


an estate in Kent, 
a mortgage for 0001, on M, 
but before the date of the letter the estate had 
been sold, and the purchase-money invested in 
consols, ill the names of trustees, of whom S. 
himself was one, in trust to indemnify the pur- 
chaser against certain claims, and subject tliereto, 
as to M.’s share, upon trust for securing the debt 
to S. and K. S. and K. became banknipt : — 
Held, that the letter created a valid charge on 8. 
and H.’s interest in the consols, liogen^ AV 
parte^ Selhtj^ Li re, 8 De Gr. M. & G. 271 ; 25 
L. J., Bk. 41 ; 2 Jur. (N.S.) 480. 

Held, also, that, as 8. was one of the trustees of 
the stock, there was notice sufficient to prevent 

;Toundof 
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Practice.] — The mortgages were in the nature 
of a Welsh mortgage, being in a form prescribed 
by tlie harbour act, whereby the works and tolls 
were demised until the mortgages were paid off : 
— Held, that, whether the mortgagees could pro- 
ceed at law or not, they were entitled to sue in 
■equity. IIk 


the charge from being defeated on the 
reputed ownership. Ih. 

In 1875 L. advanced 800Z. to C., hi: 
to be invested by the latter. On the 12th Feb- 
ruary, 1876, L. asked C. for some evidence of the. 
investment, and C. wrote and gave him a memo- 
randum stating that the 800Z. was in C.’s hands- 
at interest at 6L per cent., “ being part of a large- 
sum advanced to F.on security of freehold houses 
at K/’ 0. afterwards died insolvent, and it then 
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4. Stock Mortgages. 

Eeplaeing Stock — After Discharge.] 
agreed to lend B. 500Z. navy stock 
stock for 522Z., which he paid to B. 
drawn to repay “the sum of 
produce of 500L navy 5 per cents., 
sum as would replace the stock)' 

intei-est.” B. on discharging the bond I'efused to, | purchase-money, 
replace the stock ; A. received the money, a ' 

gave up the bond. , ^ 

received the money, he conid not come, tq interest at 5/' 

forunliet Lamh'am v. Tam, 86;/' eithef party 


he sohl the 
a bond was. 

221. (being the 
)r such other ^ 

with lawful K. J O.'.by himself or his clients providing the 

' ■ " ' executing the mortgages*' 

and necessary to lilse the money; P. payiiig’back 

■Held, that, after having money, provided ,by,0.. personally by, 1110 
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having the right to cleniand a sale after that (leed of mortgage of the IHtli July, i 8.58, horind 
date. A suw of iieai'lv 7,{IOOZ. was ‘due to C, on the estate of L. only ; that, inasmuch as, by the 
the 1st January, lS7d Held, that L. was post-iiiii)tlal sctiiemeiit of the 38th June, 1858, 
entitled to a cdiarge on C.*s share of the proceeds the whole of the dividends liad been, subject to 
<-)f the sale of the houses to the extent of the the charge, settled to the separate use of the 
800Z. and interest. Croivdy, Iti re, Bnr<jf.s v. wife, and vested in trustees for her benefit, it 
i'nucdiL 46 L. T. '71, * improper to reserve an equity of redeiu})tion 

* ' * to L., yet the deed operated as a recognition of 

Creation of, througli Existence of Condition.] the debt due to the plaintiff, and, cou}.)led with 
— .A inoi'tfjagor having an equity of redemption, the agreement of the i4th June, gai'C the plaintiff 
or an ultimate interest in a fund by the perform- a right to an account and payment of what 
ance of some condition without which he cannot should be found due, and. in default of paynient, 
get at it, does not by tliat condition create a a right of foreclosure against L. and his assignee 
charge in his own favour as against his iiiort- in insolvency. Ceroiv v. Arundell, 8 Jur. (N.S.) 
gagee. Saunder.^ v. TJunuian. 47 L. J., Ch. 838 ; i 71 ; 5 L. T. 468. 

7 (dn D. 825 ; 38 L. T. 416 ; 26 W. 11. 367. i An agreement that a certain judgment debt 

and interest thereon should be paid to the plain- 
Equitahle.] — An equitable charge upon land tiff out of any moneys which might be recovered 
may be created by an instrument in wilting by tlie defendant in i-espect of certain claims 
which shews the hitentioii of the parties that a which he had against third parties; — Held, to 
security should be created, although it contains create a valid equitable charge upon^ these 
no general words of charge. Cradorh v. Scottiah moneys when recovered. lUeeavd- v. Prichard, 
Prorldcut Imtitution, 63 L. J., Ch. 15. Affirmed, 1 K. k. J. 277 ; 1 Jur. (K.S.) 750. 

70 L. T. 718 — C. A. The defendant having recovered the moneys 

A father, upon the marriage of his daughter, so due to him in an action, and the same having 
•executed a deed whereby he covenanted to pay been paid into the court of common pleas, the 
his (laughter an annuity, and, for the purpose of court of chancery, in a suit by the judgment 
isecuring the annuity, appointed a receiver of the cretlitor to establish his equitable charge on the 
rents and jirofits of lands in which he had an fund, granted an injunction, to restrain the defen- 
■estate for life, with a direction to apply the dant from receiving it until he sho'ukl have paid 
moneys received as specitied in the deed. The the judgment debt and interest,' and the costs of 
deed contained provisions that the appointment the suit. Ih. 

;should not be revoked by the appointor, and for Effect given to an equitable charge for valuable 
the appointment of subsequent receivers if consideration upon expectant legacies. Bennett 
necessary: — Held, that the deed created a charge v. Cooper, \) Beav. 252; 15 L, J.. Ch. 315; 10 
upon the father's life estate in the lands. Ih. Jur. 507. 

J-<., on tlie 14th June, 1858, in consideration of A., the owner of Blackacrc, and B., the owner 
the forbearance of the plaintiff in not requiring of Wliiteacre, mutually covenanted to bear the 
immediate repayment of the moneys he had c.Kpense of kee})ing in repair a private road, of 
advanced to or" for him, signe<l an agreement which they had joint use, in proportion to the 
undertaking to execute to the plaintiff a charge acreage of their respective properties, and the 
on the interests to which, by right of marriage deed contained a proviso that, in addition to the 
with Mrs. L., he was or claimed to be entitled in covenants thereinbefore contained, it was con- 
tlie property settled on, or in or to which she tended that, by virtue of the deed, the expense 
might be interested or entitled in respect of, her of the repair of the road should be considered as 
former marriage, or the income arising there- a charge in equity, and, as far as circumstances 
from, as a secuiity to +he plaintiff for the repay- would admit, at law also, upon the owners for 
ment of tlie moneys he had advanced to him ; the time being of Blackacre an<l "Wliiteacre, in 
mid L. pledged himself not to incumber his the above proportions : — Held, that the proviso 
interests in such property or income by way of did not create a charge on the lands, and conse- 
.scttlement or otherwise. Notice of the agree- quently that, upon the registration, of Biaekacre 
ment was on tlie following day sent by the with an indefeasible title under the 25 A 26 Yict. 
plaintiff to A., one of the trustees. L., on the c. 53, B. was not entitled to have a notice of the 
38th June, 1858, wdth the knowledge, but without proviso entered on the record of title. Bamn, 
t;he consent of the plaintiff, executed a post- Bn; parte, Brew, In re, 35 "Beav. 443 : 35 L. J., 
nuptial settlement, by which he conveyed all his Ch. 845 ; L. R. 2 Eq. 206 ; 12 Jur. (x.s.) 425 ; 
interest, in right of his wife, in the property 14 L. T. 278. 
set I led on her, on her first marriage, to trustees, 

for lier for life, then for himself for life, and after By Deposit.] — A. writes word to .B,, that 

the decease of the survivor, for the children of he has “inclosed the particulai-s of certain title 
the marriage. On the 13th July, 1858, h. exe- deeds of property, which he has deposited with 
43Uted a deed whereby he charged all the divi- B. for the security of a debt,” and in the schedule 
d'euds, interest and annual proceeds of the funds inclosed, among other entries, is the following : 
which vvmre settled akthe time of his wife’s first “ 6,000/., buildings, houses, &c., at Titherington.” 
marriage, and also his share in the funds them- A. sends B. a box containing the deeds and other 
selves, with the payment of 8007. and interest securities, which B. does not examine until after 
from the 14th June, 1858*, to .the plaintiff. L. A.’s bankruptcy, when he ffnds that the only 
also assigned the same property to the plaintiff deed relating to the Tithei-iiigion estate is anoM 
]>y way of mortgage, with a proviso for xedemp- paid-off mortgage : — Held, nevertheless, that the 
tion on repayment, of the suin and, interest by letter and tlie schedule, taken together, created 
liim : — .Held, that u valid .equitaible charge was an equitable charge on. the Tltherington estate, 
•created by the agreement of the 14 th June, 1858, Arlmrlglit, Ex parte, Babitry, re, 3 Mont, 
in fawur of the ‘ • " 

' upon the f:lividends . 'Where a mortgagor" deposits- the title deeds of" 


nntte. her fefc marriage ^ettieh*ent;.'p,djml;'the [ his estate- with his solicitor, by way 'of ecpfftable 
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security to mortgagee, until the completion of make advances to the purchaser to enable him 
a legal 'mortgage, the solicitor is thereby consti- to build thereon, but without taking any memo- 
tilted trusteefor I'he mortgagee, and an equitable raiidum in writing, declaring that the advances 
charge upon the estate -wfiObc created by such were to be a charge upoii the land. The pur- 
<]eposir. JJoi/4 v. AftwoofK 3 l)e G. & J. GU ; chaser becomes bankrupt: — Held, that the exe^ 
:2i) L. J„ Ch. 97 ; 5 Jur. (N.s.) 1322. outers had a lien on the land so sohl. for the 

Tlie owner in fee o£ a farm deposited deeds of advances made by them since the tleath of the 
conveyance of the farm dated 1774, by way of testator. Zhidea, Eu’ juirte, B<(hn\ In 1 
security for money due, wTi ting at tlie same time Mont. D. & D. 428 ; lU L. J., Bk. 22: “> Jur, 
a lettei* whicli stated that the deeds were the 57. 

tide deeds of the farm, and were to be a security. Plaiiitiif, by his bill, stated that J. G. and 
Ble afterwards dejiosited the subsequent title others, next of kin of K., agreed that he should 
•deeds of the farm, the earliest being dated 1787, have 300?. for his trouble and .services in collect- 
with his bankei’s, by way of security for money ing evidence, ckc., to establish their claim, which 
due to them : the title was investigated by the was disputed, and that they, and particularly 
bankers, and they had no notice "of the prior J. G., promised he should have a lien for that 
•charge Held, that the letter created an equit- sum on the assets ; that, in consequence of his 
able" charge on the farm, and that, under the exertions, the parties were declared next of kin : 
•circumstances, credit must be taken to have been and that J. G., and another of them, since 
given bv the owner of the prior charge to the deceased, took out administration. The bill 
statement made by the mortgagor, that the prayed that the plaintiff might be decreed to 
•ilci)Osited deeds were the whole of the title deeds ; have a lien on the assets Held, on demuri'er, 
■and that the owner of the prior charge had there- that the claim, so far as it was a personal claim, 
fore not been guilty of negligerice so as to wms a demand for work and labour, aiul was 
deprive herself of her })riority. "i?U7,nAV.J/«cA?c-s‘- recoverable, if at all, at law: that the promise 
tmi, 42 L. J., Ch. 210 : L. R. 8 Ch. 155 ; 27 L. T. by J. G. to give a lien on the assets before 
804 ; 21 W. li. 178. administration could not be enforced against the 

assets wdieii J. G. and another afterwards adminis- 
Extent of.] — A reservoir of water made, and a tered ; and, even if she alone had administered, 
house built, after an agreement to charge certain such previous promise was by a stranger, and 
unfinished houses, and all other the messuages, could be of no avail. Quanre, would such promise 
lands, hereditaments, and fee farm or ground be binding, even after ad niinistration.^ A demurrer 
rents adjoining the said unfinished messuages, for want of equity wdll lie to a cross bill. K'nnoan 
w’cre held to be subject to the charge. Turner v. Gorman, 9 Ir. Eq. R. 154. 

Y. 7>/cZ'c??.sv>//,3 C1.& F. 593. S. C. iiom, Fournier The rebuilding of a dissenting chapel was 
V. Paine, 9 Rligh (K.s.) 282. entrusted to three of the trustees in whom the 

estate was vested. There being a deficiency of 
Eectification.]— -B., having verbally agreed, to money, they borrowed, on a deposit of the title 
give his bankers an equitable charge on three deeds of the chapel, 500/., which they personally 
leasehold houses, which he pointed out to their engaged to pay. Interest was, for a long time, 
manager, signed a document which was intended paid out of the chapel funds, but ultimatel}’" the 
to create a charge on such houses, but by a representatives of the trustees were compelled to 
mistake in the ])arcels three houses were charged, pa^?- the money. The legal estate was vested in 
being described as comprised in a certain lease, new trustees : — Held, that the representatives of 
which in fact comprised only one house, and the person who had paid the 500/. had a lien on 
'•which had been sold by A. prior to the date of the deeds, but they were not entitled to a decree 
the document. On his 'bankruptcy : — Held, that for foreclosure or sale, as by granting such, relief 
the bank was entitled to have the document the trust would be altogether destroyed. Darlte 
rectitied by the insertion of the property intended v. WillianiHort, 25 Beav. 622. 
to be comprised in it. Xatlonal Protineial Banli A solicitor, having in his possess io)i the title 
of England, Eu‘ j)artp, Boulter, In re, 46 L. J., deeds of an estate mortgaged to his client, 
Bk. 11 ; 4 Ch. D. 241 ; 35 L. T. 673 ; '25 W. R. deposited the deeds with his banker as secuidty 
HOO. for ail advance, wdiich he applied in the purchase 
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Of Mortgagor — Mortgage of Eeaewable Itease* 
liold — Purchase of Beversiou hy Mortgagor — 
Mortgage of Keversxou,] — An ecclesiastical lease 
of a house for a term of years, which was renew- 
able by custom, though it contaiued no covenant 
by the lessors for renewaiy was mortgaged, and 
the equity of redemption was afterwards assigned 
for value. The ecclesiastical commissioners, in 
whom the reversion had become vested, would 
not renew the lease, hut before its expiration 
they agreed to sell the reversion to the assignee 
of the equity of redemption. The conveyance 
was not executed till after the expiration of the 
lease. While the negotiation for the purchase 
of the reversion was in ])rogrcss the assignee 
borrowed 300/., giving the lender a memorandum 
in writing, which stated that the money was to 
be secured by a mortgage from him of the house 
‘nsu soon as "he had completed the enfranchise- 
ment of the property from the commissioners.” 
The lender had no notice of the mortgage of the 
lease Held, that the mortgagor could only hold 
the fee simple of the pro[)erty subject to the 
mortgage of the lease, and that he (and conse- 
(juentiy the lender of the 300/.) was not entitled 
to any prior lien on the property for the purchase- 
money of the reversion, notwithstanding the fact 
that the inortgagor was under no obligation to 
the mortgagees of the lease to obtain a renewal 
of it, or to purchase the reversion. Leigh v. 
Jhtrmtt, 5T L. J., Ch. 757 ; 20 Ch. D. 231 52 

L. T, -158 ; 33 W. il. 578. 

Of Mortgagee.]— A railway company, requir- 
ing possession of land which was subject to an 
equitable mortgage by deposit, proceeded to pay 
into court the amount of the valuation, and to 
enter into the usual bonds with the landowner 
and the equitable mortgagees. They afterwards 
assessed the purchase-money and compensation 
before a jury, as between themselves and the 
landowner, without giving notice to the mort- 
gagees, who, however, were aware of, though 
they took no })art in, the inquiry. The amount 
fixed by the jury was not enough to pay the 
mortgagees their debt, and was, moreover, less 
than the sum {>aid into court by the company. 
The mortgagees then filed a bill against the com- 
pany and the landowner : — Hehl, that the sum 
in court, being deposited under the act as a 
security for what the jury should find, was not 
available for any other purpose, and consequently 
that the plaintiffs had no lien upon it ; but that, 
as equitable mortgagees, they were entitled to a 
lien on the property comprised in the inemo- 
randiim of deposit, and, in default of payment, 
to an assignment to .them by the company of such 
property, Jfarthi v. X., 0. 4' i/y., 35 L. J.. 

Ch. 795"; L. B. 1 Ch. 501 ; 12 Jur. (K.S.) 775 : 14 
L. T. 814 : 14 W. B.T580. 

Held, moreover, that the company .was not, 
under the circumstances, entitled to proceed 
umler the Lands Clauses Act, s. 124, which pro- 
vides for the purchase of interests omitted to be 
purchased by mistake or inadvertence. Ib. 

Among the effects of a testatrix were found 
title deeds belonging to a trader, and a letter 
written by the testatrix to., her agent, directing 
him to advance a certain sum to the trader, and 
stating that the advances were made on the 
security of‘ certain' title deed's and documents 
thereiii described ; and; at-, the loot of tte 
^he tmler signed n, receipt -fof theadThfiees. , The 
title , deeds found ’ahiong‘thqtesttoix*s;effects did 


Equitable.] — A., a director, received from the 
company a cheque, paid in one of his own for a 
like amount, and received in exchange a deposit 
note for the same amount. This transaction was 
never confirmed by a general meeting : — Held, 
that his mortgagee was entitled to an equitable 
lien on the sum secured by the (leposit-note. 
Woodhaw.'i v. A/iglo-Af/drali(in, A/fuvrftnee 
Soviet)/. 8 Jur. (N.s.) 148 ; 5 L. T. 029 ; 10 W. B. 
290. 

In 1884, M., in consequence of H. advancing 
00,000/., agreed to cede one-third of the profits 
to be derived from a contract that he had for 
the construction of a railway in Spain ; and to- 
assist in luising 30,000/. by giving such bills of 
acceptance or otherwise as might be required. 
The agreement contemplated that H. shoukl 
advance 30,000/. in cash, and the rest in bills,, 
but he failed to perform the whole of his part of 
the contract ; but H. had advanced some money 
in furtheiunce of the object which M. had in. 
view when he entered into the agreement, anil 
those advances were the means of preserving M. 
the benefit of his i-ailway contract. In 1851) H. 
assigned to the plaintiff his share and interest 
under the agreement, in trust to secure the pay- 
ment of debts, and of the residue, if an 3 q to- 
himself. On a bill by the plaintiff Held, that 
H. was not entitletl to an equitable lieu on the- 


Evidence.] — Wliat pos.sessioTi, and what 

agreement as to the possession, of title-deeds, 
shall constitute an equitable lien, qumre. Boharti)- 

An equitable lien on title deeds, relating to an 
estate in China, was created verbal re]>re- 
sentations leading the party in. possession of 
such title deeds to consider that he held tiieni,. 
iiot'onlj^ as' security for a portion of the pur- 
chase-monc}” of the estate still unpaid, but also 
for the general balance of accounts wliicli were- 
then due or might become due to him from a 
large mercantile firm in London : — Held, that 
such representations being acted upon were* 
equivalent to a written contract, v. 

Chapman. 18 L. T. 705. 

By Deposit.] — An equitable mortgagee- 

by deposit entered into an arrangement to secure- 
an annuitj" bj^ vesting his interest under the- 
mortgage in himself and the annuitant in. trust 
to secure the growing payments. ' .He then raised., 
mone.y 'on the deposit of the deeds, and became 
bankrupt : — Held, that the last deposit created a 
good lien to the extent of ■ hi.s interest in the- 
premises. Smith., Mx parte, 2 D. A: 1). 


afiswer'the valuable consideration without notice, and. 

--p ■ 

U,,. p,. '.Li: 1 





may retain the deedw, thone‘h the person making 
the deposit was not in possession ol‘ the property, 
if it be an incorpoi-eal hereditainent. Joyce v. 
De Jfoleyn.s, S Ir. Eq. K. 215 ; 2 Jo. k. Lat. 874. 

A., by tleed, mortgaged freeholds to B. At the 
same time the title dee< Is not only of the freeholds 
but of leaseholds belonging to A. w'ere delivered 
to B. : — Held, in the absence of proof to the 
contrary, that B. had no lien on the leaseholds 
for the money advanced. WdcHlc v. OuMcy^ 
8t> Beav. 27. 


deeds belonging to M.'s estate as a security for 
the 2,00Uf. due to the estate of J. : — Held, hrst, 
that the deposit of deeds by M, in the box 
belonging to the estate of II. was a sufficient 
change of possession to give A. and B. a lien on 
the deeds deposited ; and that, as these tleeds had 
been taken away, and could not be i<!eutified, A, 
and B. were entitled to a lien for the 60(>Z. on all 
deeds belonging to M. at the time of the <leposit. 
Mami V. Morley^ 34 L. J., Ch. 422 ; 11 Jiiiv 
(N.s.) 459 ; 12 L.' T. 414 : 13 W. R. 6ti9. 

Held, secondly, that the deposit by M.'s widow 
gave to A. a lien for the 2,0U0Z. on the deeds 
deposited bj^ her ; and that these deeds were 
exempted from the lien of A. and B. for the dOOZ. 
11 ). 

Held, thirdly, that A., by accepting the deposit 
from the widow, abandoned his right to a general 
lien for the 2,000Z. on all the deeds belonging to- 
M, at the time of the original deposit. lb. 

Charge, Extent of.] — Where deeds are de* 
posited for the purpose of obtaining credit, the 
person with whom they are deposited has no lien 
upon them for what is due to him in respect 
of moneys previously advanced. Mnentfoed v, 
Scotty Turn, k R. 274. 

A debtor deposited his title deeds with his 
creditor until such time as his account should 
not reach lOOZ., at w’hich time they were to be 
restored to him. The debtor died indebted to 
the creditor in 274Z. : — Held, that the creditor's 
lien extended to the whole 274Z. AJuoii y, 
BalUm^ 2 Coll. C. C. 535 ; 10 Jur. 451. 

A. borrows 4,00UZ. from B., and de]>osits title 
deeds as a security for that sum. He afterwards 
obtains further advances, and, after an act of 
bankruptcy, signs an agreement subjecting the 
deposit to such further advances. B. declared 


Security, Extent of.]— A person can only give 
a lien, on deeds as against himself, and to the 
extent of his owin interest. Tfirmr v. Zetts', 20 
Beav. 1S5 ; 24 L. J., Ch. (538 ; 1 Jur. (n.S.) H)57. 

The purchaser of an equity of redemption in 
premises subject to a mortgnj 
the purchase deed as a security 
})ays oif the mortgage, and takes a 
the term, retainiir 
ow 


;'e term, deposits 
He afterwards 
surrender of 
^ the deed of surrender in his 
■n possession, and becomes bankrupt : — Held, 
that the lien created by the deposit extended to 
the wdiole estate freed from the incumbrance. 
Bfsdee. Ex parte. Eaber, In re, 1 Mont. D. k D. 333. 

Other deeds, deposited at the same time and 
forming part of the same security, related to an 
uiKlivi<led share belonging to th^^ankrupt in 
other property. Between the times of the 
deposit and the bankruptcy the entirety of a 
certain portion of the property u'as conveyed 
to the bankrupt in lieu of his undivided share, 
he paying lOOZ. for equality of })artition : — Held, 
that the lien aft’ected the portion conveyed to 
the bankrupt, and that the assignees had no 
claim in respect of the lOOZ. Ih. 

The bankrupt deposited the leases of two 
houses ’With tlie petitioner, for securing 600Z., 
accompanied with an agrcemcjit in -writing ; 
and on the same day he signed another agree- 
ment, engagingto pay 85Z. per annum, being the 
improved rental of the premises, ‘‘ the leases of 
which are deposited” wdth the petitioner, viz. 
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b. How -Lost. 

By Parting with Deeds.] — 1>. deposited deeds 
with A. ■' '■ '' ■ * 
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as a security for advances. A, after- 
wards parted with the custody of the deeds to 
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by the court. 'of ' commissioners :f< 

‘ estates on the petition of the 
•laime<i : a' priority as Iricirmbi 
.the ground tliati as cGnsigfiee,:.!! 
ien upon: the,' estate. ;---Ideid,; tlia 
2 ase of lien, as C. was not an ore; 
but only a second mortgagee, a 
ititledto priority over ^ Cha 

0. 17 ; L. R:. 1:F. .G* 

, 15 W. R. 534 . 

Lvltlu in /r, 4 Moore, ?. G. (K.s.) 158. 

, Mh^st India estate tO: B., .the,. 
a-greeing also to take , all tils 
, jiiid that the produce should 
payment of the supplies, and 
" the mortgage debt, ^ for 
was to be the only security ; 
i that he should npt sell 
without the consent of B* 
]— Mer- 1 A afterwards, with such consent, sold the estate 
" ■ ‘ " dio took upon himself the mortgage debt 

covenants fi’om A. to B., and afterwards 
trust, with a made a mortgage to B., agreeing to pay the 
continued as money then due to him, and to perrorm the 
ve years after covenants, except as to the taking of supplies, 
it advance : — which he was to be at liberty to procure else- 
diis covenant, where. C. had before mortgaged the estate to 
A. as a security for the purchase money, which 
0 continue a was unpaid. C. continued to take the supplies 
yment of the of the estate from B. Held, that the money 
due for such supplies, as well as the mortgage 
a West Indian debt due to B., had priority over the mortgage 
} consignment, to A. JJrofvn, v. AHder,so?i, 2 Moore, P. 0. 249. 


conveying any interest in slaves was valid unless been maxie 
the registered names and descriptions ot the sale ot the 
slaves Vere set forth in the instrument, or iri gagee, t. c 
some schedule thereof. The bankrupts deposited over 13., on 
with R. k Co., as security for a loan of money, a a geneiai ii 
deed of conveyance to the bankrupts of aplanta- was not a c 
tioD and slaves in Antigua, with a written mem- ^onsi,.^^ntc, I 
orandum accompanying the deposit Xhe deed . j j j. 

contained a schedule of the registered names and J* 

descriptions of the slaves, but they were wholly 29 > , 12 Jun (is.s.J , 
omitted in the memorandum of the deposit: sun 

Field, first, that this was nevertheless a good A 
eqiiitixble mortgage of the slaves; and, being com 
real proiierty in the island of Antigua, could not sup[ 

Mont. & Ayi. 481. ^ ^ ^ ^ incumber the estate 

Covenant — Benefit of — Consignment,^ 
chants in London agreeing to become sureties | to 0., w 
for a 5Vest India planter, on bei 
convevance of his plantation i' 
covenant that they should be 
consignees till toe expiration of 
•reimbursement of what they mii 


Qumre, whether a cc 
mortgagee as consignee 
debt "is valid. Ih, 

Principle on which mor 
estate is allowed tostipul 

A covenant in a mortgage of property in the Eeceiver.]— A rec 

West Indies, on the part of the mortgagor, to the court, is entitli 
consign the produce of the estate to the mort- ai-rear ; but it was he 
o’agee^ to be sold on cc-mmission for the mort- India estate, appoint 
Sagor! and to take all such plantation stores as was not entitled to t 
may be wanted for the use of the estate from the and ship[jGd to the c 
mortgagee, is not usurious. A mortgagee is before the date of 
entitled to the benefit of such a covenant, and Codrinf/fon v. JoJnh 
to charge a commission on the sale of the Gin 282 ; 3 Jur. i)28, 
produce ' consigned to him. On the assignment Eeceiver of a Wes 
by a mortgagee, the cost of supplies and con- one of the parties (-. 
tingencies furnished to the plantatibn previous against the trustee, : 
to the assignment, but paid for subsequently by estate was ilepreci; 
the assignee, may be added to the mortgage debt, j brances thereon w( 
and charged .against the estate. #8«ycnvv. 1 ruent of the trus 
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Pm-ticidar Mortgages and Incumbrances. 1465 

court of Demerara and Esse<iuibo held that tlie 
deferidarit, who was a second mortongee, was pj-e- 
• fcrent over the firsts as urulei* the Aiiastasian 
law, which they declared prevailed in PJritish 
Guiana, an assignee for a valuable consideration! 
of a debt, or chose in action secured by debt, 
could not recover more than the amount of tlie- 
consideration -money actually paid to the assignor, 
with legal interest from the time of payment, 
and that the sum received by C. & Co. from the 
compensation commissioners was more than suffi- 
cient to pa,y off, and must be held to extinguish,, 
the whole debt upon the first nlortg^^ge. Upon 
appeal : — Held, by the judicial convmittee of the 
privy council, reversing the decree : first, that 
in the absence of any fraud by C. & Co. in 
the purchase of the first mortgage, and of any 
authority to shew that the lex Anastasiana pre- 
vailed in British Guiana, or could be applied to* 
a case so circumstanced, the amount of the con*- 
sideration-mouey given by C. k Co. wa.s nor to* 
enter into question between them and the second 
mortgagee ; .second! v, that the term in the mort- 
gage deed, Holland curreiicy,” coupled, \vith the 
fact of Amsterdam being the place mentianeci 
for payment, meant Hutch currency and not 
colonial currency ; thirdly, that the clause for 
vaiying the interest from hi. to 6/. u'a.s not con- 
fined in its operation to the lifetime of A., 
but that circumstances might have rendered it 
inequitable to increase the rate of interest after- 
A.’s death or during some portion of the time 
after that event. Macrae v, Goodman. 5 Moore;; 
P, C. 316; 10 Jur. 555. 


Account.] — Mode of taking accounts, as against 
mortgagees and consignees, of the ]>roduce of a 
West India e.state. Favlkner \\ JJanicl^ H Hare, 

Under a conveyance of a West India estate, in 
effect a mortgage, though expressed as a trust, an 
assignee was hold liable to account as a juort- 
gagec, aiid not entitled to charge as trustee or 
agent : therefore the accounts settled with the 
executors of the mortgagor, since his death in 
171)1, were declared not t(') be considered settled ; 
the pi’io]’ accoiuits to stand, witli li)>erty to 
surchai*gc and falsif^n but no further back than 
1725. ' (dhamhent v. Goldfoin, 5 Ves. 8H4. 


■'■ Sale or foreclosure,] — The 
chaiiccry courts in .Jamaica i^ 
instead of a foreclosure. Gort 
Moore, P. C. 31)3 ; 11 -lur. 569. 
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MO'RTGA.GB— Particular Mortgages and Incimhrances. 


3 ’iglit to redeem, or interest in the lots, in his | 
affidavit of debts and assets, nor was any claipi 
made hj him or his creditors. B. remained in 
possession until his deatli : and, the property 
having greatly increased in value, A. pi'ocured 
the aY>pointment of a new assignee of his estate, 
who hied a bill against the devisee of B. for 
redemption, upon the ground that the original 
transaction was one of mortgage, and not of 
fibsolute sale. The original deed of assignment 
was lost, and no evidence of its contents could 
ho produced, except a memorandum of account 
between the parties, made by the solicitor who 
acted for A. and Ib, upon which the arrange- 
ment in the deed was based. Parol evidence 
was admitted to prove the nature and terms of 
the transaction but the court of error and 
appeal in Upper Canada dismissed the bill ; and 
•such <lecision was affirmed, on appeal, by the 
judi clal committee. Jfolmes v. 3fatheim, 9 Moore, 
P. C. 413, 

d. Anstralia. 

Sale-Purchaser’s Interest— Eegistration.]— 
Where the mortgagor is a registered owner of 
leasehold in Victoria (under Transfer of Land 
Statute), and the mortgage is made and regis- 
teretl under s. 83 and following sections, so 
that the only way in which the mortgagee can 
■extinguish the rights of the mortgagor is by 
foreclosure under 31 Viet. Ho. 317, or sale imder 
■ss. 84, 85 & 87 of the Transfer of Land Statute, 
then, whetbei’ a sale' of such leasehold estate is 
made bv the mortgagee under the statutory 
]>ower of sale, or as absolute owner, no interest 
therein passes to the purchaser until registra-^ 
tion (see ss. 42 & 87). , National Bank of 
AtiRtralamx v. United Hand-lri-Hand, Aa. 6h., 
4 App. Cas. 391 ; 40 L. T. 697 ; 27 W. E. 889 

C. , 

C. IHTEPvEST. 

1. IV/um BatjaUc, 1467. 

2. After Tender^ 1470. 

3. ilafe.im. 

4. ComjHmnd^ 1477. 

5. Arrears ^ 1480. 

6. Affal'rhst Jfortijaffee ill Possemon, 1481. 

7. In Lien of Notice to Pa if oif\ 1481. 

^.Default — Waiver — See LoAK FOR A 

Peeiod, ante, B, 2, col. 1449. 

1. When Payable. 

Without express Words.] — It is not necessary 
that there should be express words directing 
payment of interest: if the intention of the 
party creating the charge, to give interest, be 
•sufficiently apparent, the court will award it. 
Pur cell V, Pnrcdlr2 i)r. & War. 217 ; 1 Con. &; L. 
371 ; 4 Ir, Eq. II. .558. 

A- mortgage deed made no Y^rovision for in- 
terest, and the mortgagee thereby agreed, upon 
payment of the principal, to reconvey : — Held, 
that the mortgage carried no interest. TIunnfson 
V, Brew, 20 Beav. 49. • 

Under Beposit.]— If deeds, are deposited 

■ by way of equitable mortgage td secure, a' simple 
-contract debt, the debt bears Interest from the 
: -date of the deposit, and by reason of it^ though 
"‘there is no express 'Contrabfcj.th#'; the ..demand 
ehould bear interest, v, Oh; 


When a simple cojitract <lebt has been secured 
by a deposit of title-deeds uriacconipanietl by 
any stipulation as to interest, or by any inomo- 
randum from the terms of which tlie exclusion 
of a right to recover iuteresr enn bo inferred, 
the mortgagee is entitled to inierest on the de]>f, 
but onlv'at’the rate of U. per cent. Kerri In 
re, L. ll 8 Eq, 331. 

In Bankruptcy.] — A mortgage ^upoii a bank- 
rupt’s estate being delicient, the mortgagee, 
proving the remainder of his debt under the 
commission, cannot charge interest beyond the 
date of the commission. Badger, IJ-c parte, 4 
i Ves. 165. 

On tacking Judgment.]— Where a mortgagee 
has tacked a judgment to his mortgage, he shall 
not be confined to the penalty of his judgment, 
but he is entitled to interest upon his judgment 
debt, though it should exceed the penalty. God- 
frey V. WatRon, 3 Atk. 518. 

On Benewal of leaseliolds.] — Where the 
mortgagor of a leasehold estate has not cove- 
nanted''tha.t he will procure the lives to be filled 
up, the mortgagee may do it, and, on adding the 
expense of renewal to the principal, it shall carry 
interest. Lacuii v. MertinR, 3 Atk, 4. And see 
Manloce v. Bale, 2 Vern. 84. 

On Disbursements by Mortgagee.] — Money 
disbursed by mortgagee shall carry the same 
interest as the original sum. Woolley v, Braye, 

2 Anst. 551 ; 3 E. E. 628. 

On Mortgagee’s Costs.] — When a mortgagee's 
costs are ordered to be added to his security, and 
to be a charge on the mortgaged estate, the 
amount so charged carries interest. It makes no 
diffierence that the mortgage is by grant of a 
redeemable annuity. Interest in such a case was 
allowed at the :.'ate of 4 per cent. ])er annum. 
Zippard V. IliahettR, 41 L. J., Ch.595 ; L. E. 14 Eq. 
291 ; 20 W. E. 898. 

Solicitor-Mortgagee.] — K mortgage of 

Irish land given by a client to a solicitor to 
secure the payment of a sum of money due for 
iintaxed costs does not, as against the assignee 
of the equity of redem})tion, carry any intercist. 
0" Connor, In re, 17 W. E. 1143. 

Proviso for Eedemption, and Covenant for 
Payment, extending to Principal only.] — A 
mortgage deed recited an agreement to secure 
‘ the money with interest, but the proviso for 
redemption on a day certain, and the covenant 
to pay the trusts of the produce of a sale, were 
restricted to the princi})al oivly : — Held, that 
interest was payable, A.sJuoeU v. Sta anion, 30 
Beav. 52. 

Under Eedemption Decree.] -—A., being entitled 
to certain lands as issue in tail, conveyed them 
, in fee in 1749 to secure 800^., and levied, a fine. 
In 1762 he borrowed 450k, and charged it upon, 
the same lands by deed y>o 1L He died in 17t)4, 
leaving the charge of the aggregate .sum of 
1,250k upon the lands, with an arrearof interest, 
and devised .all his lands to his wife. Two yeai’S ■• 

, afterwards the wife married B., and they, after 
; reciting the mortgage, and that B. had' paid the 
. interest, granted and confirmed the mortgaged 
' lahdskto 'the' mortgageq,* reserying the equity, &t ' 
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redemption to B.. and liis heirs, &;c. By deed in 
1789, 809/. arrear of interest was added to the 
principal, and the aggret^ato sum of l,o50Z. 
‘Charged on the lan<ls, subject to redemption as 
befoj'C, 'Die wife died in 1794, leaving C., her 
son by A., her heii’-at-Iaw. In 1797 B. sold part 
of the iHortgageil lands, and in consideration of 
2.00(Jh principal and intei'cst paid to the mort- 
gagee, and dOO/. to B., he and the mortgagee con- 
veyed such ])art to D. The rest of the lands 
were coiua-yed by the mortgagee to B., who died 
in 1799. On a bill by C. to redeem, the court 
of exchequer decreed that ho w'as entitled to 
redeem, on payment of the principal money 
•due upon the mortgage, and interest from the 
death of B. On a])])eal to the lortls, it was 
declared tiiat C. was entitled, liotwitiistanding 
th(i proviso of redem})ti(jii reserved to B.. to 
redeem the laiuls on payment of the principal 
and interest due at tlie death of the wife on the 
aggregate sum of 1,250/., such interest to be com- 
puted according to the proviso in the indenture 
■of release and mortgage. Upon reference to the 
master to take the accounts, it appeared that B. 
and his wife, diiilng her life, paid to the mort- 
gagee 1,500/. ; that the master, in his re})ort, did 
not include this sum, but reported that there was 
due iip03i this account, for piincipal, 1,250/., and 
for interest at the death of the wife, 286/. On 
this ground exceptions were taken to the report, 
which being in this respect contirmed, and a 
•decree made upon further directions accordingly, 
a further appeal was presented to the lords, who 
affirmed the <lecree, as they considered that the 
former order, directing an account of interest due 
•on the mortgage, meaut interest actually due. 
llmcooile V. Hare, 2 Bligli (N.S.) 192, 


administration suit on an erroneous affidavit as 
to the contents of the missing deed : — Held (the 
case not being one to which the statute of limi- 
tations applied), that a tenant for life of the 
interest on the mortgage debt, who was not 
shewn to have agreed to take less than the re- 
served interest, was entitled to payment of tlie 
difference since she became tenant for life. 
Gregory v. Pllhington, 8 De Gr. M. &: G. 016 : 2(5 
L. J., Oil. 177 ; 5W.R. 57. 


Construction.] — Upon a mortgage from B. to 
A., the deed, dated the 18th F'ebj-nary, 1834, 
recited that, as an inducement to A. to advance 
the money, B. had agreed to covenant for the 
l)ayment of the interest. B. covenanted to }>ay 
the principal and interest for the same, after 
the rate of 5/. ])er cent., on the 18th Februaiw, 
1885 ; and C. covenanted that B. and C., or one 
of them, would, during the continuance of the 
security, pay the interest to beeome due in 
respect of the principal, after the rate of 5/, per 
cent, per annum, by two even half-yearly pay- 
ments, on the 1 3th August and the 18th February. 
The deed contained a power of sale, (Ui six 
months’ notice, in default of payment of prin- 
cipal and interest, with authority to A., out of 
the proceeds, to pay herself the princi|)al and 
interest, or so much thereof as should be due : — 
Held, that C.’s covenant was not limited to the 
payment of the first two half-years’ interest, hut 
was a covenant for payment of the interest so 
long as the principal remained unpaid. ICnuj v. 
Greenhill, 6 Man. &; G. 59 : 6 Scott (N.R.), 869 : 
12L. J., C. F. 888: 7 Jur. 604. 
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Eemissiou.]— -A., to whom his sou -in-law had, 
by deed, mortgaged some property, deelined to 
receive the interest, and afterwards, to induce 
his son-in-law not to sell and reside on. the mort- 
gaged property, he had promised to allow him to 
live there rent free. The soii-in-Iaw acted cm. 
the promise until xV.’s death: — Held, that, , in 
equity; no interest was payable until that time. 
Yeomatu Y. WiUmmfi, 35 Beav. 130 ; 35 L J., 
Oh. 283; L. R. 1 Eq. 'lSU 

Eecovering as Bamages.] — Interest is recover- 
able in an action on a mortgage deed, particu- Eepaymeut.] — A. mortgaged to B., and de- 

lari v where there is a covenant for interest in livered to him the title deeds of, the estate, 
such deed, and which at all events 'would be fc5ome years afterwards; A. gave B. notice of his 
given as damages for the detention of the debt, intention to pay off tlie mortgage at the end of 
'Veiniey v. Iddhuj.^, 2 Chit. 284. And see Eatoti, six months, but did -.not pay the money until 
V. Bdl, 5 B. A Aid. 34. after that time, owing to B. not having offered 

Interest due is not a part of the principal debt him any indemnity that was satisfactory to him 
•iluc on mortgage, but rather soumls in damages, in respect of B. having lost some of the deeds. 
mdieumYdJIahdson, i 282. B. having brought an ejectment for the estate, 

A. filed a bill to redeem. Redemption decreed,- 
Mistake.]— The defendant bori‘ 0 wed money of and ordered that alsum, which A. had paid for 
the plaintiff, and be gave his promissory note for interest accrued on the mortgage-money after 
the amount, with interest at 60/. per cent., the expiration of the six months, should be repaid 
together with an equitable charge on copyholds to him. . ^fidleton (Lord^ y , Miot^ 15 8im. 531 ; 
as a collateral security for the note. The plain- 11 Jur. 742. 
tiff sued on the note, and by mistake he claimed 

and ' recovered interest at 5/. instead of 60/. pm’ ■ ■■ 2 . AftEB Tbn"D}5E, 

cent,, which ivas paid : — Held, that the plaintiff 

could not aftei'wards sue upon the mortgage to Generally.] — If the mortgagor tenders the 
i-ecover the deficiency, and a bill in equity for money to the, mortgagee, and he refuses it, his 
that-, purpose was dismissed 'with costs. Barlow interest shall cease, from' that time, and he ought 
V. Ooopor, 84 Beav. 281. .not to keep the. pledge. Manning y „. Burgesa, 1 

"Where a niortgage deed had been mislaid for Oh, Oa, 29. • ' • ■ „ 

many years, and interest had been paid and One of several pihrtgagees compelled to pay 
received' a’fc’ a lower rate than that reserved by the costs, and ^anot^larAefused‘ his -costs, of a -suit 
the deed, the payment having been 'made during- to:rede 6 p;thdmprtg%g 0 'y;anp.,-the_!nter'eBt on, the 
a portion ofbthe- time' under a decree in an mortgage-mmaeydf (dared, to stop on the dihjQt 


On improperly resisting Redemption.] — 
"Where a mortgagee improperly resists redemp- 
tion, and on taking the accounts a balance is 
found to be in his ham Is, the court has ])Ower 
to charge him with interest on such balance, 
though he lias not been in possession of the 
morti^a,ged ]>remiscs. Sin if h v. Pilldagto/i, 1 
De G. & J. 120 ; 29 "L. J., Ch. 227. 
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11 carry a "reat sum to a several years. J he mortea o 
PuIpIx frail P Wms. a deci'ee having been made i.o 

Cr « 1 . V' .I ,>,nTH-(rncroA im 


Where none agreed.] — When the 
interest is not specified by the person 
the charge, the court will give int^’'^" 
rate allowed by the 10(5th general or 
5 per cent., and not at the highest 
by law. G ])er cent. p 

Dr. & War. 217 ; 1 Con. & L. .D1 ; 4 Ir. Eq. K. 

ate of interest, where no 

themselves, is in this country A. si 
lucvt rnu Z pb. pursuant to the proi 

al order, which was held to apply pow 


Effect of Agreement.] — In April, 1{^70„ 
ameif A. deposited title deeds with lb to secure repay- 
flowed nicnt of an advance of 1,0007 and an agreement 
Pwrcell 2 was at the same time executed that tno tlto-ts. 

“ - ’ should be held as an equitable security tor pay- 

ment on the loth July, 1879, ot the 1,000/. and 
rate is interest at 7i per cent per annum, and ^ that 
should execute to b. a legal mortgage of tUe 
iierty, with power of sale and such other 
;ers ’as B. might require for further securing’ 
to 'the pavraent of the money, which should then be 

- ^ Wing on the seciirity of the agreement, 'nvitU 

intei’ost for the same after the rate aforesaid. 

Ill January, 1881, B. took out a debtors siiniinons. 
•al for 150/., on the footing that interest 

be paid at the rate of 7| per cent, down to- 
iC date of demainl, and not mei'ely until the- 
15th of July, 1879 (in which case the debt would, 
have been under 50/.): — Bleld, that the 

t amounted to a contract that, it the 1.000/* 
oFthe was not repaid in July, 1879, interest at j i per 
cent, should continue to be paid, and, aceordnigiy,. 
that there was a Ikpiidafced demand of siifiicient 
amount wittiin the. Bankruptcy Act, 18G9, s. G. 
to suDport the debtors’ summons. Fumr, 
parte; Fhaj, la re, 17 Ch. D. 191 : 44 L. T. JUO : 
,.29; w.".E.' 524.;. ■ 

Fiduciary Eelatioa.]~™Thc plaintiff had moi-t-- 
gaged her life interest in certain leasehoul 
property to vai-ious persons. .In the year 1880. 
the defendant, who was theii acting as her 
solicitor, in order to release her frorn erubarrasb-* 
ment, bought up several of the incuinbrances 
with his own money, and took a transfer ot them 
to himself Held, ■'in an action .tor redemption 
brought by the })lairitiff against tlie (leiendant, 
that^the defendant must be allowed interest at 
the rate of 5 per cent, on the moneys^ he h.ru,l 
actually advanced. Madeod v. Jmita, 58 L, J.* 
Ch. 534 : 50 L. T. 358 ; 32 W. E.,G60, ; ^ 


558. 

The court r 
fixed by the parties 1 
to be calculated at 5 per cent., pursumil 
204th general ..Id.’ ^ 

to a legacy under a will made prior ^ 
publication of the rule. Leslie y. I^edte, LLic . 
t Sugd. 1. 

204tli General Order.} — The 204 th gener 
order, regulating the court rate of interest, held to 
not to apply to a charge created under a family th< 
settlement, there having been a course of dealing J o 
for many years, which, with other circumstances, 
the court thought sufficient to enable it to iniply j 
a contract between the successiye ovyiiers , 

estate, on which the money w'as charged, and 
the party beneficially entitled to the charge. 

Bui fledge y, Itnttledgfi, 1 Dr. «S: Wal. 243. 

Kotwithstanding 204tli Order.]— Estates were 
coTiTcyed to trustees to raise a certain sum bj 
sale or mortgage with interest at G per cent. ; 
mi the 25th of January, 1838, there was a decree 
.lAAioviTir. iliA nluintiffs entitled to the sum 
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the ground that the security of the moitgago 
deed was merged in the judgment : — Heltl, over- 
ruling the demurrer, that part of the security 
was extinguished and part rcmame<l : that the 
debt due to B. in respect of the principal moneys 
was merged in the judgmcnr, and therefore 
extinguished, but that the debt due to B. in 
respect of the interest was not merged in the 
judgment, and therefore remained. "European 
Central Ih/., In re (4 Ch. B, 33), distinguished. 
Popple ^\ ’SyU'estrr^ 53 L. J., Ch. 54; "22 Ch. 
D. 98 ; 47 L.' T. 329 : 31 W, 11. 11(5. 

A mortgage deed containecl a covenant by tlu^ 
mortgagor for payment of the principal sum on 
the expiration of six months next after a specified 
day, together with interest thereon at 5 per cent, 
per annum for the six months. Aiid there was a 
further covenant by the mortgagor that, if the 
principal sum, or any part, thereof, should remain 
unpaid after the expiration of the six months, 
the mortgagor would, so long as the same sum oi* 
any part thereof should remain unpaid, pay to 
the mortgagee interest for the principal sum, or 
for so much thereof as should for the time being 
remain unpaid, at 5 per cent, per annum. After 
the expiration of the six months, the imu’tgagee 
recovered judgment against the mortgagor on 
the covenant for the principal sum an<l interest 
in arrear: — Held, that, the covenant being merged 
in the judgment, the mortgagee was, as from the 
date of the judgment, entitletl only to interest 
on the judgment debt at the rate of 4 per cent., 
and was not entitled under the covenant to 
interest at the rate of 5 per cent, on the prin- 
cipal sum. Popple w t^t/In\sfer (22 Cli. D. 98) 
distinguished. Eefcineju, E.r parte. JSntapl. In re. 
53 L. J., Ch. 545 ; 25 Ch. 1). 338 : 50 L. T. 109 : 
32 W. B. 352— C. A. 


half ealf. 


In Excess of Agreement.]- — If a mortgage be 
drawn foi' 5 per cent, and the mortgagee takes 
G. it would be void on the word “take".” in the 
12 Anne. stat. 2, c. 16, s. 1. Adlingtoji y. Cann, 
3 Atk. 154. 

In Diminution of Agreement.] — On a decree 
for tlie sale of an estate in mortgage, the master 
report cm! a stated sum due for principal and 
interest. Upon the confirmation of the report, 
it was tlecreed, that though the mortgage-money 
was lent at 5 per cent., yet, as there were other 
mortgages and creditors, interest shall be paid at 
tile rate of 4 per cent, only, from the time the 
master’s report was confirmee 1. Ilarris v. Harris, 


g/On Surplus after satisfying Mortgage.] — 
When a party held securities for advances, with 
power of sale, wdiich he exercised, and pending 
the settlement with creditors, who had instituted 
prcjcecdiiigs, retained the surplus, after satisfying 
his own claiins, in his hands : — Held, not liable 
to more than 5 per cent, interest, and the accounts 
not to be taken with rests. Court v. Roharts, 6 


Set-off.] — A mortgagee of property to secure 
2,0iMj/. and interest at 5 per cent, became the 
purchaser of some of the mortgaged property 
and other property of the mortgagor for 2,700h, 
paid a deposit of 270/., and entered into posses- 
sion of the projierty, not waiving objections to 
title. The conditions ol: sale provided that the 
balance of the porchase-mooey remaining unpaid 
should carry interest at 4 per cent. Ten years 
passed without either party claiming interest, 
utkI without the vendor showing a good title. 
The vice-ciiancellor held that the accounts 
should be taken ipioii the principle that the 
mortgage debt continued to bear interest at the 
rate of 5 per cent,, and the balance of the pur- 
chase-money at the rate of 4 per cent. ; but : — 
Held, reversing that decision, that, under the 
circumstances, set-off was to be presumed. 
Wallis V. Bastard, 17 .lur. 1107 : 2 Eq. 11. 508: 
2 W. R. 47— L.JJ. 


Eor CounseFs Fees.] — The court will not 
suflier counsel, who happens 1o be a mortgagee, 
to insist oji more than legal interest, under a 
p}‘ctence of a gratuity for business formerly done 
in the way of counsel. Thornhill v. Evans. 2 
Atk. 330; 9 Mod. 331. 


On Mortgagee’s Costs.] — When a mortgagee’s 
costs are ordered to be added to his security, and 
to be a charge on the mortgaged estate, the 
amount so charged carries interest. It makes no 
difference that the mortgage is by grant of a 
redeemable annuity. Interest in such a case 
was allowed at the rate of 4 per cent, per annum. 
Llppurd V. Itichetts, 41 L. J., Ch. 595 ; 20 W. R. 
898. 

After Calling in.]— It was agreed by a settle- 
ment, that, until a sum of money slioitld be 
“ called in, and so long as it shoald be suffered 
to remain a charge upon certain lands, ft should 
bear interest at the rate of 6 per cent.” : — Held, 
that a party was not therefore entitled to 
interest at that rate, for the period elapsed 
after he had tiled a bill to raise the charge. 
Lynch y, Flanagan, 

In Case of Assignment as Security.] — There 
is no general rule as to, the rate of interest the 
court will allow on repayment of consideration 
money expressed in an absolute assignment, 
which is treated only as a security for such con- 
sideration money ; and, in a case where the 
assignee of a reversionaiy interest in, a trust 
fund was the solicitor to the trnst^ estate, and 
there was eyidence„of ‘the ^ assignment']^ having 


Merger.] — By an indenture of mortgage A., a 
bencllced clergyman, assigned to B. certain 
policies of assurance subject to a proviso for 
redemption thereof on payment by A., on the 
30th of January, 1865, to B. of the sum of 3,000/., 
with interest fit the rate of 1L per cent, per 
annum, ami A. thereby covenanted that he would 
[tay to r>. the said sum of 3,0U0/., with interest at 
the rjite aforosfiid, on the day before mentioned, 
find thfit, in case the said, sum of 3,000/. shonid 
not be pfiid on the day before mentioned, A. 
covenanted that he would, so long as the said 
Slim of 3,000/. remained due on that security, 
pay to B. interest at the rate aforesaid. A. made 
default i,n pfiyment, and B., after obtaining a 
judgment against A., issued a sequestration against 
his benefice. The sequestrator paid to B. ttiC' 
principal sum, together with interest thereon at 
the rate of 4/. per cent, per annum. B. claimed 
the difference between the principal sum due 
on his security with interest at the rate of 
71. per cent, per annum, and the amount paid to 
him by tJie sequestrator. B. brought an action’ 
to recover that difference, and A. demurred, bn; 

' woii, IX/" ■ , 
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iinder-value, t^ 
. per cent. L’ 
' : IS W. B. US. 


been at an 
interest at 5 
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Bne Payment—Beduction. certain rate of ii 

' " r Beduction if duly Paid— agrees to recliice 

-A mortgagee lends money at 6 per though verbal, 
the deed agrees to take 5 per cent., triable by issue. . 
' ithin three months after it has 313. 

If the mortgagee falls to pay at 

, afterwards pay 6 per Mortgagee lu 
h. 160. S. P., IMles v. mortgage for a r( 
payment does 110 
per cent, contained a gagee taking pos 
the interest should be whetber be does 
appointed, or wd thin mortgagor or oi 


Agreement for 
Default.]— i 
cent, and in 
if it be paid wi 
become due. X 
the precise time 
cent. Jonj v. Ci 
Wy.'se, 2 Vern. 2S9. 

Deed of mortgage at ( 

!rt?rM£-vemiv mortgagor or oruerwise ; ai.u 

three months nest after each, so much should be mortgagee will be allowed, m lite acoomits as 
bofhictf'd as would make the interest 3f per cent, mortgagee in possession, the latc J. 

Bva separite agreement, mortgagee covenanted interest, even though there was no intornst iii 
not to call in the money within tivoyoai-s iintes lu-rear at the time ot 
the interest be in arrear. The first_ halt-year s v. CawfwU, 41 Oh. V. dbb , faO O. 1. 
interest not having been tendered till after the W. B. 745. 

three months, but the second half-year’s interest Ppfaiilt i—Tbider 

before —Held first, that mortgagee was only — Through Mortgagor s Default. j 
cmtitled to interest at 5 per cent, for the half- a proviso in a inortgmge deed 
ve-'ir which had been tendered after the time ; interest on punctual paymeii t, a moi ti^aj ce - ^ 
and sccondlv "that in consequence of the default possession through the default ot the mortgagor 

How far Default applies.]— Where there reversed on appeal, Beg. Lib. 7 B. 186.h l<bl) 


Ot interest payaoie I c. Penal, 

mch condition was D n ^ 

3 Eq. Bep. 1021 ; i Belief against.] — Where a mortgage is ma.de 
'with reservation of 4 per cent., and a proviso 
I that, upon Tion])ayment within a certain time, 
t of Bents as Agent i the mortgagor shall ])ay 5 per cent., lord chan- 
i mortgage debt at | cellor held this a nomine pceme, and relicvable m 
per cent, if paid i equity. JMrkolh v. Ma y na t'd., 3 Atk. ..>20. 

.* it fell due. Mort- A mortgage is made, with interest at a per cent., 
ort^agor agents and provided that, if the interest be not jiakl within 
L lancS, and, as such two months after due, then to pay per cent, 
he payment of rents This is in nature of a penalty, and the couit 
)uld have been funds relieve against it ; otherwise, if o.j per cent, be 
erest within twenty- reserved originally, and be lessenc<l to 5 per cent 
es could only claim if duly paid within two months after due. btroae 
>rple V. 2Iahon. Ir. R. ; v. Parlicr, 2 Vern. 316. 

' I Mortgage at o per cent., with covenant to pay 
1 6, on default of paying the interest within sixty 
e after Default.]— J days after due. If the interest is beliind sixty 
lC to pay interest at j days, the nuatgage shall carry interest at- b per 
nless paid wnthin a i cent.', and the court will not relieve against It. 
due, when it was to ! IlaUfax v. ILhjyinni, 2 Venn 134. 

:iueiitly paid interest i A. made mortgage to B. for l,7(>9i^., payable by 
■gagee at the rate of I tive equal payments, withi-n the space of live 
.mi ted for the lesser j years, with interest at 5 per cent. ; but mort* 
it the executor was j gngor covenanted that, if the money should not 
>ser rate of interest, be pciid at those times, or within three months 
not to be reopened, after, he would, for every sum so unpaid, pay 8 
J.: Ch. 138 ; 3 Jur. per cent, interest until actual paynieiit. The 
money was not jiaid ; and, on hill of foreclosure, 

1 court decreed an account of the principal money 
ving 6 percent, with j and interest at .5 per cent, only ; but, on appeal, 
if .paid within three ' decree was reversed, and mortgagor ordered to 
at arrear, court will be charged with 8 per cent, hitei’est fro.Bi tiie 
i small slip of time, end of three months after each payment became 
ms. 6o2. due. JBurion v. Slattery^ 5 Bro, B. C. 233. 

4i',' percent., with a ' 

r be,. paid aftei* each - Arrears.] — Interest ^ reserved at/o per 

qu^riefs beobme due, , cent,; but, if not duly paid,, then, to answer, 
per pent, Vdf’ tb® interest at 6 per aiinum ; great arrear of interest. 


S'iiillS 
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^Mortgagor dccrood io pay but 5 per cent., tlie 
i-eservation at (> per cent, being only as nomine 
p(euie. Holies v. Wi/se, 2 Vern. 289. 

Mortgagee in Possession.]— Where a mort- 
gagee was in possession, and there was a stipula- 
tion in the mortgage deeds for the payment of 
interest, at 4/. Kh*. per cent, if pahl regularly, 
and aZ. per cent, if nor, the court coniirmed the 
chief clerk's decision, allowing 41. UKs*. per cent. 
Stahls V. Ihniks. 9 Jar. (x.s.) 1049. But see 
i^nio/i Jhink of London v. hufrain, 50 L. J., Ch. 
74 : 10 Ch. iX 53 ; 43 L, T. oho ; 29 W. R. 209. 


shall be converted into principal, or that mort- 
gagee shall be receiver, with a connnissioii, us 
tending to usury ; but he mnj' stipulate for a 
receiver to be paid by mortgagee, and may 
appoint a bailiff, &c. Chambers v. (roluieln. 
9 Yes. 271 ; 7 R. R. 181. 


Price ^ 
half calf. 


As against subsequent Incumbrancer.] — A 
prior incumbrancer not allowed to turn interest 
into principal by indorsement, as against a 
subsequent incumbrancer, of wlicyni she hafl 
notice. Di<jbij v. Crtic/ffs^ 2 Eden. 200 ; Amb. 
612. 


MDl 


Second Mortgage for.] — Mortgagor gives 
second mortgage foi' what is due for principal 
and interest on first mortgage, and also for 
interest upon interest due on first mortgage. 
Quierc, if second mortgage void as founded on 
usury. Sucliett v, Bassett^ 4 Madd. 58. 


a. In General. 

G-eneraliy.] — Rule as to accumulation of 
interest upon interest not broken through. 
Conihe v. Slclaruh Dick. 436. 


Relief against.] — Where mortgagee, who is 
entitled to only 4^- per cent, interest, had coiu- 
l)clled mortgagor to turn interest into [)riiici]ial 
at 5 per cent, at the end of every six months, 
and, at the time the mortgage was paid off, 
insisted on an advance of six months’ interest 
over and above interest wdiich was due : on 
bill for relief against mortgagee, and to set 
aside a grant to defendant of the place of 
steward to a manor of plaintiff's, as obtained 
by fraud, plaintiff was relieved both in respect 
to the transactions relating to mortgage, and also 
in regard to the grant of stewardship. Thurnhiil 
V. Brans, 2 Atk. 330 ; 9 Mod. 331. 

Master directed to take an account only of 
what was due on the original sum at 4^- per 
cent,, and plaintiff to pay same rate of interest 
foi‘ any fresh money that should ap]>ear due. 


|lbridgme: 

f! 

|.iVING AU7 


Agreement for.] — A correspoiideiice took place 
between a mortgagee and a mortgagor, extend- 
ing over a series of years, in which the moit- 
gagee stated his intention, if the interest upon 
the mortgage debt was not paid, to add it to the 
principal, and to charge the same interest upon 
the amount as the mortgage bore. The mort- 
gagor replied fi'oin time to time that he could 
not pay the interest, and that it must be added 
to the claim of the mortgagee : — Held, that it 
did not amount to an agreement to pay com- 
pouiul interest ; and the claim of the mortgagee 
was not allowed. Tomj^soay. Leith. 4 Jui*. (N.s.) 
1091. 


i| |i; author, but of 
|||<JOinpreliensivo 
liprt legal essays, 
III relereiices to ai 
||rer|iiire. 
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H ate, a ad aotlio 
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Implied.] — Where interest has, for a 

length of time, been paid upon a consolidated 
sum of principal and interest, an agreement to 
that effect will be inferred, and dcci’ce made 
accordingly JLCarthi/ v. IMuidaff {Lord'), 1 
Ball ck B: 375. 


On Account stated.] — Compound interest on 
moi'tgagc allowed on foot of an account stateti. 
Chesterfield {Ijord) v. (frommell, 1 Eq. Abr, 287. 

In Colonies.] — Mo larger sum can be recovered 
by way of interest on a mortgage in one of our 
colonies (Demcrara), where the Dutch law is 
retained, than a sum equal to the principal. 
Shand v. Brereton, 1 Knapp, 160, n. 
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Nature of.] — An agreement to turn 

interest upon a mortgage into principal must be 
done fairly, and on the advance of fresh money. 
Thornhill v. Beans, 2 Atk. 330 ; 9 Mod. 331. 


Absence of.] — In the absence of special 

agreement, simple interest only can be charged 
in a mortgage account. JJaniell v. Sinclair, 50 
L. J., R. (i 50 ; 6 App. Cas. 181 ; 44 L. T. 257 : 
29 W. R. 569. 


limitation.] — A. and B., reversioners 

after a life interest in 0., mortgaged their pro- 
perty and covenanted that interest in arrear 
should be capitalised, and bear interest after 
the same rate ; and C. also assigned her life 
interest as a part of the security : — Held, that 
tlie covenant wa.s good and valid ; and that the 
mortgagee wms not limited to six years’ interest. 
Oiarhson v, Henderson, 49 L. J., Ch. 289 ; 14 
Ch. I). 348 ; 43 L. T. 29 ; 28 W. R. 907. 
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A.heuknnt..Ja.,e., ». 

1,6 due for interest, ln-’Lriett 

over the mortgage, m haiid°a"voes‘ to make 

ifnfenf P. 

i Mm to a Lated sum duo for the princiim 
oi»r ami the report was confirmed As 
^ i'^ n \v'‘Tii nt 5 iiGi’ cent., iiiicl tlieic A\tX& 

‘hdeS gagee and creditors besides from 
and persons claiming -t per cent. Jlami: \ . . ii>ni>..± 

'itvof the mortgJig^'i*^ 1 

‘ (hie, settle the | . 1 . AixiU'^ARS. 

,al. jrathmc^ | on. j-Though interes 

i when the mortgage is 
have interest for 


the mortiragor’s consent. ^ 

3 Atk. 27i. 

If a considerable sum 
and the mortgagee assigns ' 
consideration of the aiuoi 
and interest, (if such assigi 
privity of the mortgagor,) 
carried on only on the p 
mortgagee had applied to 
and demanded his money, 
ioin in the assignment, 
refused either to pay or ]( ^ _ 

have interest both on the pnncip. 

Anon., Bunb. 41. 

As between mortgagee ^ 
under him, without the priv ^ 
they cannot add to what is _ 
account, or turn interest into princip; 

Y. Walltoijn, 4 Yes. 118. 

TO avert ° o mdereKhc T&an., 2 Atk. 880 : 

debt being m aiToai, the mm t g 

mortgaged ArfLdant tVas induced to on a mortgage, interes’ 

s de^, the owner of^^the the .-ortgago. 

treapiSe tho“rreSs of interest Whether mortgagee 
pinpoitu Py the transferee, and to of interest, shad be at 

winch had .^^^on the mortgaged cient fund, to abandor 

charge purport- interest to his prior 

ym“m^he interest npon the creditors, qumre. lu 

mg to olmige the "yy-. ^^ive inasmuch for an’cars being tal 

mortgaged estate was ^ ,,, 3 not , 

vet' the trausfcrele was entitled to charge cellor doubted whethc 
charge, yet the tiaustuee arreai-s of interest act of the creditor M 

l^inirihe estate, ^^s money paid by oG umuM be at ^ 





, : : : Mm^GAXj&— Interest ^ 

oi be eharo-od oil the lands was entitled mnler Ms father’s will, ami in 

tJiam V Ifli'niconrt. Pro. Ch, March, 1869, intestate, ami there was no icga. 

' personal representative. The mortgagee, having 

filed a bill for the administration of the iatiiCT s 

Interest.1— A mortgagee of estate, was, on behalf of a surety of tlic mort- 

aest ill land is precluded g^^gor, paid the principal and interest clue on the 

a-e than six years’ arrears of mortgage security and a siun for costs c»t suit 
cemine^ whilst the property Ou motion to dismiss the bill i-icid,_ that im 
Smith I-nil, 47 ,L. J., Ch. was not entitled to six months’ interest in lieu ot 
;• 38 L. T. G38: 2G Mb R. notice, but that he \vas entitled to the costs cd 

’ the motion, as he had been paid off in a suiinnaiy 

had lent 3.000/. on a raort- way. Zeftay. IlutcJiUs, L. R. 13 Eq. 

' ’ ’ ■ e if in an administration suit a mortgagee 
in trust for llirec consents to the sale of the mortgaged property, 

of the v^ucli consent amounts to an acceptance by mm 

with an ultimate trust of notice to pay off ; and, if the projierty is sold, 
rhorrgaged his is not entitled to six months interest in lieu 
ice, but only interest for the period wliicli 
•eiies between the actual payment ofi and 
:piration of the six months from the time ot 
consent being given. Day y. 31 

970 ; 31 L. J., Ch. 806 ; 8 Jur. (N.S.) 1166 , 
lOW. R. 728. 

3ty in Completion of Order,] — One of 
iaries under a will mortgaged hei 
the testator’s estate. She gavCr tlie 
six months’ notice to pay oft the 
11 the 1st of July, 1885, and on the 


interest, aiUiougu a 
was reversionaiy. 

788 : 9 Ch. D. It: 

S7S. ' ' 

A testatrix, who . , 

cage of freehold property, bequeathed the locome 
her residuary estate ‘ ' ■ - 

persons for tiieir ioint lives and the live 
survivors and survivoi\ 
in favour of PI. absolutely. H. 

reversionary interest in thci 3,000/. to the plain- cf 
tilf. and died insolvent several years before the inter' 
death of the last tenant for life. :Xo arrears ot the e; 
interest on the last-mentioned mortgage having such 
been ]iai<l, the plaiiitilf, on the death of the last peav 
tenant for life, sought to recover the whole 7 L. T. 122 
arrears of interest Held, that arrears of interest 

could not be recovered while the ])roperty was Bel 

reversionary. Ib, benedu 

Held also, that the mortgage of tiie revei- interest in 
sionary interest was not a mortgage of an mortgagees 
interest in land within s. 42 of 3 & 4 W ill. 4, c. 2 < , mortgage < 
and that the plaintift was, therefore, entitled to 20th ot IWay 
recover the whole arrears of interest. lo, action to adii 

n tioiiof theb 

iSV/? aim ) Limitations, Statlie ot. iTinvto'oo’ 


6. Against ^ilouTGAGEE in Possession. 

After Satisfaction of Debt.]— Mortgagee let 
into possession by mortgagor till he slmuld be 
]>aid the sum lent aiul interest, overpaid m two 

' ' over thirtv-two years longer, 

n and interest (from 
to pay the receipts to a 
-ler cent, only, though he 
all shai'Gs of a prior mort- 
■)t! at 5 per cent. 
M‘Cle. 149 ; 13 


years, aiuI holding 
was charged with the balanc 
the datti^of the mhice " 
pri(3r mortgagee) at 4 p 
had purchased t^vo sma, 
gage, which had been paid <. 
interest. Ayohdcacoa v. Boicc 
Price, 353 ; 28 R. R. Gba. 

There are, however, except ioi 
interest. S. tl, M*Clel. 166. 

Morta’aofGe in possession char 
on palw'of rent vcccive<l by ,, , 

satisfied. Trlmledon v. JlaiirdL 1 -jail A i . 

377 ‘1 1-2 R. R. 08. , ; 

W'lierc the mortgagee in possession became 
overpaid during the suit t(j redeem i—Held, that 
ho was liable to iutevest on the balance trom 
Ike date of the veport, aial ou the rents, to., 
subsequently received, froui the date of suck 
reocitits. Lloild v. 12 Sim. dOl. 

i'lorttmgee in })OSses,sion holding over after 
pavmient of his principal and interest, charged 
with the balance and interest. (yaanrU \ . 

1 Matld. 269 ; 16 R. R. ^14. 


nar 1852, pursuant to an 
to administer the trusts of 
0,099/. consols was trans- 
satisfy an annuity of 600/. 
>v the will. B., who w'as, 
Rely entitled to the fund in 
? life interest therein, mort- 
ary interest to secure the 
A. died in 
by the trustee of 


repayment of 5,000/. and interest, 

F TO P4Y OFF. JuTii 1891. Upon a petition b , . 

p B ’s marriage settlement for a transfer to him ot 
:ule that, ui case of co^rt, after selling S(V much thereof 

lortgagoi, MX month. would pay the .ataount due on the mortgage . 
given, applies when f]^Q mortgagees had taken no 

id payment oil a par- compel paymeht of their security, they 

oy s not_ then pa,d. to J ,„onths; interest yrmn 

J., Ch. OM , 1< L. 1. service of the petition on thorn) 

in lieu of notice ill the usual way. tbamit y, 

,.__A sou, la 18.0, 

interest to which be U 1.'.384 ; •' 'y. 
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liO'RTGrkGE— Interest. 


Agreement for — Title Deed not rorthcoming.] 
— ilortsagor, ilesiriug to rodeeni. agrml to 
throe inonths’ interest in lieit of notice, “ort- 
eageo was tinalilo to produce the title deed : 
Held, that interest must stop at the end of the 
three months, .fiimeg v, Itiimseii, db L. J., on. 
S4,-. ; 11 Ch. 13. S98 ; 27 W. 11. G17 


Eauitahle Mortgagee.]— An equitable mort- 
gai'-oe. who had proved his debt before the 
miTster, was ordered to reconvey *>] ^he imi;] 
chaser receiving Ins pioiiey without tiie 

usual notice. v. Sirift, 5 Jur. Oio. 


Where Mortgagee in Possession.] — A inort- 
fi'ao’oe who enters into possession of the moitgagec 
property, since he thereby does what amounts 
to taldiig proceedings to pcover his mortgage- 


to raiuiig prucetjuui^ii^ tv; „ 

inonev. deprives himself of his equimble nght to 
insist" on six months’ notice or interest in lieu ot 
notice from a person seeking to redeem^ the 
mortgage. Jiovill v. L. J., Oh. o-±- . 


i Assignee of a mortgage from persons not 
^ having notice of mortgagor's being only tenant 
for life, not bound to discover whether Jic hiin- 
sclf had notice. Suret v. Suuilicote, 2 Bro, he 0. 
07 ; Dick. (>T0. 

A party taking an. equitable inorrgagc wito. 
notice of a prioV equitable mortgage canuor. 
bv assignment to another without notice, give 
him a better title. Ford y. d hitcAi) Beav. 

Where mortgagee assigns wiilioiit iietiee. 
delivery of goods by mortgagor to mortgagee 

a good discharge as to mortgagor against assignee. 

After an assignment of a inortgage, payments 
to the mortgagee, with notice, must be arawyen 
by the assignee ; the registry, the premises being 
in Aliddlesex, is not notice for this purpose. 
Tender, after the bill tiled, of the balance, 
deducting the payments to the mortgagee, with 
costs, deprived the assignee of subsequent costs. 
Williams Sorrell, 4 \^es. 380. 


[ISOG] lCh.64S; 44 W. 11. 523. 


In Compulsory Sale.]— In the case of the com- 
pulsory imrchasc, under the Lands CTauses xVcg 
1845, of laud being subject to mortgage, interest 
is payable by the vendor to the mortgag;ee in lieu 
of notice. Speneer-Bcll to X. 11. M}f., r>d 

W. II. 771. 


Ship.]— The contract of mortgage of a ship 
provided tliat interest should be paid half-yea,rly 
ill advance. The mortgagee sold the ship 
shortly before a half-yearly day for payment of 
interest, an<I received the balance ot purchase- 
money (covering his principal debt) three clays 
after that half-yearly day Held, that he was 
only entitled to interest in respect of the three 
<lavs for that half-year. Bunner v. Berridf/e, oO 
L X, Si, r,30 : 1 S Ch, D. 254 ; 44 L. T. 680 ; 29 
W. K. 844 ; 4 Asp. M. C. 42U. 


Sub-Mortgage.]— A mortgagee assigns the 
mortgage debts, and executes a bond to the 
assignee for the arnouiit, but b}” a mcinoianduni 
I of even date with the assigimieiit he declare> 

! that he advanced to the assignor part ot the 
! debts only, and will stantl possessed of the 
I remainder (specifying the amount) in trpt tor 
I the assignor. The seeurity proving deficient 
! Held, that the transaction was in substance a sul>- 
i mortgage, giving the assignee a priority as to 
'the amount advanced by him. Berrldtje, A-/ 
parte, Bootiotitoi'e, lu re, 3 IMoiit. D. A D. 4b4 t 
Jur. 1141. 


D. ASSlGlSiMENT AND TRANSFER. 

1. I/i General, 1483. 

2. At rndermlue,l^^iK 

3. Title of A^Tuj nee, 1485. 

4. Acciniiit, 1488. 

r>. Under Vendor and JPurehatter Art, 1874, 
,v. 4, 1490. 

G. Under Conrei/anei/af Art, 1881, .9. 15, 
1490. 


! Building Society.] — A building society is not 
i precluded by the ]jrovisions i)f the Building 
1 Societies Am, 1874 (37 A 38 Viet, c, 42), from 
' exercising the ordinary right of a niortgagee to 
transfer iiis mortgage, by way of assignment, to 
any third person. Ulster Permanent Build I nr/ 
Society v. Crlenton, 21 L. R., Jr. 124. 


1. General. 

ITnder Deposit.]— Where a debtor deposits 
a title deed with his creditor, as security for a 
debt, the interest which the creditor thereby 
acquires in the deed may be assigned by him to 
a third person. Ilohson v. Mi llond, 2 M. A Rob. 
342. 


By Parol,] — ^An equitable mortgagee by 

' deposit of a deed cannot pass his interest in the 
. . , property by a parol voluntary gift accompanied 

‘ ' by delivery of the deed ; and, as liis interest in 

the deed is only incidental to his interest in^ the 
V, mortgage, the donee of the deed ha.s no right 

to retain it. Bdalrardm'n, Bi ne, SMWto v. 
Tiotmih, 55 L. J., Ch. 741 ; 30 Ch, D. 39G; 53 
T,. 74G ! 


Mortgage of Two Estates, One Surety for 
Other— Sale of Mortgagee’s Interest to Prior 
Mortgagee, after Oj^er to Owner of Surety 
Estate.] — A mortgagee upon two estates, one oi 
which was not to be hati recourse to unless the 
other ju’ovedinsiifiicieut, instituted a redemption 
I suit against the prior mortgagees of the other 
property, setting up various doubtful claims 
against them. Tlie prior mortgagees oUcrc^l a 
small sum of money for the purchase of tier 
interests. She a])plied to the owners of the ; 
surety estate, ofi’ering either to sell to theui on the 
same terms or to allow them to continue the 
suit. They refused or neglected to do anything, 
and she then sold to the prior mortgagee Held, 
that under the circumstances the sale 
binding on the owners of tlie surety estate. 
Acland v. Grarener, 1 N. R. 350. And .see 31 
Beav. 482; 32L.J., Ch. 474. 


^ L, % 745 j 34 W.'ll, 286— C.- A. ! 

7.;;;'''^"'''' 




Vesting, under Trustee Act, 1893,]— The excep- 
tion. of mortgages for securing trust money from 
the operation of s. 12 of the Tiaistee Act, 1893. 
explained. Bondon and County Banhiny Co.w 
Goddard, 65 L. J., Ch. 261 ; [1897] 1 Oh. 642 : 
75L. T, 277; 45 W. R. 310. 


. TXQt necessaiy i 

i‘, * / 'i I i 1'" < ' ’i,,! /b' * '' \ 


Practice— Injunction.]— S., in consideration of. , 
a loan of 10,000^. from G., assigned to the latter 
-two mortgages, -which he hekl ufwn an estate 
.belonging to am I exccutetl another mortgage 
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™-D by wav oE furtlier addition to the securities then already hold by 
on 5.’s mo'rtsnge debts ! S. & Co.,” but without making any aetu.al assign- 
^ht an action u'^ainst him ■ inent oE the mortgage itself, oi the moitgagci 
iS'morteage <lcea”whi^ , property :-Held,t.hat S. & Co. contunio^ n m^r- 
-rain. On motion to dis- j theless, the equitable mong-agees .d ^ 

-ranted bv the vioe-clian- gaged property, bmitli, E.e pit rtc. - Dun,. 4,. t. 


2 . At rxDERVALUE. i i 2 G 7 : 9 W. U. 877 . 

enerally. j-A purchaser or mortgagee buying j On’ the 10th of ^ 

in incumbrance for loss than is due ^“^^‘Sasodto B tor 2i.O . then 

etlie benetit of the whole money due thereon. I m a^um ^cedi 

?h^ro a SA; buS in an incumbranee, ! ledge.l the receiirt of 250 A ami ^hc 
■hall bo alloweii'all that is due on it, though , a receipt for tha-t sum mdoised on 
tught i n for less ; otherwise, if an heir or j deeil. On “h ° vho ^te ft U 
iteeW in an incumbrance. v. IMl, no m 

ii“h5'if.tar SCiSmiAiTiTS i 'K^sMtESp’jSegss 1 

firs rs;j.“irs&ss'r. s 

ecra’without pavin.g the whole money due on entitle the plainti-EEs to . 1 = 

hw... V. . 4, 1 v™.. 

’>• not been advanced, the account n 

sr„f ,gr:« ‘.sss SfrEri j s 


|kbridgme 

liViNG AU1 


I author, bnt oj 
|■m]^ipreheILsive 
i at legal essays, 
|.a*eferences to a 
j|;eqihre. 

ba:!!i aOb' 
ill ate, and autiio 

lave secured i! 
'f: .unetiiiie Bdito 
it of t!ie Soc! 


I f). RAWfJN.'^. 
X MArDOXE) 
. Mli[R MA«7I 
. wruTZBru 
MAS BEVEN. 
HAXTOX HIC 
r. CILALLIS, 
eh.j,, m 
I AXSOX, Es.ti. 


-- - ;For Assignment.] — A. niortgag 
to three trustees, B., C. and D. S(>mc 
B. who was a solicitor, haying in 
sum belonging to a client, E., propo^ 
out on a transfer of the mortgage, i 
a transfer, ^vhlcliwas executed by A 
kit not by D., and a receipt for the 
signed by B. and C. alone. iSo 
ever paid, and it was lost bjyB. s in 
” that the transfer to It. xias 
X ' ig acthali 
the deed was 


sur F. W. Mi 
l‘HIAN Wib 
.LKiOH, Esti. 
fhiBDARiX . 
THEOBALD. 
. BURNEY, ; 


Held, - 

the consideration not haviii; 
and that, in equity, t^-su. 
both against the mortgagor 0 

MHMn V- Cloives, 20 Beav. (>1. 

An action was brought by the kV 

mortgage against the “Xsider i'- 

navment of the money which was the tonsiaeia 

tion of transfer, or dS- 

deeds back again. Ihe P^f "‘f A the 

dants employed in.the matter „ok 

eels to the solicitors, they undeitakin y 

to.thommr to pay thy money. Tut: 
A Tnhhe.iamv.mQmW't#. the otu 


ASSIG-KEB 


•L Title of 

erally.]— The assignee of a mortgagee 
sta.nd in any <lifferont character, or hold 
liferent r>osition, from that of the mort- 
himsclf. although the mortgagor inay not 
leen a party to the assignment. U alker v. 

L. J.,1LC.30:L. R. 1 P. O.o0:12 
381 ; 14 L. IL 686 ; 14 W. B. 484 . ' ^ ./ 

Lgnment after Beposit*]— AL Co, deposit , 

B. & Co. the mortgage deeds of certain j- ® 

al pt’otiertT, for securing a floating Imlance 
xmi M: &‘0 o. to S. & Oo.^.and afterwards. ;eitte^:re 
.e an a$signiiient of the mortgageyl|bt^,^Hn.,idainhf 
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ght peuple, aij 
inaimer, and • 
are detail.” — 
lienees are si 
j.itloii on Engl; 
! '’ally are kiioy 
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the defendant as.sertin.tr a right against tlie 
property in the nature of an unpaid vendrii’s 
lien :— Held, that, as the ])lamti£csby the deefl of 
transfer and receipt ^vliich they hajidcd 1o 
D. and P. enabled them to represent to the 
defejidant that the LOOOZ. which he had pre- 
viously handed to 1). ajid P. had C(nue to tlie 
hands of the plaintiifs, they had raised a counter 
equity which prevented their claiming a vendor s 
lien, though this would not have been the case if 
(D. and P'. having no authority to receive nnuiov 
for the plaintiffs) the defendant had paid the 
l.UOOZ. to D. and P. at the time when the deeds 
were delivered to liiin, since he would then have 
known that the })laiiitifhs had not receLved the 
money. Sivi/ihanlv>>\ Mr j?arfr (^ll Ch. D. i)2T)'). 
distinguished. Gordon v. Jumei<^ 30 Ch. I). 240 : 


February, 1889, the solicitors tellinghim so much 
notice was required. On the 22nd February 
the solicitors handed over the deeds and the 
transfer to the defendants. On the 15th March i 
the solicitors tiled their petition in bankruptcy. 
Idle defendants never paid the money in cash to < 
the solicitors, but they set off in their books part ’ 
of a sum owed by them to the defendants : — ] 
Held, that the defendants ought to have [>aid the < 
solicitors in cash, and were not entitled to set off 1 
a debt due to them from the solicitors; that i 
there had been no imgligcnce on the part of the : 
plaintiff, and that the deed was an escrow until 
the defendants had ])aid the money to the ^ 
solicitors in cash. Coupe v. Gollyer, 62 L. T. 927. 1 

On the transfer of a mortgage for l0,UU()/5., ] 
with a7i additional advance of 4,0007., it was < 
proved that the 10.0007. was paid in bank notes , 
by the transferee to the original mortgagee, and 
the 4,0007. by a cheque to the mortgagor, as to s 
which there was no proof that it was honoured : 
— Hold, that the payment of the 10,0007. was a 
sufficient consideration as against one claiming 
under a voluntary settlement. Doe d. Barnes v. 
l{iH\ 6 Scott, 525 ; 4 Bing. (_N.C.) 737. 1 

Lease Assigned hut not Delivered.] — ^Where, 
under a lease from A. to B. for twenty-one years, 
at the rent of 507., B. by indenture assigned the 
lease to ok, to secure money previously advanced 
to him by C., a great part of which was laid out 
by B. in repairing and improving the premises 
demised ; and C. registered the assignment, but 
did not take the indenture of lease from B.. who 
afterwards g-avo up the indenture to A., in con- 
sideration of receiving a further advance from | 
him of 2007., to be expended in furtlier improve- 
ments ; and A. granted him a new lease, at the 
increased rent of 707. per year ; and B. afterwards 
again gave up that lease, on having another 
advance made to him of 2007. more by A-, and 
took a third lease from him at a rent of 907. : — 
Held, that C. was not, under the circumstances, 
precluded, by the neglect to take from B. the 
indenture of lease, from availing himself of the 
assignment against A. Bailey \\ Fermor, 9 
Price, 262 : 23 E. E. 666. But see Goodtitle d. 
Xorris V. Moryan. 1 Term Rep. 755. 

Fraud of Solicitor— Jifegligeiice of Transferor.] 
— H. and .H. were mortgagees for 1,0007, on pro- 
perty of S. Their solicitors, J). and P., who had 
the deeds in their custody, applied to the 
defendant, who was also a client of theirs, 
saying* that they believed be had 1,0007. to invest 
on mortgage, and that G. and H. wanted 1,0007. 
on a transfer of S.’s mortgage. Tlie defendant 
inspected the property, and, being satisffed, be, 
on the 19th of June, 1878, sent the 1,0007. to 
B. and P., who gave him a receipt for it. In 
July I). and P. fraudulently induced G. and H. 
to execute a deed of transfer to the defentiant 
with a receipt indorsed, which deed they stated 
to G. and H. to be a deed of reconveyance to S. 
on his paying off the mortgage. D. and P. 
shortly afterwvards handed this deed with the 
title deeds to the defendant, and went on paying 
him interest as if they had received it from S., 
who was in fact paying his interest to the agents 
of G. and H. ; G. and H. made ho, inquiry as to 
T,he mo3:tgage,, and this went on till 1883, when 
:k,v D. and Ik became bankrupts, and the 1,0007. 

■ , - received from the defendant, which ha.d never 
handed over^' .to, G.,’ hnd. H.j 'Whs lost. 

' G; and H. then brought their' action -against 


signor.] — A mortgagee who takes an assignment 
of property without notice of any defect in his 
assignor's title acquires a good title, notwith- 
standing that his assignor has in fact been 
restrained by injunction and the appointment of 
a receiver from dealing with such property. 
Wl/jram, v. Biuddey, 63 L. J., Cli. 689 ; [1894] 3 
Ch.' 183; 7 R. 469: 71 L. T. 287: 43 W. E. 
147— G. A. 

Assignment after Decree.] — After decree in a 
suit by a second inortgagee to ledecm the first, 
and foreclose the subsequent mortgagees, one of 
the subsequent mortgagees assigned his interest 
in the premises to A."; A. then fflecl a bill against 
all the parties to the former suit, praying to be 
entitled to the benefit of that suit, and to redeem 
the mortgagees who were prior to himself, and to 
foreclose the others. The bill was dismissed as 
against all the defendants except the assignor, 
and A. was declared to be entitled to stand in his 
place, and to use his name in the further prosecu- 
tion of the first suit. Booth v. Crcmdclie, 8 Sirn. 
352. 

Equitable Mortgagee with Notice — Assignee 
without.]— A party taking an etputablc mortgage 
with notice of })rior equitable mortgage, cannot, 
by assignment to another without notice, give 
him a better title. Ford v. Whiti\ 16 Beav. 120. 

Notice through Solicitor. — A transferee of^ a 
mortgage is not affected by the knowledge o£ t’nc 
solicitor, acting for him in the matter of the 
transfer, of an incumbrance subsequent to the 
original mortgage, so as to [)revent him from 
making further advanees, such knowledge not 
beine material to the business of tlie transfer 
WfylUe ^r. Pollen. 3 Be G. J. A S. 596 : 2 N. E. 
500 ; 32 L. J., Ch. 7S2 : 9 I.. T. 71 ; 11 W. E. 
1081. . 
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of the mortgagor ; the assignee takes subject to L. Society ; the tenant in tail in minaiiuler was 
the account between the mortgagor and mort- an infant, i^in order was then inat!e (.>n a siirn.- 
gagee. Mattheic,^ -t A^es. 118. S. mens taken out by the infant tenant in tail by 

(liamljcni v. Goldioiti^ 9 Yes. 2(>4 ; 7 R. It. ISl. his next friend, to which the trustee of the icriu 
AVhere assignee takes assignment of mortgage was the only defendant, that the tiaistee should 
without inquiring mortgagor to be a party be at liberty to raise the sum of lO.OOOh whicli 
thereto, he takes, though he has no notice, sub- M. had called in, by way of transfer of the 
ject to the accounts subsisting at that time hereditaments comprised in the saitl mortgage, 
between the mortgagor and mortgagee. Brad- except a small portion thereof, which should be 
mdl V. Cafchpole^ 3 Swanst. 79, n. ; 19 R. R. 180. released, and that the costs of all pai'ties of the 
Although the trmisferee of a mortgage, with- tmnsfer should be raised by a mortgage of the 
out the mortgagor^ coucurrence, takes it subject part so released for the remainder of the term, 
to the equities affecting the account between the The costs were accordingly raised by a mortgage 
mortgagor and mortgagee, andean claim on his of the excepted portion by the ti'ustee, and the 
security no more than is justly due fi'om the mortgagee now took out a summons for fore- 
mortgagor, yet, if the transfer is for value and closure, and a receiver. The L. Society opposed : 
without notice of equitable grounds whicli render — Held, that the trustee of the term had not 
the security impeachable Tiy the mortgagor as discharged alibis duties, as a sum of l.OOOZ. might 
against the mortgagee, then, as between the still have to be raised under the tinsts thereof, 
mortgagor and transferee, tlie latter has the besides which he had a right to redeem the niort- 
hetter equity, and is entitled to what is due to gage for 10,00OZ., andhad'a duty to hisccsriiiqiie 
him oil his security. Xant-y-fjlo and Blaina trust under the term to preserve the equity of 
Irontoorlis Co. v. Tamvlln. 85 L. T. 125. S. R., redemption, and therefore the mortgage to raise 
Judd V. Green, 15 L. J., Ch. 108 ; 38 L. T. 597. the costs of the transfer' was binding on the 

tenant for life and his assignees, apart from the 

Effect of, as to Money Bue.] — Where order, for the amount of the taxed costs of such 

mortgagee assigns his interest in mortgage, all transfer. Sewell v. Btsltojq?, G2 L. J., Ch. 985 : 
the money then due shall be accounted principal. G9 L. T. (IS — C. A. 

3 balk. 211. 

If a mortgagee fairly assigns his mortgage, unber Vendor and Puechasbe Act, 
all the money bona tide paid by the assignee shall IS?! s 4 

be accounted principal, but the mortmigor shall ' ’ ‘ ^ 

not be concluded thereby. Smith x.^Beutherfon, Application of Act.V The 4th section ot tlie 

1 Ch. Ca. 07 ; Gladmaav. Henchman, 1 Eq. Ca. Vendor and Purchaser Act, 1874. does not apply 
Abr. 287. S. C, nom. Gladwyn v. Hltohman, to a transfer of a mortgage, and thci'efoie the 

2 Verm 185. And in Anon., 1 Oh. Ca. 258, such legal personal representative of a mortgagee of a 
was said to be the constant rule in equity, and freehold estate cannot, on receiving payment 
that there was not one case contra, except Pmfer <^f the mortgage debt, convey the estate to a 
Y. Iluhhart ovHohart (2 Ch. Rep. 85 ; 8 Ch. Rep, transferee. SpraMerif s Morf(}t((fe.Inre,\\)l.X.. 
78), which was decided by the lords upon its own b'Ti. 028 \ 14 Ch. D.i5l4 ; 43 L. T. 82 : 28 W. R. 822, 
circumstances of peculiar hardship. See also V., ^^'hlte's Ilorfyaye, In re, h. d., im. \ 
Macclesfield {LorJ) v. Fltton (1 Yerm 168), 29 W. \l. irnd Jhawlie s Mortyaye. 

where the court thought ir reasonable that the L. J., Ch. 805. 

interest should carrv interest with respect to Sect. 4 of the Yeud or and Purchaser Act, 18 m 
an assignee. " (87 & 88 Viet. c. 78), is contined to cases where 

Mortgagee assigns his mortgage to S., wdio pays mortgage is pmd off and the estate lecon- 
oif the principal and the interest, which is con- ^ 

siderahly in arrear. Whether this interest shall 

be reckoned ]u’iucipal against the mortgagor. 6. Under ConveyakgiisG Act, 1881, s. 15. 

‘.Mortgagor entitled to Sedeem.”] — The 
I r.n,orty_Wiis conveyed to rtustces to raise by u^^ovtgfiao/ entitled to redeem" in the Convey- 
moi-fgage .o.UdOZ., and pay oft prior mortgagees ancing Act, ISSl, s. 15. means a, mortgagor, or 
whoso mortgage debts includmg arrears ot claiming under'the mortgagor, who ha.s 

lureres^amounte, I tothat sum. 1 he trustees did ^ ^ reconveyance from the 

no . latse the tn.OOOL, but allowed A. to pay off jjiQi4j.ageo ; and no other person can take advan- 
the pnor mortgagees, and to take transters ot 'Sf "that section. Teeran y. SinitJi-. r>l L. J.. 
their mortgages, and then, m consideration ot g.,j . gy 47L.T. 208; 30 W. E. 

such payments, executed a deed purporting to q ’a 

assign to A. the 75,OOOL raisable under the trust, ’ 

and to mortgage the property io A, for 75,000k : Conseiat of Puisne Mortgagee.] — If there are 
— lieid, that A. was not entitled to stand as a and subsequent mortgagees of the same 

mortgagee for the principal of 75,000/., but only estate, the mortgagor cannot require the iirst 
for the principal and interest due on the trans- mortgagee to assign the debt and property to 
fmu’cd mortgages. Thomjpson y, Hudson, L. IL 2 ^ nominee of his own, under that section, without ,, 
Eq. 612. the coBBent of the puisne mortgagee. Ih. . ; ; 
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permittiQg him tt.) redeem the mortgage, is not igsponsihle for it in its iiitegnty ^ Jlood v. 
of right entitled under the Conveyancing Act, :LaHton, 2 Gilf. (k) 2 , - Jiu. (Js.fe.) , 4 \ . i., 

1881? s. 15. to require the mortgagee to transfer 575. 

the nioi-tgage debt and premises to a third per- If a mortgagee dea-s %vith the moit^.,ci^e 

son. v. Jlh/iil, 20 Ch. 1). 667; 50 estate as to render it 

I 'V 505* H"> W K f>‘V^ it on full payment, a court ot equit_> %MiL pic V tLe 

’ ' ‘ ' * ''* him suing at law to rocorer the mortgage money. 

Palmar Y. Handrie^ 27 Beav. 841). 

E. EFFECT OF, ON LIM OF Must Discover Boundaries/J---:\h>rtgagc‘e 

i it ji n -bX . estate, partly in settlement, must iliseoyei- 

Intention,] — A mortgage of property does not boundaries. Stroda v. J'jlaahbi/r/ta, 8 \ es, 

alter the existing limitatfoiis affecting it, except 225. 

for the imrpuse of the mortgage, unless an express « , ^ . 

intention be shown to resettle it. Ilastinf/s . On a Sale.] -A mortgagee ni exercising 

(Lftrd) Y. JlstJet/. 30 Beav. 260; 8 Jiir. (X.B.) his power of sale is not (except as to tim 
225 ; 10 W. IL* 78. S. Ih, Wood y. ^^'ood, 7 balance of the purchase-money atter a sale) a 

Bea%\ 183. ' ' * trustee for the mortgagor, even if the mortgage 

is in the form of a trust for sale. Pi>auu\s v. 
Eevoeable Settlement.]— Mortgage in fee is ^razahnudf (8 Mer. 200) and Rolwrt^^oa v. 
a revocation pro tanto only of a settlement with Xorrla (1 Giff. 421) observed upon. Warner v. 
power of revocation. Thorna y. Thorne, I Jacob, 51 L. J., Oh. 642: 20 Ch. B. 220; 4t; 

182. L. T. 656 ; 30 W. K. 721. 

Joint Tenancy.] — ^Mortgage severs the joint Under Power given to Mortgagor.] — 

tenancy of the trust of a teian. Yorlte v. Stone, Trustees having power, during the minorities 
1 hlalk.'irxS. of tenants for life or in tai.l, to superin tend tlie 

management of an estate, cut timber, erect, pull 
down and repair houses, and do yarious other 
things of a more or less similar character, “ and 
generally to deal with the premises as they or 
he might do if they or he were the absolute bene- 
iicial owners or owner, without being answerable 
for any loss or damage whieli might happen 
therebjq” deposited with a bank the title deeds 
of the estate to secure an advance of money to 
be employed in tlge erection of Iniildings under 
the })ower Field, that the bank Inrtl no valid 
title under the power. JPuwm y, 8Iu0eld and 


F. MANAGEMENT AND ACCOUNT. 

1 . General Pir/kU and Putieit of Mortgagee, 

1491. 

2. Mortgagee hi PorsesPion, 1192, 

3. Aeeonnt, 1497. 

4. Growing Gropa, WAY. 

5. Len.seH, 1506. 

6. J/hic.s'. 1515. 

7. Ontlag and dlependiture, 1517, 

8. JlenU and ProfiU, 1525. 

9. Timber and Waide, 1584. 

10. liigkt to Poiicg Monega — See Iksu- 

BANCE. 

11. Preaentafion to Benefice — See ECCLE- 

SIASTICAL Lawl 


Heed not take Possession.]— Mortgagee cannot 
be compelled to take Y)ossession, but may fore- 
close. Penrhgn (^Lord^ v. IlngkerS, 5 Ves. 106. 


2, Mortgagee ix Ih-yssESsiox 

a, Who is, 1492. 
h. Position of. 1496. 





— Held, that tlicro was not an entering into 
possession or into the receipt of the rent by the 
inoi'tgagee. Ml/rdx. (^artf{i)\ 35 Beav. 171. 

1>. was the ageuf of a mortgagor, and received 
the rents of tlie estate for him, ainl applied them 
in payment' of the interest to the mortgagees. 
The mortgagees wrote to 1>. incloshig notices to 
the tenants to |.>ay tlie rents to them, vrhich lie 
was to serve, on tlieui if the mortgagoi' should 
attempt to interfere. 13. replied promising to 
pay the rents to the mortgagees, and not to the 
mortgagor. The notices were not scrve<l on the 
tenants, but 13. paid Iho I’cnts as he received 
them to the mortgagees : — Held, that the mort- 
gagees couhl nut be charged ns mortgagees in 
possession. Bln/Crv v. Pollorh, 55 L, J.. Oh. 513 : 
32 Oh. ]). 53 ; .5-1 L. T. 473 ; 34 AV. 10 383. 

The mortgagees of land, consisting of copses 
and of a farm which was let witliout the shooting 
or the timber, gave notice to the tenant of the 
farm to pay tlic rent to the mortgagees, and 
afterwar<is moved to restrain the mortgagors 
from cutting the timbei' : — Held, that though 
the mortgagees had bcciome mortgagees in 
possession of the farm, they had not become 
mortgages in possession of the shooting, the 
cojiscs, or the timber, so as to be liable to 
account for default. Sunnunti v. Shtrletj, 4G L. J., 
Cii. 875 ; G Ch. D. 173 ; 37 L. T. 121 : 2G W. ll. 25i 
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MORTGAGE — and Account. 

hm. f«- .1= .1 £i':'br;hi';s<i 

. ; ajitl wUl ga^ee in possession. Gregg y, Arrott 
unreserved k Sugd. 246. 

eence.] — Where ; the, posses 
ned under a forfeiture, and 
[ in for seventeen years, a bill 
as mortgagee in .possession., g 
rained, BlimnerliasrtAt v. 


lorse these . 

• which endorsement we will allow you 
,inl commission of 2Z. 10.so per cent.; a,. — 

• your security place at your '' 

;posal tlie whole of the herd in question and 

however that our recorn- 

iuch part of it to be been a 
the amount of your acquit 
^ “ acting the pt 

your instructions from, us, to remit you Wl 
they arise, will meet with ban cV 
W. Co. assented to this 

and handed S.el 
■ given 
. & Go. as parlia 
complying the pi 
" for the reguh 

to Depriving of Possession.]— Mism 
|.a the estates, and niisap])lication of i 
such collusion with the mortgagor, are 
red fnr a motion before arisw'er, to ta 
saie tirst mortgagee.^ J^rrneg 

f the cattle, nor was any part of the proceeds of J. • 647 , 
lie sale ever handed to them, and the herd was 

■>st Upon a bill filed by F. against W. Co., -b. Position of. 

eeking to make them liiblc as trustees for the ,, . ip-.ou^sion of thr 

.__T4eld that under the above agreement Generally.] — bi.scii. on oi n 
Co! could not be consideved as having been mortgagee in possession. 
ti possession of the cattle as mortgagees or as ■> Ir. Jtq. tv -O.i. 

suitable assignees, and that the letter operated « ^ Possession 1 

ftr TV "* " 7) n 1QO. Tnr 1 atterwaros go out or })o&stss.ioi 

•. o Mooie, 1 . C. 160 , U Jui. 1. mMg (82 Ch. D. 206) discussed, 

Assignees. 1— Where a mortgagee of certain In ri\ PrgflicvcliY. 
ands which \verc held under leases for lives 42 Ch. .D. 690 ; Ol L. 1. . 

’onewable for ever had become Iraukrupt. and 

in eiectment for nonpayment of rent having Extent of Eight of Possession 
:)een‘ brought by the Imad landlord, and the has a right to retain possession t 
premises mleemed by the assignees Muthin the world exce}')t him who, at Ins ov 
time allowed by the ‘statute to mortgagees, who himself entitled to p 

sub-sequently entered into possession by their v. 8 Swanst. 28< : 19 b. i\. ^ 

a-ent:— Held, on a bill filed by an annuitant, voo-pp o 

claiming under a deed of settlement prior to Till ^ 

the date of the mortgage, that the assignees not coinpellable to quit to puicha. 
were chargeable as mortgagees in possession, and paid. Garg y. Barker, ^ A iv. — 
were bound to appropriate the rents and profits It is a rule in tv.iuity that a 
of the lands which they had received, or without possession sli all not by any suit ot 
wilful default might have received, in discharge stripped of possession before pa. 
of the redemption-money in priority to that of y. !•> 1> 

their own mortgage. Sloeuw 3IaJio?i, 1 b. 6'., *6 .bro. i . C. 1.. n 

Dr, ^WWal. 189. ^ i Business.]- 

Elegit Creditor.] — A prior elegit creditor, who p^ysegginn of business promise.^ 
.gains precedence an<i executes his habere, shall business for a reasonable 

be chaignil as if he ^vere a mortga.gee in posses- to sell as a going co 

sion from the day of the demise in his ejectment, purpose to use the name of t 

SJiaia V. 2furt.agli, Playes, .686. firm. Cook v. Thi}maSy2<^ W. R. 

Husband and Wife.]—!!! a case where tbe wife Act with Prudence.]— ^ 

was entitled to lands contracted to be soldbetorc ,^j„eg(.„te,.sintopo.ssossioiiof iliort 
the mnrringo, and the hu^and comideted tlm - 

purchaso ami resold Held, _ that ti t husband, prudence, an 

and the imrchasera trom him, ought, if they which a prudent man shonl 

accepted the reliet offered to them on eviction by goiiducted under ciroun 

the heir of the wife, by way ot hen on the advantage. JTnn-ioff v. 

estate, to tie treated as mortgagees in possession, 3 457_ Aftirnied, 

and, in that character, to account for the rents ^ j ^ 

and profits received by the husband and ^ the rqjo , ‘iny 11. 720. * 

riurchasers,^ as well (luring the life of the wife as movtuasree takes possessio 

after jier death, Aeewm v. Clarlmn^ 4 Hare, q for the |')urp 

97 ; 9 Jur. 82. J^dventure, and the spcicuh 

Vo. As be tween Mortgagees p.ribi' mortgagee ture results in a loss, the mortgag' 
^whp has obtamecl 'leasek subsequent to:a puisne bear such loss. Ih, 


, trustiii! 
of alloAving s 
as will cover 
ts, and confiding to J. D. 


under 

all the ])i'oceeds as 
your satisfaction.” 
arraneement, endorsed tlie notes, 
them' over to .1. At the same time and 
W. I>. wrote a further letter to W. 
follows: — “In consequence of youiy 
with our request to endorse our bill! 
purchase of J.^s herd, we hereby make over the 
said herd to you. requesting you to .give to 
J. D. instructions how to dispose 
and remit you the proceeds, u 
remittances vour endorsement 
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, Paying" Broduce 'to Mortgagor.]— Mortgagee 
in po.s, ‘session has no right to pay the produce of 
estate to mortgagor, after notice to pay it to a; 

})rior mortgagee. ArGluleaeo^i y, i/u/e^tsv M‘Cle. 

1(>5 ; 28 it. It. 685. 

After bill tiled by second incumbrancer, first 
ineiiiiibraiicer in possession cannot pay surplus 
rents to t'lebtor. iM'rZvr?' V. 6 Madd. 

11. be made to account for all loss , 

sioned b 3 ?’ his gross negligeriee, 

Bound by Agreement made by Mortgagor.] and non-rep: 

— An Jict of parliament authorised lessees of nreniises 
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Where mortgagee enters, and thereby })revents 
subsequent ineumbrancers from entering, and 
yet permits the mortgagor to receive the profits, 
he shall be charged with ail tlie ])rofits he had or 
might have received since his ciitiy, (Apin-imj 
V. 1 Yern. 270. 

On a bill for redemption of mortgaged jiroperti* 
in the possessionof the mortgagee, the latter will 
ami damnge ocea- 
in respect of bad 
of the mortgaged 
JDenliam, 2 Y. A C. 117 ; 

6 L. J,, Ex. Eq. 38. 

The defendant, a solicitor-mortgagee, took from 
the mortgagor an authority to receive tiic rents 
of the property accruing due at the date of the 
mortgage, and in fact received tiie retits from 
that date:— Held, that the mortgagor was 
entitled to an account in the usual form as 


AS' Mortgagor’s Agent.] — Mortgagees. 

under a convc\mnce in trust to sell, to secure 
princi[)al and interest, take possession, not as 
mortgagees, but as agents of the mortgagor: — 
Held, that in a suit for redemption the mort- 
gagees will not be ordered to account on the 
footing of wilful default. Parliinaon v. 11a nhunj, 


3. ACCOUKT. 

a. G-eneral Principles and ‘Wilful Default. 

Por actual Receipts.] — Mortgagee shall not 
account for more than lie actually receives, unless 
where he has been guilt}’ of a wilful default : as 
if he has turned out oi* refused a sufiicient tenant. 
Anon.. 1 Yern. 45. 

Collusion.] — Moi-tgagee recovers judgment in 
ejectment, but, in combination with the tenant 
in. possession, rei’usos to take out execution. He 
sluill be compelled so to do, or answer for the 
[irofits, as in the case of wilful default. Marhs 
(^iJnl'e) V. (laijer. 1 Verm 258. 

Mortgagor becruues a bankrupt, and the mort- 
gagee .refuses to entei’. and permits the bankrupt 
to'continue in possession, and to fence against 
an ejectment brought b}" the assignees with this 
mortgage. Mortgagee shall be charged with the 
[U'ofits from tlie time of the ejectment. Chapman 
V. Tanner. 1 Verm 207. 

' Transfer of Possession — Derogation of Mort- 
gagor’s Rights.] — A .mortgagee is accountable, 
not mcreh' for his actual recei}.)ts whilst in 
possession "of the mortgaged property, but also 


Sale,] — A mortgagee in })osscssion sold the 
projicrt}^ under his power of sale, a da}' being 
fixed for the completion of tlie sale and for 
letting the iiiirchaser into possession. At the 
request of the purchaser the moriga,gee let him 
into possession four months before the appointed 
day, but did not require him to pay any I’ent. In 
an action by the mortgagor for ascertaining the 
amount of the balance due to him.qumre whcthei' 
the mortgagee might be chai*ged with wilful 
default in not requiring a rent from the })ur- 
chaser. Shepard v. Jones. 21 Cli. D. 469 : 47 
L. T. 604 ; 31 W. K. 308. 


Set-off.] — In taking the accounts between 
mortgagor and mortgagee, whether in a fore- 
closure or in a redemption suit, the .mortgagor- 
is entitled to the benefit of set-off. Anderson^ 
Fnr jiarte^ A(fra and Jlasternucns Hank, In re, 
36 L. J., Ch. 73 ; L. K. 3 Eq. 337 ; 15 W, IL. 
246. ■ 


enters into possession by his own act, he makes Relief.]— -Where a mortgagee takes an estate 
himself accountable for what he receives in dis-, subject to a perpetual account, he will not be 
charge of. bis principal and interest. Mohhmn relieved from his own contract. Yates ... v. 
\\ Cam mlnff, '2 Ath. 4:10. 2 Atk. 362. . ■ *' _ 

. A mortgagee in possession of a business is ■ . • ^ ^ 

hccoimtabie not only for what be 1ms received, ’ Re-opeamg— Mistake.]— Mhiero a mortgage 
hut for -wdiat he mio'ht or ought to have received, account , had been settled- on the footing of 

j compQundMnterest with' half-yea 




I 
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iiarties wrongly lUK-lGTStaiicling the ■mortgage 
deed to vcciulre the same : — Held, that such 
settled account might be re-opeued. Jjameli y. 
:^\n.rlu\r. 50 L. J., C. 50 ; 0 App. Cas. 181 ; i-i 
L. T. 257 ; 20 \V. li. 5G9. 

Ko Independent Advice.] — An account 

of costs in respect of several abortive sales, and 
of the sales tinallv carried out, which had been 
siernedi by the defciulaut without any indepen- 
dent advice, was ordered to -be re-opened and 
taxed. V. 44 L. T. dOl. 

Interest on Receipts.]— A mortgagee in posses- 
sion is not chargeable with interest on his 
receiiits. if, when he took possession, an arrear 
(>f interest was due to him, unless, by setting up 
a title adverse to the mortgagor, he has lost the 
immunities of an ordinary mortgagee, ^cd^ml 
Jhinh of AHstmla,sii(>y. rnited 
Sr. Co,\ 4 App. Cas. B91 ; 40 L. T. G97 ; 27 \\. R. 
x8i)— F. 0. 

Practice.".— Adefendaiit (bankrupt mortgagor) 
to a suit by “his mortgagee, praying for a declara- 
tion of priority and for accounts, cannot by 
means of an answer and disclaimer avoid 
answering fully, for, though he may disclaim 
his interest in the subject-matter ot the sink he 
cannot disclaim his liability to account. Bohree 
V. SlcJiohon, 22 L. T. 774 ; 18 W. R. 965. 

All estate was conveyed by A. to B. upon j 
trust, for ten years, to apply the rents m 
liaymeiit to B. of the interest and capital m 
1 ,000k, lent by B. to A., and then to sell, pay oii 
the residue of the 1,000k. and hold the icmainder 
in trust for the wife and children of A. Ihe 
rents exceeded the interest. B. permitted A. to 
retain possession, and the interest was not applied 
as directed. Upon a bill by B. against A. and 
his wife and children for a sale Held, that i>. 
could not, until he took possession, be made 
liable for what, without his wilful default, he 
miarht have received, except upon a cross bill 
raising that ipiestion, Bnire y. Prior, (yBenY. 
183 ^12 L. J., Oh. 262. , 

Onus Probandi.j — The proper mode of ] 

taking the account on a^bill to redeem, does not j 
.cast upon the mortgagee the burden of proving I 
that he made the most of the luortgagmd pre- 
mises whilst ill possession, if he dealt with them 
as his own, he is only chargeable with the rent 
ivsta’ved, unless proof can be brought, which lies 
u[>uii the opposite side, that he acted fraudulently, 
as in imderhand dealing between him and the 
tenant to whom he let, or was guilty of wilful 
.default, as by leaving the premises vacant, which 
would throw upon him the proof that no tenant 
offered, or could be had with reasonable diligence, 
was a party to any act to pre- 
vent the letting, that would be an answer to 
wilful default. "Xf he occupied, a fair occupation 
rent should be ehargetl him. Jletcal/Y. CamiHoii, 
I Moll. 238. 

Costs.] — A mortgagee in possession who had 
ucgiecteii or refused to render an account upon 
, the demand of the mortgagor, was refused his 
•costs up to the hearing. Poicell v. Trotter, 1 
Ur. & 8m. 388 ; 7 Jur. (N-.S.) 206 ; 4 L. T. 45. 

/ ' ' 'Tb. When Ordered, 

x"'' la Absence of Collusion.]— The moitgagor or 
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account and redemi>tion, unless it can be shown 
that there is crdliision between them andjlic 
mortgagee. 11 /tite y. Porutlier. 1 Knapp\ 17J, 

In favour of Subsequent Mortgagee.] — 
Subsequent mortgagee prays redemption of tivst 
mortgage on payment of what was due ; and, 
ijendtug suit, hist mortgagee sets u])^ another 
mortgage prior to all : — Decreed a trial of n s 
A'alidity at law, and an account of money p/aid, 
&c. Biucec V. Hoe, 9 lilod. 38. 

Against Annuitant.]— Aniiuirant in possession 
of lauds demised to secure his annuity, decreed 
to account, although bill not hied to repui'cbase. 
Ukira?- V. 1 Jur. 918. 

Against Infants.]— A., seised in fee, mortgaged 
for a term of years, and afterwariU dev^ed the 
mortgaged premises and died. On a bill by tno 
mortgagee against the devisees, sonic of 
were infants, for foreclosure Held, that the 
defendants, during the infancy of the devisees, 
were not entitled to take an account^of what 
was done. Taylor v. Coates-, 3 Hare, 263, 

Practice.] — On a bill to redeem, an account 
decreed, and 240Z. reported due, ami exceptions 
to the report 5 pending which, the defendant, the 
mortgagee, commits waste: court orders the 
mortg^ngec to deliver np the possession, on the . 
^ plaintiff giving security to abide the event of 
i the account. Tiansoii v. Berhy, 2 A ern. 392. 


Limitation.]— A decree for redemption 

ami general account, .icc., having been made in 
the cniginal and revived cause, in favour of the 
supposed devisee, it cannot be restricted in the 
supplemental suit to an account to be taken as 
between the executors and mortgagees, &.c,,^ to 
the time of the death of the devisor, dismissing 
the bill as it regards the interest of the devisee ; 
for the devisee is a necessary party to the account. 
Hylands v. Latonoho, 2 Bligh, 567. 

I Exceptions— Parties.]— Exce]-)tions were 

tiled to the master’s report, principally on the 
ground that the deeds of supposctl mortgage 
were in fact deeds of trust, executed to secure 
the lands against the claims of adverse creditors ; : 

and also that there \vere unsatisrieil jndgincnts 

prior to tlie plaintiff’s claim. ^ By a decree upon 
further directions the exceptions were allowed, 
and the account directed to be taken, excluding 
the allc'ged mortgage : and, as against J. B., the 
heir of "the mortgagor, the bill was <lismissed. 
Upon appeal, this judgment w'as attirined. Qmere, 
whether J. B., against whom the bill was dis- 
missed. ought not to have been brought before 
the house as a party to the appeal. Adlyy. 
Bateman, 1 Bligh (N.S.) 237. 

Sums “properly’’ laid out by Plaintiff 

“as Mortgagee.”]— In a foreclosure action by 
a lirst mortgagee, wdro was also third mortgagee, 
and the mortgagor, the plaintiff liaving entered 
into possession of the mortgaged property and 
laid out sums of money iii lasting ^ improve- ■ 
ments, an account ■was directed of all the 
sums ‘‘properly” laid out by the plaintiff "as , 
mortgagee” in lasting improvements upon the 
propertv. Honahtoa v. Smemalis TMate tb., 
33A\Ml34], 
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A bill was liled by a mortgagor against a 
c. Rests, mortgagee in possession for redemption . anti at the 

, 1 hearingtlieordinarydecreeasagainstamort- 

Ib Case of Realty, j L he court directs annual Pi possession, was made. The mortgagor 

rests in ail account of the rents ot real, but not g^^] 3 g 0 O|uently applied to take the accounts 

v)f personal estate. Jtohbison v. Cumuitng^ - as against the mortgagee, with annual rests; — 
Atk. 410. Held, that such a case was not within s. 54 of 

the 15 & 16 Yict. c. 86, or the 20tli Order of the 
In Case of Leaseholds.]— A mortgagee of i^th October, 1852 : and the aiiplication was 
leaseholds may take possession, even when there refusoil. Nelson v. jjooth, 3 Do (i. 6c J. 119 ; 27 
is no arrear of interest due, under circumstances pj. J., Oh. 7S2 ; 5 Jiir. (N.s.) 28 ; 6 Wh 11. 845.- 
which may not render him liable to account Bill to redeem against mortgagee in possession : 

with annual rests, as when he enters in order to crest never having been in arrear, and annual 

prevent n, forfeiture for nonpayment of ground- i-ents having exceeded yearly interest on mort- 
rent or for non-assurance. Patch v. Wild, BO g^ge ; rests" in reduction of principal by such 
Bear. 99 ; 7 Jur. (x.S.) 1181 ; 5 L. T. 14 ; 9 access directed in the accounts. Shepherd v. 
W. 11. 844. EWot, 4 Madd. 2.54 ; 20 K. 11. 296. 


tgagee in Possession.] — Amort- Where there are Arrears.]— It is the 

ring into possession by his own settled practice of the court not to take the 
;elf accountable, and in this case account against a mortgagee in possession, with, 
annual rests is given. Ilohiawa annual rests, where, at the time of his entering 

into possession, there is an arrear of interest. 

>f this court, in Welsoa v. Booth, B He G. & J. 119 ; 27 L. J., Ch. 
mortgagees in pos- 782 ; 5 Jur. (N.S.) 28 ; 6 \¥. R. 845. 

reW, and not to Generally, annual rests are not directed against 
agec interest on pay- a mortgagee in possession, when tim inteu'est ik 
in arrear at the time he takes possessloii, and, in . 
no matter how the absence of special circumstances, a .mortgagee 
Graham is not liable to account with annual rests when 
he enters into possession ; he does not become 
a mortgagee in pos- liable until the whole of the mortgage debt has 
"d rests once been paid off. \Vhere, however, a mortgagee in ; 

some fur- possession came to account with the mortgagor, 
:he mortgagor whereby all the arrears of interest, ykc,, were 
Loch wood, '62 converted into principal, leaving thereby no 
and he coirtinued in possession, the rent 
more than suttieient to keep down the 
I intemst. the court directed annual rests. WtUm 
.. 3 Beav. 136 ; 9 L. J., Ch. 333 ; 4 Jtir. 

dismissed 883. 

as it Where at the time of a mortgagee 
and agent possession, many years’ arrears of interest were 
and he had been put to great costs in 
“ ig the mortgage from an unsuccessful 
and the . I attack, the court would not compel the account, 
to be taken with rests, but allowed a sum in 
court, and rents in the receiver’s haiids before 
•, j taking possession, to be in discharge pro tahto of 
the interest due at that time. JIorlook\. Smith, 
■er*that in taking such accounts 1 Coll. C. C. 287. 

annual .rests. Goald v. Tancred, The mortgagor had, before the mortgagees 
Bee Xocdler v. Deehle, 1 Ch. Ca. entered into pbssc.ssion, iiulorsed to the mortga- 
{Ingfna v. Yorli Balldimfit Ch., 2 gees bills of exchange for the arreai's of interest. 

' ' * * 'j'hc bills fell due after the })Ossession was taken, 

I his estates to B., in trust to sell and were dishonoured Held, that the interest 
►ff a mortgage and other incum- was in arrear when possession was taken, so as to 
e estates, and" to retain a debt due preclude the mortgagor from claiming to have 
dl the sale to apply the rents in the accounts of the .receipts of the mortgagees 
1 the interest on the charges, and taken with rests. Dohwn. \. ZaudA 1 l>q 
to pay the surplus to A. B. took a transfer of 57o ; 8 Hare, 216 j i.) L. J, , Ch. 484 ; 14 Jiii, 

the mortgage, and entered into and remained in 288. ^ 

i)Os^ession for twenty-four years, but did not sell A mortgagee in possession brought a fore- 

the" estates For the first ten years the rents closure action. In his statement of claim he did 
were less than the interest, but afterwards they not allege that interest was. in arrear when he 
<‘xccede<I It A filed a bill for an aecount of the took possession. The mortgagor, in his statement 
rents received bv B., with yearly rests, and for of defence, alleged that the rent received greatly 
a .recoinxwance'of the estates but the court exceeded tlie interest Held, that the accounts , 
refused to ‘direct the rests. Latter v. Bashwood, must be directed to be taken with annual rests." 

<;iSto.4(i2 ; 3L.J., Ch.l-19. , 29 W. E. 437 j 

A mortgagee in possession, who sells part of the 

Bedemption.l-On a bill to redeem mort- property imdor a power of «ale hi the 

-i-eo io poJssion. ainuml rests will not be, mortgage, mmt apply the proceeds of sale, tost, 
a ilote l h iiont a special ease is shown for in pay to®trfmt^i«|and costs, and then 
t moZfelZ. ImjlLn, C. P. Cooper, 477. , pay the balance to the mortgagor or apply it m 
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It is the settled practice o: 
taking accounts against 
sessioiii to make lialf-^'Cail^' 
charge against the rnortgag< ^ , 

meiits exceeding the interest due to him, received 
at any intermediate periods, 
frequently the payments are made, 

Walker, il Ir. Eq. R. 415. 

Where the liability of 
session to account without amnia, 
begins, it continues until changed by 
ther agreement come to between 
and mortgagee. SchoU field v. 

Beav. 439. I arrears, 

It having been referred to a master to take | being 

an account between mortgagor and mortgagee, 

under a foreclosure, and tiie ^ report being [ v. Clacr 
conlirmed in 1736, Lord Plardwickc 
defendant’s petition for a bill ot review 
appeareti that his attorney, solicitor _ 

had then attended the settling of the account due, 
before the master, by which defendant should | defendiii! 
be bound. When the sum is large, and the 
mortgagee is forced to enter on the estate, he 
subjects himself to an account, but the master 
is not obliged, for a small excess of interest, 
to iinnlv it" to sink the nrincinal ; nor is it an 
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Management and Accoitnt. 

■ After Abandonment, of .'Suit, 
a mortgagor for reiLemptioii, a c 

", L account with annual resi 

of I died, and the suit was abando 
_ _■ instituted a suit 
■HeitL that the decree must ) 
al rests. Morris v. 


MORTGAGE 


reduction of the principal due on the mortgage ; 
and in taking an account against the nioidgageei ^ ^ 
who has retahied sale moneys beyond the interest tor a 
and costs due, a rest must be made at the time m 
the receipt of the proceeds of sale, even aUhougdi the mortgagee 
he inav have entered into possession when the 
interest due to him was in arrear, Ihe same v^jth aiinu. 
i-ule applies where two distinct mortgages are (lo-i. 
held bv the same person, who sells one ot the 
mortgaged estates, nomjmm Possessio 

L j"^Ch 28: L. 11. 10 Eq. 407 ; 23 L. 1. -^8, agreed to 

IS W. R- 1081. , n , 

A having agreetl for the purchase ot part ot entered ml 
a propertyr subject to a mortgage, entered into pad been p 
possessioii without paying the piircliase-moncy of the mo 
and afterwards took a transfer of the mortgage possessic 
on the whole, upon which an arrear of interest, stances w< 
less than the unpaid purchase-money, was then 
^Pae ; — Held, that the rule applied, that an account 
wlll not be given with annual rests - ^ 

mortgagee where there was an arreai 
at the time of his taking possession, 

Broicn^ 3 Bear. 70. _ . , 

Annual rests 

against a mortgagee in possession 
when the arrear of interest was 
the rents, sueh direction being - . 

under special circumstances only, and never loi . 
a broken period. Davis v. May. 19 ^ es. 38.). 

Mortgagor.]^ — B. mortgaged certain 
iiremises to L. The premises were rcquiied^ to 
be partly pulled down and rebuilt. B. under- 
took to perform the work, but required security 
for the payment. An agreement was entered 
into between B., L. and B., by which L. con- 
sented to become tenant of part of the premises 
when rebuilt, and to take a lease of them from ^ 

to whom B. had assigned his interest tor * a* 
a term of years, and to pay B. 1.000^. for the . 

lease, and 2.50/, a year for rent. The prennses 
having been rebuilt, L. entered into possession ; againrt m , 
]>ut, as no lease was granted by B., did not pay cannot be 

the 1 , 000 /., nor the 25{B. a year rent. In a suit 
afterwards instituted by B., and to which both - 

B and L. were parties : — Held, that the accounts moi^ g.^s- 
of what was due to L. on the mortgage were pa 
not to be taken to with annual rests, as the 
accounts on the other side could not be taken in no 
rhe same manner cither as to the 1,000/. or the uii 
250/. a year rent. Page v. Llmvood, 4 Cl. I . v. 


m under , Contract , of ^Purchase.]-— A., 
become purchaser of leasehold pro- 
di was subject to mortgages. He,: 
to possession, and after the contract 
lUt an end to, he obtained, a transfei' 
rtgat>‘es. having all along continued 
Held, that, although the circiim- 
Mild have justified the mortgagees 
in taking possession, still A. was not entitleo. 
to stand in the same position, and he was 
against the divected to account as mortgagee in possession 
L*of interest annual rests from the date of the dransfen 

FhiM V. to him of the mortgagees. Dattdi- t. dd, 

Xleav. 99; 7 Jur. (X.S.) 1181 : o L. 1. 14 ; d 
not directed in the account R. 844. 
from the time 

discharged by xTsury-l— Where the interest due upon a inort- 

g not of coarse, but become in arrear. and in the inoitgugne s 

"* 01111 1 of arrears rests were made from time to 
time, oil whicli interest was calculated, aiul ulti- 
mately a general account of all arrears, calculated 
the footing of those rests, was signed by ^ the 
morterngor, and confirmed by a deed executed by 
him tlnee’ years afterwards, for securing repay- 
ment of the balance to the mendgngee :-rHeld, 
that these transactions were not usurious, ancl 
that the mortgagor was liable for the balance, 
niaelilrnru. v. Ifhnc/c/q 2 Y. ck C. 92 ; 6 L. J., 


—When Decree Silent.] —On decree 
'irtgagce in possession to account, rests 
made by master, unless directed by 
Vehher v! JJunt, 1 Madd. 13. 

.le time is ascertained at which the 
,lebt of a mortgagee in possession was 
.. .mnual rests from that <hite will be made 
the accounts against him, though rests were 
b directed by the previous ordei's and decrees 
der which those accounts were taken. WlUor 
Metealfe. 1 Russ. .530 ; 25 R. R. 128. 
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half calf. 


mo-teaMes went into possession in May, 1857 ; man possession auu ^ 

that the mortn-atre debt was fully repaid in give up possession, which he declined to do. In 

Irivembev Tsfa% ; and that at the date of the an action against the trustee an 1113 unction uaxs 

certificate there %vas a balance of 618i!. due from granted restraining him from 

the defendants Held, that the account must from removing the crops cut aftei the ^eina 

be taken asaiiist the defendants with annual made by the mortgagee. v T 

rests from the date at which the mortgage debt 18 L. J., Ch. 69o ; 12 Ch. D. 812 , 28 M . K. 242., 

was fully t).aia and that the defendants must equitable mortgagee is entitled to 

aVus's'^.?3(fe'^25 R.'lt^l28) followU as to the tlie growing crops and rents from tlm date^^^ 

L.m r;;;;ts;but distinguished as to the costs order of -le- Kee, , U ,r, . 

A^shicorth r.'Lord, 57 L. J., Ch. 230 ; 36 Ch. 1). Deac. & G. 398 : 1 L. J., Bk. lOU. 

545 ; 58 L. T. 18 ; 36 W. R. 446. Arrangement Prior to.]— A legal mortgagee 

When Rest to he Made.] — Where a decree obtained the usual order for sale of the property , 

ordered that in taking the accounts of a mort- previous to which it was arranged between him^ 
cragee in possession annual rests should be made, self and the assignees that he shou,L(l be placed m 
and that the rents and profits of the premises, as the same situation as it he had given notice to 
often as they exceeded the interest accrued due the tenants Held, that the mortgagee ivas, 
on the debt," should be applied in reduction of under these 

tiie principal, a rest ought to be made at the growing on the estate at tie time of tte 
date of the receipt, by the mortgagee, of a sum the sale. 

exceeding the interest, though occurring in the 223 ; 3 Mont. & Ayr. 49/ ; 7 L. J., 6, , 

interval between the annual rests. From that 2 Jiir. 329. , , 

date the subsequent annual rests ought to be And to the same rents due since the bank- 

computed. BimvhtgtoiiY. iran(}ui>d,Tani. & B.. ruptcy, and to the crop?, -f*. „ . 

cumi.u o J Qumre, whether in the absence of any such 

arrangemenent the rnortgagee is not entitled to 

Costs.] — Costs given in a redemption suit jiave the estate sold in the same condition as it 
against a mortgagee in possession, who upon an at the date of the order for sale. lo. 

account taken with annual rests was found to 
have been overpaid. WiU'Oti v. Clnev, 4 Beav. 

h'B-kSES. 

4. Growi2?(4 Crops. a. By Mortgagor. 

Mortgagor in Possession.]— The plaintifis contract for, Specific Performance of,]— A 
were mortgagees of a freehold farm, the mort- contract for a lease by mortgagor cannot be 
gap-or remaining in possession until his trustee in enforced against the tenant without obtaining a 
liquidation ent'ered and managed the farm busi- i-econveyance of the mortgage, or procuring the 
npiss The mort2ras:ees having demanded posses- ■movtp’ao'ee to confirm same ; tenant holding under 
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MOETGAGE — Management and Account 

ir to the mortgagees, and that specific 
ce o£ the agreement could not be 
CorheU v. Plowden^ 54 L. J., Ch. 109 ; 

678 : 50 L. T. 740 ; 32 W. E. 667. 


nsr power, makes leases ; a bill is hied by a 
aieiit creditor, who moves to let the premises 
ing the cause ; ordered to let without pre- 
•e to any right the tenants may have against 
as tenants from year _to 
being entitled to notice 

V. . SamMon^. :% 


their lessor, and they, 
year to the receiver, 
to quit. Mayisfelcl (^Lord') 

>Scli. & Lef. 28. 

Sale subject to Lease.] — To a bill to raise a 
charge secured by a term, a subsequent mort- 
fj-agee of the inheritance and a lessee %vho claimed 
tinder a lease made by the inheritor after he had 
executed the mortgage were made parties. The 
bill praved that if necessary the lands should be 
sold discharged of the lease ; there was a consent 
to sell the inheritance instead of the term. The 
mortgagee insisted by his answer that the lease 
had been made at a gross under- value, and that 
the lands should be sold discharged of it. The 
lessee insisted that the lease wms made at the lull 
value and that the lands should be sold subject 
to it. The plaintiff amended his bill, but did not 
put in issue the case made by the mortgagee : — 
Held, that in this suit the mortgagee was not 
entitled to have the lands sold discharged of the 
lease; and the lands were directed to be sold 


specific performance of the agreement, that B. 
having become the purchaser, and thereby united 
his equitable mortgage with the equity of redemp- 
tion. was bound to perform the agreement. 
Smith V. Phillips, 1 Keen, 694 ; 6 L. J., Ch. 253. 

Mortgagee bound by.]— A mortgagor made a 
lease of part of the mortgaged premises ; the 
mortgagee, with notice of the lease, took from 

- ° the equity of 

- that, instead of 
distinct, it became united with the 

interest fn the mortgage i—F ” " ' 

gagee was bound by the lease. 

Fihijerald, Ir. E. “ 

Underlease — Effect.]— 
hold premises granted an 

origL.,vl K — , ^ 

and by the assignment of the equity of redemp- 
tion by the mortgagor, became absolutely vested 
in the plaintiff as the legal personal represen- 
tative of the last assignee Held, first, that 
as the mortgagor had only the equity of redemp- 
tion at the time of the grant, the underlease 
operated as a demise by estoppel only between 
the parties to it; and that, as the mortgagor 
never afterwards acquired any legal interest in 
the premises, be could not pass any legal Interest 
in that contract. Doe d. Prior v, Ongley, 10 C. B. 
25 ; 20 L. J., C. P. 26. 

Held, secondly, that, although some of the 
mesne assignments were made subject to the 
underlease, yet any possible effect of this circum- 


^ ^ ^ 5 ; the 

ith notice of the lease, took from 
the mortgagor a conveyance 
redemption, in such a way ^ 
being kept t 


-Held, that the mort- 
ODoughlm v. 

Eq. 483. 

•A mortgagor of lease- 

^ underlease. The 

■inal lease, by numerous mesne assignments, 

,:r, became absolutely vested 
’the legal personal represen- 


Position of Tenant to Mortgagor.]— A., after 
mortgaging in fee to B., demised to C. for years 
from Lady-day, at a quarterly rent. A. after- 
wards sold the equity of redemption in parcel of 
the mortgaged premises ' 
gave notice of the mortg 
pay to himself and not 1 
thereafter to become dm 
the mortgaged premises, 
the parcel sold. In I)ec( 
three quarters’ 


upon the lease at 
Michaelmas, which B. refused to accept Held, 
that this notice was sufficient to establish the 
affirmative of an issue taken upon an allegation, 
that B. demised to 0. for one year from the date 
of the notice. Browne v. Storey, 1 Man. k G. 117 ; 
1 Scott (N.R.) 9 ; 9 L. J., C. P. 225 ; 4 Jur. 319. 
See Doe d. ID/ghesw Buoltmll, 8 Car. k P.567. 

The tenant of a mortgagor, whose tenancy was 
created after the mortgage, and has never been 
recognised by the mortgagee, cannot maintain 
trespass against the mortgagee for entering and 
distraining on the lands luider the powers of the 
mortgage. Gil)hs v. Crmhslianh, 42 L, 3., C. P. 
273 ; L. E. 8 C. P. 454 ; 28 L. T. 735 ; 21 W. E. 
734. 

Eight to Maintain Possessory Action against 
Tenant of Mortgagor.]— A party having mort- 
gaged his premises to the plaintiff in 1846, and 
being allowed to remain in possession, let them 
in 1848 to the defendant. In October, 1849, the 
plaintiff, without having been otherwise in pos- 
session, brought ejectment against the defendant, 
who gave his consent to a judge’s order, dated 
the 31st October. The order directed proceed- 
ings to be stayed till the 15th of November then, 
next, the tenant in possession, undertaking on 


other circumstances of the case, a tenancy from 
year to year only had been ci’cated, which was 


well determined by a regular notice to quit, 
serv 


■ed upon the attorney or the administratrix 
of the person who paid rent to the plaintiff, and 
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aintiff gagee to the tenant to pay the rent to him will 
s, and not of itself make him tenant to the mortgagee, 
jcrued but the old tenancy created by the mortgagor 
ovem- must be put an end to and a new tenancy 
laving created by the mortgagees receiving rent from 
:o the the tenant. Pm-tington v. Woodcoch, 4 L. J., 
otion, K. B. 239. 

i back A mortgagor in possession let the mortgaged 
udge’s property without the concurrence of the mort- 
^lifield gagees. The lease was one authorised bys. 18 of 
the Conveyancing Act, 1881. The lessee then 
ler of advanced certain moneys to the mortgagor upon 
actual the terms that the lessee should retain the rent 
as not as it became due until the moneys were repaid, 
efault Subsequently the mortgagees gave notice to the 
ve the lessee informing him of the mortgage, and requir- 
icupa- ing him to pay them the rent thereafter to 
Coal become due, and not to pay it to the mortgagor. 
The lessee having refused to comply with the 
notice, the mortgagees brought an action to 
nt.] — recover possession iinder a condition of re-entry 
tgagor upon non-payment of rent contained in the 
Lue to lease : — Held, that, hy the combined effect of 
notice ss. 10 and 18 of the Conveyancing Act, 1881, the 
) pay mortgagees, after giving the above notice to the 
lessee, were entitled as reversioners to enforce 
9 Ex. the covenants and provisions in the lease, and 
W. R. were therefore entitled to recover possession of 
the property under the condition of re-entry ; 
and. further, that the agreement between the 
jnort- mortgagor and lessee as to the. retention of the 
jently rent was not binding upon the mortgagees, 
ing at Munic} 2 }al Permanent Building Soaiet-g v. Smithy 
to the 58 L. J., Q. B. 61 ; 22 Q. B. D. 70 ; 37 W. R. 42 
:)f the — C. A. 
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MO'MOrkG'E— Management and Account 

'St^i tt ^TfrL“AM?f? Uo-siriTf-t'ffTgtsst 

« 1 7 . 1 1 w T> ‘>11 the premises with a restriction that the te^uint 

a n’OTto'ao'oi’ of latids, who retains only an should take his supply of beer entirely from 
V of mlSrmtion leases by deed, and after- them ;-HeUl, that the mortgagee.- must account 
sassimis hif interest in the land, by words f^-siich additional rent as t^ 

■ cnoiio’h to convey a Iceal estate, the assignee if the premises had been ht i thoiit ic=jhi 
S^i^of the reversion, sne the tenant but ncd for the profit which b the 

laste in breach of the covenant in the lease, sale of t^er to th_e tenant. ' ■ ^l,^ J 

he tenant is estopped from denying that his ' 

r had a legal reversion capable of being 2'di ; bl L. T. ^-ll? dh . I'h. - 

'"f • pf Jm- S 74^' "iffinnei — Suh-lease - Account.] - The plaintiffs 

ppeaWi H 135 ; 29 L. J., Ex. 485 ; 6 were mortgagees iri possession of a colliei}, and 

Vx^ir^li* 3L T 335 ; 8 W. E. 704— Ex. were also treated by dhe court as lessees of the 

be assioiiee of a mortgagor who has let a years at a imt ami a certain itiyalty for 
mt into" possession afterthe mortgage cansue gotten. The lease 

1 tenant for use and occiipation, iiotwith- pillars of coal mit^ees 

Klin ff iintiVe from the mortgagee to pay rent, work or remove the pillais. Xne moir.^ap^tcs 
hmmi V. Maoliiii 4 H. & "N. 716 ; 28 L. J., underlet the colliery, and gave their sul>lessees- 

*^10* 5 Tiir fNs i 576 permission to work and remove the pillars, wineli 

diU , o am. o<o. they did ;— Held, that in taking the accounts as 

against mortgagees in possession, the mortgagees- 

1 . •n.r Tvro^f. 0‘0 having allowed their sub-lessees to take the coal, 

ned as having taken it themselves, 
so taken it wrongfully in breach of 


Before foreclosure.] — Mortgagee cannot make 
a lease of a house in mortgage before foreclosure. 
Jlfoigerfoi'd v. Olay, 9 Mod, 1. 

Whether Tenancy created.]— Where, subse- 
quently to a mortgage, the mortgagor creates 
ne%v tenancies, and submits rental t-o mortgagee, 
who raises no objection, such tacit acquiescence 
does not suffice to create a new tenancy as f 
the mortgagee. 1..^ .. 
carriage, in approving 


deduction for the costs ot bringing it t- 
surface, hut not for the costs of severance 
the foreclosure, which had been made ab 
before the appeal was heard, was reoi 
. ' -Ji'craTiist LintufHtone v. Bawyards Coal Co, (5 Apf 

’S''s:rite3B.«l5;.”5 stw, -fSiS' 

the rental which sets out Ch. 893 ; 33 Ch. D. 226 : ou X.. I. 6.)l-0. 
such tenancies,Nviil not create a new tenancy. 

The act of the receiver, in accepting rent from 
such tenants, and paying interest thereout to the 
mortgagee, will not create a new tenancy, 
solicitor having carriage and the receiver are 
officers of the court, but not agents for ^ the 
parties. O' Konrkd s Estate, In re, L, E. 23 Ir 

497. 


c, By Mortgagor and Mortgage© Jointly- 
Subsequent Bankruptcy of Mortgagor.]— 

Mortgagee of leaseholds held for a term of yearn 
joined with the mortgagor in leasing part of the 
property to A. B. for the residue of the term at 
a rent of 32. per aiinum, pa.yahle to the ipprt- 
gagor, his executors, administrators' :;and ;assig.iis..; 
Thli right of re-entry was reserved in the same 
Agreement for — Concurrence of Mortgagor, j — te-ruis. There was also a declaration that 
A mortgagee of leaseholds, without any leasing nothing therein contained should be construed 
power, agreed in writing to grant a lease of the defeat, impeach, or determine the estate of' 
p.remises for the whole term, at a premium. It the mortgagee under the mortgage deed so far- 
was not so expressed in the agreement, hut it same aSected the entirety of the premises, 

was understood by both parties that the lease the execution of the tleed the mortgagor 

was not to he granted without the concurrence became bankrupt -Held, that A. B. was entitled 
of the mortgagor. The mortgagor refused to benefit of this lease exempt from the mort- 

concur. A bill against the mortgagee alone, to b^t, that the mortgagee, and not _ the 

compel him to grant a lease, the plaintiff being assignee of the bankrupt mortgagor, was entitled 
willing to take such a lease as the mortgagee to the rent of 3?. per annum. Edtoards Jones, 
alone could grant, was dismissed, but, under the | 247 ; 13 L. J., Ch. 371 ; 8 Jur, 416. 

circu.m stances, without costs, and without reserv- 
ing liberty to bring an action. FranfdlnsU v. Bight to Sue on Covenants.] — Where an estate 
Ball, 34 L. J., Oil. 153 : 10 Jur. (N.S.) 606 ; 10 ts granted in moj'tgage, and mort- 

L. T. 446 ; 12 W’'. E. 845. gagor and mortgagee jointly make a lease of a 

portion of the "mortgaged })remises, reserving 
By Mortgagee in Possession— EegisteredMort- rent to both the lessors and to their heirs and 
gage,] — The mortgagee while in possession made assigns; and the lessee covenants tor the pay- 
a lease ; the mortgage was registered. The lessee ment of the rent accordingly ; on the tieath o. 
set up a title as a purchaser without notice, and the mortgagee the mortgagor may maintain, an 
also relied on there being no acknowledgment action of covenant for non-payment of tne rent- 
to bind him Held, 1st-,, that the registration which accrip due in his own litetimc, tin 
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mortgagor having survived the mortgagee, for the 1 the mortpgor from interfering with the receiver 
court ^Yill mould such a covenant so as to make or receiving the rent. v. Wejit, 51 L, T. 

the rent go, on the death (jf the survivor of the 764. 

lessors, to the party entitled to the reversion. Semble, that even if the mortgagor had proved 
Thwalte,^ v. JrjJommglL, 2 Ir. Eq. K. 97. negligence on the part of the receiver, distfaining 

for the rent was not the proper mode of protect- 
Bight of Ee-entry— Breach of Conditions,] — ing his interests. Ih, 

A mortgagee and mortgagor demised- leasehold 

premises to J. for a term of years, reserving to By Mortgagee.] — A. agreed in writing to let a 
them, or either of them, a right of re-entry if J. farm to B. The agreement reserved a rent pay- 
.shoiild assign wdtliout consent of the mortgagor, able at stated intervals, and provided that A. 
After several assignments, made with the consent should put the premises in repair, B. alleged 
of the mortgagor before 22 i: 26 Viet. c. 65, s.'l, that, prior to the agreement being signed, A. 
iiii assignee in a (Iced (to rvhich the mortgagor promised verbally, that if B. would take the 
■was a party for the purpose of assentiiig thereto) farm the buildings should be put into a thorough 
■covenanted with the mortgagor not to assign state of repair, and that no rent should be 
without his consent, and a conciition of re-entry demanded till this was done, and that on the 
was reserved to the moi’tgagor in case of such faith of this promise B. took the farm. A. after- 
.assignment. An ejectment was brought by the wards mortgaged the premises to C., who gave to 
mortgagee and mortgagor to recover })ossession B. notice of the mortgage, and that the principal 
upon a breach of the condition : — Held, lirst and interest were in ainear, and directed him to 
that the mortgagee could not recover under the pay the rent to C. B, then set up the alleged 
condition of re-entry in the original lease, as his collateral agreement, of which C. was previously 
right of re-entry was determined by the assign- unaware. 0., after notice, distrained for the 
merit with consent prior to the 22 & 23 Viet. c. 65. rent reserved by the written agreement, and due 
Saunders v. Merryweather^ 6 H. &. C. 902 ; 65 before and after the date of his mortgage. In 
L, J.. Ex. 115 ; 11 Jur. (N.s.) 655 ; 16 W. B, 814. an action by B. against C. for an injunction to 
Held, secondly, that the mortgagor could not restrain him for holding or selling the goods, 
recover upon the right of re-entry reserved in and damages for improperly distraining, and 
the assignment, because he had no legal interest against A. and C. for specific performance of the 
in the reversion. I h. written agreement, and the alleged paj’ol agree- 

Held, thirdly, that, as from the recitals in the merit, the vice-chancellor, on the motion of the 
.assignrnent it appeared that the mortgagor bad plaintiff, and subject to certain terms, granted 
no legal estate in the reversion, the assignee was an interlocutory iiijunctio]i restraining C. from 
not estopped from setting up such want of legal remaining in possession and from selling for a 
title in the mortgagor as a defence to the action, certain time ; — Hold, that the injunction ought 
llj. not to have been gi'anted, for that, assuming 

that the parol agreement existed, the mortgagee 
a, Uistress. reversion, without notice, was not bound 

By Mortgagor in Possession.] — A mortgagor by it. Carter y. Salmon^ 43 L. T. 490. 
in possession has, in the absence of interference " Semble, that a court of equity -will not inter- 
by the mortgagee, an implied authority from the fere with the legal right of disti'aint by the 
mortgagee to distrain upon the tenant of the owner of the reversion for the rent due to him on 
mortgaged property for the rent due in respect the contract of tenancy, even where the distraint 
thereof ; and, although it may be necessary for jg for more money than is due as rent. Jh. 
the mortgagor to justify the distress as bailiff of 

the mortgagee, it is not necessary that the . Where Mortgagee Belets to Mortgagor.] 

■distress should be mmie in the mortgagee’s name. —Mortgagees entering on the mortgaged pre- 
lleeee v. Stroushevy. 54 L. T. 166 : 50 J. P. 292. mises, and reletting them to the mortgagor, as 
Where a lessor*, having mortgaged his rever - 1 tenant, the mortgagor cannot maintain trespass 
siori. is permitted by the mortgagee to continue j against them for distraining. Dawson v. Jolm- 
in the recei])t of the rent incident to that ' -v/uq 1 F. & F. 656. 

Po.™-Aocount-Wmui:i>a. 

iiecffisaiy.to realise the rent by <listress, and to fault.]-A mortgagee m possesion of a l.very 
■distrain for it in the mortgagee’s name as his stable-yaid and premises let the same to a 
bailiff. Tmnt v. limit. 9 Ex. li ; 22 h. J., Ex. tenant. He afterwards drstramed tor re^, 

SIS ; 17 Jur. S99 ; 1 W. E. 4S1. ' taking possession, under such distress, of the 

A mortgagor in possession distraiiieJ for rent hoi'ses and pillages standing at the 

nceraing due after the mortirago, but the notice premises. On being threatened with legal pro- 
of the distress described the rent as due to him- ceedmgs by the owners ot tho chatte s at livery 
self Hold, that ho couhl make cognizance as seize^ he lestoied them_. Hold, that, m 
tlio bailiff of the mortem oce Ih. taking the accounts m a suit in equity by a 

nic Damn oi uit mou^a„ce. .ii>. second mortgagee to I'edeem the premises, the 

After Eeeeiver appointed by Mortgagee.] mortgage not answerable, as for wilf nl 

—A mortiragee appointed a receiver of the neglwt oryofault, m not realising the chattels 
income of the mortgaged property under the which he had seized and a tei-v;ards re^^^^^ 
Conveyancing Act, 1881, and gave notice of the owners. _ Coofe v. &rg, 1 frift , i ; 26 L. J., 
appointment to the mortgagor. The mortgagor Ch. 607 , 3 Jnr. Ilia , W. E. <4J. , . 

uevertheiess distrained for rent becoming due , See dUo mses Distbess. , , 

after the appoiiitmeiit of the receiver. The ' • ' , ■ ■ 

uiortgagor claimed to distrain for the protection ‘ ' ' ■ , - ^ectment. 

'of the' property, alleging that the receiver had - ' t a 

'been .negligent hi collecting the rentWHeM, ^ By BessWsion aft 

that an injunction must be granted to restrain of _,,Bebt.]-rt^ ^ inortgagee. possess ion,-j who 

■ - - • ' .'iZ-'-. , ’■• ■ 7 ■'' ' f’,^ ■ ■■ '< • ' '.‘I"/ i Z 
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appears upon the pleadings to be paid off, and noth his receipts 
has given security for the payment of the rents Ihorneyeyoft v. L 
into court, will be restrained by injunction from lObl. 
ejecting the tenants in occupation of the lands, 
although the answer claims a sum to be still due. 

Ilohbwm V. Maynire, 9 Ir. Eq. B. 269. 

Bestraining Action of.]— -The court wall not is insi 
stay an action of ejectment by a mortgagee interest and costs, 
against his tenants at the desire of an executor 470 ; B2 L. J., 
who has come in as a cO'-defendant, and seelts to 551 ; 11 W. B. 
restrain the action on the ground that a suit is 
pendino: to administer the estate of his testator Surcharge, 
of which the premises mortgaged formed part, surcharge 

modde V. Bttssell, 27 W. B. 84 . \ 

into possession, 

• ^ ^ were being wor 

f. Action on Covenants. 

By Mortgagor without joining Mortgagee.]- 


— If Security Insufficient.]— Where a mort- 
e of freehold estates enters' into possessioii, he 
worit mines tinder the estate, if: the 'security' 
mfficient for the payment of his principal, 

MUlett V, 

Ch. 122 ; .9 Jur., (N.s.) ,92 ; ' 7 L., :T.. 
176 .^ 

mortgagor was not allowed to- 
a mortgagee with the value of minerals 
wdiicii he or his lessees had raised after entering* 

, when he knew that the mines 
■ked for four years, and allowed 
the work l;o proceed without remonstrance or 

c-a— - V - ^ ^ - complaint. Ih. 

A mortgagor who has the control and manage- . . 

ment of tiie moi’tgaged property can maintain an Account.] — A mortgagee or iaiicis containing 

action to restrain the breach of a restrictive underneath unopened coalfields, who allOAvea an 
covenant aSecting the land by a tenant who has owner of adjacent coal mines to explore and work 
notice of the covenant, and the mortgagee need the coal, on a bill by the mortgagor against him, 
not be joined if his security is not likely to be and such coal-owmers, held responsible, and, 
affected. FaircloKfjh v. Miivshall^ 39 L. T. 389 ; besides the common decree, the court dii ected an 
27 W B 145 * account of all coal worked by the defendants, or 

either of them, and of the proceeds thereof 
6 . Mihtes. Hood V. Easton. 2 Giff, 692 ; 2 Jur. (N.S.) 729 

Opening by Mortgagor.]— A mine or ^ i’h]*'principle acted upon in Thorneycroft v. 

opened by the owner ot the mhentauoe, while he „ h « c,-™ IIS', followed 
was still in actual possession, even though after ^trespass was committed on the plain- 

the date ot the mortgage, will enure for the airoourso and level roads 

beneht of the We. f v underground to connect adjoin- 

4b L. J., Ch. bl 1 ’ ^ ^PP- ’ ing collieries in mortgage to the defendants, and 

41 L. r. 2b9 ; 2b W. E. .54— M. L. (Ji.) quantities of the defendants’ coals were 

>*irr 4. n rn • 4J .rr Uvr thereby fraudulently gotten and removed with- 

— — Waste.]— The opening of a quaiiy by a knowledge : — Held, first, that the 

mortgagor in possession enures to the benefit of be made accountable for 

theniort^geeof atemi so asto renderhim i^^^^^^ ^ , mortgagor while 

pumstmble for rvaste if he work the quany bim to remain in possession, not- 

during tne term. 1 o. withstanding the proceeds of the coal so wrong- 

Ar.i-»o n-p 1 ivvnirnva if ia i-ivAtrAri fUof f^^dv I'emovcd bv him had fouiid their vvay, 
a quarry was woitod and that there was a lease 

which would authorise the workings, it will be 1 

presmned after a great lapse of time that the If ,^?t7i7«! n 

workings took place under- the lease, and the rt t>ii> c-iliiprips 

burden of proof will lie on a party who seeks to employment as manager oi the co lieri^ 

What is.]— Semble, sale of the produce secondly, that the court had no junsdio- 

is not a necessiy criterion of the difierence tion to give the plaintiff compoiisation m respoct 
betw-eeu a mine or quarry which is, and one o? comsequential in juiy, by reason ot l.iigu pii- 
which is not, to be considered open in a legal twns of their coal being rendered unwoAar. e 
sense Ih x: o useles.s to them, i b. 

iw there is an open mine or quarry, the Md, thneUy that the mortgagees could 

Sinking of a new pit or the same vein, or break- be allorved to retam the use of the aircourse 
ing ground in a fresh place on the same rock, is although the_ ooutiiiuiuice 

not neeessarilv the opening of a new mine or special riqm-y to the plaintiffs. Ih. 

quarry- Ih. " B.e]d, fourthly, that, not having them.selve^- 

^ ^ ' made such aperture.s, they could not be ordered 

Working by Mortgagee in Possession.]— A to fill them up. Ih, 
mortgage was made of mines, and the mortgagee Held, fiftlily, that all the proceeds having 
entered into possession. He expended large sums beeli traced to the mortgagees, and no portiem 
in working the mines, %vhich by the terms of the retained by the agent, the latter could not in 
deed he was entitled to- work : — Held, that the a court of equity be made personally chargeable 
mortgagee was entitled, not only to the repay- for the value of the coal removed, not withstand- 
ment of such- sums but the interest for the same, ing his own fraudulent conduct in the trails- 
MorUm V, Cooper., 25 L. J., Oh. 121. action. Ih. 

Mortgagee in possession of mines is not bound Form of order, under such circumstances, aiu! 
p. to expend more than a prudent owner. ' Motoe v. of decree for an account against the mortgagor 
" ' Wood^ 2 J., & W. 553 r 22 B. B. 208. ' and mortgagees, and as to the allowance to be 

’4m> a mortgagee in- possession,' who had opened and made to the defendants in respect of the coal 
worked mines on the inort-gjag^id 'estate,, .charged | for which they were held accountable. Ih. 
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Mortgagors Lien for Outlay, J— As a general iJuunsmug aiiu BeiiiDg iim wunv, witn a direction 
rule a niortgagor can have no lien on the make just allowances Held, not to incliule 
property mortgaged for inonej expended in pre- pi^eparing the work for the 

serving the })roperty ; but money so expended Pi'^ss. H hellier y. Jlaeduiiald, I 3m\ olO. 
enures foi’ the benefit of the mortgagee. JVorr(S‘ 

v. (Medotimn Inmrance Co.. 88 L. J., Ch. 721 ; Management of Flats — Eecouping Loss.]— 
L. E. 8 Eq. 127 : 20 L. T. 989 ; 17 W. E. 95d. A mortgage of a large block of buikliiigs, let out 

in residential apartments, and containing a com- 
Expenses of Kecovering Debt.!— A mortgagee kitchen and salle a. manger for the use of 

is entitled to be allowed, in account againk- the the tenants, contained an assignment of the 
morteagov, all expenses properly inoirred for ‘Tents and profits and a power to the mort- 
the reo'overvof the mortgage inonev. Mlimu gagecs to enter on the hereditaments on default 
Y. 3 Russ, f.58 ; 27 it. R. lOS: “t payment and “ manage and receive the rent.s 

• ■ and profits thereof. The deed contained no 

Allowance for Payments to Outgoing Tenant.] ^>s!ignment of chattels, nor any reference to 
-After the amount due to a mortlagel had been arrangements with tenants, but he 

A - 1 1 -1 .,.1 KUd mortgagor covenanted to riay inone VS expended 

ascertained and pa d, the mortgagee was l ei 1 the mortgagees for any of the purposes therebv 
entitled to some allowance tor crops manure authorised. At the date of the Mortgage the 
to tor which he remained hable to W to an ,,,,,, o„t to tenants nnder agree- 

mitgomg tenan c ^ ^ ments, made by a former mortgagee (who had 

OxeAam v. Mil,, IS Beav. o 9 ,,. some of which the tenants 

^ ^ -1 stipulated for the supply bv the landloi’d of 

Mortgagee of a ITewspaper--Accouiit.] Is. attendance and cooked food, such food being 
was in. 1888 appointed printer of a newspaper, gen0i.a,]iy supplied according to a taiiff from 
and in 1810 he became the mortgagee ot two time fixed by the manager. The mort- 

fourth parts of the newspaper, with a power ot g^^ees, having entered into possession, continued 
sale, which powder he in 1841 exei'cised, and he supply all the tenants, whether they had con- 
vsold the two fourth parts to his brotJier, arid at •j^^.^eted for the supply of attendance and food or 
the same- time became the manager of the not, with attendance and cooked food, and in so 
paper. In 1846 jST. ceased to be the printer and (Joing managed the premises at a loss: — Held, man 
manager, and in 1848 he obtained an assigninent jj^otion by second mortgagees for an account, that 
of the two fourth parts from his brother. In first "mortgagees were entitled to be recouped 

1850 he became the purchaser of tlie other two losses made by them in management, not 

fourth parts, and he was then registered as the of the rents of the property, but out of 

owner of the newspaper. In 1857 the court surplus proceeds of sale thereof. ' BonipuH, v. 

decreed that the sale of 1841 was invalid, and 5^5 202 ; 88 Ch. D. 279 ; 55 L. T. 

the mortgagor was declared entitled to redeem. j9ol_(_y 
An account was directed of all sums received by 
N., or which but for his wilful neglect and 

default he might, have received, in respect of Insurance Preminms. 

the proceeds of the newspaper from the sale in 

1S41 : and in taking such account regard was .On Fire Policy — Payment by Mortgagee 
to be had to any debt or debts (other than the without Express Contract.] — if a mortgagee of 
debt) which should be found due from houses, not entitled by express contract to insure 
^ ■ g the account N. the premises against fire, at the mortgagdr’s 
•ge credit prices, expense, nor entitled to require the mortgagor 

■ ' : nevertheless'. does 

insure them, without the privity of the mort- 
he will not be allowed, as a matter of 
for printing, and course, to add the premiums of the policies to 
" his mortgage debt, and charge them against the 

Jdobsim V. Land. 4 .De G. A; 


mortgage c' 

the mortgagor to N. In taking 
claimed to be allowed to char_ 

on the ground that, although he was in receipt to insure them against fire, 

of cash })ayments from 1841 to 1846, yet he was L.: ::: ^ ' 

entitled to apply those payments, first in dis- gagor. 
charge of a debt due to him f , ' ' 

then in payment of the expenses of the news- 

paper: — Held, that he was entitled to charge, mortgage premises, ^ ^ 

not credit, but only cash prices in the account. 8m. 575; 8 Hare, 216; 19 li. J., Ch. 484 ; 14 
MoherLoaY. Sorriji,! Giif. 428; 5 Jur. (N.S.) Jur. 288. 

1288 ; 1 L. T. 128. Mortgage deeds contained covenants on the 

A balance of 2,201Z. had been found due to N. part of "the mortgagor to insure the mortgaged 
in 1841 for printing up to that date. In 1847 premises in the names of the mortgagor and 
N. entere<l into an agreement with one of the mortgagees, not adding their heirs, executors, 
proprietors, to which the mortgagor was not administrators, or assigns. The mortgagees 
a party, that he, JST., would accept 400Z. “in entered into possession, and, after the mort- 
satisfaction of all claims upon the proprietary.” gagor’s death, the persons entitled to the equity 
.In taking the account with the mortgagor, iH. of redemption net having insured the premises, 
claimed to be allowed credit for 2,2 pH,, or for the mortgagees insured in their own names only 
half of it, against the mortgagor ; but the court as mortgagees- -.—-Held, that the mortgagees were 
disallowed the claim. IK entitled to add the'' premiums to their mortgage 

A person who enters into wrongful possession debt. Semble, that If the rents and profits w^ere 
of property under an unjust bargain will be insufficient ■ to keep dowr.n- the interest, and pay 
treated as a trespasser and w.rong-doer, and be the premiums^ the mortgagees vvould have been 
dealt with more severely than, a mortgagee in entitled to • be -aEo wed 'interest On the premiums ^ 
possession. Ik so paid. . 





. — Eepajment.] — If a mortgagee in posses- 

sion, or a mortgagee selling iui<ler Ixis' power of 
sale, has reasonably expemled money in permanent 
works on the property, he is entitled on primafacie 
^eyidence to that e.ffect to' an inqiiiiy, whether the 
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In the absence of an express contract an thoris- j 
ing him so to do, a mortgagee cannot, (not with- i 
standing his mortgagor has covenanted to insure 
against lire, and neglected so to do,) as against a 
subsequent incauibrancer, himself insure the 
mortgaged premises, and add the sums so paid 
to his mortgage debt. Broolie v. Sionft, S4 L. J., 
Ch. 251 ; 12 L. T. 114 ; 13 W. K, 401. 

Mortgagee in Possession.] — mortgagee 

in possession is not entitled, in the absence of 
express contract, to charge in account premiums 
on a fire policy on the mortgaged property. 
JBellamy t. Ih'ichenden.^ 2 J. &; H. 137. 

A mortgagee in possession, without express 
powers authorising him to do so, incurred expen- 
diture in insuring the mortgaged estates — Held, 
that the sums expended for insurance would be 
allowed under the usual direction as to just 
allowances. Seliolefield v. Loclmood, 33 L. J., 
Ch. 10(> ; 9 Jur. (N.S.) 1258 ; 8 L. T. 407 ; 11 
W. 11. oo5. 

On life Policy-— Contract for Mortgagee to 
pay on Mortgagor’s Befault.]— In a mortgage 
security, H. covenanted with C. & Co. to pay the 
principal sum (6d>4SZ. 8.s‘.4<7.) and interest thereon 
at 5 per cent., tJcc., and that he would pay daring 
the life of B. the premiums on three policies of 
insurance, and that in case of default it should be 
lawful for C. k Co. to pay any sums requisite for 
keeping on foot or renewing the policies. And it 
was further agreed that the 'sums that should be 
so advanced should be charged upon the mort- 
gaged premises, and carry interest at 5 per cent., 
and be raised in like manner as the other moneys 
thereby secured ; provided that the total amount 
of the moneys secured, and to be nltimately 
recoverable by virtue of the mortgage security, 
exclusive of the sums of 3,000?. and 2,000?. 
secured by bonds (being part of the said principal 
sum), ill respect whereof the proper ad valorem 
stamp duties had been already paid, should not 
exceed the sum of 3,000?. ; the stamp impressed 
on the mortgage security covered onl.y the sum 
of 8,000?. Held, that the master was correct in 
finding the amount due to the mortgagees to 
consist of the principal sum originally advanced, 
and a further sum, being the amount of moneys 
advanced in payment of certain onl}’’ of the 
premiums due on the three policies of assurance, 
altogether amounting to the sum of 8;000?., ariel 
also^of the further suras of 3,417?. ritSv Tf?. and 
497?. 14«. 6r?., being interest due respectively on 
the original principal .sums of 6,648?. ‘dtf. id. and 
1.351?, 16,sf. ^d.. the amount paid in respect of 
such premiums. Mkdiards v. Maoale.s'fidd^ 10 
) L. J., Ch. .329. 

Payment by Mortgagee of Premiums on 

q ' Insurance of Life of Surety for Mortgagor.]— 

? >; An insurance was effected on the life of a surety 

‘ , ' for a mortgagor ; the premiums were paid by the 

; ' ^ ' mortgagee, who went into possession of the mort- 
is ■!.' ■ gaged premises, but it was not proved that the 

-v ' mortgagor had ever been charged ivith them. 

^ ^ ■ in a redemption suit : — ^Held, that the mortgagor 

not' entitled tO' credit for the amount received 
on the policy. Hpmphfeyy. Amhin. (LI. AG. 
t. Plunk. 318) approved. Bell v, Ahearne, 
12IrCBq.E,A76. - 

4 — By First Mortgagee, out of Beats, with 

Notice of Second Mortgage*] — ^A tenant for life 
'of leaseholds under a - settlement,' ^who- is also' 
‘ ' entitled to a share of a deceased child, morte'a^es 


her interest twice, and a suit being instituted to 
carry out the settlement, the leaseholds are sold 
and others held for three lives are purchased ; 
two of the lives drop, ami a large fine being 
demanded to renew, a bill is filed to compel a 
renewal. A ])olicy having been eifected on the 
last life, the first mortgagee, who is in ]_)Ossession, 
with notice of the second mortgage, ])ays two 
])remiums, witli the authority of the tenant for 
life, and then allows the policy to drop. Such 
premiums were paid by the first mortgagee out 
of the rents, he being a solicitor, and managing 
the estate and suit himself. Another bill was 
afterwards filed impeaching the settlement, but 
ultimately dismissed with costs, and in that suit 
the first mortgagee is a defendant. In taking 
the accounts in chambers, the chief clerk 
lisallows the premiums, and allows only costs 
out of pocket to the first mortgagee. Upon 
exceptions to that certificate : — Held, rliat he was 
right in all the disallowances. SdfiterY. Cotta m, 

3 Jur. (N.S.) 630 ; 5 W. R. 744. 

c. Repairs and Improvements, 

Bepair—Bamage through Age.]— A mortgagee 
is not bound to keep up buildings in as g'^iod 
repair as he found them, if the length of time 
will account for their being worse. Rumell v. 
Smithies, 1 Anst. 96. 

Assent of Mortgagor.] — A mortgagee in 

possession ivill be allowed for repairs necessary 
for the support of the property, and for doing 
that which 'is essential for the protection of the 
title of the mortgagor, if he has got the consent 
of the mortgagor, "or has given him notice in 
which he acquiesces. Sandon v. Hooper. 6 Beav. 
246 ; 12 L. J., Ch. 809. S. 14 L. J., Ch. 120. 

Pulling down Premises,] — A mortgagee 

in possessi.m held liable for damage occasioned 
by his pulling down two cottaa:es on the property. 
Ih. 

Mortgagee of a copyhold may ])uU down 
ruinous houses and build better to prevent a 
forfeiture. Hardy v. Jleeres, 4 Ves. 480. 

Improvements.] — Mortgagee in possession may 
be allowed for money laid out in increasing the 
value of the property, but he is not justified in 
increasing the value of the estate by im][)rove- 
ments so as to cripple the mortgagor’s power of 
redemption. Sandoti v. Hooper. G Beav. 246 : 12 
L. J., Ch. 309. a, 14 L. J., Ch. 120. 

Permanent,] — In taking an account in an 

action between a mortgagor ami a mortgagee in 
possession, allowance must be made foi‘ permanent 
improvements made by the latter ivhile in posses- 
sion, so far as the value of the premises is thereby 
enhanced. Henderson, v. Asticood. [1894] A. C. 
150 ; 6 R. 450— P. C. 

Account.] — A mortgagee in possession is 

entitled to an account of moneys properly 
expended in impinving the pro|ierty, Sclwlejield 
T. Loahwoud, 33 L. J,. Ch. 106 ; 9 Jur. (k.s.) 
738 ; 8 L. T. 409 : 11 W, R. 555. 
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•eased the value of the property, Objection by Mortgagor. 

me so, he is entitled to be repaid mortgagor filed a bill tor redemption . 

so far as it has increased such mortgagee in popession, who claimed a. 
such ease it is immaterial whether for repairs and improvements, which 1 
had liotioe of the expenditure, gagor objected to, as being miiieoet 
tnorteaaor is only material when improper, such objection must be lais 
> is mireasonahle, for the purpose hill ; otherwise the mortgagoi- will 
It he acouiesced in it. Siuuhm v. entitled to an ordinary decree allowiuj 
V ‘Hfi-Ai L. J., Oh. 120) com- sary repain? and lasting improvements. 

V. Jones, 21 Oil. D. 469 ; v. Trotter, 1 Br. & Sm. 388 ; 7 Jur. 1,1 
31 \V. E. 308. i L- T- 


half ealf. 


value. And in 
the mortgagor 
Notice to the 
the ex}>en(litur 
•of showing th; 

Hooper ijo Bci 
mented on. iShejmrd 
47 L. T. f)04 '■ 

By Second Mortgagee.]— A secoi 

'O'jigcc who is ill possession of the ui' 
property and expends money in pern 
improving or preserving it, is not eni 
against the first mortgagee co any cbarii 
iirouertv for the money so expended, ^ 
moneri'^ Wed of Emfland, dre., Co. v. A,sliJor(l 
m L. J., Ch. 276: 16 Ch. D. 411 ; 44 L. T.UudZ?/ 

30. 

Witli Consent.] — On consent, in equity 

mortaugee allowed to expend sums in improve- 1 gagee 
ments. ""and to add amount to his charge on 
premises. ^^mUh, AV pooie, Cunmiigton, In re, 

H Mont. & Ayr. 66 : 2 Deac. 236. , 

xVLou ^ J mortgagor, neither 

—• — Allowance for.] — A feme sole seised in c. — — ^ ^ 

fee, subject to a mortgage, married A. In ten of such advances ; 
vears A. paid off the mortgage, and took an 
.assignment to B. in trust foi' himself, and then j fBe^mor 
made considerable improvenients. A., ^ having i 
issue two daughters, by his will devised the 
lands to the youngest, and died ; bis wife sur- 
vived, and enioyed the lands for her life ; ori 
her death, the 'oddest daughter brought her bill knowmgiv 
.against her sister to redeem, hut the question ( 
was, upon what terras i Per cur., there shall Jje gage, 
no allowance to A. for improvements before the head rents, 
assignment to B. ; but from thence the devisee save theses 
:shaii be allowed two-thinls of _ the lasting iin- 
i>rovemcnt.s. hut no interest during the devisor’s 
life, for a tenant for life is hound to keep down 
the^ interest during his estate. dSeivlim/ v. 

...l/,W,lViu.Abv.l,85,Ca.8. 

trnder Deoree.l— Where a decree directed out of the estate. 

the chief remoinbr.anccr to take an account of B. 202 i 12 E. E. 14. 
what the defendant, a niortgiieee in possession, \\ heie the nioi ti. 
had received, or without wilful default mi.ght has not covenanter 
have received, out of the premises ; and that in lives to be hUy ni 
taking this accmint all paities were to have all mid, on addnv the 
just anrl fair allowances : he caiiiiot make an principal, Wy 
allowance to the mortgagee for valuable and .5 Atk. 4. 

lasting improvements. Mnrjliy v. Meade, 1 

‘ Jones, 62CK ■ e. Commissic 

the recounts iiiuler the CoHimissibn— Stiji 

JioTr^ainsra moit- cannot, at the time he advances money 
. niorf'ageo is entitled for an advantage not strictly beloiging 
unde" thS had of “jnst tract of nioit^^ ■ 

entitle him to permanent S8o ; 11 .thml-ifed with the 

hcf-n-ntiol reoairs he must A mortgagee stipulated witn me 

them ik- the trial Tipton that he should sell the mortgaged pre 

Mllpton Moat Mllery Co., f ^ 

Ml. X). ifi2 ; 26 W, 11 348. his expenses m sale 


i , ....... T Yi! 

neiitly Mortgagor’s Eent Paid by Mortgagee.]— It a 
led as mortgagor of leasehold premises allows an arrear 
on the of rent to fall due, and an ejectment to be 
Land- brought by the lamllord, the mortgagee may pa;y 
the arrear and costs, and apply h)r a receiver, 

V. 1 Hog. 393. 

Advances for PreservationofEstate— Eight to 
Sale or Eeceiver.] — Advances made by a mort- 
for the preservation of the estate (e.g. head 
rent paid by him) follow the nature of the mort- 
gage security, and, if the mortgagee is not entitled ■ 
to foreclose the mortgage until after the deceaseof 
' is he entitled, diuang the life 

of the mortgagor, to a sale of the estate for pay- 

y “ “ but, if necessary, a receiver 

will be appointed to keep doivn the interest oil 
rtgage debt and advances. Biernnces j, 
Molloy, 2 Jo. 6: Lat. .o21 ; 4 Ir. Eq. 11 482. 

To Tenant for Life— Enforcement against 

Inheritance.] — If the assignee of a mortgage 
- .. sulfers a tenant for life of the equity 
oTredemptiou. put in settlement since the mort- 
to remain in possession without paying.; 
and then advances him money to 
ate from eviction : scmble, the sum 
ay be enforced notwithstandingvas 
salvaae, against the inheritance. Illlly. Jlrcrion, 
6 Ir. Eq. k. 403 ; Hr. 426. 

Renewal Fines. 1 — Mortgagee of a leasehold 

•eimbiirsed 
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Practice.]— In taking 
<]ecr6e in ti redemption 
gagee in ])osscssiou, 
to , 'necessary repai,rs 
.allowances ” ; but, t 
j mpro vem en ts, or ^ s' 
make out a case fc 
Ereen Colliery Co. 

47 L. J.; Ch. 152 ;■ 7 

»_r- ETidehce.]— Mortgagee i,n jmssession. 
-claiming upon a bill for redemption to ^be 
allowed' .for substantial repairs and lasting iuk 
movements, but adducing no proof of any such 
' Expenditure, hgld' not entitled to any inquiry ■-on 
the 'subi ect. * Smdon v, Mooper, 6, Beav » 34b ; ; 

Xi. J *5 oil. MB. ' 'Affirmed, 14 L. J., Oh.' IgqjyvT; 
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A mortgagee deed contained a proviso for 
redemption on payment of the debt, which was a 
sum advanced to redeem the lands from eviction, 
and also contained a stipulation that the sum of 
lOOZ. a year was to be allowed to the mortgagee, 
who had an immediate right to go into possession, 
for his trouble in managing the lands of which he 
should be in possession ; the mortgagee went into 
possession on the execution of the mortgage, and, 
in a redemption suit :*t — Held, that the stipulation 
tor lOUZ.a year was void, and refused to allow the 
mortgagee credit for it in tahing the account. 
Corny m v. Corny Jr. U-. 5 Eq. 588. 

Stipulations for commission on receipt of rents 
and conversion of arrears of interest into principal 
inserted b}- a solicitor mortgagee in a mortgage 
deed prepared by himself, and insisted upon by 
him as the condition of any further advance to 
his client, will not be allowed in taking the 
accoimt between the solicitor, as mortgagee in 
possession, and his client in a foreclosure suit. 
JSyre v. mfyltes, 45 I^. .1., Ch. 895 ; 2 Ch. D. 148 ; 
8-1 T. 2li; 24W. K 597. 

If the contract between the parties entitles a 
mortgagee to any commission he may claim, 
either in taking the account of what is due on 
the mortgage, or under the head of just allow- 
ances. But where the only commission to which 
a mortgagee was entitled was upon any renewal 
of the mortgagor’s promissory note which he 
might accept, and, though payment was not 
demanded upon its becoming due, the note was 
not ill fact renewed: — Held, that the fact that 
the mortgagor had been placed in as beneficial 
a position as if the note had been renewed, did 
not make the commission payable. Bnclmell v. 
Yivliery, 64 L. T. 701-— P. C. 

Where advances have been made by a mort- 
gagee to a mortgagor upon security of a specula- 
tiTC character, such as a building estate, the 
court will, in takingthe accoimt in a redemption 
action, allow to the mortgagee sums actually 
deducted by him for commission or bonus at the 
times of making the advances, provided the 
deductions were made as part of the mortgage 
contract, under a bai'gain deliberately entered 
into by the parties while on equal terms, and 
knowing perfectly well what they were doing, 
and without any improper pressure, unfair 
dealing, or undue influence on the part of the 
mortgagee ; the coui-t treating the transaction in 
each case as amouiiting in fact to the payment 
of the whole amount of the advance to the mort- 
gagor and the return of a certain part of it to the 
mortgagee as a considemtion for the accommoda- 
tion. Potter V, Edwards (26 L. J., Ch. 468) 
followed. Broad v. Selfe (11 W. E. 1036), and 
James v.Iierr (10 Ch. D. 449) discussed. JJa in- 
land V. Upjohn, 58 L. J., Ch. 861 ; 41 Ch. D. 126 ; 
60 L. T. 614 ; 87 W. B. 411. 

XTnder 33eed.] — A person lent money to a 

business firm on the security of a deed of trust 
, for sale of the personal property of the firm 
(without any proviso for redemption or repay- 
ment), ^ which deed gave him full power to 
\ ' ' manage the business, and authorised him to pay 

off various debts, and to retain the money due to 
- , himself. He assisted in the management of the 

. ’ ■ business, and charged in account certain annual 

' > i sum for his assistance, under the designation of 

y V’’' A; ;v ^ bonuses Held, on a,' billby a surviving partner 
^ of the firm, that the bonuses must be disallowed, 

^ and that ' the property, ‘must bp .reassii 


bonuses, should be found due. Barrett y. Hart lip 
L. E. 2 Eq. 789 ; 12 Jur. (N.S.) 426 ; 14 L. 1\. 
474 ; 14 W. E. 684. 

For Personal Trouble.] — Where a party 

holding the control over an estate, and a power 
of selling it to secure the repayment of liabili- 
ties he had incurred on account of the owner,., 
received the rents, sold the estate, and then 
received the purchase-money p‘or which, while- 
lie retained it, he was held liable to interest), 
he ivas not on account of the acts thus done 
by him entitled, without any previous stipula- 
tion, to claim commission for the trouble lie had 
had in the matter. Conrt v. lloharts. 6 CL E. 
65. 

A mortgagee being one of a firm of auctioneers,, 
sold under the power of sale, and made charges 
for the expenses of the sale, as having been con- 
ducted by tlie firm ; — Pleld, that the firn,i could 
not charge for personal trouble. Mutliison v. 
Clarke, 'S Drew. 8 : 24 L. J., Cli. 202 ; 18 Jmv 
1020 ; 3 Eq. E. 127 : 8 W. E. 2. And see sillier 

V. Beale, 27 W. E. 408. 

Bisaliowance of.] — In taking the accounts- 

of a mortgagee in [)Ossessioii, the chief clerk dis- 
allow'ed three claims for commission, at the rate- 
of bl, pel’ cent., paid to agents for receiving the- 
reiits : and the disalloivance ivas confirmed. 
Stains v, Banks, 9 Jur. (N.s.) 1049. 

A. executed a conveyance of all his estate and 
property to trustees for the benefit of his credi- 
tors. His lands were under mortgage, and tlic- 
mortgagees were made assignees in trust under 
the deed, with the usual powers and provisions, 
for the protection and in ease of the trustees. 
The mortgagees immediately after the execution 
of the creditors’ deed, appointed W., one of their 
number, to be receiver, wbo paid in the amounts, 
received by him to tiie bankers, to the account of 
the trustee mortgagees (by name), as assignees, 
in trust of A.” : — Held, that such entry showed 

W. to have received the rents as their agent, not 
in their character of mortgagees, but in their 
character of trustees, and that they could not 
add to their mortgage money and interest, and 
costs, charges, and expenses properly incurred, 
the ’commission paid or allowed to "W. upon the- 
rents received by him. yieholsnn v. Tutin, 3 K. 
& J. 159 ; 8 Jur! (N.S.) 285. 

The defendants, who were mortgagees of two- 
houses, went into possessiem as mortgagees, and 
appointed M., one of their directors, to collect the: 
rents as their agent: — Hehl, that he could not 
be allowed any cominission out iT the rents, 
Knranaqli v. Workinymans Benciit Bnildi/a/ 
Society,' [mb] 1 li\ E. 56— C. A. ■ 

■ BeceiversMp — By Mortgagee himself. ] — A,, 
mortgagee is not entitled to charge rece.ivcr’s- 
fees for him self. Cureio v. Joh nston, 2 Sch. A Lef . 
301, 

The court will not allow a mortgagee more- 
than his principal and interest, notwithstanding- 
the mortgagorhas agreed he shall be paid for his- 
trouble of receiving the rents. French v. Bar on,, 
2 Atk. 120. 

Mortgagee or trustee 'manages the estate him- 
self ; he is not to be allowed for his own care and 
pains : otherwise, if he employs a bailiii. Bonithm. 
V. Mock more, 1 Verm 816. 

By Ageat for Mortgagee.]— It is a general. 

rule that mortgagee shall not charge for receiving; 



the rents personally, though he may have a 
receiver at the expense of the mortgagor" Liberty 
was therefore given to surcharge and falsify an 
account settled with an allowance ; acquiescence 
having no et1;ect,the mortgagee being attorney to 
mortgagor. Langstafe v. Femcwk^ 10 Ves. 405 ; 
SE.lCs. 

Mortgagee all o we( I 
property consistiri ^ 
and mortgagee livin; 

8 Madd. 1 70 ; 

Under a proviso in a mort. 
tion of interest on pui 


on demand, the mortgagee should be at liberty to 
enter. It appeared from the covenants in tire 
deed that it was the intention of the parties tLat 
the mortgagor should remain in possession until 
default was made ; but there was no express 
stipulation to that effect. During the absence 
of the respondent the appellant sent an agent to 
the station with a demand in wiiting for repay- 
ment, which was served on the respondent’s wife, 
and in default of payment the appellant’s agent 
tooh immediate possession of the run and the 
sheep on it : — Held, that, as the respondent had 
no opportunity of inquiring into the truth of the 
agent’s statement, there was no default which 
justihed the appellant in entering into possession 
and seizing the property, and that the respondent 
was entitled to substantial damages. Moore v. 
Shelley, 52 L. J., P. C., 35 ; 8 App Cas. 285 ; 48 
L, T. 918. 


sxpeiise of receiver, the 
of small houses at small rents, 
>; at a distance. Davis v. 
18 ILE. 209. 

_age deed for rediic- 
nctual payment, a mortgagee 
ill possession through thj 
gagor is entitled, on the accounts being 
charge the mortgagor, in a ])roper case, 
commission paid to a receiver for collectin; 
rents. Stains v. (9 Jur, (k.s.) 1 

reversed on a})})eal, Peg. Lib. 7 B. 1863, 1 
considered. Union Bn nit of London Inq 
50 L. X. Ch. 74 ; 16 Ch. D. 53 ; 43 L. T. 651 


default of the inort- 
taken, to 
with the 
the 


Bents — What are.] — Under a mortgage of 
wharves and wharehouses occupied by the mort- 
gagors for their business of wharfingers and ware- 
housemen : — Held, that the mortgagees going 
into possession were not entitled to receive debts 
due to the mortgngors for warehousing goods, 
though the charges out of which the debts arose 
were termed rents, an.d were by act of parliament 
recoverable (amongst other charges) by distraint 
and sale of the goods in respect of which they 
were incurred. Anderson-^. Butler's Wharf Cd, 
48 L. X, Ch. 824. 

Payments agreed to be made by the actual 
occupier of the soil, under a licence to dig earth 
and make bricks, are in the natui’e of rent, and, 
as sucli, a mortgagee of the premises is entitled, 
after notice, to all rent in arrear at the time of 
such notice, as well as all that may afterwards 
become due. Ilaidtay, B,e parte, Mont. k. M‘Ar. 
247. 


By Creditor.] — A creditor in possession 

of bis debtor’s estate, under a power of attorney, 
taking an assignment of a mortgage, directed to 
account as agent, and allowed receiver’s fees, so 
long as the trusts imposed by the power required 
him to be in possession, after that to be charged 
as mortgagee in possession. Expenses incurred 
by mortgagee in possession for the protection of 
the estate, acquiesced in by mortgagor, allowed. 
After decree for redemption on payment, on 
principal, interest, and costs, mortgagee, though 
overpaid, entitled to costs. Trim lesion v. Tfumill, 
1 Ball & B. 377 ; 12 11. IL 38. 

Creditoi’ going into possession as quasi mort- 
gagee, not entitled to receiver’s fees. Id. 384. 


8. ItoTS A'SD Profits. 
a. BighLt of Mortgag-ee to take. 

On Entry or Notice.] — A legal mortgagee is 
not entitled to the rents of the nnutgaged 
premises until he makes an actual entry, or gives 
notice to the tenant to pay the rent to him : and 
the commissioner’s order for the sale of the 
property is not equivalent for this purpose. 

Living, parte, Tombs, In re, 2 Mont. & Ayr. 

223;iDeac. 1. 

xV. was seised in fee of a house and two acres 
of land, which he had let to B. A. mortgaged 
this property to C. in fee, and it Avas arranged, 
between A., B. and C., tliat B. should pay the 
amount of tlie interest on the mort gage to C.,and 
the residue of the rent to A. After this, C. 
notice to B. to pay the Avhole rent to him, 
did sf> : — Held, that by j'eason of the arrangement 
E. Avas not justified in so doing ; bur, if there had 
been no such arrangement, it Avoiild have been 
otherAvise. Whitmorex. W'allter, 2 Uar.k K. 615. 

A. was seised in fee of nine acres of land 
charged Avi th legacies, for Avhich there was a power 
of distraining. A. let the land to B,, and the 
legatees assigned their legacies to C., Avho gave 
notice to B. to pay the rent to him : — Held, that 
B. AAms not justified in so doing upon a notice 
only, although he would liaA'e been under a threat 

; ^ , ; ' . 2 -Mont Ayr^' 16, 214 

lateutloxL of Parties as to.] — The respondent 
mortgaged a sheep run to the appellant. The , , ^ x 

deed fixed no time for the repayment of the 

money, but only, stipulated that, if the mortgagor ireceiv-e irentsx' 10^ B, 

should make defatdt in 'payment of the. amount ^ X’ ' i 


A mortgagee having giAmi notice to the tenants 
holding the mortgaged premises, under leases 
granted by the mortgagor after the mortgage, is 
entitled to receive from tliose tenants the rents 
actually due at the time of the notice, as well as 
those AAdiich accrued due afterwards. Dope v. 
Biggs, 9 B. & C. 245 ; 4 Man. ^ Rv. 193 ; 7 L. J. 
(O.S.) K. B. 246. 

Prom what Time.] — In general an efpiit- 

able mortagee is not entitled to the rents, <kc., 
prior to the date of the order for sale ; but when 
prior to bankruptcy the mortgagor absconds, and 
the equitable mortgagee of part of the propei’ty 
takes possession of that part by an agent, and a 
fiat issues against the mortgagor, and then the 
solicitor to the commission, on behalf of the 
creditors, and the equitable mortgagee jointly 
appoint the same agent to manage the Avhole 


gave 


by the assignees .--—Held, the mortgagee, though 
he AA^as also petitioning creditor, was entitled to 
the rents, See., from the time of his first taking 
possession. Bigmld, Ex 4 Deaej. k C. 259 
■■ '■ *; 4L.X, Bk.58. 

Autlwrity to ta^e.]-XThe^depositof title- 




Management and Account. 

:ortgagor'E i in the exchequer to attach it. Llsmore v. Clam- 
authorlsed ley, Haves, 329. 

ahVoom- Beoeiver,]-A mortgagee of a life estate, oyer 
agreement which a receiver ha.l beeii appointed, having 
uahiiio' the taken no steps to recover his debt and uueiest 
the mort- iluriug the lifetime of the tenant for life, was 
ditn an.l held not to be entitled after Ins decease to a tmnl 
1(1 that the in court, which had oeen paid ni by the 
were bound from time to time, after keeping down toe mteitst 
ftil Beav. on a prior mortgage nffecting the tee but the same 
was held to form part of the ijcrsmiai estate nt the 
tenant for life, the mortgago]-. v. Camae, 

Assignee.] 25 L. J.. Ch. 054 ; 4 W. R. 004 — L. C. 
of bankrupt A mortgagee has no title to the vents of the 
iremisos to mortgaged premises which have been paul into 
innot recaU court by a receiver appointed ni a suit loi estab- 

- the effects hshing the will of the mortgagor, not wdhstaiidi ig 

; not apidv that after the appointment of a receiver he gave 

die assignee notice to the tenants to pay the rents to him. He 

inv interest, ought to have followed up that notice by moving 
^ri'+ArPceive to discharge the receiver. JlunuKs v. lit igntotle, 


them, Huch receipts hceoimng i 
■distributable aiiiongsr creditor 
where tlie receipt of the reiitf 
was in pursuance of agreemen 
in which case the mortgagee is * 

})ack su much of the rent as his interest axnounts t 
to, the agreement goveiming that case, althouga 
entered into without consent of credit(.)rs. Cal- 
wdh Ml' p(n'te, I Holl. 259. , , , , , = 

The mortgagee of property, which has been t 
some time untenaiited. consents that the assignee i 
of the batiknipt mortgagor shall let the premises 1 
to such person as he may think proper, the inon- . 
gagee stipulating that his consent is not to be 
considered as assuming the possession of the pre- 
mi'^es as mortgagee. In }mrsuance of this arrange- 
ment, the assignee lets the property, and receives 
the rents for a }>eriod of seven years, when the 
property' is sold, but the proceeds of the sale are 
not sufficient to pay off the whole of what is due 
upon the mortgage : — Held, that the assignee, ami 
not the mortgagee, was entitled to these bygone 
rents. parte, WUchens, In re, 2 Mont. 

I), & D. 534 ; 6 3ur. 588. 

As between Incumbrancers.]— After second 
incumbrancers tiling of bill first incumbrancer 
in possession cannot pay surplus rents to debtor. 
Marker v. Caleraft, 6 Madd. 11. 

Eeceiver.] — a receiver appointed 

on the petition or in the suit of a puisne incum- 
brancer is afterwards extended to tlie matter or 
suit of a prior incumbrancer, the rents received 
before tlie extension of the receiver belong to ' 
the puisne incumbrancer, Ahhett v. 81 ratten, 3 
Jo. & Lat. 603 : 9 Ir. Eq. R. 233. 

But rents due at the date of the extending 
order, and not received iniTil afterwards, belong 
to the prior incumbrancer. 11k 

And rents due at the date of the order appoint- 
ing a receiver under the judgment acts, but 
received afterwards, belong to the 'judgment cre- 
ditor, and not to the debtor. Ih. 

An equitable mortgagee is entitled to priority 
over a subsequent creditor, by judgment aifecting 



CO recover suo I arreai«, ^ weu_ h. .uu.equcno Account ag*ainst Mort^ag-ee for. 

rent, and also the amount of the improved rent : 

for that the mortgage, and the subse<iuent notice Liability— On giving Ifotice.]— Liability of a 

of its execution, operated as an attornment mortgagee who gives notice to the tenants to 
within 4 Anne, c. 16, s. 9 ; and that the case pay him their rents, but does not take posses- 
was not affected by the circumstance of the sion, whereby a loss is occasioned. Seulea v.. 
defendant being a more tenant from year to M'' Murray, 23 Beav. 401. 
year, and not holding under a lease : and that 

the relative position of the defendant and the Entry but not as Mortgagee.]— Amort- 

mortgagee was not altered by the new agreement gagee who takes possession of the mortgaged 
between the former and the mortgagor. Burrow,^ estate is, on a bill for I’cdemption, bound to- 
V. Grudin, I D. <k L. 213 ; 12 L, J., Q. B. 333 ; render an account of rents and profits received, 
7 J ur. 942. and is also liable for ail which he might have- 

receive<l but for his wilful default ; but where 

Avowry — Evidence.] — A mortgagee persons, who though in fact mortgagees, enter 

avowed for rent due to him from the plaintiff, intopossessionoftherentsandprofitshianother 
bj virtue of a demise to him for two years, ending character, they cannot be subjected to that 
on the 29th of September, 1842. The plaintitf special liability. Their receipt of the rents and 
was tenant of the mortgagor, and he, with other profits in the particular character of mortgagees 
tenants subsequently to the mortgage, on the in possession must be distinctly established. 
1 4th of October, 1842, attoi’ued to the mortgagee. JParkiimm v. Ilanhury, 86 L. J., Oh. 292 ; L. H. 
Opposite the plaiiitifi’s name in the instrument 2 H. L. 1 ; 16 L. T. 243 ; 15 W. B. 642. 
of attornment was entered, Bent 55Z. from 

Michaelmas, 1S40”:— Held, ' that the avowry For Default in, in not letting.]— Where 

was %vell supported. Gladmiin v. Plumer, It) a mortgagee in possession of leasehohls, being' 
Q. B. 473 ; 15 L. J., Q. B. 79 ; 10 Jur. 109. resident at a distance, employed an agent, and 

the property was advertised and let at intervals, 
Bents, how to be Applied.] — In 1812 a mort- but vacant for a long period, the mortgagee 
a:age was executed by A. and B. to 0.; in 1813 acting on the agent’s advice in not Jetting, such 
two judgments, and ‘in 1815 a third judgment, mortgagee is not chargeable under a decree for 
vrere obtained by U. against A. C. entered into wilful default in non-receipt of rent. But where 
possession of the mortgaged lands in 1812, and a tenant is suffered to remain for several years 
conriiuied in possession until 1855. In a redemp- in possession', - pa jing no rent, and none being 
tion suit it was held that ‘the judgments were demanded by the mortgagee,, he is liable for 
not, so far as related to the question in this case, wilful default as to ^such rent* Brandon v. 
to be considered as incorporatediti the mortgage 10,W. E, 28t. ' ■ 

so as to form one security, and Iherefore that the 

rents received or which rnight have been received ^ — Onus of Proof,]— The onus lies, prim^ 

by 0., were to be applied, first, in payment of faefe^, on- ’;the,,par'^y-, charging;, wilfpl demit, in 
the interest and principal due on the mortgage ; not lettihgVfO 'piwe'it j'.'bufi ,11 he' $hbw^ that 
secundljj in', payment of the interest and prin-;! the 'property has' 
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<>nus is transferred to the other party to shovi 
that he has not been gnilty of wilful default, 
but has been vigilant, i 


Uuder Coaditional Agreement.]— A. con- 
veys lands to B., who is put into possession, but 
under an agreement that, if A, pays the money 
in ten years, B. shall reconvey. The profits 


On Sale hy Mortgagor and Mortgagee.] 

— A. mortgaged leaseholds to B., who entered 
into possession, received the rents, and soltl a. 
part under a power. A. afterwards mortgaged 
the equity of redemption to C., and A. and B. 
then assigned the premises and mortgage debt 
to D. In" a foreclosure suit by C. Pleld, that 
B. might be called upon to account for the rents 
and purchase-moneys received by him. Huide 
Y. Blake^ 11 L. J., Oh. 26. 


appearing to be much more than the interest, 
uuon a bill bv the heir to redeem, B. ordered 


upon a uiii - ' -jx :] 4 . 

to account for the protits, and not permitted to 
set the profits against the interest, ludthoyjm 
V. Foster, 1 Tern. 476. 


On Transferring Security.]— Although a 

mortgagee in possession who voluntaril}'" transfeis 
his security is liable to account for the subse- 
quent rents, he is subject to no such continuing 
liability when he transfers by the dire^ion ot 
the court in a redemption suit. Hall v. Hdioard, 
55 L. J.. Ch. 604 ; 32 Gh. D. 430 ; 54 L. T. 810 ; 
34 W. R. 571—0. A. 


Under Assignment of Lease.] — If a lease, 

household and shop-goods are assigned over to 
another, and he comes into possession, and 
carries on the trade, from that time they are 
to he considered as money received, and an 
account thereof taken accordingly. Clayton v. 
Jjuchvih, Moseley, 252. 



Receipts by Agent— Liberty to Surcharge.] 

—The defendants had by the judgment in an 
action been held to he mortgagees in possession of i 
certain mortgaged estates, and the usual accounts 
and inquiries as against mortgagees in possession 
were directed. The defendants brought in an 
account purporting to show their receipts in 
respect of the rents and profits of the mortgaged 
estates, hut which in fact only showed certain 
lump sums received by them from one J. H. 
Blood, then deceased, their agent. On motion 
hy the plaintifE for a further and better account : 
— Held, that the defendants were bound to 
render the further account, for that the receipts 
of Blood were as between the plaintiff and the 
defendants the receipts of the defendants ; the 
defendants were bound to deliver an account 
.showing not only what they had received from 
Blood, but %vhat he had received from the tenants, 
nnd that it wms a question not of technicality 
hut of substance, for without the knowledge 
•derived from such an account the plaintiff would 
be unable to proceed on the inquiry as to wilful 
default, which was a matter of surcharge, and 
that the death of the defendant’s agent could 
nf)t excuse the defendants from this liability. 
Noucs V. Bollock, 55 L. J., Ch. 54 ; 30 Ch. 1). 
336 ; 53 L. T, 430 ; 33 W. R. 787— C. A. 


With Notice of Settlement,] — R. C., on the 

marriage of his daughter with R. T., by a settle- 
ment of 1815, conveyed certain premises held 
under a lease for three lives or forty-one years, 
upon trusts to raise 6001, and to pay the interest 
thereof to R. T., during the joint lives ot JR. 1 . 
and wife, and after his decease to his wife as 
iohiture, and after her decease to pay the prin- 
cipal to the issue of the marriage ; and it was 
aoreed that said sum of 500Z, should remain a 
charge on said lands for six years, and then be 
raised out of the rents at the rate of 601. per 
annum, with interest. R. G., having become 
indebted to 0. K., on the 28rd of January, 1822, 
with the concurrence of R. T. and wife, granted 
to him a rent-charge of 601. a year out of a P^T't 
of the said premises until the debt should be 
paid off ; and also, on the same day , with the 
like concurrence of R. T. and wife, demised to 
him the remainder of the said premises at a rent 
of 601. a year, to be retained until he should be 
paid off ; and, in 1823, in consideration of a 
further sum, mortgaged to 0. K. the said last- 
mentioned premises Held, that the settlement 
of 1815 could not he viewmd as a mortgage, and 
that 0. K.. having dealt with the estate with 
notice of that settlement, was accountable for 
the bygone rents from the period at which he 
entered into the possession. Turkinyton v. 
Kearnnn, LI. & G. t. Sugd. 35. 


Possession — Under Arrangement with Mort- 
gagor.]— Where mortgage is made in trust that 
mortgagee should continue in possession, till by 
perception of the rents and profits he should 
be .satisfied the principal and interest; mort-, 
gagor may come into court of equity for an 
account of the profits received, as in an elegit 
the conusor has a right to see if the conusee 
on the extended value has received a satisfaction 
for his whole debt, and to have surplus paid to 
him. Yates v. Hanibly, 2 Atk. 362. 


Allowances. ] — Where a mortgageein possession 
pays rent to the ground landlord, he is to be 
allowed such rent in account, but not after he 
lias purchased the reversion ; but he will be 
allowed payments to a person for taking charge 
of the premises to save them froni deterioration, 
Brandon v. Brandon, 10 W. R. 287. 


For Speculating.]— Mortgagee in posses- 
sion, though answerable beyond fraud for wilful 
default, is to take the fair rents and profits ; not 
bound to engage in, and will not be alioweel for, 
speculation and adventure. Hughes v. milumis, 
12 Ves. 493 ; 8 R. R. 364. 


Under Parchase.] — Mortgagee, having 

permitted the tenant for life to run in arrear 
for the interest, purchases the estate for life, 

. and takes possession under that purchase ; he is 
■ bound to apply the surplus rents and profits 
. , beyond the current interest in discharge of the 

arreg^r, and in the account under a bill of i 


Taking Bents after Account taken.]— When a 
mortgagee receives rents after the account has 
been taken,, he must account on affidavit for the 
amount. Oxenhain v. JSllls, 18 Beav. 593. 


fcteclosure was charged, accordingly. Pewhy^ 


Opening, hy Receipt between Certificate and ' 
Day of Payment.] — A mortgagee in possession 
who receives a sum hy way of rent from the 
mortgaged property in the interval between the , 
filing of the chief clerk’s certificate and the day 
fixed for payment thereby opens the account 
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itting order having been made for the appointment of 
lemp- a receiver and for the tenants to attorn and pay 
5 1 21 their rents in arrear and growing rents to such 
receiver -.-—Held, that, the possession of the mort- 
gagor being rightful, he was liable to pay an 
Mort- occupation rent from the date of demand by the 
ore a receiver only, and not from the date of the 
sues order appointing the receiver. Yorkshire Bank- 
. par- inf/ Co. v. Ifidlan^ L. J., Ch. 562 ; 35 Gh. D. 
false, 125 ; 56 L. T. 399 : 35 W. R. 593. * 


half ealf. 


I Giving up Possession.] — In a redemption suit 
i by a puisne . mortgagee, a prior mortgagee in 
[possession of part of the mortgaged lands, and 
! who had been charged under a decree to account 
with a high occupation rent, w'as permitted to 
give up the lands to the receiver in the cause, 
upon the expiration of the current year, com- 
mencing with the day upon which he tirst went 
into possession. Gregg v. Arrett^ Sau. & Sc. 
674.. ■■ 

9. TiMtBER AND WASTE, 
a. Rights of Mortg-agree. 

Timber.] — A mortgagee in fee may cut timber, 
&;c., at law, but not in equity, unless his mortgage 
is defective. WitJirinqtoii v. CoteswoHh. Sel. 
Ch. Ca. 31. 

If a mortgagee uses timber on the mortgaged 
premises, which has been furnished to the mort- 
gagor, but not paid for, he wall be liable, though 
he is afterwards evicted. WiUiains v. Shccio. 
1 Esp.93. 

Waste.] — An injunction against committing 
waste wdll not be granted against a mortgagee, 
even though he make no affidavit denying the 
waste, if it appear by the affidavit of the actual 
occupier of the land that the alleged waste is not 
committed by the mortgagee, or by liis authoi’ity. 


Surcharge.]— A mortgagee having notice 

of a judgment before his foreclosure and pur- 
chase of tiie equity of redemption, the j udgment 
creditor may go before the master, and surcharge 
and falsify the mortgagee’s account ; but the 
mortgagee is not to account for the profits since 
the decree of foreclosure. Bird v. Gaiidy^ 7 
Yin. Abr, 45 pL 20. 


c. Occupation. Bent. 

Where Bent Rnobtaiuable.] — A mortgagee of 
a house, having taken possession of it, will not 
be charged with an occupation rent for it during 
a time when it was in so ruinous a state that 
rent could not have been obtained for it. 
Marshall v. Care^ 3 L. J. (o.S.) Ch. 57. 


Where no actual Occupation.] — in a suit to 
redeem against a mortgagee in possession, the 
court will not direct the master to fix and charge 
the defendant with an occupation rent, unless 
the plaintifi: alleges and shows not only that the 
defendant has been in possession of the mort- 
gaged estate and in receipt of the rents and 
profits of it, but also that he has been in the 
actual occupation of it or of part of it, semble. 
Truloek v. Mobey, 15 Sim. 265 ; 15 L. J., Ch. 


b. Bights of Mortgagor. 

Timber.] — Mortgagor restrained from cutting 
down timber on mortgaged premises. UshorneY. 
Usbonie^ Dick. 76. 

Injunction to restrain mortgagor from cutting 
timber not granted unless security without timber 
scanty. IIip;pesley v. Sjmneer^ 
P., Xing V, hiniith , 2 Hare, 239 ; 


increased occupation rent by reason of the value be insufficient, or 
of the property having been increased by the 5 Madd, 422. S. 
improvements he has effected, unless the expen- 7Jur. 694. 
diture in improvements is allowed to him. Quaere, what proportion the value of the mort- 
Bright v. Campbell, 54 L. J., Gh. 1077 ; 53 L. T. gaged property should bear to the mortgage debt, 

42s 1~G. A. in order to be deemed a sufficient security within 

the rule under which the court acts in restraining 

■Occupation before Sale by Arrangement.] — A waste by the mortgagor. Ib. . ' 

mortgagee in possession sold the property under A mortgagee is entitled to an injunction to 
his power of sale, a day being fixed for the com- restrain a mortgagor in possession from cutting 
pletion of the sale, and for letting the purchaser down timber, if the land without it is a scanty 
into possession. At the request of the pur- security. It may be extended to cutting down , 
chaser the mortgagee let him into possession underwood contrary to the usual course of 
four mouths before the appointed day, but did husbandry, but not to unde.rwood generally, 
not requi-re him to pay any rent Held, in an although the mortgagor is insoiveiit. Ihimphreys , 

acrion by the mortgagor for ascertaining the v. Harrison, 1 J. & W. 581 ; 21 R. R, 238. 
amount of tlie balance due to him, that the On a motion by a mortgagee for an injunction '' ' 

rno]'tgagec could not be charged with an occu- to restrain the mortgagor from cutting timber 
pat ion. rent for tlie interval during which the standing upon the' .mortgaged land, it was ' 

purchaser had been in possession before the admitted that the security wasjnsufiicient in its 
appointed dav. Shepard v. Jo7ies, 21 Ch. D. present state. ‘ The, plaintiffs ‘produced evidence 
469 ; 47 L. 604 ; 31 W. 11. 308. — 0. A. that the land might at some time be used as build- , , ' :'■= 

■ ing land, 'and for that, purpose the timber would ' 

From what Date Payable*]— In a foreclosure increase its valued : On the' otheti hand the mort- , A'; 

.actiqn , against a mortgagor in possession, • an gagor produced evidence that Ahe clmoce ol the \ 

: : , ; :b b ' ' ' 'd jl. jiA 'A' ' AjS: ' ; ‘ 







.gement and Account. iodb. 

Tenant for life makes mortgage in tee, pve- 
tenrling to be seised in fee ; the mortgageo not 
having notice of the settlement is not bound. 
Putlarid V. Burroion, .5 Bro. P. 0. 2S0. 

Tenant for life, remaindor over, mortgages and 
levies a tine, whereby estate is forfeited, and 
remainderman recovers in ejectment ; 5 et moi t- 
aao-oe, having no notice of his being tenant for 
life only, and mort£?agor having made aihdavit 
that he was entitled absolutely as hcir-atdaw, 
and that there was no will f 

life of mortgagor. 11 v. Fhu‘u.i\ hre. Ch. Idb. 

I-orfeiture.]— The estate of a tenant for 

life was liable to forfeiture on liis mortgaging it. 
He mortgaged it to A., uiilviiown to the paities 
taking undW the forfeiture :-~Held, that A. was 
liable to account to them for the rents, at mII 
events from the tiling of the bill, and, bey<.m(l 
that from the time he had notice of the trusts, 
creating the forfeiture. Ilsnyuwi/ v. Bmy. Hrl 


By Purchase of Annuity having Priority over 
Claimants.! — In 1829 A. secured an annuitj on 
trust funds, and in 1841 he, for valuable con- 
sideration, assigned his iiiterest in the same 
funds, in trust to raise 1,100Z, and redeem the 
and hold the residue on trusts for hi.s 
The trustees accordingly raised the 
:gage and redeemed the annuity^ 
furnls were assigned to the 
o-aiTces, but no transfer was made of the annuity. 
Tire mortgage deed stated the coiisideratioii te 
have been for the repurchase and extinction of 
The annuity had oxiginally priority 
...... claimants, but the deed of 1841 had 

-Held, that, to the extent of the moneys 
•chase of the annuity, the nn:)rt- 
^y over tliese claimants. ' 

V. Brby, 25 Beav. 632. 

To Prior Equitahle Eight Undisclosed.]— 
Upon the treaty for a mortgage of an estate, a 
person who was entitled to be recouped out of 
the estate, in case a certain incuiub ranee ^ 
levied out of his own estate, j-vas in coinmiini-; ; 
cation with the mortgagee upon the subject^ of ; 
the mortgage, hut did not inform him of ^ his 
’ equitable claim 1— "“Held, that he could not attei- 
wards set up his claim against the mortgagee. 

• Boyd Belton., 1 Jo. &Lat, 730. 

I Of Puisne Incumbrancers — Sale of Equity of 
1 Kedemption-~Banhruptey of Mortgagor-— Acqui-v; 

" i«i+in-n hv Mortgagor of First Mortgage.J— A 
of lands who had sold his equity of 
A. and has also been discharged 
Ibv process of bankruptcy from all personal 
hahility under the mortgages afiecting the Iniuls, 
if he purchase a iirst mortgage on the landsy 
^ ..lA '-3 regarded as a stranger to the estate, 
possession under ! and tlie equities in favour of puisne incum- 
which might otherwise have existed 
...... as siich mortgagor wail not be 

revived by a subsequent repurchase of the lands. 

(3 premises and deeds as apparent | ^loioard's Bstate, Bi re, 29 L. B., Ir. 206 0. A. 

Negligence-Money left in Hands of Solicitor ' 
Wdl'vovn y- Xee, ^\ioT Investment— Eepresentation that Moneys 

■ 1 advanced 'on Mortgage. ]-^-^A'''cMent left moneys 

hands ' of his solicitors, 
ice, ' that The solicitors represented that the sum of 
iretended 11,OOOA, part of these moneys, was invested /m 
not that mortgage of freehold property at A., belonging 
- to, a firm, and the client made no further inquiry. : 


laiunction by Mortgagor in Possession.] annuity 

^ mortgagor in receipt of the rents and profits • 

a sufficient interest to enable him to mamtam 1 ,100A j 

action for an injunction to restrain an inpiry 
le to the mortgaged property without 
t mortgagee. Falrelonyh v. Marsfiall,^b h. d., 

146 : 4 Ex. D. 37 ; 39 L. T. 389 ; t<7 . B. 

''-lo A annuity. 

^ * I over certain 

—— Practice.]-— After decree in a foreclosure j j^ot : — 1 . 

t a mortgagor in possession began to commit j paid for the repur 
LSte. He was restrained by injunction, though j gagees had priority 
was oravcd by the bill. Goodooan 


heym ration Ji^jreei, 10 /o. I of incumbrancers- 

By Possession of JOeeds,^ , 

Mortgages of Personalty — -jjy Mortgagor of First Mortgage. 
dmner.,!^. ^ ^ mortgagor of A..A 

redemption therein, 

1. Of Mortgagee m Gbkeral, 
a. To Prior Estates. 

Under Mortgage in Fee by Tenant for Life.] j will be 
—Bill by tenant in tail in p— 

marriage settlement, for discovery and delivery j Pvancen 
of title deeds. Flea, mortgage by tenant for j against him 
life allowing himself to be^seised in fee, nndjii , 

. possession ,cA , !.* h,:’’"'’’'. 

owner, allowed, upon' rule that equity gives no 
■ , assistance against purchaser for valuable con- 

, Yes. 24 ; 7. B. B. 142. ^ ^ ^ 

■ ' ! ■ ' Averments necessary to plea of purchase for for investment m 

' ' valuable consideration without npti“ 

''i‘ vendor or mortg'agor- was 'owner or 
, , ^y^‘' owner, and that ^ he was in possession, 

sf purchaser, was, ''Id^.%% ’ \ 

’A'';*: ;>V:^ A ^ A ’ 

^ -;v-!b! 'A'.;,. 'A ... : . - • , 


, ' i. i 

yy.. vA 
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The solicitors were in fact the holders of a raort- up to the 7th April, 1842. ^loore y. Jervis, 2 
gage for 55,000Z. upon propei'ty X. at A., belong- Coll. C. C. 60. 
ing to the firm, and they repaid themselves 

11,OOOZ. of the 50,000?. with the client’s money. To Trusts of Settlement.] — X settlement was 
The firm afterwards bought property Y. at A,, made on the marriage of F. with his wife, then 
and mortgaged it in fee to a bank. The solicitors an infant. This deed contained a covenant by 
released the firm from the mortgage debt of F. with the trustees that if the wife attained 
55,000/. on pro})erty X., and took from them a twenty-one he would then join and concur with 
mortgage for 50,000?. on })roperties X. and Y., her, if she would consent, and also would use 
subsequently, by arrangement with the firm, his utmost endeavours to induce her to join and 
purchasing the equity of redemption in both concur with him, in conveying certain real 
properties, and selling them for shares to a estate of the wife to the trustees, for the benefit 
limited company into which the firm was, of the husband and wife and the issue of the 
through their instrumentality, converted. These marriage. The wife attained twenty-one, and, 
transactions all took place without the know- no conveyance having been made to the trustees, 
ledge of the client : — Held, first, that the soli- she joined with her husband in mortgaging the 
citors must be treated as having become trustees property to S. to secure 2007, At the time when 
for the client of 11,000?. out of the 55,000?. secured he advanced his money S. had no actual notice 
by mortgage on property X. ; and, having irnpro- of the settlement. F. and his wife had been 
peiiy, as against the client, given up that niort- advised that, notwithstanding the settlement, 
gage in exchange, the client had a right under they had power to deal with the property, and 
the circa mstances. to claim a charge for 11,000?. they informed C., who acted as the solicitor of 
and interest upon propei'ty Y. (in which the S. in the transaction, of the settlement and of 
legal estate was outstanding) as well as upon the advice which they had received as to its 
property X. : — Field, secondly, that there had effect. C., however, told them that he should 
been under the circumstances "no such negligence not inform S. of the settlement, as it might 
or want of prudence on the part of the client as make him nervous about his security. The 
to postpone him, and that he was entitled in mortgage was executed in 1862, and duly acknow- 
priority to the limited company to a charge on ledged by the wife. By an accident the certi- 
property Y. in which the legal" estate was out- ficate of the acknowledgment was never filed 
standing. Waldron v. Sloinr (1 Brew. 193) with the officer of the Court of Common Pleas, 
distinguished. Yevnon, Bioens 4* Co., In re, 56 and this omission was not supplied until 1867, 

L. J., Ch. 12 ; 33 Ch. B. 402 j 55 L. T. 416 ; 35 when a new acknowledgment was made by the 
W. B. 225 — C. A. wife, and the certificate thereof filed. Mean- 

while, in 1865, S. discovered the existence of the 
Mortgagee paying off Prior Incumbrances — settlement, and, in 1866, filed a bill, praying for 
Mesne Incumbrancers.] — In 1854 lands were a declaration that he was entitled in respect of 
conveyed to trustees, to raise 75,000?. for the his mortgage to priority over the settlement : — 
discharge of incumbrances. The money was not Field, that 8. was entitled to priority. Sharpe 
raised, but in 1857 T. and B., having paid off and v. Foy, L. B. 4 Ch. 35 ; 17 W. B. 65, 
taken transfers of the incumbrances, took from E. on the marriage of his daughter with T., 
the trustees of the deed of 1854, and the mort- by a settlement of 1815 conveyed certain premises 
gagor, an assignment of the 75,000?., and a mort- held under a lease for three lives or forty-one 
gage of the property comprised in the trust deed years, upon trust to raise 500?. and to pay the 
for securing the 75,000?. and interest. In the interest thereof to T. during the joint lives of 
meantime other incumbrances had been created : T. and wife, and after his decease to his wife as 
— Held, that T. and S. could only claim priority jointure, and after her decease to pay the prin- 
over the intervening incumbrances to the extent cipal to the issue of the marriage ; and it was 
of the principal and interest secured by the agreed that said sum of 500?. should remain a 
transferred incumbrances ; but that, as against charge on said lands for six years, and then be 
all incumbrances subsequent to their assignment raised out of the rents at the 2 'ate of 50?. per 
and mortgage, they were entitled to priority in annum with interest. B. having become indebted 
respect of the whole 75,000?. and interest, to 0. on the 23rd January, 1822, with the con- 
Tlionqmm v. Hudson. 36 L. J., Ch. 388 ; L. B. 2 currence of T. and wife, granted to him a rent- 
Ch. 255 ; 15 W. B. 697. charge of 50?. a year out of a part of the said 

premises until the debt should be paid off ; and 
To Trusts of Will.] — T. being under a will also, on the same day, with the like concurrence 
trustee of 800?. for two persons, in moieties, of T. and wife, demised to him the remainder 
leaves that sum outstanding on the promissory of the said premises at a rent of 50?, a year, to 
note of J. I’he note is payable to T. only, and be retained until he should be paid off ; and in 
not to T., or order. In 1839 T. becoming 1823, in consideration of a further sum, mort- 
embarrassed, indorses the note to his banker M. gaged to O. the said last-mentioned premises 
(who is also the banker of J.), as a security for Held, that the settlement of 1815 could not be 
advances, M. having no notice of the trust ; in viewed as a mortgage, and that 0., having dealt 
1840 T, becomes beneficially entitled to one with the estate vtdth notice of that settlement, 
moiety of the 800?. ; in 1841 J, becomes a was accountable for the bygone rents from the 
creditor of T. for goods sold and claims set off* period at which he entered into the possession : 
against the note. On the 7th April, 1842, J. — Field, also,. that as the interest in the premises 
has notice through his agent of the indorsement depended on one old life, there should be a C;'} 
of the note of M. In July, 1842, T, becomes decree- for immediate payment. lurMnyton v. , 
bankrupt : — ^Held, that, as to the moiety of the Kearnm, LI. h G-. t. Sugd, 35.; - ’ : 

800?. which is held by T. in trust, the trust A trust' fund ' was .settled upon S. for life, ' 
must prevail against the banker’s security; remainder to his wife fqr life, remainder to their 
secondly, that, as to the other moiety, the set-off children. The trustees hnd power to invest 'the , 
of J. must prevail against the banker’s security fund upon leasehold^', for an unexpired term of '’44; - 

VOL. IX...;- .V _ '49,,’ ' 
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Under a mama 2 :e settlement contamirig the 
usual powers of sale and exchange^ with power 
to the trustees (of whom one was a miiior)^ with 
the consent in writing of the wife, to lend the 
whole or part of the proceeds to the husband on 
his bond, the trustees, in order to mahe the loaii, 
inconsiderately sold the estate under the power 
to the family solicitor, wdio, as owner thereof, 
raised a suni of money by wmy of mortgage, of 
which part was paid to the husband. The 
solicitor afterwards resold the estate, no money 
being paid, to the husband, who, for valuable 
consideration, mortgaged it to other persons, 
and soon after became insolvent. On a bill filed 
by the infants interested under the settlement, 
iiiipeaching the sale : — Held, they were entitled 
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1 00 years. S. being possessed of a plot of ground, 
held for 500 years under a lease which contained 
a covenant to expend 2.000L in building on the 
lands, the trustees applied the trust funds in 
erecting houses thereon, without obtaining an 
assignment of the lease or possession of the title 
deeds. One of the trustees, afterwards being 
advised that a breach of trust had been com- 
mitted, commenced an action against his co- 
trustee and S., and obtained a judgment declaring 
thfit the trust fund was a lien upon the premises. 
Prior to this action S. had deposited the lease 
of the premises ■with a bank to secure his then 
present and future indebtedness. The court 
being of opinion, on the evidence, that the bank 
had no notice ot the breach of trust, and that 
the trustees, though guilty of laches, were not 
parties to the fraudulent conduct of S. : — Held, 
that the bank, notwithstanding that they had 
not called for a legal mortgage, were entitled to 
priority over the claims of S.’s wife and children 
to the extent of advance made to S. on the foot 
of the equitable mortgage before service of the 
conditional order for a sale of the premises. 
Slvaufjl's Estate^ Im re, 1 Ir. R. 146. 

A trustee (a solicitor) used trust funds in 
pui'chasing an estate which was conveyed to his 
brother, and afterwards acted as solicitor for his 
brother, the mortgagor, in raising money on the 
estate by legal and afterwards by equitable 
mortgages ; — Held, that the legal mortgagee had 
priority over the cestuis que trustent, for that 
the fraud of the solicitor ran through the whole 
transaction, and prevented the imputation of 
notice. Care v. Cace, or Chaplin v. Cave^ 49 
L. J., Ch. 505 ; 15 Oh. D, 639 ; 42 L. T. 730 ; 
28 W, E. 793. 

Held, also, that the claim of the cestuis que 
trustent was an equitable estate of the same 
quality as the estates of the equitable mort- 
gagees, and had priority over them as being 
prior in time. Ih. 

The trustees of a settlement advanced the 
trust-money on the security of real property, 
wdiich was conveyed to them by the mortgagor, 
the mortgage deed noticing the trust. The 
surviving trustee of the settlement afterwards 
reconveyed part of the property to the mortgagor 
on payment of part of the mortgage-money 
which he appropriated. The mortgagor then 
conveyed that part of the property to new mort- 
gagees, concealing, with the connivance of the 
trustee, both the prior mortgage and the recon- 
veyance. When the fraud was discovered, the 
ces'tuis que trustent under the settlement filed 
a bill against the new mortgagees claiming 


Practice — ITotice.] — The husband, as pur- 
chaser from the solicitor, being in treaty for a 
loan on mortgage of the estate, abstracts were 
delivered, which disclosed the marriage settle- 
ment, the conveyance to the solicitor as pur- 
chaser under the power, the covenant to I’epur- 
chase by the husband, and the deed of confirmation 
by the hif ant trustee ; tlie mortgage being com- 
pleted : — Held, that the abstract disclosed what 
ought to have put the mortgagees on inquiry ; 
and that they were affected with notice. Il>, 

A defendant claiming as a mortgagee, and by 
his answer denying notice of the plaintiff’s title, 
which was neither alleged by the bill, nor 
proved : an inquiry, for the pur}>ose of affecting 
him with notice, was refused, first, upon a peti- 
tion to vary the minutes ; and again, upon a 
rehearing. An inquiry as to what sums he had 
advanced u])on the security of the mortgage, 
and at what times respectively, was granted. 
Hardy v. lieeves, 5 Ves. 426. 
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■debtor, obtain priority over a previous mortgagee, the proceedings in the action, application was 
J3dl, In re, Carter v. Staclden, 5-i L. T. 370 ; o4 made to the bank, by the attorneys conducting 
W. R. 303. the legal proceedings, to make them some ad- 

vances for carrying on the action. The bank 
Registration of Lis Pendens.]— Registration neglecting to make such advances, H. & Co. in 
■of a petition for sale by the second mortgagee as November, 1852, assigned their property, in- 
a lis pendens has not the effect of notice to the eluding their interest “in the policy, to trustees 
first mortgagee, so as to affect the priority of for their creditors, and the trustees sold the 
■further advances made by him in ignorance of policy to B., who made advances for costs of the 
such petition and registration. Estate, litigation exceeding the costs recovered against 

In re, 15 L. R., Ir. 373 — C. A. the company in the action : — Held, that the 

omission of the bank to furnish funds to carry 
Of Agreement for Mortgage, over Creditors.]— on the legal proceedings was not a ground for 
Agreement for a mortgage, specific lien against postponing their interest in the policy to that of 
creditors. Burn v. IJnrn, 3 Ves. 582. B. ; but held by both judges, that the bank were 

bound to pay B. his advances for the purposes of 
Of Mortgagee, over Rankrnpt’s Assignees.] — the litigation, with interest. Jlyers v. United 
By a marriage settlement, a term of 500 years Guarantee and Life Aissitrance Co., 7 De Gr. M. 
was vested in trustees, by demise, sale or mort- & G-. 112 ; 1 Jur. (N.s.) 833 ; 8 Eq. R. 579 ; 
.gage, to raise a sum of money as portions for 3 W. R. •I’lO. 
younger children. One of the children assigned 

liis share in the sum, by way of mortgage, but Of Bebentnre Stockholders, over Elegit Credi- 
no notice of the incumbrance was given to the tors.]— A scheme made under the Railway Corn- 
trustees of the term. The mortgagor afterwards panics Act, 1867, and confirmed by the Court of 
became bankrupt : — Held, that the mortgagee Chancery, provided that unpaid vendors of land 
had not an interest in land, and that he was, and other mortgagees of a railway company 
therefore, not entitled to priority as against the should take debenture stock in satisfaction of 
rassignees in bankruptcy. Hughes, In re, 33 L. J., their claims. Before the scheme was made a 
Ch. 725 ; 10 Jur. (N.S.) 900 ; 12 W. R. 1025. judgment creditor of the company, over whom 
Pledge of a lease carried into effect against the unpaid vendors and mortgagees had priority, 
-assignees of a bankrupt. Russel v. Russel, 1 had sued out a writ of elegit, and the sheriff had 
Bro. C. C. 269. made a return that the company was possessed 

of the lands used for the purposes of the railway. 

Thougli Conveyance Defective.] — Mort- lands were in the possession of another 

gagee or purchaser, precedent, though by defective company, by whom the railway was worked 
.conveyance, shall be preferred before assignees of ^^^cler an agreement Held, -chat the scheme 
bankrupt. Taylor v. Wheeler, 2 Salk. 4J9. not operate, upon the principle of Jloeatta v. 

To Bankruut’s Creditors 1— MortP-ao-ee who has (1 P. Wms. 393), to give the elegit 

io Bankrupt s or editors.] Mort^a^ee w iio nas ^ priority over the holders of debenture 

paid arrears ot rent on bankrupt s est^e unless i ^ ^ ^ 

ho has an m-der o stand in andlord s place, shall g^ysfeotion of their mortgages, and that the 
not bo preferred to pe creditors under the com- j ^ ^ 

mission. A>w>i., 1 Atk. 10.1. other rights thai those which 

Purchase, by Mortgagor’s Trustee in Bank- be had before the scheme was made. Steve?is v. 
Tuptcy, of First Mortgage.] — A trustee in bank- Hid-IIants 29L. T. 318. 
ruptcy does not by purchasins: from the first ^ ^ i 

mortgagee of the bankrupt extinguish the first Charge from which Estate Exonerated.] 

mortgage and make the second mortgagee the estate subject, m conjunction with another 
first incumbrancer on the estate. BelU.SuMer^ estate, to a charge of 10,OOOZ is afterwards 
land BuiUlhiq Society. 53 L. J., Ch. 509; 24 niortgapd, and is then devised to the party 
Ch D 618 • 49 L. T. 555. entitled to the first charge. By agreement made 

‘ ’ ...... with the owner of the other estate, a certain 

Act of Bankruptcy,] — An equitable mortgage, of the 10,OOOZ. was thrown upon that 

•wii:h agreement for legal mortgage. Then an estate, and it was agreed that “ the .remainder 
act of bankruiitcy ; then a legal mortgage ; — ^be est^ate subject to the charge should be 
Held, legal mortgage invalid, but that equitable exonerated^from the residue of the sum 
iiiort.gage was not merged, but revived. Harvey, Held, that this charge could not be set up as to 
Er farte, Emery, In re, Mont, & 0. 261 : 3 Deac. resklue against the inortgagee. Farnm v. 
.54 7 : 4 Deac. 52, ' Rees, 4 Beav. 18 : 4 Jur. 1028. 
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exclude the application of Saykumn^. JloU tte 

(9H.L.Cas.514),andthat thecoinpany’stenior tiu ^ und. g“®““7^itorest. He aUo, by the 

ilebts incm-red to them by ,g „jia,r°'e Seed assigned bis share in the trust, funds to the 

notice must be postponed to the t»ank s ch „ . ..lointiS bv wav of mortgas^e, with a ])roviso for 
Ji,,,dfonl Banmg Co. L •I^.CJh. rer^ymont by Aim of the 

; 12 ^PP- •> ' ■ "and interest :-Held, that the post-nuptial 

521—H. L. Ch-) settlement could not prevail against the rights oi 

iTrss-i ss <S 'S 

■was afterwards instituted by a party claiming .> L. 1 . 4. >. . 

under the will for administration of the testator s Account— -roreclosure.]— Held, also, that 

estate, to which A. was made a party tor tne i,f the 13th July, though constituting a 

sake of impeaching his security. A I ^ere equitable security and being entirely mis- 

• 1... ’! A l-icsri nAT, OnVPTl Ttilci llOLiLC . * -i , ii +.lwk w”\ /-v rt-n 


not oppose. Before decree the parties entitled operated as a recognition of the debt of 800?., 
to the equity of redemption ot the moitga^ea coupled with the meiuorandum, it gave- 

property brought an action, with the sanction piaintiif a right to an account and payment 
of the court, against parties asserting aclveibC . A.,. he found due on both securities. 


rignts, ami m — -oori and in deiauit or pavmeiiL, u iigut uj. 

with the sanction of the court, compromisea. , ^ ao-aiiist L. and liis assignee in insolvency, 

A. was served with notice of the applications ^^tosuit a^au 

relating to these proceedings, but did not m any • ^ 

manner interfere. During these proceedings a , of Covenantee under Marriage Articles, over 
decree for accounts and inquiries was made, and j ]ytortgagee of Devisee of Covenantor.] A., upon 
in November, 181:9, A. was found to be first incum- marriage, in 1808, executed marriage articles, , 

brancer. In 1853 a decree on further directions ^yperebv he covenanted with trustees to prmudo 
was made, directing a sale, and obliging A. to ^is death 30,000?. for an ehlest son ot tlm 

concur A. did not oppose, but shortly afterwards, marriage, and (in case there should be living at 

having discovered that a sale would be prejudicial other issue of the marriage than a son 

to him he presented a petition for the discharge of daughter) 20,000/. for the younger children 

the receiver, and to be let into possession. This ^p^d in 1821, seised of real and personal 

was refused by the vice-chancellor, on the estate, and leaving an eldest son ^ and two- 
ground that A. was not entitled to take posses- daughters, by whom a suit for the administration 
sion till the costs relating to the action and com- jpg assets was instituted, in which suit a 
promise had been paid : — Held, on appeal, that j -^^eeciver was appointed. Pending the suit one 

the mortgage had priority over the costs incurred ^.j.- ipg daughters died, and the eldest son, soon 

in relatioifto the action, and over the general after coming of age, having become indebted on 

jdi costs of suit, and that the prayer of the petition pjg personal account to B., ^ and ^ being' 

‘ .;Ay must be granted * — Held, also, that the decree on 0atitled, as heir or devisee to his fathers leai 

r ‘ further' directions must be varied by directing ggtate, executed a mortgage to B. of the real 

the sale to be subject to the mortgage if the estate, to secure the debt. The deed of mort- 

mortgagee should not concur, and free from it j recited the articles, the pendency of the- 
if he did concur. ZangtonY, Langton^ 8 De G. j and the intention of the eldest son to pay 
M. & G. 30 ; 24 L. J., Ch. 625 ; 1 Jur. (N.S.) | ipg gigter Held, that the claim of the sister, 
1078 ; 3 Eq. B. 394 ; 3 W. K. 222. ! mider the articles of 1808, had priority, as against 

. i the real estate of over the mortgage executed 
Of Memorandum of Charge, over Post-nuptial p IZjnes v. RecUmjton., 10- 

Settlement, ]-~On the 14th June, 1858, L., Being 206, . 

indebted to the plaintiff, signed a memorandum 

' of agreement, whereby, “ in consideration of the Of Portioners. J— J, being about to mortgage 

forbearance of the plaintiff in not requiring an estate, upon which his younger brothers ana 
immediate repayment of the moneys he had sisters had charges, got them to join 
advanced to or for him, L. agreed to give and conveyance, and acknowledge the receipt ot 
execute to the plaintiff a charge on the interest their portions, giving them an umlertakmg diat 
to which he was entitled by right of marriage he would grant them a siibsequent mortgage, 
in the property settled on his wife, or to which and enter into prior security. He afterwards, 
she was entitled in respect of her former marriage, makes a subsequent mortgage to plaintiff, tor- 
as a security “for the repayment of the moneys money lent before on bond, and a f.resh sum 
the plaintiff had advanced to or for him, L.” ; advanced. The claims of the younger ehiidrcn 
and L. pledged himself not to incumber his have priority in equity, and shall be preferred to ^ 
interests in such property, or any part of it. On plaintiff’s mortgage. BoclteU v. Cordley, 1 Bro, 
the 18th June, L., with the knowledge, but with- c. C, 353. 

out the consent of the plaintiff, executed a post- -.i, .*.* 

nuptaAl settlement, whweby he conveyed all hi.s Of Hortgagee of Lease, over Lessor s Equity to. 
interest in right of his wife in the property reform the Lease.]— A. granted to B, a 1^^ 
settled on her on her first marriage, to trustees, which, by error, the rental was stated to Be 1 Jt k 
for her for life, for himself for life, and after the instead of %Z0l. B. mortgageu it to 0. withoid 
deoe.ase of the snivivor, for the children. After- notice of the mistake, and _U. af tenvards paid o& 

-ivai-ds, on the 13th July, L. execute a deed, pur- C., but thpease was reassigned to h and 

‘ ' ' porting to Be in pursuance of to agreement of D. Held, that D. s claim m le^ptct ot to 

’ to 14th June, whereby he charged all the mortgage and sums advanced by him without 
dividends, interest and annual- proceeds of- to notice had priority over A s equity to reform 
‘ trust funds which were sett?ed at '.to time of his the lease, (xarrtfrd v. Z tmtliel, 30 Bcav. 44i>. 
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. ■: Power to., create: Joiiitiire~~Sul)aeq[uent Mort- 
■gage, followed hy Exercise of Power— Mort- 
gage postponed to Jointure.] — A settlement 
exccuteti on the settlor's first marriage, under 
which he w^as tenant for life, with remainder to 
■his eldest son in fee, gave power to the settlor 
to create a jointure for airy aftertaken wife. 
He joined with his eldest son in, mortgaging the 
settled lands for an advance to the son. The 
niortgage-deed contained two separate ^vitness- 
■ing parts — first, a demise for five hundred years 
to a ti’ustee .for the lender ; and, secondly, a 
grant of the kinds in fee to the lender. The 
.second testatnin was followed by a clause reserv- 
ing to the father the powers reserved to him by 
the settlement, and it was provided that neither 
principal nor interest should be called in during 
his lifetime, and that neither his real nor personal 
estate should be answerable for the moneys 
■secured. The settlor afterwards married a 
second time and exercised the jointuring power : 
— Held, after his death, that the jointure so 
•created took priority over the mortgage. Emm' 
Estate^ Tti re, [1897] 1 Ir. R. 410. Affirmed in 
^0. A. 

Mortgage by Tenant for life — Power to raise 
-Portions — Appointees postponed to Mortgage.] 
— A tenant for life of real estates, with a power 
to charge 20,000?. for the portions of younger 
-chiklren, mortgaged his life estate ; he covenantetl 
■with some of the mortgagees that he would not 
■^execute the power without their consent. He 
subsequently exercised the power for the benefit 
•of his children, and created a term of 1,000 years 
to secure payment of the 20,000?., and, upon the 
marriage of one of liis daughters, he appointed 
•5,000?. to her for a portion. The trustees, and 
.also the appoi,ntees, had notice of the mortgages 
and of the covenant : — Held, that the appointees 
were not entitled to any priority, and that they 
must be postponed to the [)i‘evious mortgage. 
Hurst V. Hurst, 1(> Bcav, 872 : 22 L. J.. Ch. 588 ; 
1 W. R. 105. 

Of Puisne Mortgagee.] — As to priority among 
.several mortgagees. Auou., 1 Eq. Abr. 320. 

Title by Adverse Possession.] — T, being 

the equitable owner of a moiety in lands, under 
the will of a testator who had, in 1806, purchased 
the entirety, in IS] 2 conveyed the moiety upon 
trust to pay an annuity, and subject thereto, for 
himself in fee. In 1823 he purchased the legal 
fee simple in the second moiety. By a settle- 
ment in 1825 he charged the two moieties with a 
sum to be raised, at his death. In 1830 he again 
mortgaged the first moiety only, and he, or his 
.soilcittir (who was also a trustee of the settle- 
ment), (le})Osited with the second mortgagee the 
]tiirchase-deeds of 1806, and the deeds of charge 
of 1812. In 1832 the second mortgagee first had 
.notice of the settlement, and in 1835 she bought 
in the annuity. The annuitant died in 1837. In 
.1851 the trustee of the settlement died. Since 
1 832 the second mortgagee had been in possession. 
T. died in 1866) : — Held, that a title by adverse 
;|)Ossession had not been acquired by the second 
mortgagee. Thorpe v. HoldswortE 38 L. J;, 
-Ch. 104; L. R. 7 Eq. 139'; 17 W. R,'394. 

■ — By purebase of Annuity,]— Held, also, 

that the second mortgagee had not, by purchase 
of the annuity, acquired priority over the first 
"mortgagee. ' Ih . - 


By taking Assignment of first Mortgage.] 

—Where B., an annuitant under a will, joined 
with A., one of the residuaiy legatees, in a mort- 
gage of their respective interests to C. ; and A. 
afterwards with D., another residuary legatee, 
joined in a similar mortgage to E. ; F. paid offi 
the debt to 0., and took an assignment of liis 
mortgage : — Held, that he did not thereby entitle 
himself to priority over E., hut that the securities 
ranked according to the dates. 3/ecUe y v. Jlortoii, 
14 Sim. 225; 8 Jur. 853, 949. 

By Purchaser paying first Mortgagee’s 

Debt.] — A. having a reversionary. interest in per- 
sonalty, which he had mortgaged first to B. and 
then to C., agreed to sell it to D., and, D. having 
at A.’s request paid offi B. out of the purchase- 
money, A. agreed that, until the sale should be 
completed, I), should stand in the place of .B. and 
have the benefit of B.’s security. In the memo- 
randum in which the agreement was expressed, 
there was a recital that the payment had been 
made to B. out of the purchase-money, and in 
discharge of his debt Held, that B.’s debt was 
not extinguished, but that D. was entitled to the 
benefit of B.’s security. Watts v. Symes, 1 De G. 
M. & Gt. 240; 16 Jur. 114. Reversing 16 Sim, 
640. 

In the same case the mortgagor became bank- 
rupt. Objection to his evidence in favour of the 
purchaser, on the ground of interest, overruled. 
)S'. a, 16 Sim. 640 ;''l3 Jur. 245. 

Buying in Incumbrance for less than 

Debt due on it — ^Account.] — Where a mortgagee 
buys in an incumbrance, he shall be allowed all 
that is due on it, though he bought it in for less ; 
otherwise, if an heir or trustee buys in an incum- 
brance. Darcy v. Hall, 1 A^ern. 49. 

Equitable Interests — Legal Estate in 

Trustee.] — If a puisne incumbrancer buys in a 
jirior mortgage, and the legal title be in a trustee, 
or in any third person, then the buying in such 
first mortgage will not avail ; but, in all cases 
where the legal estate is standing oat, the incum- 
brances must be paid according to their priority. 
Brace v. 3Iarlhoroufjli {Dukii), 2 P. Wms. 493 ; 
Moseley, 50. See also 9 Mod. 38. 

Pirst Mortgagee taking second Mortgage 
jointly.]— A., a creditor, having a security for 
his debt upon funds of the debtor, takes after- 
wards, either alone, hut on behalf of himself and 
B., another creditor of the same debtor, or jointly 
with B., a security for both debts on the same 
funds which were the subject of A.’s separate 
security. A. does not thereby necessarily relin- 
quish the separate security, or alter its prece- 
dence. Miln V. Walton, 2 Y. & 0. C. 0. 354 ; 
7 Jur. 892. 

Of statutory Mortgagees — Application of 
Mortgage-moneys in Payment of prior Mort- 
gages.] — The corporation of Exeter, being 
owners of the Exeter Canal, obtained an act of 
parliament giving them powers to raise an 
unlimited sum upon mortgage of the canal for, 
the purpose of carrying to completion certain 
improvements in- the canal which the corporation 
had commenced some time prior to the passing 
of the act, Thd corporation raised a considerable 
sum under the powers given them by the act, a 
large portion of which they appplied in paying 
off certain mortgages, which prlcr to tjae parsing 
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of the act they had eflectat upon their^coxporate j — 


iipplication of the funds raised by means of the i • i ubho 1 ^ • 12 L. j!, Q. B. 72 

powers given by the act, it was held that, upon a. ^ 26 J , y. i5. , i- 

the true construction of the act of parliament, Jur. 6b, 

the corporate property, other than the canal, x.ands Improvement Acts.] — Wher 

which had been relieved by means of the statutop' ^..rt onlv of the land charged muler the La 

funds from the mortgages created prior to the .Q^/jnent Company’s Acts, 1853 and 185; 

passing of the act, was the first tund for paying mortgage or other incumbranoc, 

hose mortgaps inasmuch as it was not wnthm “gfg^ted Vder the authority of tl 


the powers'of the coipwation unto to ^.g^pg^t gf ,pe whole amount 


raise money fo]‘ the payment of any mortgages „ g^ch charo-e over the mortgage or other iiicum- 


moneys which had been so applied by the corpora- ^ ^iy^^oners, under the 70tli section of the first- 
tion ought to hare been repaid to the statotoiy so as to enable the pe.son entitled 


i +/A +i-,« mentionca acL, bu lift Lu ciiawiv. Lxxv. 

mortgagees rateably, and such charge to eicercise his remedies under 


moneys” advanced by them ; find that the amount mortgage or iucnimbrance 

of such moneys constituted a debt due to the . , v Imw'ovement Co. v. Eichtnond,. 

canal ^iroperty, for which the mortgagees under - • ^ ^ ^ ^ 

XT -m-sn-n f.nrnnrn.tf4 nronertv. J->- J-J. 


the act had alien upon the corporate property, 
other than the canal, comprised in the mortgages 


other than the canal, comprised in the mortgages j Creditors of Testator.]— A bill by a creditor 

created prior to the act, so far as such property 1 testator alleged that the testator gave the’ 

was remaining vested in the corporation. Jre- 1 Qf estate to E. and M., charged with 

'vilia7iY. Exeter 18 Jur. 10X9. j ; that they, shortly after his death, niort- 


Agreement for Priority,]— A public com- framed as if the mortgagors were benehcial. 

pany was formed to erect works, and borrowed . that the mortgage-money was not 

money for the purpose, giving mortgages to payment of debts ; and prayed to^ 

secure repayment with interest. By several mortgage postponed to the claims of 

statutes the exchequer loan commissioners are creditors, the mortgagees demurred : — 
authorised to advance money to assist in com- Knight Bruce, L.J’, that the allegations, 

piethig public works, and to take mortgages on -j^ip exhibited a ca.se requiring an answer, 

the -works and on the tolls and prolits of such oudit not to be disposed of upon 

works, and priority is given to mortgages given . aiK-f affirming decision below, de- 

to the commissioners, over mortgages made to overruled. CoUivgiwod v. Rnsudl, BA 

private individuals, except bona tide creditors 22; 10 Jur. (N.S.) 10t)2 ; 11 L. T. 322 ; 

yrho at the time of the advances by the^commis- 63— L.JJ. 

sioners are entitled to repayment. The 57 Geo. 3, Xj.J., the allegations in the bill,, 

c. 34, provides that, where four-fifths in value of gpg.^yji^o- that the mortgagors dealt with the 
the creditors shall agree in -waiting that a priority gg^,^^g beneficial owners, "were not sufficient to 
over their claims shall be given^ to the commis- ^^isturb such a transaction. 2 If, 
sioners, such consent shall be binding on ail tne executor, wiio was also devisee, subject tO' 

creditors. The. creditors of the company entered ^ of debts, mortgaged, by one and the- 

into an agreement, by which they consented to game deed, real estate of the testator, and property 
give the commissioners’ mortgage priority over to himself personally. Subsequently 

their own securities (m manner following), iii mortgaged part of the testator’s pro- 

the first place, that the commissioners should out contemporaneous deed made 

of the annual rates and tolls be xjaid niteicst ; in the same parties, and for the same sum, 

the next, they should then be paid interest; and, ^.g^gaged property of his own Held, that 
lastly, that the surplus should be applied m dis- circumstances were not in them selves 

charge of the principal sum advanced by the Lyffigient to rebut the ordinary prcsimiptioii of 

commissioners untilthatprmoipalsnmshouM be executor must bo taken to have 

• repaid in preference to all other claims ; Hclci, i^ggj^ acting in the due discharge of his duty;, 
that an agreement giving this qualified finoiity that therefore the mortgagees must be 

to the cominissioners was vahd. i.. A it//, v. Qf the mortgaged estates in priority 

. 6 H. L.Cas. 42o ; 2/ L. J.,Oh.l4;) ; creditors of the testator, Jlarrow v.. 

Qs.S,') 467. Eeversing 6 Be G. M. & G. 270. OrimJt, 13 W. E. 41. 


— — Ejectment against Mortgagor— Estoppel.] Creditor’s Administration Suit — Consenting 
— By an act for building a bridge, the commis- Sale.] — In a creditors administration action, 

sioners were empowered to raise money by mort- ^he ordinary rule is that a mortgagee d^ies not 
gage, and to convey, as a security, “the biidge and Iqqq j^is priority by consenting to a sale of the 


the toll-houses, and all the tolls, and all right, premises mortgaged to him '"by the deceased,, 
title and interest to the same,” according to a mUmrd v. Moriartv, rid941 1 Ir. K. 316, 


foi*m contained in the act, to hold till the money 
'borrow^ed, with interest.. shduldEe' paid’ arid: satis- , - To Behtsaad legacies.]---. Where aii. estate was 
fied. The act contained 'no 'clause as. to ejept- devised subject to debts and legacies, and the- 
xnent. To an ejectment .brought .against, the devisee was also executor of the testator, and 
clerk of the commissioners by. one who was not he mortgaged the estate with a covenant . 


estate with a covenant 




out to be unpaid), but to a charge of a sum Crown Debts, 

equal iu amount to the legacies. Eland v. In General.] —A., by deed, assigned certain 

Eland, 1 Beav. 235 ; 2 Jur. 852. Affirmed d sums represented by a fund in court to B., in 
M^d. & Cr. 420 ; 8 L. J., Ch. 289 ; 3 Jur. 474. trust to apply the same in payment and discharge 

Testator devised Ins estates charged with debts of money then due from A. to B., and in further 
and Icgaeios. The devisee mortgaged the estate payment of all and every the sums of money 
to A., subject expi’cssly to the legacies. A. which B. might advance to A., and subject 
having called in his money, and the devisee thereto in trust for A. A. died indebted to B. in 
reiiuiring a further advance, they join in mort- the sum of 3,000^., due at the date of the assign- 
gaging the estate to B., but not expressly subject ment, and also largely indebted to the Crown, 
to the legacies, and B. is informed, falsely, by A. was further indebted to a banking tlrni, of 
the devisee, that all the legacies had been })aid ; — which B. was a partner, in a sum which was 
Hehl,^ that B. took the estate subject to the treated by the partnership as a bad debt, and in 
legacies. Itogers v. 6 Sim. 364. respect of which B.'s share of the loss amounted 

_ ^ 1 . 'to 3,914Z., and a further sum of 2,313Z. was paid 

Practice ^Decree an Estoppel, j~A decree m after the death of B., by his executor, to the 
a moi'tgagee s suit to have priorities declared, Crown, upon process being issued against the 
and to ascertain amounts due, is an estojipel to a estate of B., who had been a; suretv to the Crown 
party in tac suit who seeks to invalidate the fo^. Crown claimed pi’ioritv as to the 

security of a prior incumbrancer. Iwnle v. whole fund in court, insisting that the property 
h comprised in the deed consisted of choses in 

Eight of Prior Incumbrancer to Institute f ‘"y- 

Suit. ]-A mortgagee of a devisee filed a bill to 

enforce his seem-ify, and obtained a decree con- to the beneht of the deed in 

taming an inquiiy as to the iuoumbrances ou fespeet of the sum due at the (kte of it mid the 
the estate. IiUediatelv afterwards a legatee, p**!® executor but not to the smn 

whose legacy was charged on the estate! and ‘■“Presenting B.s share of the loss in tne part- 
had priority over the mlirtgago, filed a biU to ne^hip transaction. Fo4er t. Suri,re,ives, 1 
have the legacy raised : — Held, that the decree ’ ‘ 

in the other suit was no bar to his proceeding « « „ t i j 

with his suit, for that a prior Inounrbrancer fs Equitable Mortgagee.]-Where Crown had 
not bound to go in under a decree obtained by a of simple contract debtor, 

puisne incumbrancer, but is at liberty to institute afteoted with an equitable mortgage, the court 
i suit of liis own. AnwU y. BaUilvhhje, 2 ordered the money due to the mortgagee to be 
Dp r- T? 1 09 proceeds or the sale botore the 

Crown should he satisfied. Cashnrd v. Att.-Gon.j 
6 Price, 411 ; 20 R. R. 671. 

c. To Statutes Staple. 

Of subsequent over prior Statnte.l-A., seised . — n 

in fee in right of his wife, joins in' a fiie, and s^ple contract debtor of the Orowm, for securing 
declares the" uses to B. by way of mortgage for P.“'* purohase-raouey to be paid m consuiera- 
securing l.o,U0(tZ.. and subject thereto to the use “‘I’®" V™’ “d'tdf k 

of A. for life, the remainder to the wife in fee ; ““f knds the Crown ; and that, 

then A. acknowledges a statute to C. for 500?. ; akhoug|i purchaser have also given his bond to 
then the wife dies.' and A. sells his estate for vendor tor whole amount, n. 

3.000Z. to D., the son and heir-at-law of the wife. Equitable mortgage by deposit of deeds, by 
who had no notice of the statute, .ami the mort: accountant of Crown, to one wdio has an oppor- 
gage is assigned to a third poi'son, who paid off tuiuty of knowing mortgagor is or may become 
the 15,000/.', .™<l advanced the 3,OOOZ. ; then D. ® ‘kWor to Crown is not avaikble against an 
acknowledges a statute to E.. who had no notice v.Batux,^ 1 Price, 216. _ 

of C.’.s st.anitc, nnakes his will and devises those , An agreement, on borrowing (by recital m a 
lands to A. and dies. As to the 3,000/. :-Hekl. Pf/'' f !^;® borrower that 

clearly, that it should be preferred to C.’s oertam real property (freehold and leaseho d) 
statute Held. also, that E.’s katute should be stand pledged for repayment ot it, ami a 

prefeiTcd to G.’s because the mortgagee was but f “bvery of the title deecLs, amounting m equity 
n nature of trustee for the sou. Blake p a mor gage or a nght to a moidgage orea es a 
/r - a i n-. i biiidina: as against the prerogative lien or the 

MnmjcrJord, Pro. Ch. lo8. ^ 

Of subsequent Mortgagees.]— Act of parlia- ting subsequently; and the equitable mort- 
mont for sale of Lord S.'s estate, and th.at the g.agees are entitled to be fimt paid their principal 
nionoys arising bv sale should he first applied to and interest out of the produce of the sale of the 
pay rifi; the mortgages, and afterwards for pay- premises, the property of the Orowii debtor, 
inent Cii! staiutes. jiidgnionts and recognizances, I seized under an extent in chief. Eceton'wPMlpott, 
with a .saving to ail but the rights of the heirs of 12 Price, 197 ; 26 R. R. 650. 

'Lord S. : — Decreed, that subsequent mortgages See also K. 3, post, col. 1715. 
shall be ])aid before precedent statutes. Ward 

v. Ceell, 2 Vem. 711; Kotice— E^ect. ' ;.•= 

Concealment,] — A. counsel, having a statute In General..] --One. who lends money on a 
from .A., ndvises B. io lend A. 1,000£ on a mort- , security which he is advised by a lawyer to “be a 
gage, and draws the mortgage with a covenant good diie, yet ii'it proves 'Otherwise, and lie. has 
against all iiicuinlirances, and conceals his own notice that ' another made title to it,- he must 
statute. The statute shall be postponed to the deliver up, all tlie writings relafciiig to it,, but not 
' mortgage. Pmpet v, Borlaee, 2 Vera*. 370. " _ the mortgage d,eeapfdr^ there .may be. covenants 
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s, Debts and Incmrdirances. 1d52 

^GveEaEt—Premises, subject to Annuity , In 
i of Mortgagee. 3 —A' father 'being' seised of 

5 in tail. 'and ill' fee, on. his'claugliter’s 
io'renanted ' with' two" trnsteesj oneof whoi^^ 
Ls son, to pay an aim.uity to 'his 'daughter 
^ the rents and income of his ' real; and" 
personal estates, and by deed or will to settle an 
estate of 200Z. a year, : or at his own election 
4,000Z. in lieu of *it, on certain trusts, for the 
beiietit of his daughter and her husband and their 
issue. By a subsequent deed, the father and soti, 
no other person being a party, agreed to suffer a 
recovery of the entailed estates, and to sell them, 
and also the fee simple estates, and that out of 
the proceeds tlm father’s debts (for some of which 
the son was surety) should be paid, and that 
cei-tain sums should be talvcn by the father and 
son for their own use, and that 4, OOGZ. should be 
paid, and provision made for the annuity pursuant 
to the covenant on the daiighter’s marriage. "A 
recovery was accordingly suffered, and the estates 
were limited to the father and son in fee. The 
father and son afterwards agreed to abandon the 
last-mentioned agreement, and, in consideration 
of the son covenanting to pay the father's debts, 
the estates were conveyed by them to the soil in 
fee. The son afterwards niortgagecl the estates 
comprised in the recovery : — Held, that the 
covenant for payment of the aniniity created a 
charge on the estates, and that, the mortgagee 
having had notice of that covenant, the premises 
were subject to the annuity, but that the 
covenant to settle the estate of 4,000Z. in lieu of 
it created no lien or charge on any of the 
father’s estates, and that the subsequent agree- 
ment between the father and son was merely 
voluntary, and was fairly abaiicloried by them. 
llarenshim v. IIoUie)\ 7 Sim. 3. Affirmed, Zrf. 
16, n.; 4 L. J., Ch. 119. 

Of Marriage Articles.]— By marriage articles, 
a husband covenanted, in consideration of his 
wife’s portion, to settle an estate to his own use, 
and after his decease to the use of his heirs on 
the body of bis intended wife, and for want of 
IS who had notice of a settlement such issue, to his own rieiit heirs for ever. The 
he marriage during the wife’s articles did not express an v further intention of 
1 to be assigned to the trustee in providing for the children of the marriage, and 
t interests, during the life of bus- ^^ade a provision for the intended wife in lieu of 
to be applied to the payment of dower. No settlement was executed ; and the 
without prejudice to her remedy husband mortgaged the estate, and at the same 
band. As to what the settlement time delivered the articles to the mortgagee : — 
he wife’s infancy will bind her. ufeid. mi his death, that under the anides he 
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ill that for payment of the money. Ojfte v. ) 0 

Godol 2 Mn,VvQ,Oh..TA%, Hat 

esta 

Of Settlement,] — A mortgagee, with notice of 
the settlement, cannot protect himself as a pur- 
chaser, or be distinguished from the tenant for 
life, the mortgagor. Eyre v. Eolphin^ 2 Ball & B. 

290 : 12 R. R. 94. 
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mortgagee, she and the mortgagor assigned the in 1850 took a legal mortgage in fee of the same 
mortgage premises to the new mortgagee for estate without notice. In May, LSol, the estate 
750Z. discharged from the original mortgage, was mortgaged to W, and A. for 3,0U0Z.. and in 
Afterwards tlie 750Z. was paid off by another August, 1851, to K., for 2,OOOZ. In December, 
person, to whom the mortgagor applied tor that 1851, B. and B. lent 6,000Z. on security of same 
purpose, on an agreement for an assignment ; estate, and on this transaction their solicitors 
but all parties had notice of the agreement with received notice of L.’s security. In September, 
the original mortgagee. On the original mort- 1858, H. took a transfer of the mortgages to G., 
gagee iiling a bill to be declared lirst incum- W., and A. and K., without any notice of L.’s 
bi’ancer or to redeem : — Held, that she might security, but employed in the transaction the 
adduce p;arol evidence of the agi’eement with solicitors who had been employed by B. tmd B. : 
her, and was entitled to redeem on payment of — Held, that the notice received by them as 
the 750/. and interest, but had not a lien prior solicitors for B. and B., in 1851, could not be 
to that of the person who had last advanced carried on so as to affect H., and that he was 
that sum. JJank^ v. Whittall, I Do G, k 8m. entitled to tack the 3,000/. and 2,000/. to his 
536 ; 17 L. J., Gh. 11. 352. first mortgage. Lloyd v. Attwood, 8 De G. & J. 

611 ; 29 L. J., Ch. 97 ; 5 Jur. (is’-.S.) 1822. 

Of Payment of Purchase Money.] — AVhere a 

solicitor took a niortgage in ^fee from his client, Through Mortgagor being the only Solicitor 
and entered into possession, he afterwards trans- employed,] — Where a mortgagor is a solicitor and 
fen'od the mortgage and handed over the title- p^^^res the mortgage deed, no other solicitor 
deeds, but continued in possession as the visible employed in the transaction, the mortgagor 

owner, paying interest to the transferee, and, be ‘'considered as the solicitor toi the 

having obtained from the latter the deeds with niortgagee, so as to affect the mortgagee with 
a view to the sale, he received the purchase- of facts within the mortgagor’s knowledge, 

money, and the purchaser entered into posses- consent on the part of the 

Sion, without any notice of the transferee s n,oi.t„aeoe to constitute the relation. &pm v. 
charge, until the solicitor absconded, when he 2 De G. & J. 547 ; 3S L. J.. Ch. 

tvas first informed of it: — Held, that, if the 157. 7 'w. B. 221. Affirm- 

transferee had no notice of the payment of the jj-jo- 4 Drew.* 338*. * ' 

purchase-inoney until that time, there having 

been a delay in the completion of the piirchase ^ Parties.]- 

on the CTOuiid 01 an alleged detect in the title, 4 .. i /-.-f nf 

he was' not to be postponed to the purchaser, A solicitoi took a moitga^ ot an c im 

9 TVill ('' G 20* 14 Tj T Gh redemption, and sub-nioitgaged it. Soon aftei- 

^ Oil . .c . gagor joined in a new mortgage of part of the 

Of Charge for Payment of Debts.] — Mortoragees property, he acting as the solicitor for all the 
with notice of a specihe charge for payment of parties to the transaction, and supppsi.iig ail 
debts upon devised estates, were held, notwith- mention of the sub-nn.rtgage Held, that the 
staiidiiiir releases of the executoi's to the devisees new mortgagee was aft'ectetl by the solicitor s 
(such devisees bein.g themselves two of the exe- knowledge of the sub-mortgage (his fraud not 
cutors, and the releases not shewing that the excluding the effect of such notice), and took 
charges had been raised and paid), to be bound subject to^ it, except to the extent of the money 
to see to the application of the mortgage money. pMd by him in satisfaction 
L'/v/n/iwoiffi V. Lrlloi/i, 1 Keen, 206. Atterhury v. V all/6', S Ue G-. M. & G. 4o4 : 

Devise for ])ayment of debts, the trustees L- J-? Ch. 792; 2 Jur. (N.s.) 117; 4 W. b. 
convey to A. for ‘the purpose of the trust ; A. 734. 
mortgages to several persons, who have notice 

of the Trust: these mortgages are good. Hard- Tbrougb. Solicitor party to a Fraud.] —The 
V. J/y/id, 1 Anst. 109 "; 8 il. IL 562. rule that notice of a trust through his solicitor 

is not imputed to a mortgagee where the solicitor 
By Witixessing Mortgage,] — Where a first |g party to a fraud, discussed. Oavfi v. Care, 

inortgagce is a witness to the second mortgage, q,. Chaplin v. Cure, 49 L. J., Ch. 505 ; 15 Gh. D. 

though no actual proof of his knoiviiig the con- . 42 L. T. 730 ; 28 W. E. 798. 
tents4liercof, yet, since the presumption is that 

he might have known the same, this shall post- Constructive — Tbrougb Solicitor,] — A soli- 
pone him. Mocatta y. dfurgatroyd', 1 1. vVms. 2;j^iQytgagcd propc-i'ty A. to a client, retaining 

;094. teeii noorla in FIo thoil fl'audll- 
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can arise out of it, Bm'her. In re^ Jones v. 
B'l/ffott, 44 L. J., Cb. 487 ; 23 W, E. 944. 

Partncrsliip.] — 0. and B., tenants in 

common in fee, in equal shares, of a ^ messuage 
and premises, entered into partnership, and it 
■vvas agreed by the articles that this propert}" 
shoLilci be partnership assets ; and it became the 
place where the busiiicss of the firm was carried 
on. After this B. made a legal mortgagee in fee 
of one moiety to secure his private debt to a 
person who knew that the i)roperty was tlie 
place of business of the firm. Some years after- 
wards B. absconded, and C. was obliged to pay 
the debts of the firm, all of which had been 
contracted since the mortgage, and a large 
balance thu.s became due to him : — Held, that 
as the mortgagee, when he took his secin’ity, 
knew tliat the firm was in possession of the 
property, ho had constructive notice of the title 
of the partnership, and that his claim must be 
postponed to that of C. : and that the circum- 
stances of the debts paid by G. having been 
incurred since the mortgage did not afioct the 
case. Oiiftnder v. Jlidteel^ 43 L. J., Ch. 370 ;i 
L. E. 9 Ch. 70 ; 29 L. T. 710 : 22 W. E. 177. , 

27otice of Existence of Debenture not 

Hotice of Contents.] — Actual notice by the soli- 
citor of the mortgagees of the existence of certain 
debentures is not constructive notice of their 
contents and of the restrictive clause in such 
debentures, so as to affect the mortgagees with 
notice of such restrictive clause, IJitf/luh and 
SootthJi Iri'sedment CM. v. Mninton, 62 L. J., Q. B. 
136 ; [18921 2 Q. B. 700 ; 4 E. 58 ; 67 L. T. 406 ; 
41 W.'R. 133— C. A. 

Of Memorandum of Prior Charge drawn up by 
puisne Mortgagee.] — A solicitor drew up a 
mernoraa<lum of charge by A. in favour of the 
plaintifi. Afterwards the solicitor took a legal 
mortgage to himself from A. of the same pro- 
])erty. The plaiiitilf brought an action claiming 
priority. There was a conflict of evidence at 
tiie trial whether the memorandum was signed 
at the time it was prepared, the solicitor depos- 
ing that it was not then signed, nor, to his 
knowledge, signed before the legal mortgage : — 
Held, without deciding the disputed point, that 
the solicitor had notice of the memorandum, 
which, therefore, had priority over the legal 
mortgage. Ilvfjgins v. Jiurohdl, 60 L. T. 32. 


Eund in Court — Mortgagor and Mortgagee 
parties to Suit, Efotice through.] — After a mort- 
gage of a reversionary interest in a share of 
personalty bequeathed by will, a suit was insti- 
tuted for the adrainisti-ation of the testators 
estate, t»o which the mortgagor and mortgagee 
were parties : and, after the master by his report 
had found the fact of the mortgage, the mort- 
gagor made a further mortgage to the mortgagee. 
The latter, liowever, did not obtain a stop-ordei* 
upon the fund in court representing -the share. 
The mortgagor became insolvent, and the ques- 
tion was raised as to whether the fuxtd (being 
still reversionary) passed to the -assignee aS' being 
in the insolvent’s order and disposition,' or whether 
it belonged to the mortgagee, subject] to the 
_ eqtiity of .redemption : — Held, tiiat;* although no 
stop-order had been obtained on the' fund, yet, as 
‘ the- mortgagor and mortgagee were parties to, the, 
suit and tlm fund Wasfih notice- 


of the incumbrance, and hence, therefore, that the 
fund was not in the order and disposition of the 
insolvent, and nothing passed to tlie assignee but 
the equity of redemption, dtvdnge v. 

12L. T. 564; 13 W. E. 833. 

Of Equitable Mortgage— -Onus.] —An equit- 
able mortgagee will not be preferred to a subse- 
quent legal mortgagee, who had no notice of the 
equitable mortgage ; and the onus lies upon the 
former, claiming" a priority, to prove that the 
hitter had such notice. Hardy, IHgairto, 2 Beac. 
■&,C. 393. 

Intention.] — A mortgage was made, 

“subject to prior incumbrances” : — Held, raider 
the circumstances, that a ])rior equitable cliargo 
was not included, it being unknown to the mort- 
gagee, and it not appearing to have been the. 
intention of the mortgagors to include it. Crmen- 
iDood V. ChnrchiU: 6 Beav. 314 ; 12 L. J., Ch. 
400. 

Deposit by Trustee with knowledge of 

Cestui que Trust.] — An owner of the legal estate 
in realty dej)osited the title deeds of it with the 
plaintiffs, to secure moneys advanced by them to- 
him. lie afterwards admitted that he was. 
originally trustee of the legal estate in the pro- 
perty for A., to whom such legal estate was after- 
wards conveyed. It appeared, fiom the balance- 
of the evidence in the case, that A. must have- 
known of the deposit of the deeds with the |:jlain- 
tiffs : — Held, that they were entitled to- a decree; 
for the sale of the realty, and payment of what 
was due to them, with costs of suit, to be paid by 
A. Sharpies v. Adams, 32 Beav. 213 ; 8 L. T,. 
138 ; 11 W. E. 450. 

Avoiding Inquiry.] — The title deeds of 

an estate were deposited with the plaintiff as a 
security for his demand. The defendant fourteen 
years afterwards, upon the eve of the bankruptcy 
of the mortgagor, took a mortgage, antedated; he 
had notice of the deposit, but avoided imtuiring- 
the pur],)Oses for which it was made. The court 
decreed for the plaintiff. Birch v. Ellames, 2' 
x4.iist. 427 ; 3 E. E. 601. 

; Necessity for making Inquiry.] — A person 
' who advances money on security of property, 
j with notice that there are charges aifecting it, 
cannot claim as purchaser without notice of those 
charges, because he believed that, two charges of 
which he was cognizant, and which, were sufii- 
5 cient to satisfy the words, were all the charges 
> upon it. He is bound to inquire whether these are- 
: all the chaj'ges affecting the property. Jones v.. 
. Wlllhms, 24 Beav. 47 ; 3 Jur. 1066.’ 

J A false answer, or a reasonable answer, given 
; to an inquiry, may be sufficient to rlispense witli 
■ further inquiries ; but a purchaser cannot excuse- 
- himself for not having made proper inquiries, on. 
. the ground that had he ma<le them there would 
have been no satisfactory result. Ih. 


Of Judgment— Dndue Execution of Dower.] — 
A married woman having a life estate, with 
power to dispose of the same in trust for such 
person or persons, for such estate or interests, or' 
■upon or subject to such powers, ju'ovisions, 
.eWges, and limitations, as she should at any 
time during her life, by deed attested by two or 
more' subscribing witnesses, or by her last will,, 
■attested I by three witnesses, direct, limit aiidl 




, i." -J. ' 





and Incumhrccnces, 


1557 MOETGAGE— 2^rior% of Estates, Debts 

appoint, ioinod her luisbaiul in executing a joint I But the com 
aid several bond, attested by one witness only, , ® 

upon which ioint aiui several ]iidgments were the oJ 

entered ; and snbsetinently by deed, attested as , prudence on 
prescribed bv the power, sbe conveyed the lands 
L a inortgaiee who hn<l notice of the jacl^gment : v. T1 

PXeld that as against the mortgagee the bond ol L. i. bOb , 

was not a due execution of the power, and that 
the iud.izruents did not affect the lands ni the | 
hands of the mortgagee. O' Oilla{j'l»aii y. Coni i/n, | g- 
JA.k G. t. Plunk. 484. 

Of Money expended on Improvements,]' 
lent to Ik ooOZ. (.>11 mortgage of premises, u 
circumstances disclosing an ec-iuitable cl^irn to 
the premises on the part of C. A sum of 320k 
was, with O.’s knowledge, laid out in the improve- 
ment of the premises : — Hekl, that the mortgage 
must stand good as a security for 320/. Muglies 6; 

V. Seanor, 18 W. li. 108. 

Of Mortgage by Administrator for Hepairs.] Trustee leading to Beneficiary.]- 

4 X 1 administrator having no power to mort- who has the legal estate, rm.. 

gage leaseholds of the intestate under leases not cestui que moiiev 

SoStaining repairing covenants, in order to raise intef est by way of secuuty tor mouej 
money for repairing the property, such a mort- to the cestui que trust can 
c^ao'e will be set aside as against a mortpgee legal estate as a piptection ag 
?vho has notice of the purpose for which the brance of wbuch he ha' I m ^ 
money is I'aised. BiclwtU v. Lewu, ol L. J.. o4 t 

CM 837 ; 20 Ch. D, 745 : 4G L. T. 368 ; BOW. Iv. l. T. 422 ; 33 W. U. oOo. 


half calf. 


[;y.]__Where a mort- : 

order appointing a 
... — '-tgagor I’rom 
mprised in the mort- 
either by himself or 
security, such 
hick will postpone 

__ ’ r, who has 

Ithout notice of any prior incumbrance, 

]Vtgrr/ni Y, .Bid'kJei/, 

mi:; 


dio has obtained an 
and restraining the mort 

dealing with the property conpri, 

]— A. gage takes no further steps, eithc 
under byk the receiver, to perfect his 
neglect constitutes laches wL 
A sum of 320/. him to a subsequent incumbrancer 

taken wi " 

and has used due dil igence. .. 
i3 L. J., Oh. 689 ; [1894] 3 Ch. 483 
| 71 L. T. 287; 43 W. R. 147. 


J— A trusted, 
:md takes from his 
equitable; 

,__^./adva.iiG'ed: 

avail himself of the 
gainst a prior hicum- 
hicli he had no'notice. Sewman v. 

28 Oh. D. 674 ; 52 


ikbridgment 

r 
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‘j' author, but of tbi 
''comprehensive siili 
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Irefereiices to all in 
|eqnire, 
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quity that second mortgagee __i)ecreed also, that the fourth mortgaj 
deeds, without notice of prior without notice of the third, which wf 
ill he preferred; negligence in a wrong book, the third shal be 
tpone tlie hrst ; there must be xintil after the fourth is satisfied. f 
MchnelL 6 Ves. 183 ; 5 R. R. Warren, 2 Eq, Abr. 595. 

First Mort- Eraiid.]--In 1873 D., in order to ct 
It mort'^agee fraudulent scheme, obtained a transh 
"Pme self of mortgages of freehold property, 
compel a various dealings with it the legal 
without September, 1875, conveyed by f 

' Head v in trust for M., and in March, 18 d>, b; 

M. was alleged to: have been an acc( 

and trustee for D. In August, 18M, in 
postponed of this scheme, T., claiming to he eiiti 
A'he court property under a fictitious lease toi m 
subsequent years, purporting to 

® March, 

esented as the first estate. 1 oL the, property 


Delivery up hy Sec 

gagee.] — AVhere there is a s 
■without notice who has pc 
deeds, the first mortgagee 
delivery of the writings 
paying him his mortgage 
Egerttm, 3 P. Wins. 280. 

Grounds on which Legal Mortgage 
to subsequent Equitable Security. J- 
will |>ostponc a legal mortgage to a 
cciuitablc security : (1) wher 


:viEws„ 

gilt peoxfie, and dej 
inanner, and with 
sive detail .” — Law 
ilieiices are such tl 
,ation on English Ls 
|ral]y are known as 


ambitious work e 




$if f '> : 
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L'est in the lands C. suppressed the mortgage deeds, and depusiteil 
statutory declara- the rest, in iilarch, 1865, with a bank to secure 
ices were made to his cnrreut account. The manager of the bank 
md stated that M. requiring a certificate of title, G. referred him to 
of the property. W., who signed a certificate, in the manager’s 
re convicted and handwriting, at the foot of the memorandum of 
for forgery and deposit : ‘‘I hereby certify that Mr. C. has a 
; property, and 0. good title to the above properties,’' for which the 
d into possession, bank paid him a fee. In 1868 became baidc- 
! priorities of him- rupt, whereupon the fact of the dc|) 0 sit with the 
s on the property : bank was discovered by the co-trustee and the 
to have been the beneficiaries; and the bank were informed of the 
mentations to A. of trustee’s claim. In 1869 G. died, and the^mort- 
liiio' on D.. such case deeds could not he found. In 1878 W. died. 
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Mortgage taken by Solicitor in his own 

name-— Deposit of Deeds by Solicitor with Bank 
without notice— Priority— negligence,] — E., a 
solicitor, in 1883 received money from a client 
for the purpose of investment, and represented 
to him that he had invested it upon the security 
of a particular mortgnge. The mortgage, how- 
ever, was one which E. had previously taken in 
his own name, and it was never transferred to 
the client. He afterwards deposited the title 
deeds of the mortgaged ])roperty with his 
bankers to secure his overdrawn account, and 
})ai(l intei’est on the mortgage to the client down 
to the death of the latter in 1885, and sulise- 
quently to his executors. E. died in 1888, his 
account being overdrawn to an extent exceeding 
the value of the mortgaged property, and the 
bank immediately gave notice of theij* claim to 
the mortgagors. The bank liad no notice of the 
client’s claim at the date of the deposit, and 
their notice to the mortgagors was prior to any 
notice given by the clients executors : — Held. 
(1) that li. was a trustee of the mortgage for his 
client, and that neither the client iior his execu- 
tors had been guilty of negligence so as to 
deprive them of their priority ; and (2) that the 
})riiiciple of Dearie v. Hall (3 Buss. 1) <lid not 
apply, and therefore the bank were not entitled 
to priority by virtue of having given notice to 
the mortgagors before the executors, lllchariJs^ 
In. re, Ilumher v. iliehards, 59 L. J., Ch. 728 : 
45 Ch. D, 589 ; 63 L. T. 451 ; 39 W. li 186. 


— - Mortgagee allows Mortgagor to have 
Xease — Mortgagor deposits with Bank,] — A 
mortgagee of leasehold pro])erty lent the lease to 
the mortgagor for the puri^ose of raising money 
upon it, but at the same time told the mortgagor 
to inform the ])erson from whom he proposed to 
borrow the money that he had a prior charge. 
The mortgagor borrowed money from his bankei’s 
upon the security of a deposit of the lease, with- 
out giving them notice of the mortgage : — Held, 
that the mortgage must be postponed to that of 
the bankers. JJrigqs v. Jotm, L. E. 10 Eq. 92 ; 
22L. T. 212. 


Of Mortgagor having Custody of Deeds,] 

■ — C., the manager of a joint stock company, 
executed a legal mortgage to the company of his 
own tVechold estate, and handed over the title 
deeds to them. The deeds were placed in a safe 
of the coinpaii}', which had only one lock having 
dii]>licato keys, one of which was intrusted to C., 
as manager. 8ome time afterwards C. took out 
of the safe the deeds, except the mortgage, and 
handed theui to W., to whom at the same time 
he executed a mortgage for money advanced to 
him by her, without notice of the companj’-’s 
.security : — Held, that the mortgage of the com- 
pany had priority over the mortgage to W. 
Harthern. Comities of England Eire Insnranee 
CiL Y. Wkipg), 53 L. J., oil. 629 ; 26 Ch. D. 482 ; 
.■51 L. T. 806 ; 32 W. E. 626— C. A, See also 
Carnliam v. Shipper^ 55 L. J., Ch. 263 ; 53 L, T. 
■940 : 34 W. E. 135. 


Practice.] — A. lends money to B. on mortgage, 
but, before he does so, sends C. to inquire of D., 
w^ho had a prior mortgage, wdiether he had any 
incumbrance on B.’s estate, who denied he had 
any. This -was proved by G. 13., by answer, 
confessed C. inquired of him what money B. owed 
him ; but denied 0. told him that A. "was about 
to lend B. any money : — Decreed, the estate 
should stand charged, in the first place, with A.’s 
debts ; but upon an appeal, issue directed to try 
wdietlier 0. told D. that A. was about to lend 
money on B.’s estate. Ihhotson v. Illwles, 2 Tern. 


Of Solicitor-Xrustee.]— W., the acting 

trustee of a marriage settlement, advanced 
2,0002:., part of the trust funds, upoxj mortgage 
of real estate, of which he took a, conveyance to 
; himself and liis co-trustee, and obtained '.posses- 
, 51011 of the title deeds. C., the mortgagor, w^-as a 
<ilicnt of. W,, who , was. a solicitor. Afterwards 
fraudulently hapded-oyer all the' deeds do- 0. 

' " „ V ' % V ' . 


piiiiSPiili 
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The iiieumbraiices were (leclared to liaye 
b. By giving" Notice. * priority according to the dates of the instru- 

By third to first Mortgagee.] —‘Where a third ments. Ih, 
morto-ao-ee, without notice of the second mort- Investigation of the doctrine as to the protec- 
notice of his incumbrance to the first tion afforded to an incumbrancer bj- means ot 
niortgas-ee, and caused a notice to the same effect the legal estate. Ih, 

to be endorsed upon the settlement in posses- , ^ -i , i • 

iion of the first mortaasoe. under which the lireglecttotakeProtection,]-Asecond incum- 
mort^'-ao'or claimed title :A-Held. that the third hrancer, who takes a protootioii against a subsc- 
mortSa'c-ee did not thereby gain priority over quent moumbrancer, has a bettor equi y than a 
the second. It appeared that the second mort- first incumbi-ancer who has neglected to take such 
gaeee had no notice of the first mortgage. Jottes a protection, and is consequently eiititlec 
%E1omx. 8 Siin. 633 ; 7 L. J.. Ch. 164 ; 2 Jur. 589. pnonty. er Coelm-dl 9 bhgh 
A first mortgage of real estate was made to 3 CL & h. 4ob. Affirming 1 M^L cV K. 

A. in fee. A second mortgage was then made to L. J., Ch. 84. And see Rjfall y. Bowles, .) BIiqIi 
B* of the same estate, together with other real i (N.s.) 377, n. 

estate, by a release and conveyance of the respec- . , . 

tive ])remise 3 to C. as a trustee for B., with i To Trustees.]— Upon this principle, a prior 
power of sale. B. afterwards advanced a further j incumbrancer, who had not given notice oi ms 
kim to the mortgagor on the security of the Security to trustees, was postponed to a subse-- 
«anie estates, but gave no notice of the advance j quent incumbrancer, who had given such notice 
to A. or C.' Subsequently C. (after inquiry of for the notice was an effectual protection against 
A. whether he had notice of any incumbrance any subsequent dealing on the part of the' 
other than his own, and that of which C. was a trustees. 11). 
trustee for B.) advanced a further sum to the 

mortgagor on the same security, and gave notice Equitable and Legal Eights.] — But a. 

of his mortgage to A. : — Held, that the several difference in the form of the instniments under 

mortgages took effect with regard to the different ^ prior and a subsequent incumbrancer' 

estates according to the order of time at which claimed, that of the prior incumbrancer giving 
they were respectively created, and that theii Quly an equitable right, and that of the subse-; 
priorities were not affected by the giving, or the incumbrancer giving a legal right, to come- 

omitting to give, notice to the party in whom the estates charged, does not affect the- 

legal estate was vested, Ti ihuot v . Pilic, 5 Haie, cq-uities of the parties so as to postpone the piioi 


half ealf* 


sale, for the persons entitled to tne geveral.]-— Where a prior incumbrancer on a 
redemption. .Second mortgage to h. in the hands of a trustee, by omitting to 

tgage, without notice of the second, to notice, has not perfected his title, a snbse- 
was W.’s solicitor, and as such had incumbrancer by notice will obtain 

of the deeds. Afteiwards, other incum- . pnt notice to one of several ti’iistees* 

Then W. died, having devised mort- sufficient whilst such party continues in 

;rust estates to H., and appointed him . and, where actual knowledge is shown, 

er executors. H. sold under the power, character in which the party obtains it is- 
yed the mortgaged estate, paid off \V . s ^jj^j^aterial. So, inquiry by the subsequent 
outof the purchase-money, and retained ij^^^mbrancer is immaterial where none of the- 
ce; subsequently H. for the first time trustees arc cognisant of the prior incumbrance, 
e of B.’s mortgage Held, first, _ diat inquiry would not therefore 

ion to give notice did not give priority conduct of the subsequent iiicum- 

H. or to a subsequent incumbrancer, . ^ y. Bell, 1 Hare, 78 ; 11 L, J.,. 

■ notice before E. ; the estate, though ^ 123 . 

itly converted, being real estate when * ’ 

ities wore executed, and to real estate Laud.]— The doctrine that 

as to notice incumbrancer of real estate take rank hy the 

liioper V. Han-ison, 2 K. k J. hb. incumbrances, and not by date of 

jcondly, that, since h. was nou bouM to ^ ^ trustee, applies to the case of stock 

ce, his motives for abstaining from “ “ hich U in equity real estate- 

otioe were, in the ateence ot fraud, % “ V K. 1077. 
al ; the rule being that an equitable > ’ 

moer on real estate is not postponed p TTonitable Interest in Bealty.l— A subse- 

hilSly, that, if before the sale H. had the prior mortgage S 
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trastee by a devise to him, in trust to sell and to entitled the mortgage to priority after a 
divide the procee<ls among several persons, of incumbrance of ^which subsequent notice had 


whom the mortgagor is one, and the mortgages been given, 
are of the mortgagor’s share in such proceeds ; 520. 
because then, although the mortgages may have 
been made before any sale took place, the subject An n' 


Wliitt'uig stall V. lung, 46 L. T. 


An nuity.] — Testator bequeathed a lease- 


of them could only, as regarded the mortgagor’s estate to trustees upon trust as therein 


interest therein, be considered a chose in action, 

Ih. 




mentioned ; and first, he charged the estate with 
the payment of an annuity to his daughter 
(luring all his interest in the estate. Tine daugh- 




01 a cause in acu ou, ui au ...u v- annuity was not a chose in action, but 

upon does not give priority over an earlier tne annuiry _ , 




obtained accidental notice, the converse proposi- Ph W • V fiir 769 

tion. that incumbrances are to rank not in the ^ 1 .:^ L- J.. b Ji r /bJ 


tion, that incumbrances are to rank not in the 
order of notices given by the incumbrancers but 
of accidental knowledge obtained by the trus- 
tees, does not hold good. Arden v. Arden, 54 
L. J., Ch. 655 ; 29 Ch. D. 702 ; 52 L. T. 610 ; 33 
W. E. 593. 


Where an annuity was secured by a charge on 
certain stocks standing in the names of trustees, 


^os'^dornot Toki 3 rx 7i;X 54 and an assignment of the dividends of the stock, 

"f rh 6 '>-4 • ^*>9 Ch D *702 • L T 610 •’ 33 grantee omitted to give notice of the 

. J.,Ch. 6, m, 29 L.h.D./02, 02 1.. i.blU, .1(5 trustees, tbp. crrantee of an 


erantee of an 


iif order to give priority to an equitable subsequently granted was ^ 

assignment of a trust fund, it must be shewn the giant ee of toe fiist anm tj. •. 
that the tnistee has such knowledge, however execution the trusts 


acquired, of the transaction, as an ordinary » ^uir ro carry inuu execuuuii luc 

man of business would act upon, but it is not p 


n^TesXtlmriormrno&elto^^^^^ Av^m out of the rents, pay 

J-’ ^ f%oT7orL“ oTw X 

4bb; 9bb. _ h R.r « rlA.vl 


A trustee, who saw in a newspaper an adver- I’^ceipt, by way of maintenance. ^By a deed 
isemeiit relating to a petition by his cestui que subsequently executed, to vvhich H. am her h 

xvx . 1 , . , , ,1 s l-ioTirl xTmvo TiovfiVia fhp smTnP.P.t. to POrts.Tn 


independent of the trust. The cestui que trust 

two years afterwards made an equitable assign- estate of H. in the lamls, and that a puisne 

ment of his interest in the trust fund by way of assignee thereof could no:, by eaidier 

mortgage, of which the mortgagee gave formal uotice of the assignment to him trustees 

notice to the trustee. vSubsequently to such whom the estates were vested, obtain priority 
notice the assignees in insolvency for the first over a prior assignee who had omitted to give 


time gave formal notice of the insolvency to the 
trustee. On a question of priority between the 
mortgagee and the assignees in insolvency 
Held, that the assignees in insolvency were 
■entitled to priority. IK 

Formal notice to the trustee of a fund in 
which an insolvent is interested is necessary to 


such notice, and that the memorial of first mort- 
gage was sufficient memorial of assignment of 
the 400Z. a vear. Itookard v. FiUton, 1 Jo. & Lat. 
413 ; 7 Ir. Eq. E. 131. 


rormai norice w me imstee^ or a lunu m Reversionary Share.] --The plaintiffs took 

which an insolvent is interested is neoe^ry to mortgage of a reversionary share in a testator’s 
.give the assignee m insolvency priority over estate, and save notice of file incumbrance to a 
subsequent moiimtoiicei-s who have given .^ho were acting for the trustees 

notice. lherefore,knowledge of the insolvency ^nd executors in a ohancew suit to which the 
acquired aliunde by the solicitor of the trustees testator had been a tiartv, aid were emoloyed by 
is iiisutficient^^to give priorit^^^ them in all matters rekting to the testator’s 

iiiiioii, J« ?(?, o/ L. J., Ch. 1/1 , L. E. 0 £q._ 8 S. gg,.g^(.g which pi-ofessional assistance was 
A pei^son, having become insolvent, obtained ,, 3.^4 The solicitors wrote accepting the 
his discharge under the Insolvent Eebtois Act, Anioraberof the 


and subsequently borrowed money of two per- j ^ 

sons siiocessively on a reversionary _interest in afterwards, with refer- 


a fund to which he was ^titled m right of ence to the winding-up of the chanc^'T suit, and 
his wife, the mortgagees giving form^ notice lasting above three honrs, the notice was read to 
to the timstees ot the fund. I he assignees m trastees. Two of the trustees positively 
iMolvenoy .gave no notice ot the insolvency, but ^ ^hird denied all recollection 

.It happened that the solicitor of the trustees ^here was no further proof of their having 

was aware of he i^olvenoy :-Held, that the received notice of it until after notices of othe? 
3 od to incumbrances had been duly given to them 

Xy A Held, that the plaintiffs must be po.stponod to 


'-1 ' l^tot Invalidated by Erroaeous' Bate.]-— Ck 465: 1 

■A mortgagee of a reversionary estate gave a gg] q] 

fo.rmal . notice to the trustees -..of the. ' estate 


the subsequent incumbraiicavs. Safnm Walden 
Second Benefit Btiildinq Society v. Baigmr, 49 
•L. J., Ck 465 ; 14 Ch, I). 406 ; 43 L. T’. 28 


W'her*eby he referred to his mortgage deed by an 
, erroneous date-, but othex^wise correctly described, 


Mortgagor entitled to two ..Eropertiee,;]; 
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3. By Getting in Outstanding Legal 
Estate. 

a. In General. 

. Eeview of Authorities.] — Be view of the 
principal authorities on the protection afforded 
to a purchaser for valuable consideration without 
notice of a prior incumbrance, where he has got 
in the legal estate or obtained possession of the 
title deeds. Carter v. Carter^ 3 K. & J. 617. 

The authorities establish that a purchaser 
from a person in possession, purchasing without 
notice of anj prior charge or trust, and obtaining 
a conveyance of the legal estate from a trustee of 
a satisfied term, or a mortgagee whose mortgage 
is satisfied. 


will be protected against a prior 
incumbrancer or cestui que trust, provided the 
party so conveying the legal estate have no notice 
of the prior trust or incumbrance. Ih. 

But it has never yet been decided that, where 
the party so conveying has notice of an express 
prior trust or incumbrance, the purchaser can 
protect himself therefrom by means of the legal 
estate. And, semble, such a decision would be 
contrary to principle. Ih, 

Mortgage by Bevisee under Eevoked Will.] — 
A., B,, C., and D., supposing themselves to be 
entitled under a will each to one undivided 
eighth part of eopjdiold hereditaments, conveyed 
the same, by way of mortgage, to X. for valuable 
consideration, and appointed an attorney to 
surrender their several one-eighth shares. The 


Knowledge of Solicitor — Conveyancing 

Act, 1882, s. 3.] — In June, 1875, A. mortgaged 
his share of trust property to B. by deed, w^hich 
<lid not disclose any prior charge, and contained 
the usual covenant by A. that he was entitled to 
assign free from incumbrances. Notice of this 
mortgage and of a further charge created in May, 
1877, was served on behalf of B. on the trustees 
of the property in November, 1881. A.’s share 
was subject to a prior mortgage to B.,a solicitor, 
who was paid off in 1878, when a fresh mort- 
gage was executed to C., wdiich in July, 1874, 
was transferred by C. to D. (with a further 
charge in February, 1881). B, was solicitor for 
the trustees and A., the mortgagor, and had acted 
as solicitor for 0. and I), in the mortgage trans- 
act ions of 1873 and 1874, and also as solicitor 
for B. in the mortgage transaction of June, 1875. 
'The trustees had not received notice of any 
charge befoi'e receiving notice of E.’s mortgage 
in November, 1881 : — Held, having regard tos, 8, 
sub-s. I, cl. 2, of the Conveyancing Act, 1882, 
that E.’s charge, of which notice was first given, 
was entitled to priority, as his mortgage deed 
shewed a title in A. free from incumbrances ; 
and that, as the court declined to infer that B. 
had any recollection, or that inquiries made by 
liim when acting as 'solicitor for E. in the trans- 
action would have elicited from A. the existence 
of any prior incumbrance, it could not be said 
that, although B. had acted as solicitor for the 
parties in the previous mortgage transactions, 
notice of any prior charge affecting the property 
liad come to his knowledge as the solicitor of 
in the mortgage transaction of June, 1875. 

Trusts^ In re^ 55 L. J., Oh. 662 ; 81 Oh. D. 
671 : 54 L. T. 876 ; 84 W. E, 898. ^ 


the four-eighths on behalf of each and all of the 
mortgagors, and the mortgagee was upon such 
surrender admitted to all the four-eighths. It 
afterwards appeared that the supposed last will 


had been revoked by a subsequent will, which in 
effect devised the entirety of the copyholds to A. 
alone in fee, u})on trust for himself and others. 
None of the parties to the mortgage had at the 
time any notice of the latter will : — Held, that 
X. could not avail himself of the legal estate 
vested in him by virtue of the surrender by A. 
and the devise in the subsequent will, so as to 
protect himself against the trusts of the same 
will. But held, however, that the mortgage 
bound all the beneficial interest which A. took 
under the subsequent will. 61, 8 K. & J. 618 ; 
27 L. J., ,Ch. 74 4 Juf. (E-SO 68. ^ ^ , 

Without Kdtice,]— mortgaged his' property 
first ^ to a, friendly ^society and then to a* bank.. 








liliis?? 


qiient inciimbrancer, without notice, protected] 
by getting' possession of the deed, creating an j 
outstanding term. Knott, Kx x)arte, 11 Ves. 613 ; 
8K. R. 254. 

Right to call for Legal Estate.]— The question 
of priority between incumbrancers, if the legal 
estate has not been got in, depends upon the 
better right to call for it, and the prior incnm- 
brancer, if he has the right, is, in equity, in the 
same state as if he had an assignment. S. C., 
11 Yes. 618; 8 R. R. 254. 

Outstanding Term.] — Rule between incum- 
brancers, that a subsequent incumbrancer, with- 
out notice, and having as good a right, getting in 
the legal estate bv assignment of term or possess- 
ing himself of the deed creating it, is protected. 
3f{/'U/idrdl y. Maundrell, 10 Ves. 260 ; 7 R. R. 
393, 

Satisfied Term.] — Subsequent incumbrancer 
cannot protect himself by a satisfied term against 
a prior incumbrance, unless in some sense got in 
either by an assignment, or making the trustee a 
party to the instrument, or taking possession of 
the deed creating the term ; nor if he has notice 
before he pay his money ; distinction upon that 
as to the dowress, upon no principle, but estab- 
lished by practice. S. C., 10 Yes. 271 ; 37 R. R. 


Where Mortgagor a Trustee for Mortgagee-— 

- -- - - • — » ]~-4. declara- 

ige, .that the mort-. 
jtate is. vested, 'will 
" '"“I trust. for.dhe' 
authority 

to the equitable mortgagee to remove the mort- 
gagor from being a trustee, appoint new trustees, 
and vest all the mortgagors estate and interest 
in them by declaration, enables the equitable 
mortgagee, by virtue of s. 12 of the Trustee Act, 
1893, to divest tiie legal estate out of a subse- 
quent legal mortgagee with notice ol: the trust, 
and to set it u[) against a [>rior incumbrancer of 


Effect of Trustee Act, 1893, s. 12. ]• 

tion in an equitable mortgage, ih. 
gagor, in whom the legal 
hold all his estate and interest in 
equitable mortgagee, 1.... 


dk 




laHiit 
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him to prioritv over P. On appeal, the lords the mortgage to the plalntifi must talM priority 
iustioes osoressod themselves not prepared to over K.’s charge, although the plamtift had uou 
affirm this View, and therefore desired a fmthei' obtained possession of the title deeds or made 
Question of fact to be argued : but the case was active inquiry about them, and although the 
compromised before any iuduinent was given, mortgagor, before executmg the mortgage to the 
PnrehJjLey., In re, 40 L. ,7 plaintiffi had agreed to give K. a legal mort^ 

Oh. fnB : h. 12 Eci. 7S : 2B L. T. SB!) ; 24 Gamhamj. Shpper, o5 L. J.,Ch. 2GB, L. i. 

I T • V) W IX 5‘^0 70i). 940; 34 W. R. 135. ^ _ 

1. 1 . 1.1 , i. . . Although a mortgagor cannot give the second 

Wari'ant of Attorney— Subsequent Sequestra- of two equitable mortgagees priority over the 
tion W B , the inciiLeut of B. and JLH., on first by voluntarily conveymg to him the legal 

the Situ Jaimarv, 1S51, gave to the plaintiffs a estate after the transaction is completed, a pu son 
wurraiit of artoiiieA'^ to secure 300Z. and interest, who advances money on an agieement loi a 
Bn the fan da\jK entered into an agree- mortgage will not, when the legal mortgap ts 
mmrvffitt ihe SiidVffi^^ executeil, be postponed to a prior equitable 

timi of the mi. then lent to him he agreed, raort,gagoc of whom he hml no notice, “orelj 

upon request to assign, bv way of mortgage, because the mortgagor ha,d contracted to execute 

dffit feS underw^iii urthe iVirish of M. H., a legal mortgage to such prior equitable mor^ 
and ail the rent-oiiarge of the parishe.s of B. and ^gee. Lnrton (L. b. 1- Eq. lo) 

M K for the repavment of that sum and distmguisiiecl. lo. 

interest. The plaintiffs on the following day . settine in after Notice-iraud of Mort- 

entered gagor.]-The ti-ustefs of a will executed a legal 

own use, which they agreed to do upon having the surviving trustee foiXettino- 

the security thereinafter contained, in considera- veyed to ^ 

effects belonging to the house m his ocoupation which pui ported 

in the parish ot B. In December, lb.)l, A. D. y ,, „ rl^prl cvociited a 

rntcreVup and registered a judgment agaffist 

J. B. for 8,0001. and costs, and sued out in lb. 02 , “if tiorto'agee, who thus became 

■ a writ of sequostrari facias, upon which he was ° jnor^ He subsequently 

nominated by the bishop sequestrator^ and put same property to a 

in possession ot the reiit-chai-ge of B. and M. H. executed a mo ^ ^ the 

The plaintiflis, not being P^^^^ o^n^ine deed oil con^^oce to himself. The 

time apY)Ovn,ted, in Pebi-uary, 1S.)2, by \iitiie or ^ r,-h'.r.nTidcd and his fraud becoming 

a power of sale, sold the unden wood, and the 

furniture and effects, and with the proceeds paid ^ ^ whom was vested the 

off a portion of their debt. On motiorr tor a mortgagors the 

receiver to collect the rent-charge ot B. and dP ^ 

M. -H., and for an injunction to restrain A. D_. convey, the legal 

from proceeding with^ the -writ of seqnestiaii him"*— Held, that the second equitable 

facias, and from receiving the rent-charge uudei ® ^ from availing^ hirn- 


facias, and from receiving the rent-charge under ® .-.rr^e uded from availing him- 

it:-.Hel(l, that the motion must be refused, estate so as to 

first, on ’the ground that, where there were s« mort- 

several equitable incumbrancers, one of whom, obtain P^ioy^^ 61 L. J., Ch. 657; 

by greater diligence, though later in date, got, gagec ihy ^ 

ill aid of his equitable incumbrance, a legal ’ Gb x.. i. 

right, the court would not disturb him in ins . ’ ^ not, subject to his security, a 

wee of^legaustateforthomo«^^ By 

estXpliSXaudXoSded^ possession ^ ^qliitawl 

Two Equitable Mortgages -Agreement for to “f 

Xegal Mortgage,]— -The owner of the A. and B. would be P^nress trusts, or, accord- 

property deposited with K. some of the earlier ^ if \t were vested in a 

title deeds of the A, property as a security tor mg ^ Tnnrt^awee The mere fact that the 
300?., pro.misirig to execute a legal 

He subsequently executed a legal mortgage of subsequen ^ xvhen he tyets in the legal estate 
both properties to the plaintiff, who took withoiit ‘ ^ nothm«’ By Lord jVIacnasrhten- Ih. ; 

notice of K.^s charge, as seenrily for an immediate .counts foi nothing, uioiu 

loan ; but the mortgage was stated to Constructive Hotice.l — Doctrine as to 

to a charge in favour of J., with whom the title . notice in Egnumt (4 De L-. , 

deeds were said to be depositeh J. s char^ w^_ MlTfeO) wprpvcd. Thedoctrine that where 



property as wei 
YOIi.. IX 


, ' d . ' t X , i-'j' Jr ' ' 'tv. . \ 

. ' — — ^ 
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a lease of the house, and deposited jt 
defendant to secure an advance made 
notice of M.’s title. After this the 

,s asreiit foi’ plaintiff (who clainied 
’s 'will), let - the hoiise to n tenant. .;Suh. ; 
• the builder granted to the defendant 
a iWal mortgage to secure the previous advance. 
The^suit was instituted for specific performance 
of the agreement for an underlease Held, that 
the tenancy gave the defendant constructive 

^wo' I^'Sust^ m SiS'thf b* 

^uh^^fi^ affecJ thc'consdencrof him who has tlie legal estate w^^ 

St S favoS “ Wrfpm^o" mayCe « "f 

rcM-e m- tlcsire to insist upon it, but a trust or to tho neghgence ot il., tMthout costs. b. 

equity in favour of the p ^ ^ t fraudulently Concealed hy Mort- 

legal estate is set up. Certain trustees haMug rrioi xru ^ si.ccessive iiiort- 

"S or„S£ 

81--C.A. 6.mH. H,coi. lo/U. option of the first 

morta-age, to pay off all the prior mortgages, and, 
b. After Notice. upon'"getting in the legal estate, to hold it until 

In General.!— If a subsequent purchaser or a all tho monSys advanced by him have been paid 
moitsagee has notice of a former purchase or in full. 
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for value without notice of prior equitable obtain^ 
interests, who get in the legal estate from per- with the 
.sons who commit no breach of trust in parting withou ^ 
with it to them. Brace v. Marlbmwigh builclep^t 
i Duchess) (i P. Wms. 4til) followed. BriUei/ v. 

Btintee. tiS'L. J., Oli. 78 ; [1884] 1 Ch. 25 
fl ; O') L. T. 542 ; 42 W. E. 66— C. A. 


i:S?!?ssiisasPifaMiig^ 


tiisssi 
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V. Wnght, 1 Sim. & S. 869 : 6 L. J. (o.S.) Ch. j tints deposited did not comprise the latter title 
17-t ; At B. E. 191. Affirmed, 5 Rtiss. 142. deeds, and so did not show that the depositor had 


1 L. J. (o.S.) Ch. 


And see Parry y. Parry, 1 L. J. (O.S.) Ch. any interest in the estate. The solicitor after- 
161. ' wards deposited the remaining deeds with his 

bankers to secure the balance of his account 

, -r, . . Tr . . , Held, that the lady had not, in omitting to call 

Of Equitable KourG-AOEE bi Deposi . other deeds, been guilty of such gross 

Generally.] — Equitable mortgage by deposit negligence as to postpone her security to that of 
-of title deeds, preferred to a purchase with notice, j the bankers, Moderts v. Oroft, 2 Bq G-. & J. 1 ; 
IPrra v. J/ill, 18 Ves. 114 ; 9 E. E. 149. j 27 L. J,, Ch. 220 ; 6 W. E. 144.' 


Mortgage "by Crown Bebtor.] — Equitable Of Mortgagee — Deposit by.] — A depositee 

mortgage by deposit of deeds by accountant of for value without notice of a mortgage deed 
crown, to one who has an opportunity of knowing which had been obtained by the original iiioi’t» 
mortgagor is or inn,y bocoine a debtor to crown, gagee by fraud, and without consideration, held 
is not aVailable against an extent. .Brow/Jito?i v. to stand in no better situation than tlie original 


Parlrs, 1 Price, 216. 


Over Subsequent Registered Deed.] — An 
equitable mortgagee by deposit of title deeds, 
unaccompanied by any memorandum in writing, 


mortgagee ; and the deed was ordered to be 
delivered up to be cancelled. Parker v. Clarkes 
:Vn j 80 Beav. 54 ; 7 Jur. (N.s.) 1267 ; 9 W. E. 877. 


Deposit by Trustee,]—- A trustee sold out 


takes priority over a purchaser for value claiming trust stock, and subsequently advanced money to 
under a subsequent registered deed, without of cestuis qne trustent for the purchase 
.notice of such deposit. Burke' s Bstate, Xn re, 9 of an estate, which was when purchased mort- 
L. E. Ir. 24 — C. A. gaged to the trustee for the advance, tie after- 

wards deposited the deeds with his brokers to 
As against Creditor of Testator.]— An equi- secure a debt due from himself. Certain of the 
table deposit with memorandum of charge by a cestuis que trustent instituted a suit for the 
•devisee is an alienation which pro tanto prevents delivery up of the deeds, on the ground that the 


a 63 4 VY 1 U. 4 ,C. lU-i. j-}rm.ab Muiiuti a promise by himself to execute a 

Co. Y. Smart, 44 L. J., Ch. 695 ; L. R. 10 Ch. i (feelaration of trust of the mortgage in favour of 
■567 ; 82 L. T. 849 ; 28W. K. 800. _ his cestuis que trust: — Held, that the admis- 

Semble, that an equitable mortgage by deposit gion by the tins tee, that the money advanced by 
■of title deeds made by an heir-at-law, or a devisee him for the purchase of the estate was trust 
of a legal estate, would be good as against credi- money, was not evidence as against the bankers : 
tors of the ancestor or testator who had not and, being of opinion on the evidence that the 
■obtained any judgment or decree binding the estate had not been shown to have been purchased 
land before the mortgage was made. Ih. with trust money, the court on this ground 

reversed the decree of the M. E., liTanting the 
Fraud — Of Mortgagor.] — The owner of a relief prayed by the bill. ^nvtonYPXewtou■, 3S 
public-house agreed to grant a lease of it, at a L. J., Gh. 145 ; L. R. 4 Ch. 148 ; 19 L. T. 588 ; 
premium. The intended lessee deposited the 17 W. k. 238. 

.agreement with M. k Co., brewers, to secure 

^payment of an advance The lease was exe- qj Solicitor-Authority to raise Money.! 

.oiited, and was deposited by the lessee with the plaintifi executed a mortgage to his solici- 

lamllord s solicitor, to secine the piomuim. ^ Ihe believing the document to be an authoritv 
lessee obtained it fvoiu them b.ir the piu'po.so, as raise money on the property. The solicitor 
ne alleged, of producing it to the magistr.ates, to deposited the deeds with S. & Co. to secure a 
• enable him to procure a licence. He undertook pvesent advance and appropriated the monev ; — 
to return it forthwith ; but, mstead of doing so S. & Co.’s equity was prior to th,at of 

he n.stnieted an auctioneer to obtain an advance piamtiff. French v. Mope. 56 L. J., Ch. 363 ; 
u]>on it from other brewers, K. k Co. T 57 


.auctioneer produced to E. & Co.’s agent, an order 
from the lessee for the delivery of the lease to 
Pi. & Co., noticing that the advance was for the 
purpose of enabling the lessee to pay 11 . A Co. 


Trust Money.] — Plaintiffs were trustees 

of a settlement, under which H. was tenant for 


Tlieas'ent objected to recognise this memorandum, P. was their solicitor, P., having trust 

and inquired whether the lessee owed anything in hand arrauged with H. that a certain 


to M. A Co. ; he was informed by the lessee’s 
agent that there was uothiug due to IL A Co., 
except for goods supplied. He had previously 
• obtained from the lessee himself an orcler for the 
delivery of the lease, not mentioning M. A Co. 
at all ; and he obtained the lease on delivering 


sum should be invested on a mortgage. P. 
advanced the money in his own nmne, but 
entered it in his firm’s book as a loan on behalf 
of the trust, and treated it as such in corres- 
pondence with PI. The plaintife were not told 
of the investment. P. fraudulently deposited 


the. order E. & Co. advanced money cm the with the dpend.aats to seem^ 

deposit :-Held, that their security must be post- *bt of his firm, the defendante ^taking bona 
poked to those of the landlord, and of M. & Co. hde :--HeW,_ttot, . though the plambfls eo^d not 
& fuatc, 1 Do G. 600 ; 17 L. J., Bk. 19 : delegate their tost So as to constitute H. them 
12 Jur 588 agent to autlionse- the investment, and althougu 

P. diet not hold, the fund in timst for investment 

— -Hegiigeuce of First Depositee.] — A lady on ^any.'Specifeb were^ ^ 

lent money to her solicitor upon a deposit of title entitled to' priority ovetAhe^defeiidaii.ts. ' ;■ -■ 

deeds, with a written memorandum. The deeds v, Ls f,:.77B;r ; , ,, r, _ 
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of JriorlncumDranoer.] 

A wnw hk client, P., witliout receiving rurenasej 
^ y subject to Kortgagee by Deposit over G< 
j had not beeti The receipt for consideration. 
m. on the pro- of a deed being, by s. »o ot 
off K. !S. obtained Act, 1881, conolusive m fa^( 
Ylent H telling him it the fact that the vendor, 

but in fact, sale of an equity of redemi 
i banicei-s! B. D. &Co., breach of trust m executing 
S. subsequently, the deed of conveyance rv t 
D fc Co., paid off purchase-money, will not pr 


, Mortgage by Trustee 
■ — S., a solicitor, was instriv 
the owner of a copyhold ju-operty 
a mortgage thereof to K. ^(wno h« 
admitted) for 350/., to raise 
pertv, and thereout to ])ay 
the inoiiev f rou i ariotb or c 
should be iiivested in this manner 
paid the money into bis I,,, 
to his own current account. 

by cheipies drawn on !>, fnVmn- in his 1 mortgagee Dv aepusii wiuiuui. - - 

K., and advanced to 1., takm^ m im i over the cestui que trust, inasmuch, 

own name a transfer of K.’s charge and a trust 

mortgage of the propeit^ fioni P. ^ with i nronertv Shromliin^ Vmoti Eduhoaijit yty 
secure the whole d)0/, , ? .Vthoc;o Vhvl// Co v (45 L. J., Q. B- ? B. B. / 

B. -D. Co. was already overdrawn, but these I B-^tincnii^hed Lhu/(U Bank v. Bid^ 

cheques were nevertheless honoured i , 2 V Ch 6S0 ; [1896] 2 Ch. 192; 74 

depositing with them as security the (leed of ^ ^ 

tSnsfer and mortgage from K. and !>., with ! L. 1. 687 , 44 . K. 6..>. 

other documents relating to the property. ^ Customer— Equitable Mortgage- 

also, to quiet H., handed to him some of the Subsequent lucumbrancer^ 

muniments of P.^s title to the proper ^ ^d l^otice to lodge Desds.]-An 

from time to time made to Bim C 0 qeposited title deeds with his bankers, by 

in respect of interest upon oo()/. B- B. o. o £,nitable mortgage, to secure past and 

afterwards got admitted on ^ourt rolB :r4fXncrT -S^ for sale having- 

through K. :— Held, that b. and ° f presented by a subsequent incumbrancer, 

trustees tor H., and Jl'-y n ^ Co notice^ to lodge deeds was served by the peti- 

' av.-. - 

— Ifegligence of Trustee y f «lemeut ]-■ 

bis admission • A. died, "and his heir mortgaged in Noveiuher, 18 /o, a husband ‘^^opositcd h .. 

them to * C by deposit of a copy of his own ' hankers the title deeds of some leasehold hous^^^^^ 

'^flrnisdnu •' c\ftcrwards sold and conveved the together with a memornndinu of deposit a.s con- 
esHtTtP I) S. hJl nodetof B.’s security tiiming security to the bankcr.s for any over dPiB 
Hdcl that it was luniocessary to determine of his wife’s current account w ith them. ^ In 
wliPtiipr C. took with notice of B.’s incumbrance, Kovember, 18 1 6 ho died, havini. 
as by the dopo.*it he could take only such interest his property to his wite, 

as the heir could give, namely, his interest sub- exeoutri.x. After 

ioct to the equitable charge of his ancestor ; and with the bankers,^ 

'secondly, that the conyoyaace to 13. was void as the security ot tliem ti 
against B. K/lce v. 11>W/, 6 Beav. 5.32. InMay,1877,_s’..-.-----^‘ 

Of Officer’s Commission, over Creaitors.]--An ®“jyy®j^ 

officer deposited his couiinission as a secunt}- loi death on trust for an infant son oi; her nrst; 
a loan of money, and farther covenanted with absolutely. Power was given to the 

the depositary, 13., to sell the commission, and to 1-0 the houses tluring the life of the 

repay the loan out of the proceeds of the sale ; 3,eq.^i0st^ and after her death at the 

a sale haTiiig been effected subsequently, and the (discretion of the trustee. The trustee made no- 
regulation price having been paid to the retiring the title deeds, and no notice of 

officer’s agents, he transmitted to them a written j settlement was given to the bankers, lu 

order, directing them to discharge, pp ht th^c | 5.37.7^ liusband and wife gave notice to- 

money in their hands, certain sped bed debts hankers of their marriage, and at their 
due tVom him to certain specified individuais, halance, which then stood to the credit 

which individuals had no notice of his contract wife’s current account, was transferred to 

withB. : — Held, that these creditors were entitled ^ current account opened by the bankers 

to a priority over B. After the institution ot husband. The deeds remahied witli 

the suit, the officer took the benefit of the InsoB bankers, but no notice of the settlement was 
vent Debtors Act : — Held, that B. had not any oiveii to them. In November, 1877, at the 
title preferable to that of the general body of the 0I ^hc bankers, the probate of the first 

insolvent’s creditors to the surplus winch re- i^-^ghand’s will was scut to thorn, and at their 
inained after the debts specified in the wntten a new memorandum of <leposit was, in 

order were satisfied, Ckdlijer v. If alum, iurn. 1878, signed by the husband and wife, 

& E. 459 ; 3 L. J. (o.S.) Ob. 23. making the deeds a continuing security to the 

Forfeiture.]--Wlicu an equitable mort^gee, bankei| for A J' 

. bv deposit of title deeds, took a bond to. seoni-e current account. In Apiil, 18(8, the aiui. 
flu- s-ime debt, and entered up iudgmeht thereon, The deeds were still with the bankers, and at 
wirich he afterwards registered as a; mortgage that time the hiisbancTs curremt accoxint was_ lu 
"i'-''' ao-ainst the lands Held' that he didnbt thereby credit ' In 1 883 the trustee made some_ imj uints, 
forfeit his securitv by equitable mortgage, or and then discovered that the deeds, winch he iuul 
:>.■ dSl 'lS^nSy/- JenZy^miy &ln IbelicTcd to be in the custody of the solicitor who 
T Uad- prepaa-ed^ the settlement, were wrth the 


bequeathed all 
.. .....e, and appointed her liis 
his death the deeds remained 
and the widow was allowed on 
, overdraAv her account, 

she inari'ied again. Prior to the- 
the houses were assigned by her to a 
trust for he.rself for life, and after 
trust for an infant son of her first 
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bankers. He then gave the bankers notice of execute any deed or deeds necessary for legally 
the settlement, and claimed the deeds. This was carrying out the security. Afterwards, being 
the iirst notice that the bankers had had of the about to be max’ried, he agreed to settle the pro- 
settlenieiit ; — Held, that the omission of the perty. Articles of settlement were prepared and 
trustee to inquire for the title deeds was negli- executed. After the marriagej the husband con- 
gence of such a character as prevented him from voyed the property to the trustee of the articles 
availing himself of the legal estate to give him upon the trusts therein contaiued, being for the 
})riority over the equitable chnrgeof the bankers, benetit of the wife and issue of the marriage. A 
and that the cestui que trust stood in no better suit was afterwards instituted by the banliers fm; 
position. Held also, that the bankers were entitled foreclosure; and the wife claimed to be a pur- 
to priority in respect of the amount due to them chaser for value without notice : — Held, that the 
on their security at the time when they received husband, having contracted to execute a legal 
jjotice of the settlement. Llotjd-H BanMug Co, mortgage to his bankers, could not deprive them 
, V. Joan, 54 L. J., Gh. 931 ; 29 Ch. D. 221 ; 52 of priority by commying the property to a party 
L. T, 469 ; 33 W. B. 781. with whom he had entered into a subsequent 

contract for value, even although such party was 

Priority as against Trusts of Settle- a purchaser without notice. v. Buvtoti, 

ment.] — M., being entitled to the lessee’s interest 43 L. J,, Ch. 46 ; L. B. 17 Eq^. 15 ; 29 L. T. 571 ; 
in certain lands at C., in 1868 deposited, inter 22 W. B. 148. 
alia, the title deeds with a bank, to secure 

.any_ balance due or to become due, accom- Beposit of Part of Deeds— Hemorandum 

pauied by a letter of deposit. On the 21st Begistered — Suhseq[uent Mortgage by 


November, 1870, he wrote to the manager of the Deposit of Best of Deeds— Negligence of First 
bauk, 0., asking for the title deeds of C. in Depositee.] —L. was entitled under the will 
exchange, for other securities, and stating that pi-emises held under |;hree leases for 

he had agreed to put C. in settlement on his j^^d assigned to B. by deed of 

marriage ; and at the same time he deposited ^Xgt j^ly, 1846. In 1877 L. deposited this 
other securities with 0. on behalf of tlie bank, q^ed with a bank by way of equitable mort- 
0. thereupon <lrew two lines through the memo- g^ge, accompanied by a memorandum in writing, 
randuni of 1868 in the deposit hook : and wrote ^vhicli the bank dici not register. In 1879 the 


at foot of the entry, “Annexed list cancelled 
and new ones substituted.” The bank, however 


bank having pressed L. for payment, they were 
infoianed that L. was about to raise money out 


refused to give up the deeds of C. On the occa- Qf -wpich the,y would be paid a sum on account 
siori of his marriage, M. executed a settlement, qjp was due to them, and B., who had Inves- 
dated the 24th November, 1870, and registered tigated the title and searched the registry, imme- 
on the Sth February, 1871, charging C. with a diately afterwards made an advance, upon the 
sum of S.OUOZ., which, subject to life interests for deposit of a number of title deeds of the premises, 


himself and his wife, was settled in trust for the i„duding the ori!,niial lea-ses and the probate of 
childreu of the marriage. M., who was a solicitor, B. was at the time informed by L.’s 

<lrew' the settlement, an<l was the only S{)lioitor .solicitor (both of them being ignorant of the 
in the transaction. Subsequently, in 1871, M. deposit with the bank) that all the title deeds 
gave the bank a further letter of <leposit in ^Yel'e delivered to him ; bnt a compaiison of the 
which the title iloeds of U. were included. None schedule of deeds delivered with the abstr.aot of 
of the letters of deposit were registered. After title which had been furnished would have shown 
the settlement M. paid in, to the credit of his that a material title deed was -absent. Tlie greater 
current account with the bank, sums of money .,avt of the money so advanced by B. was paid 
exceeding the amount due from him at the date by to the bank -.—Held, that B. had the 
of the settlement. In a paper, pinned to the better ‘ecinity, and that the bank, by not regis- 
lettcfof deposit of 1870, 0. m-ade a memorandum tej-bis,, their" memonandum of depo.sit, and by 
stating that it w.as cancelled by tlie letter of allowing L. to retoin all the title deeds but one, 
tleposit of 18(1, which was taken, fearing any and thereby enabling him to raise furthm' sums 
irregularity in the former transaction. 0. deposed ,be property, without notice of their charge, : 
that he did not intend to give up the soenrity of .^yel,e „uiity of ,iogligeiioe so as to deprive them 
the deposit of 1808; that he load a gonoial autho- of their priority." Lamhert's Edate, In re, 13 
rity to substitute ojve securit}' for another, but 234, 

not to give up 51 secui’ity .altogether. M. aiul his * 


wife 5ifte]’wa.r(is died, leaving one child, issue of > . ■ 

the marriage. ; M. being at the time of his death 5. B.EGISTEATI0^^ — EFFECT. . ' ■ 

indebted to the htiik, who claimed lu’iority over a 

the charge created by the settlement; — Held, With Notice.]— A registered deed, with notice 

1, That the deposit of 1868 W 5 is not cmicelled, of an unregistered one, shall not prevail agjimst 

but was still a subsisting security in favour of Blaim, 1 Eq, Abr. 3o8. 

the bank. 2. Tlmt the bank ha<i notice of the Notice of an unregistered mortgage Held, 

settlement of the 24tli November, 1870 ; and con- alfect^ subsequent mortgagees, who had regis- 

aeqiiently all subseciueiit advances made by Them fored. v. Cm*, 2 Eden, 2 l4. 

were irustponed to the charge of B.OOOZ. 3. That . . ^ 

die issue of the marriage was not aifected with Without Notice.] — The registry ot a mortgage 

notice of the equitable mortgage to the bank, will not by itself affect a subsequent incumbmnce ■ 

MaomimarCii Edate, 13 L. B.'lrT 158. without notice. Cetor v. Cooleqf, 1 Cox, 182. ■ 

- — - Priority of Bank over Suhsequeut Settle- .Defective. Memorial— Begistratioh after | 

ment,]— The owner of real estate deposited the' Notice.]— Ah subsequent inemhbrancciy^vBo 
title deeds with his bankers to secure the balance the time of'takihg his' secuilty’has^ -no notice ' of 
, of his account current, ami executed a memo- tie prioiHiicambrah^e,':mayi' by 'properly t|hemo* ^ 

randuni whereby he agreed, at their request, to- riabmmg%|s«eo4#y» ttogh 'after uotic^'pbt^ain. ' -A . , ' ’ 
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MOETGAGE— Pnonft/ of Estates, Debts and InciLmhmnces. 1580 

fli A I nnh' evidence of notice was b.y E.; who swore 


prioritT over rlie prior incumbrancer, if the | on I}' evidence of notice was 
memorial of the securitr of the latter be clefec- ! that he had apprised I-> of the stltiGiiiuir 
Svm. ^ 1 Y. ic C. C. C. G20;: Held, that the regLst,,- of the ox HS1» 

II L J Gh 37-1 ' 6 Jur 1030. i did not aive it urecedcncc oi tlio .sci.iieincnT (. t 


! did not dve it precedence 
I 1812, altliouo-h this latter i 


led was founded on 


by 2)epositG~~-MortKa.i?e by demise tor a term or settiemeiit, nao m.e uccxi ,7 

years : the'' mortgagor does not deliver to the nuntgagn, thereby prevailed 

mortgagee the purchase deed conyeying the free- no actual notice had ^ 

hourto” the niortii'aeor, but keeps it back, and and that the defendant had no <_ la im as a ciulitoi 

snbsequentlv deposhs it with another person against the plaintiffs oncdhird ot die partiiei^ 

as a security for a loan. The conveyances to the assets. Stvart v. Irrgumi: llaycs, l-o.-. 

mortgagoi- and the moi-tgagee xvere executed re'-'istw of a dceil of sopavation 

Sfc«' b ‘ iir;,£i;™n"y ™b«i~ 'tj. sssi o?']'! 

ft^yfs'held “at h^VaGentitled of sepavatiuii 
to the beneat of the deposit, a^a^iuat the nxort- : ^yo acted ox “f ^eed v; 


5 tnc Deneni; or me ueposiu, nb a-ciuioo mu muiu- . - , riAod Xirn 

a-agee, and was not bound to deliver up to him ! I^stponed 

die conveyance. Wisemans. WMmul 1 Y. & J. j Sarndton, 2 Dr. & Y al. 3()4 , 1 li. Eq. b- -iO. 
117 ; 30 ll R. 765. 


! Further Advances without If otice, after Eegis- 
: tration.] — A registered deed of morrgagn to 


As against Lessee.]-The moidgagee while m ; ^ ^ advances is. as 

possession made a lease ; the mortgage was regis- ^ ^ niortgage, a, valid security for 

texed. The tesee set up a title as a pnxchaser advances? if ^ade bonii, fide, and 

without notice, and also iqied on there be^^ subsequent mortgage, 

aclmowledgment to bind him Held, firet, that y “ ,j itg registration. O'Eyrndn mate, 

the registration gave priority to the mortgagor s / ;r-,- T p iv 373-_C ‘V 

equitable title, which rendered notice immaterial ; -t-* • 

and secondly, that the acknowledgment by the Extent of Security.] — An unregistei’ed deed of 
mortgagee alone was sufficient against his lessee, ^^o^-to-age was held entitled to priority over a 
Ball I^n'endule (Loyd ) | subsequent deed wbicb was registered, on the 

r.il gronucl that the latter deed only operated upon 
Beed Founded on Unregistered Deed.] — Deed mortogor could honestly charge, 

of appointment of lands in a register county, | y. Tonil’hw, 31 W. K. 286. 

pursuant to a power ill a former deed which was I ' _ ^ ^ 

not registered, [lostponed to a mortgage made sub- 1 Registry Act — Sale under Decree.] 

, sequent to it, and registered before it, So'afton premises had been sold under a decree : Held, 

' T. Qainoetj, 2 Yes. 4.-13. * that the lion of an incumbrancer was not 1 inns-- 

' ferred to the purchase-mnney, so as to be out or 

^ Settlement — Subsequent Registered Mort- the Registry Act, and he was, therefore, postponed 

— A. and B. ivere equal partners in certain to subsequent incumbrancers. Henna ml 
mills and concerns, of which A. was the lessee, i Eden, 327. 

, In ;Yovember, ISiO, they took in G. as a partner ' . ^ . . q. g 

[ for S,500h In January, 1811, B. proposed to A. 6 Anne, e. 2 Tacking, j A mortgag ee 

i and C. to sell them his share for 8,500Z., and to is prevented by the operation or the .Reg is iv 

I let his name continue in the firm for five years, Act, 6 Anne, c. 2, from tacking so as to gam a 

I they paying interest at 8 per cent, on his money priority against mesne registered^ incunin3‘aj.ices. 

1 remaining in their hands ; this was accepted, and LatinicJie v. IJnnsany (Lord^. 1 hen. tV; Dei. 13 <. 

I thenceforward A. had two- thirds, and C. one-third „ 

\ of the profits. In July, 1812, A. conveyed to G. Judgments.] ihe nth section t he 

■ the legal estate in one-third of the mills and con- act applies not to judgments generally. Judg- 

I cerns, by a deed which was never registered, ment creditors have no priority by the Regisi ry 

I ,fn August, 1812, C., by his marriage settlement, Act, except where jiriority between deeds is to 

I conveyed his one-third to A. and D. as trustees be adjusted. Id. 1(>(). But as to tins hitter 

for himself for life, with remainder for plaintifi: positioiq see B'Arcy v. vhamhen-. i bch. cv l.et. 

as tenants in common ; this deed was registered App, 467. 

, in 1814. In 1819 B. withdrew his name from the . ^ ^ - 

firm, and furnished A. and C. with an account Annuity Deed— 18 & 19 Viet. c. 15. j 

i1 current shewing a balance due to him of about — A landowner, by deea in kebniary, Iby- 

5 24, coot ThisVas made up of the 8,500t, and charged his land with two lite annuities.^ He 

I inte.rest at 8 per cent., and of advances made to subsequently made several mortgages of tiie 

I the firm since 1814 on the credit of B. Amort- property by deeds, some of which recited the 

I ' gage of the mills was then executed by A, and annuity deed. The annuity dee<l had not been 
| . ' cj/toB., to secure this 24, OOOt It was soon after registered as required by 18 & 19 \ ict.^ e. Hq 

I ' •' registered. C. died in 1820, and A. in 1823. In s. 12^: — .Held, that, as the IS A 19 Yiet. e. le, s. 

I ■ , 1826 B. procured from the representatives of A, was in similar terms to the clauses in the registry 

I ; ■ an assignment of the equity of redemption, acts, which had been decitled not to make an 

.. and entered into possession' of. the rhills. The unregistered conveyance void as against snb- 

I .. bin charged that, before, the execution- of the sequent purchaser who had notice of it, the 

W‘} -?v-' iuortgageqB. was informed by A., and 0. of the legislature must betaken to hate used the words 
I' ' prevlbus. settlement. ''Jt.pmyedior an account in the later act in the sense given to them by 

I; ; ; ' 'G ' and partition^‘Vtoi>IldttheA Tbq t those decisions, and that the annuities therefore 


la 
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were valid as against all the subsequent incum- of the second mortgage must be taken to tiave 
braiicers who took with notice of them, and had, through the solicitor, notice ot tlie hrst 
against the trustee in bankruptcy of the grantor, mortgage, and coukl not by the prior reps trati on 
Greai:e.^ v. TofUU, 50 I. J., Cli. 118 ; 14 Ch. D. obtain priority 

563 • IBL.T.'IOO ; 28 W. Ih 840. 701 ; L. B. 6 Ch. 678 ; 2o L, 1. 191 ; 19 . h. 

. . . ■ ■; 962., ■ ■ ■ 

Eegistration Acts — Policy and E^ect.]— The The plaintiff had lent money to a solicitor on 
policy of the registration acts is to free a pur- the security of 'the deposit of title deeds of land 
chaser from, the im[)utatioii of constructive Middlesex, with a letter charging die land, 
notice. In the absence of actual notice, there- the legal estate in which was outstanding. The 
fore, to the principal or his agent, an<l of fraud, solicitor afterwards,by way of security for money 
a later registered deed will have priority over a due to a client, made a mortgage of the land to 
prior uni'cg'isterod charge, notwithstanding that the client, which mortgage was registered:— 
the purchaser knew that the title deeds were not Held, that the client must be presumed to have 
in the possession of the vendor, hut were in the ^ad notice of the plaintiff’s charge, which, tliere- 
haiids of certain other persons, and abstained tore, though unregistered, retained priority, 
from inquiry. Lee v. Clvtton, 46 L. J., Ch. 48 ; J^radley v. Miches, 47 L. J., Ch. 811 ; 9 Ch. D. 
35 L. T. 84 ; 24 W. B. 942— C. A. 189 ; 38 L. T. 810 ; 26 W. B. 910. 

1 Anne, c. 20.]— The statute 7 Anne, Agreement to Mortgage— 7 Anne, c. 20.] 

c. 20, was intended to prevent fraud by secret __ agreement to mortgage a Middlesex 
conveyances, and, consequently, if there has been pyQperty does not come within the 7 Anne, c. 20, 
notice, a subsequent incumbrancer who is first therefore, where an owner of property in 
to register does not gain priority. Punelhard v. j^jpidlesex had first mortgaged to A., and then 
Tomfihis, 81 W. B. 286. agreed to mortgage to B,, and had subsequently 

^ -1 worto-ao-ed to C.. and C. had registered, and B. 
Middlesex— Constructive Notice Insufficient.] ^jot^.^^Held, that C. had not obtained priority 
—A firm of solicitors temk an clmige, ^ WriyJit v. Stansfiold, 27 Bcav. 8 ; 28 

bv a memorandum and deposit of title deeds., -r -r ^oo'. 5 j^. ('n.s\') 5. 
fi^om their client, A, upon premises in Middlesex, h- 

which they omitted to register. A. subsequeply Deposit with Memorandum.]— A memo- 

sold the premises to the randum not under seal, accompanying a deposit 

registered tne conv^mnee. ilie solicitois Med ^ equitable mortgage of deeds relating 

a bill claiming priority tor their charge, allegnk^ y * Middlesex, req uires registration, 

that the defendant, when he took his conveyance, ^ . » Anne c. 20. Mere \\ Pennell, Hunt y, 

knew that the deeds were in their hands, and ^ ^ 29 : 9 L. T. 

made no inquiry : — Held, that the facts alleged 

amounted only to constructive notice, and that, ’ 

in order that an unregistered charge shoukl have Eegistration of Two Mortgages same 

priority over a subsequent registered conveyance, According to the memorandum of regis- 

it .must be shown that the purchaser or his agent indorsed on two mortgaged securities of 

had actual notice of the difierent dates brought to the ^liddlesex ingistry, 

Glutton, 46 L. J., Ch. 48 ; 3i.) B. i. , -i- vv. n. registered on the same day and 

942 0. A. at the same hour ; but one was nniiibored < 64, 

Ponstructive Notice Sufficient. ]-Con- the other 768 :--IIeld. that the security numbered 
«t7u;ilvcf "0/' prtoT^registoreedneum- 764 must be regarded as havrug been reg.stered 
brancealfcGting lands in Middlesex is as effectual first, lo. 

Unregistered Memorandum of totlier 

mortgage of the same property bj deposit pu ■ ^ chart'O of prior date given by the mort- 

in date, but registered subsequently to the pongee who omittetl to 

settlement, the trustees of the settlement d.emg §'’5^^ ®mdn CnUe,- 

held to have had constructive notice of tin. 6S9 ■ 29 L J., Ch. 419; (> Jur. 

. . ...n uo /-.nTiuif.nnPTipo.nf not. bavin or house, Bea\. o.iJ , -u. j 
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Evideuce.] — Eegistration, in Middlesex, 
equitable mortgage, is not presumptive 
of itself to a subsequent legal mortgagee, 
:o. take from him his legal advantage, 


aneery La] 



1583 MORTGAGE— Priorit/y of Estates, Debts and Incumbrances. 

only to dealings at law or inequity with the land | and register 
itself. Accordingly an incumbrancer _ upon a j propeity i-. 
share in the proceeds of real estate in Middlesex, j his own mo i. 
devised in trust for sale, obtains no priority oyer { guilty of “ r 
other incumbrancers on such share by registering j s. 14. lo. 

Ids mortgage deed, and the priorities of such 
incumbrancers rank according to the dates of 
their respective notices to the trustees. Malcolm 
V, Clui rle,si('orfh (1 Keen, OB) approved. Avden 
V. Arden AA L. J.. Ch. 655 : 20 Ch. D. 702 ; 52 L. T. 


,Ars a subsequent mortgage of the same 
in his own favour and claims prioi’i ty for 
nortgaa-e over the security of his client, is 
“actual fraud” within the moaning of. 


: Practice. ]— The ' plaintiff is not ::bound:'to notice" 
assignments of prior incumbrances, although the 
assignmeots ai’e registered, and may proceed as 
if there had been no assignment by the original ; 
incumbrancer, unless the inheritor wilLpoint out 
the proper parties. WM ^. BlessUgtmi (ZorA)f 
1 Moll. 74. , , 

As to Registration G-enerally.] — Sec Regis- 
hnSvshire teatiok ; Deed axd Bond. 

orisrinal morto'aee, and in the absence of registra- ^ 

tioii will be'^postponetl to a second registered 6. hY I OSSESSIOX Qh 1 ELDb. 

mortgage without notice of such further charge, Neg-ligence or Possession. 

nor will the first mortgagee be entitled to tack ‘ t 

his further charge if the second mortgagee has Losing Priority through Fraud ot JSegli- 
giveii him notice of his charge. Crexlland v. gene e—lfonp os session of Peed by First Mort- 
'Potter, 44 L. J.. Ch. 160 ; L. R. 10 Ch. 8 : 31 gagee.]— A first mortgagee having the legal 
L. T. 522 : 23 W.' R. 36. title is not to be postponed to a secoml, merely 

because he has not possessed himself of the 
— — ~ Unregistered Memorandum Postponed.] title deeds of the estate ; he can only he post- 
— ^A. executed a legal mortgage of property in poned where he has been guilty of fraud or gross 
Yorkshire to B. for 7U0Z. ; at the same time he negligence. Coltjer v. Fuieli, 5 H. L. Cas. 905 ; 
borrowed 1 00k from C., and signed a memoran- 26 L."^J., Ch. 65 ;* 3 Jur. (N.s.) 25. 
dnm agreeing to give C. a second mortgage on the A. became mortgagee of a portion of lands 

propert-v to secure that amount. A. subsequently charged under a will with debts and legacies, 
executed anotlier mortgage of the property for The mortgagor was devisee of the lands, and 
500i. to D. The first aiicl third mortgages were likewise one" of tlie executors of the will The 
registered at Wakefield, but not the second: — same person acted as solicitor for the niortgagor 
Held, that the third mortgage had priority over and mortgagee. The latter received the mort- 
the second. Wight ot WrigM a Mortgage Tmds, gage, and some (but not all the material) title 
43 L. J., Ch. 66 ; L. R. 16 Eq. 41 ; 28 L.T. deals of the mortgaged estate came into his 
491 ; 21 W. R. 667. possession. Tlie mortgagor afterwards mortgaged 

this and the other portion of the lands to B., and 

Registration of Will Recessary. ]-~The finally sold the first portion of the lands to pay 

East Riding Registration Act (6 Anne, c. 35) is the legacies which were charged on the whole, 
imperative, and, unless a will of lands in that B. became the purchaser. Both A. and B. acted 
riding is registered within six months after the ignorance of each other’s rights : — Held, that 
testator’s death, or a memorial of the impediment tlie first mortgagee, as against the mortgagor, 
which disables the devisee from doing so regis- vvas in equity entitled to throw on the other 
tered in the manner pointed out by s. 15, the will portion of the estate the debts and legacies, and 
is void as against subsequent purchasers and that the purchaser, not having attrdned the legal 
mortgagees. Chadtolcliv. Turner, 34 Beav. 634. estate in the pi'opertv. was affected by tins 
Affirmed, 35 L. J., Ch. 349 ; L. R. 1 Ch. 310 ; equity. Ih 

12 Jur. (if.is.) 339 ; 14 L. T. 86 ; 14 W. R. 491. a legal mortgagee cannot be [lostponed on the 

ground of nonpossessioii of the title deeds of the 

Rotice.]— To defeat the title of a regis- mortgaged property, unless there has been fraud 

tered purchaser from the heir-at-law, there must or wilful negligence on his ])art in not obtaining 
be clear and distinct notice, amounting to fraud, them. Hunt v. Mwer, 2 De (k F. & J. 578 ; 30 
Ih, L. J., Ch. 255 : 7 Jur. (N.S.) 200 ; 3 L. T. 796 ; 

9 Wk R. 362. 

Ro Memorandum Registered — Subse- A solicitor borrowed monej- from a client iqmn 

quent Registered Mortgage — “Lien or Charge” a mortgage of two properties, A. and, ,B., and 
— “ Actual Fraud.”] — The Yorkshire Registries handed over to him a quantity of title deeds in 
Act, 1884, deprives equitable mortgages by a parcel bearing a label stating it to contain the 
deposit of title deeds of the piiority they pre- deeds relating to bot.h propcities. It, in fact, 
vioixsly enjoyed over subsequent registered mort- contained only the deals relating to property A., 
gages, unless a memorandum such as is described but the client, relying on the solicitor, never 
in s. 7 of the act has been registered, and the opened it. {Shortly afterwards the solicitor sold 
piiorities given by the act are not, to he altered property B. to the defeiulant, who completed his 
except in the case of “ actual” fraud, by which purchase without any notice of the mortgage, 
expression in s. 14 is meant fraud in ordinary and, upon completion, the title deeds were 
G-- popular acceptation of the term, and not “legal” handed over to him. Several years afterwards 
or “constructive” fraud or “fraud in the eye of the solicitor absconded, and the mortgagee, for 
a court of law or of eijuity.” PattimiYj Ilohmi, the fii’st time, discovered that the deeclH ha<l not 
,, 65 L. J., Oh, 695; [1896] 2 Ch.AOB ;'74 L. T. been delivered to him, and that the purchaser 
689 ; 44 W. R. 615, ■ * - claimed a title to the property Held, that the 

... A solicitor who is 'aware' that a security in mortgagee had not been guilty of such negligence 
which his client is interested is not perfected, by' as to postpone his title to that o! the- purchaser, 
jo; ; registration, andWhb[w:itb$tt;cb,|;nowMge,tat^es; and^hat the mortgagee was 'entitled to adeerhe' 
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for foreclosure or payment, and might add his 
•costs to his security. Ih. 
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— — Omission by Mortgagee.] — A party 
entitled to an estate, subject to terms vested in 
trustees for securing a jointure and portions, 
mortgaged it, but retained the title deeds in 
his possession -Held, that this omission on the 
part of the mortgagee was not sufficient to 
]iostporiehim in favour of a subsequent purchaser 
for valuable consideration. Farrow v. 4 

Beav. IS ; 4 Jnr. 1028. 


ISiot obtaining Deeds — Onus of Proof.] 

— In order to postjtone an incumbrancer prior in 
] joint of date by a subsequciit incumbrancer, 
who has got the title deeds, the latter must show 
not only liis own possession, but that the former 
was guilty of gross negligence in not having 
olitained them, and the onus is on the subsequent 
niortgae'ce to shew this. Carter v. Carter^ 8 
K. k S. 017: 27 L. J., Oh, 74-; 4 Jnr. fN.s.) 
t}7. 
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Subsequent Mortgages — First Mortgagee 

Postponed.] — P, mortgaged estates to M., and 
was allowed to retain possession of the title 
deeds. He subseciuently mortgaged one of the 
estates to A. B., who obtained possession of the 
deeds, and all the estates to C., who advanced 
his moneys after ascertaining the position of the 
deeds, and upon the faith that A. B. was the 
only prior mortgagee : — Held, that M., by not 
obtaining possession of the deeds, enabled P. to 
deal with his estates as an iiniucunibered owner ; 
that A. B. having been diligent in obtaining 
the deeds acquii'ed priority; and that, G. also 
having been diligent in ascertaining that A. B. 
had the deeds, apparently as tirst mortgagee, the 
same principle extended to him, and he also had 
])riority over M. Perri/~I{errieh v, Attiouod (25 
Beav. 205; 2 De G. J. 21) explained and 
followed. Clavlte v. Palmer, Palmer^ la re, 
51 L. J., Ch, 631 ; 21 Ch. D. 121 ; 4S L. T. 


Gross Negligence, what.] — To allow 

title deeds to remain with a party, who, besides 
having a beneficial interest in tiie property, is 
.also a trustee to others, is not gross negligence : 
for. qua trustee, he is the right person to hold 
tlieni. Ih, 
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Debts and Incumbrances. 

the solicitor re} ir 

a mere matter of forjn, arid 
i would remain as Ijcfore.^ The 
afterwards deposited the deeds with C. 
of equitable mortgage : — -Helcl, that, tlr 
■tgagee having by his negligence ena 
° to conunit the fraud, ^ C.'s. c 
niortfrage was entitled to ].)riority, TI 
Wfdten\ 41 L. J.. Ch. 175 ; L. K. 7 GIi 
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pvecedence, the mortgagee carinot complain if, ' money was paic 

iristeaii of i5,0u0Z., ho raised 50,0002., heoause he that it as a ri. 
puts it in h is ^mvev to raise any sum of money he mortgages -■ 
pleases. Perrt/-I£errieh v. Attwood^^ De Gr. & J. 
k ; 27 L. J., Gh. 121 ; 4 Jur. (2^.S.) 101 ; h. 

7?o..i ' ^ 

“' Mortgagee by devise postponed for allowing solicitor 
the mortgagor to retain the title deeds. It). 

Mortgagee leaving Deeds is Accessory ; Xj. T. 765 ; 20 R- 218. 

to Second Mortgage.]— The iirst mortgagee per- 1 ^ Vp-ndnr 

mits the inort<m%r to keep the title deeds, and i Purchaser leaving Deeds 
the nKiid^mmVrV showiiig a fair title, mortgages Subsequent Mortgagee by Deposit without, 
the I^cmfscfto a second mortgagee, to whom ho Notice.]-A pnrcliasor, hotween wlimn and lus 
delivers the deeds ; the first mortgagee is aoces- vendor there were “‘settled accuimts agieu o 

sorv to the drawing in of the second. Ileudv. purchase Blackaore. and paid part of thepi- 

Fi llG 3 F Wms 2S1. diasc-money but made no appropriation oJ. y 

Jy/uto/i, .-i l . « 1 balance due to liim by way ot satistactiou of t he 

Seeds asked for.]— A legal mortgagee residue, and allowed the vendor to refam the 

had asked for the deeds which the mortgagor, deeds, who deposited tlieiii by way ot 

who was his solicitor, made excuses for not giving equitable mortgage without notice, aiicl arter- 

to him. The mortgagor afterwards deposited i^varcls became bankrupt Ileld. that the mort- 
the deeds Vvith another mortgagee as security gagee was entitled to priority to the extent ot 

for monev advanced without notice of the legal unpaid purchase-money. Itai/n.e v. Jli/ier, 

mortgage":— Held, in an action by the legal j 241 ; 6 Jur. (N.s.) 366. 

mortgagee for foreclosure, that he had not been .r. j xx? * ^ 

(^uiltv of fraud or negligence amounting to Purchaser not calling for Deeds, altectea 

fraud, and that he couhriiot be postponed to Notice of Prior Deposit. ]— A purchaser of: 

the mortgagee by deposit by reason of any negli- 1 a leasehold, having paid part of the pri<3e without 
o*ence short of that. Held also, that the legal' calling for the title deeds, held .fastened with 
mortgagee was entitled to recover the deeds from notice of a mortgage by deposit which was con- 
tbe mortgagee by deposit, notwithstanding ho cealed by the vendor, but not with notice oi an 
was a purchaser 'for value without notice ; and erpiitablemortgagewhichtheveiK!orlia»lfraiic}u- 
tb, at s. 25, sub-s. 11, of the Judicature Act, 1S7H, leutlv effected on tlie security of a spurious 
did not alter the rule of law on the subject, jease of the same property ; and the purchaser, 

3ran)ur,^Y, J/^n.e, 54 L. J., Gh. 909 ; 29 Gli. D. paving obtained an assignment of the vali(l mort- 

725 ; 53 L. T. 84, gage, was declared, entitled to hold the pro})crty 

as' security for the mortgage debt, and for all 

Estoppel by Conduct.]— The plaintiff, bv him on the ])urchase, and toi 

mortgngee of a policy of life insurance, liamled improvements. Miplu/s v. Amen/. 

it to the mortgagor for a particular purposes un ^ 292 : 6 Jur. (X.s.) 1047 ; 8 W. E. 360. 

the plaintiff demanding it back from time to 

time, the mortgagor made excuses for not doing omission to Eequire Production of Deed.]— .A 
so; and the plaintiff then forgot that it had took a mortgage of an equity of redeem})- 

not been returned. Afterwards the mortgagor sub-moidgagcd it. Soon after he am' 

deposited the policy with the defendants t<» the iirst mortgagee and the inortgagor joineil in i 
secure an advance. The plaintiff gave ^ipticc ot j,^^yi^;^oi.taageof part of tlie property, heaetiiig ju 
his interest to the insurance company before the gj.q|(.|tor for' all the parties to the tran.saction, anc 
defendants :—Hel(l, tluit the plmnM was entitled all mention of the sub-mortgage 

to the policy as against the detendants, and that even if the second mortgagee Imc 

the coiuluct of the plaintiff had not been such solicitor of the new mortgagee, tin 

as to estop bim from assertmg his claim again mortgagee t( 
the defendants. IMIy. Hedlnd Adtanee Co., })rodiiction of the second mortgage deec 

1 Gab. k E. 161. negligence as to jiostpone him. A tier 

Eetention of Deed by SoUoitor- Fraud- 
Priority of Transferee.] — A. executed <a mortgage t-n. i.)2 , Jm. 11/ , + v\ . . ., . 

to B. for l.OOOf. This was not acted on, hut A. P„rel,aser Postuoned to Eauit 

must be imstDoried to 0. Biorns v. IloUotn, 16 counterpart, he will be guilty of gro.^s ncgbgtmc 

"Rrvw 959 • ' 1 6 Inr 1077 ' and will, therefore, bo })Ostponed ti) the eqmtnbl 

.beav. , .10 ,Jui. iUW. r, T 348 
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registered), and afterwards sub-demised the pro- still must be affected by his negligence in not 
perty to I), and M., by an indenture, which was asking for the deeds. Ilopffood v. Erned, 
duly registered, but D. and M., on taking such De G-. J. & S, 116 ; 13 W. R. 1004. 


demise, neglected to in<[iui’e after or I’equire the 
production of the title deeds : — Held, that they 


Prior Equitable Mortgage 


Omission to> 


were bound by constructive notice of the deposit Inquire.] — A legal mortgagee is not to be ])ost- 
of the deeds with C., who had, therefore, priority poned to a prior equitable one on the ground of 
over their claim. Wormald y. MaUhoul^ 12 not having got in the title deeds, unless there 

L. T. 535 ; 13 W. 11. 832. has been fraud or gross and wilful negligence on 

his part; and the court will not impute such 

Constructive or Actual Notice.] — In such fraud or negligence to the mortgagee if there 

a case there is no difference in effect between has been a bona fide inquiry after the deeds, and 
actual notice and constructive notice. Zh. a reasonable excuse given for the non-delivery of 

them; but the court wvill impute such fraud or 

Prior Mortgagee omitting to Call for Deed negligence to the mortgagee if he has omitted all 

not Postponed.] — A., to seciuo a loan, deposited inquiry as the deeds. I/ewitt v. Ltuhwmorft, h 
with B, title deeds relating to an estate, but not Hare, 449 ; 21 L. J., Ch. 69 ; 15 Jur. 1097. 
the deed of conveyance to bimsclf, and signed a Where in a mortgage tiunsaction, the mort- 
memorandiirn of (Icposit, which representSl that gagor is himself a solicitor, and prepares the 
these were all tlie deet Is. A. afterwards deposited mortgage deed, the mortgagee employing no 
w-ith C., wdio had no notice of B.’s claim, the other solicitor, the mortgagor is considered as 
conveyance to himself, and duplicates of some of the agent or solicitor of the mortgagee in the 
the earlier deeds, and also signed a memorandum transaction, and it makes no difference that tlie 
of deposit as to^ this loan :AHeld, that R. was mortgagor is not paid by the mortgagee. Ih, 
entitled to priority, the omission to call for the 

other deeds not amounting to such gross neg- ^ Assignment without producing Deeds 

iigence as to postpone her. JlohcrU v. Croft, 2 to Assignee.] — Where an assignee of a lease 
I)e Gr. & J. 1 ; 27 L. J., Ch. 220 ; 3 Jur. (k.s.) ^ipon the occasion of the assignment, made bona 

1069 ; 6 W. 11. 144. fide inquiries for the deeds, aud a reasonable 

excuse was givmn for their not being produced, 

Solicitor acting for both Parties — Mis- he was liehl to be entitled to the heneht of the 

representation— Subsequent Purchaser. ] — 8., the assignment, free from a previous equitable charge 
the owner of an estate subject to an outstanding which had been made by the assignor by deposit 
term, mortgaged it to F. H., w-ho acted as the of the deeds. Ilomitt y. Loiu^einore (21 L. J., 
solicitor of both parties, handed over certain Ch. 69) observed iii)on. EJ-ynn v. Peniherto/i, 3 
documents to F., which he represented to be, and He Cr. & J. 547 ; 28 L. J., Ch. 311 ; 5 Jur. (N'.S.) 
which F. on his representations believed to be, the 157 ; 7 W. R. 221. x\lfirmiiig 4 Drew. 333. 
title deeds of the property. vS. subsequently sold 

the estate, unknown to F., to C., without notice Lease — Surrender — Prior Equitable 

of the prior incumbrance Held', in a foreclosin-e Mortgage— Negligence— Notice.]— A lessee who 


suit by F. against and C., that F. was not had deposited his lease by way of equitable mort- 
guilty of laches in respect to the ])Ossession of the gage with B. afterwards by deed surrendered the 
deeds, so as to deprive liim of his security ; also term to the lessor. The suri’eiuleree at the time 
that (k couhi not avail hirnself of the defence of of surrender had asked the lessee to tleliver up 
purchaser without notice. Finch v. Shaiv, 18 the instrument of lease, and was falsely informed 
Juiv 935 : 2 W. R. 655. by the lessee that he had left it with a friend, 

but that be (the lessee) had neither assigned nor 

Contemporaneous Mortgages — Fraud of charged his interest nor ple<lged the instrument 

Solicitor,] — Tlie plaintiff having agreed with of lease. The surrenderee had no actual notice 
E. to a<ivance him money on mortgage, the that the lease had been deposited by way ot 
plaintiffs solicitor sent the moitgagc deed to W., mortgage with B. Held, that the surrenderee 
the solicitor of E.. to obtain its execution. W.. had not, under these circumstances, been guilty 
who %Yas also the solicitor of K, sent by his clerk of gross or wilful negligence, and was conse- 


is rny delivery.’’ The title deeds were" handed lowed. Enno/i v. Stedman, 44 W. R. 458. 

10 tiui plaiiiiiff when he advanced his money, 

havini{ w) liotice of the transaction with K. : — Seasonable Excuse for Non-prpduetxon 

llehl’l^y the vice-chancellor, that the delivery of of Deeds.]— When the owner of an estate in 
the twi*! morrgaire <Ieeds was contemporaneous; Ireland had already created an equitable mort- 
rimt thev rook effect at the same instant ; that gage upon it by depositing the title deeds tvith 
the plaiuriff and 1C. v/ere tenants in common, or a creditor (which equitable mortgage was not 
juint ttmnuts, of the legal estate ; and that their I'egistered), and afterwards, on being asked for 
motrl'erages were paj'abie pari passu : — Held, on them by a solicitor who was about to prepai’e 
appeal "'that, assuming this decision to be correct for another creditor a legal mortgage of the 
as to the Iceml estate, still K. must be post- same estate, gave an excuse for their non- 
pom^H io thei" plaintiff, because the title deeds production,- which, aunier the circumstances, 
had been deliveivd to tlie plaintiff without any appeared quite satisfactory, and also supplied in 
nork-nof title, and without Iws asking after Ills ov^ni handwriting a summary statement of 
the deeds, or making anv claim to them; and | their ’ epntentsp and the solicitor, in total igno- 
that, assuming her, bviWson of W/s committing imce of the equitable mortgage, and ot ail that 
a fraud, not to be nft'ccted with notice of the had been previously done,, prepared the legal 
plaint iifs title thimigh W.’s knowledge of itpshe mortgage, .which vy^mzAnlj regjst6ml;--Hekh_.„ 
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that t& legal mortgage had priority m;er the | 


tile leg'Ei mortgage miu piiuii.j | rSforce in equity biB i>riuritY over the 

“trf I le5.?«agee. Sn 40 L. J.. 


rtir g;;;;unhsrihrraHertor had inn— of r 

aetcd ill prcpaniig it without insisting on the , Ch. Hi . U h- 
nvoductiou of the deeds. Agm Bani v. Bnrtg, i mg 24 L. 4. -lo. 


iivoductiou of the 
L. n. 7 H. L. 135. 


Evideiice of Negligence or Fraud.] 


i Mortgagee iniiocentiy Parting with Deeds.] 
Tlie Where a mortgagee has. without fraud or poss 

. , 1 _ J.T, .-1+- 1 1 f ' ! A f AAfiC 


;;o5- rturt the sohedoi. has acted fraudnlcntly, session rtoni ni u, nn-c. - 

or oven ncgligeiirh-, so as to efiect the interests 1 trlyn .v .J. 

of his client.' The construction to he put upon Fraud of Mortgagor.] — A. dcpositeil .a 

his conduct (ioes not depend on an inflexible rule public-house with .B. byway of security 

eif law, but upon the circumstances of the case. subsequently obtained it from B. 


on a representation tliat it was required to lie 


])roduceil before the justices tor the purposp of 
Delivery of Part of Deeds.]— 1- purclmsed, u licence, anti sigaiiiig a 


ill ISU, three roods twenty-three perclies^of Imp J'^""“^gQT^‘“it7" A7theii deposited this lease with 
bv the description of •* about one acre, and m q ^ security for mouey advanced b}' G. : — 
1815 thirty perches of land immediately pi] om- B.’s' equity was prior to that- of C. 

ing, all which he threw into one piece, and p]dt j) .rjfjyfc^ Buc'hland.^ In rp-t 17 L. J. , Bk. 

a house. In 1819 he mortgaged the whole ot the \ ..^3 ' 

premises to W. for 5,000?., by a description suffi- ’ , , 


cient to pass the whole, and delivered up the | Subsequent Purchaser for Value — 

title deeds relating to the purchase of 1814. In ! [Notice.]— A mortgagee of a leasehold house gave 
1820 he mortgaged the whole of the premises to I indenture of lease to his mortgagor, in 

L. for 2, 000L'P,)y the same description as in 1819, ^p^t it might be shown to an intending 


and, delivered up to L. the title deeds of^pi5, p-Qi,ciiaser who wished to sec what the covenants 
He acted on this occasion as L.’s solicitor. There mortgagor concealed from the 

was also a subsequent incninbrancer, H. In 1823 p^^,chaser the fact of the existence of an incvini- 
P. died, having devised all his property to trustees pj..^yje,e on the property, and. produced the .lease 
for sale. In 1829 the trustees for sale contracted pp^^^ i^ft it in his possession. W,ithin 

to sell to G.. who was at that time a yearly afterwards, tlie purchaser accepted a 

tenant. G. sent in requisitions on the title, paid eoiiveyance. paid his purchase-money, and took 
about one-third of tVie purchase-money, and con- possession of the house,' without any notice of 
tinned in unmolested enjoyment of the whole ^p^ existence of the mortgage : but the solicitor 
of the premises up to the time of the filing of ^.p^ ujort&agec deposed' that, in an interview 
the bill. W., L. and H, had all assented to the .^^qpch he hacr’before the completion of the pur- 
contract with G. Held, on a bill by the persons ^yp.p the solicitor of the purchaser, ho had 

.beneficially interested in the first mortgage to p^oynjed the latter that a client of ills was to 
have the contract carried out and the sales ^^.^ceive a cousulemble sum out of the purchase- 


moneys applied, that they were entitled in had requested to have notice of the 

priority to full satisfaction out of the sales IP^^ money was to be paid ; and, 


, . ^ ^'dne when the money was to be paid, ; and, 

inone^^s, or as far as tbey^ would extend. naUm q^Q^^gp tpe solicit<‘)r of the purchaser <lenied that 
V. Wofjdi/eui\ 2 Jur. (isf.s.) 179. such interview had taken place before the 

completion of the purchase, a jury gave a verdict 

Legal Mortgagee with some, prior favour of the statement made on that point 

Equitable Mortgagee with rest — Eight to p ^p^ solicitor of the mortgagee .Held, that 
Delivery.] — A., being indebted to B., delivered ^p^ mortgagee was not to be postponed, to the 
to him, by way of further security, a parcel pur- p^^vdifisen v. (Joofjcr, 2 lluss. 198; 
]>orting to contain the title deeds to lands, and 2(; jk 7X. 49. 
also executed a legal mortgage to him of the 

same lands. It being afterwards discovei’ed that Mortgagee redelivering Deeds to Mortgagor 
the deeds relatingto part of the mortgaged lands — Accessory to Fraud.] — A. having a mortgage 
were in the possession of , C., with whom they of a leasehold estate, the mortgagor borrows the 
had been deposited by way of equitable raort- original lease of A., witli an intention to Ijoitow 
gage previous to the mortgage to A. HekB more money on the premises. If A. was privy to 
that A. had no equity as against C. to have the the mortgagor’s intention of taki,ng up more 
deeds delivered up to him. Bupnand 'wBywata^ moncj’’ on the premises, A. ’s mortgage shall V)0 


17 W. Ik 71. 


postponed to the subsequent mortgiip.',, a.s lacing 
accessory to tlic fraud ; otherwise, if A, was not 


- Negligence.]— An equitable mortgagee, pj-iyy to the subsequcfit loan, but innocently 
viirun some of the title deeds of the mortgaged t* t h e lease to the m ort gagor. Bc-trr v. B npttell, 

rty. Including the conveyance to the mort- 2 Vern. 726 ; Gilb. Eep liep' 122. 


property. Including the conveyance to the mort- 
gagor, were deposited, filed a bill to establish his 
■priority over a subsequent legal mortgagee, whose 


Fraud or Negligence, what.]- 


solicitor had omitted to exaniine a parcel winch gagee of leasehold prope.rty dic(]_, having by his 
was glvento him, previouslytp' tire execution of The will appointed his widow and Ids son executrix 
mortgage deed, and purported to- hqntaln all the and executor, and he left all his (.'state to his 
title deeds, but contained o'nly the earher deeds : widow for her life, with remainder to Ins son, 
' — .Held, that there, was .not 'such 'wilful -negli-' andalso gave to t,hem, as joint tenants, his trust 




IMHli 
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of tlie title deeds, niid on the representations of first had notice of the settlement, and in 1835 
the mortgagor handed them over to him ; he she bought in the annuity. The annuitant died 
never returned them. The widow died, and in 1837. In 1851 the trustee of the settlement 
shortly nfterwards the mortgagor also died. died. Since 1832, the second, mortgagee had 
'J’he son found the deeds missing ; and it then been in possession. T. died in ISBd — Held, 
appeared that the mortgagor had, in the lifetime that possession of the title deeds did not give 
of the widow, ])ut without giving any notice of the second mortgagee priority. Thorpli v. 
the existing mortgage, mortgaged the leasehold FToldsionrth, 38 L. J., Oh. 194 ; L. R. 7 Eq. 139 ; 
property to a bank, and had deposited the title 17 W. R, 394. 

deeds with tliem. The son, who had no know- Held, also, that the second mortgagee could 
ledge of the deeds having been sent to the not be deprived of the custody of the deeds : but, 
mortgagor, claimed to be entitled to his security upon a sale being decreed, the deeds were 
in priority to the bank : — Held, that, whatever ordered to he produced, at the instance of the 
might liave been the rights of the bank as parties interested in the second moiety, whO' 

against the widow, the son had not been guilty would be at liberty to take attested copies. Ih. 

of fraud or of any such negligence as ’would 

postpone him to the bank ; that" he was entitled Getting Possession of Beed.]— A subse- 

to priority, and that the deeds shouhl be delivered quent incumbrancer, without notice, protected 
to him. IngliauE In ^ Jonc^ v. Inr/hant, 62 getting posse.ssion of the deed creating an 

L. J., Oh, lOU ; [1893] 1 Oil. 352; 3 R. 126; outstanding term. Knotty Ex parte. 11 Ves. 

68 L. T. 152 : 41 W. 11. 235. 613 ; 8 R. R. 254. 

T -J^aches.]-— h. in 1S33 mortgaged certain Deposithy Trustee — Beneficiary Preferred.] — 

real estate to E. with a pOTver oi sale, under ^ property o£ A., was, together with 

which the property was sold, m lb42, to a pur- ^ property ot a third party, lent to 

chaser, who transtgred his contract to E. there x., who .seemed the same by a legal' mortgage 
was a balaiico alter paying ofl b. : and, there to B. as A.’s tnistee. B.’s trusWiip not appear- 
bemg accounts between b. ami JI.. this ba ance j mortgage, he, by a separate 

iras placed, under a deed of 2oth Juno, ^42, in instrument, declared the taists of A.’s fund in 
the hands ot tnisteos to be dealt with by arbi- B. afterwards wrongfully deposited 

nation boUieen k, . and JI. In Ihol b. had made mortgage deeds with G. to secure an advance 
an equitable mortgage of the property to M. to himself. The fund being paid into court by 
In Jaimai^% ISlO, M. .leposited th^ arrangement on paving off the mortgage; -A 

the pianuy, y way ot equitable raort|age. Held, that A. was entitlSd to receive his” portion 

In April, I V 2. M. applied to the p amtift for the exclusion of C.’s right ns depositee. 
the loan ot the needs, tying him he wanted y. (Clnoato), 1 ,T. & H. 721 

them to enable the purchase to be oompletecl, g j 3-,, ( 20^ ^ 3 453. 

auci prornisnig to return them forthwith. He v. y ? 

(lid not return them forthwith, und the pluintiff i 

never apidickl to ha've the deeds back for more ~ Possession. ,l he mere possession 

than foiir rears. In May, 1S13, M. deposited pf the deeds by O. g.aye him no arlvantage which 
the deeds by way of mortgage with P., who now he could actively assert. i6. 
held them. In 1846 M. became bankrupt. W. 

filed hiri claim to be treated as first incumbrancer, Transfer of Mortgage by Trustee in Breacb of 
and to have the balance in the hands of the Trust— Cestui que Trust Preferred to Transferee 
tn:ist(ies(;)f thecleL^lsoi;1842-pai(ltohun:— Held, without Notice and with Deed.]— A sum of 
that. AS between W., the plaintifi. and R., the 135,OOuZ. was advanced to B., on mortgage, in 
plaintiff had by his laches enabled M. to commit the name of S., who at the same time executed 
a fraud, and had no equity against the (Men- three declarations ot trust by which he declared 
daiit, r. Waldron v. Sloper. l“l)rew. 193. that he held the mortgage on trust as to 105,O(){)d 

for E., as to 5,IX)0Z.'for W., and as to 16,000Z. for 

Oonversion into Personalty — Notice,]— H., the inst of the money belonging to himself. 

Senibie, the real estate being converted into H. was the solicitor both of E. and S., and waS' 
per.sonalrv before the bankruptcy, the right of intrusted by E, with the investment of tlie 

M. was merely a riLdit io receive a certain sum 105,OOOZ. E. appeared to have trusted to K., 

of money : and fiiat. no notice haring been given and to have made no inquiries as to the precise 
by the plaintiff or the holder of the deeds to the mode of investment, and it did not appear that 
trustee’s, the right to receive the money remained he knew of the existence (3f the deedaration of 
in the oi'diu* aiTd disposition of W and passed to trust in his favour. He denied having known 
bis as.<ignces, Ih. that the security 'was not taken in his own name, 

and it was not shown that he had any actual 

Puisne Mortgagee. I — T. being the equitable notice that it was not. 8, afterwards trans- 
owner of a moietv in" liinds, inider the will of ferred the mortgage for value to 0., who had 
a testator who llad, in 1806. purchased the no notice of the trust, and delivered the deed 
entirety. In 1812 cfuivoyed the moiety upon to him. The legal estate in the property was. 
trust to n:iy an annuity, aiuh subject thereto, during the whole of the transactions (mtstand- 
for himself ‘in fee. Xu *1823 he [mrehased the ing: — Held, that E., assuming him to have 
hagai fee simple in the second m(.)iety. By a known S. to be his trustee, was not bound to , 
setthn-mnd in 1825, he charged the two moieties make any inquiry into the acts or conduct of Ha . 
with a sum to be raised at "his death. In 1830 with regard to the security, and that his trusting 
he again mortgmged the first moiety only, and N., and .omitting to make any inquiry as to the 
he. or his soltciiur (who was also a trustee of the porsoh in; wiiQin ,the^ mortgage was nested, or _ ^ 
settlement), (.lepi^sited with the second mortgagee in whose possession it was, were ^not ^arnoi cut , ,, ; 

the purclume deeds of 1806, and the deeds of grounds for depriving Mm, us agamst 0., of the. 
charge of 1812. In 1832 tho second moitgagee 1 benefit of the prior equitable title obtained by ^ 





plaintiff had under the circuinstnnccs allowed 
C. to have the custody of the deed of assignment 
was not negligence sufheiont to depiive hiiii ot 
the benefit of his prior equitable title. Carritt 
V Meal and Personal Advance Co., 58 L, d., 
Ch. 688: 42 Ch. D. 268; 61 Is. T. 163 ; 37 
W. E. 077. 

Mortgagee not Postponed, in absence of Fraud 
or gross Jfegligence.]— 'Mortgagee of a reversion 
not having the title deeds shall nor be postponed 
to another mortgagee, whose mortgage was made 
after mortgagor came into possession, who has 
the title deeds ; there being neirher fraud^ noi’ 
gross negligence. Tourle y , Maud. 2 Bro. Cl. C, 
650. 

Keglect of Transferee of Equitable Mortgage 
to give Notice to Mortgagor—Giving up Title 
Deed.]— A. deposited deeds with his confidential 
solicitor, with a memorandum of deposit by way of 
equitable mortgage to secure the rcpajnnent of 
3 OOOZ. The solicitor handed the deeds and memo- 
j-andum to B. as security for 2,000/:., together with 
a memorandum signed by himself that the 2,0007., 
part of the annexed 3,0007. security, then 
belonged to B., with intei'est at 5 per cent 
The solicitor afterwards obtained a return of the 
deeds from B., upon an assurance that in lien 
thereof others of equal value shouhl be deposited. 
Other deeds were subsequently deposited, which 
proved to be worthless. The mortgage of 3,0007. 
was paid oil by A.'s representatives, and the 
genuine deeds were given up to them by the 
solicitor without the memorandum of deposit. 
No notice of B.'s security had been given to A. 
B. then claimed paymeiit of the 2,0n07. against 
the estate of A., upon the ground of cmistnictive 
notice to A., through his confidential solicitor 
Held, that B., by neglecting to give notice to A. 
of the transfer of the mortgage, and by giving Tip 
the documents originally deposited with him, 
had lost any right he might have liad against 
A.’s estate. SonfUaoqjtoiCs (^Lord) Pstate, Zu 
re, Alien v. iSouthamptoit (Lord'), BaufutLefs 
riahn, 50 L. J., Ch. 218: 16 Ch. D. 3 78; 43 
L.T. 687; 29W. E.231. 

Contract to Mortgage on Completion of Pur., 
chase-— Negligence of Mortgagee— Deposit by 
Mortgagor with Third Party.]— A jnortgagor, 
who had contracted for the ]:)urchase <.>f a.n 
the I advowson, covenanted with A., in consideration 
of money advanced, to complete tlie. purchase 
and execute a legal mortgage of the advowson to 
him. A. gave no notice to the vendor^ of the 
advowson and took no stej)S t<'> j>erfect liis 
Two years afterwaivls, upioii the com- 
pletion of the purchase, the mortgagor took 
possession of the title deeds and deposited them 
..Ah B. as security for money a<lvanee(t at the 
same time covenanting to execute a legal mort- 
gage of the advowson to B. B. hail no notice of 
A.’s charge : — Held, upon a bill by A. for fore- 
closure, that B., being in possession of the title 
deeds, was entitled to priority over A. Lat/ard 
Aland. 36 L. J.. Ch. 6(59 ; L. E. A Eq. 397 ; 16 
loW.'E. 897. 


the declaration of trust, and that G.’s possession 
•of the mortgage deed being obtained through 
a breach of an express trust on the part of 8. 
•did not alter the case, and that, in the absence 
of evidence that E. had notice of the dealings 
of S. with, the security, E. was entitled to 
]jrioritY over C. Cort/ v. Byre, 1 Be G-. J. & b. 
149. 

Second Mortgagee of Leaseholds, receiving 
Lease, Preferred to First Mortgagee.]— S., in 
IS41, executed a legal mortgage of leasehold 
ru’opertv to J. to secure 3007. and interest. In 
1865 he" purported to execute another legal mort- 
gage of the; property to E. to secure 1217. 16-<f. 
and interest. E. had no notice of the first niort- 
gaii'C, and the lease of the property was given 
up to him: — Held, that E.’S' mortgage was 
entitled to priority, inasmuch as no explanation 
was given of the fact of S. being in possession 
■of the lease. Jones v. Mhhid, 17 W. E. 1091. 

Deeds of a Term, with Declaration of Trust.] 

The custody of the deeds creating a term, 

accompanied by a declaration of the trust of it 
in favour of a second incumbrancer without 
notice of the prior mortgage, held to give him 
nil advantage over the first incumbrancer, which 
a cniirt of' equity would not deprive him of. 
iStanuope v. Verney (^Barl), 2 Eden, 81. 

Priority of Possession, how Lost.] — The 
nerson claiming under such second incum- 


A vendor conveyed without receiving his pur- 
chase-money : the receipt of it was indorsed on 
the deed, and the title deeds delivered to the 
purchaser. The purchaser then made a mort- 
gage by deposit, and absconded: — Held, as 
between the vendor’s lien foi* his unpaid pur- 
chase-money and the right of the mortgagee, 
that the possession of the title deeds and the 
fact of the indorsement of the receipt on 11 _ 
deed gave the mortgagee the better equity. Miee 
T, Mice. 2 Brew. 73 ; 2 Eq. E. 341 ; 23 L. J., Ch. 

■289; 2'W. E. 139. 

Purchase of Equity of Eedemption in Name | security, 
of Trustee — Fraudulent Charge hy Trustee — j 

Negligence, what.] — The plaintiff purchased an \ 

equity of redemption in leaseholds, and for his } with B. , 
own convenience took the assignment in the 
name of C. as trustee, who executed a declaration 
i)i trust in favour of the plaintiff. C. fraiidu- 1 A. 
lently boiTowed money of the defendants, repre- 
senting himself as the absolute owner, executed (. 

, an eciuitable charge by demise of the equity of v. 
redemption to the defendants, deposited with L. T., 618 
them the deed of assignment, and absconded, . 

was a confidential' cletk,, wiiose yluty 'it' was ' Mortgage of Building Agreement— Lenses 
-,to put away in the safe the', plaintiff ’A securities, granted tinder it— No Notice to Landlord.]— 
In an action by the plaintiff for ‘a; declaration A company obtained a building agreement of a 
tliat the defendants had no "inter^t-'"or claim'; certain piece of land, by which they covenanted 
in. the leaseholds, and for delivery up, of the, deed to /erect houses thereon, and as they erected 
of assignment I— Held., th^t7,the■/fact^^tlkfc;‘the.4lduses'a^ separate lease of each house was to be 
, 'V ..'"T’rtV.:-.-: ‘ ■ 
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wlieii the leases had been granted. The mort- for his debt ; but that he (A.) could hold the 
gagees did not give notice of their mortgage ‘‘legal assignment,” as executor of his brother, 
to the freeholder. Afterwards the company until he was paid off or received the substituted 
obtained leases ot certain bouses which they had security. The joint mortgage was i)aid off and 
erected, and. de])osited them with their bankers A. and B.. prepared and executed a reassignment 
hy way of cijuitable security : — Held, that it was to A. of the mortgage security, ready for execution 
not necessary for the hi-st mortgagees to give b}^ the mortgagee, but did not deliver it to 
notice of their mortgage to the landlord in oi’dcr him. The mortgagor subsequently mortgaged 
to complete their security, and that tlieir omis- the equity of redemption in the pro[)erty of .D., 
sioii to give such notice was not such negligence when all the deeds relating to it (including the re- 
as would postpone them to the subsequent assignment executed by A. and B.)w’ere deposited 
equitable mortgagees. Muntfonl v. Stohwasner with D. The mortgagor then (1858) absconded 
(L. 11, 18 Eq. o.lO) eotisidcred. Layttnl v. 2hnid without having repaid or given xV. the substituted 
(L. ll. 4 Eq. 3i)7) distinguished. rjao7t JianJi y. secuidty for his unsecured debt, when also A, 
A'e/it, 57 L. J., Ch, 1022; 39 Ch. D. 238; 59 and B. first expressly heard of the equitable 
L. T. 714 ; 37 W, K. 304 — C. A. mortgage to C. A. and B. then (1859) conveyed 

all their iiite.rest in the mortgage property to D. ; 

Prior Equitable Mortgagee — When Postponed,] — Held, on apiical, that the plaintiff was entitled 
— The cases where a prior equitable mortgagee to priority ; that J). having advanced his money 
has been postponed on the ground of negligence without notice of the plaiiitiff’s mortgage, anil 
are cases wlicre he has taken no steps although having received the title deeds, ought not to 
he knew that the mortgagor had made default be deiuived of them, or required to pi’oduce 
in performing his obligations, and his omission them without payment of what was due to him. 
to take such steps has enabled the mortgagor Fcifjff v. James, 8 L. T. 5 — L. C. 
to commit a fraud ; but no case decides that he 

is to be postj)oned because he has not taken Agreement to Mortgage — Mortgagee in Posses- 
precautions against a future default by a mort- sion of Deeds before Mortgage — Interim 
gagor wlio has not yet, to the knowledge of the j Mortgage.] — X. agreed to sell an estate to B. 
mortgagee, been guilty of default — Per Fry, for 1,400^., on which 4002. was to be paid on the 
L.J, II), execution of the conveyance, and 1,0002. was to 

be secured on mortgage of the estate. B. paid 

Prior Equitable Mortgage— Subsequent Mort- xi. the 4002., and xV. conveyed the estate to him, 
gagee with Title Deeds and Legal Estate with- but kept possession of the conveyance and of the 
out Motice.j — xV. voluntarily gave to his sisters, title deeds. vSome time afterwards B. mortgaged 
in 1848, a .mortgage for a term of 200 years, to the estate to A. for the 1,0002. bur, in the 
secure an antecedent debt. The sisters allowed interim, he had, unknown to xl., mortgaged the 
him to retain the title deeds, that he might give estate to C., but C. did not investigate the title 
security on the estate for another debt, for which to the estate, or make any inquiry relative to the 
he was being sued by L. Shortly afterwards, A. title deeds : — Held, that A. ' was entitled to 
agreed, in writing, to give L. a mortgage on the priority over C. Worthin/jton v. Morgan^ 16 
estate for the debt, and the deeds, in pursuance Sim. 547 ; 18 L. J., Ch. 233 ; 13 Jnr. 316. 
of this agreement, were de])Osited with P. & B., 

the London agents of A.’s solicitor, and who Equitable Mortgagees.] — The rule that the 
shorr.ly afterwards ].)ecame his solicitors, to be court will not postpone a legal mortgagee to a 
ludd by them for the purpose of giving effect to subsequent equitable mortgagee on the ground 
rl'ie security. xV., in 1851, made a mortgage in of any mere carelessness or want of prudence 
fee to C., Avlio iiad no not, ice of the |.)nor incuni- does not apply as between two equitable claims. 
biT!Tu.*es. and P. k, B. handed over to C. the National Pt'ocumal Banh if England v. 
title deeds. In 1855 the sisters made a sub- Jaehson, 33 Ch. I). 1 ; 55 L. T. 458 ; 34 W. IL 
.mortgage <4; the term by assignment Held, 597 — C, A. 

that the mortgage of 1848 was void rnider 27 In order to postpone an equitable mortgagee 
1‘lliz, e. 4, a-^ agai],i,st CA, who therefore took the to another equitable mortgagee whose security is 
legal fee t.iis.cliargedof tlie term : that C., having of later date, it is not necessary, as it would be 
no notice, was nut affected by the fraud com- in o.rder to deprive a legal mortgagee of the 
mitied hy P. A B. in parting with the title advantage of the legal estate, to show that the 
deed.s ; and that, having the "title deeds, and first mortgagee has been guilty of negligence 
imving :ic(juired the legal estate for value with- amounting to, or which _ is evidence of, fraud, 
out n» a ice, lie was entitle<I to priority over the Negligence, such as omission to obtain possession 
s.isi ers ami their as.'-^ignee, ami over the equitable of or to make -inquiries about the title deeds, may 
scHuirily < >r L. Lhn/d v. Attwuod^ 3 De (i. A J. be sufficient. N^orthern Counties Fire Insurance 
611 ; 2i) L. J.. Ch. 97 ; 5 Jur. (x.s.) 1322. Co. v. (26 Ch. D.^482) distinguished. 

Farrand v. Ydrhshwe Banldng Co., 58 L. J., Ch. 

— Fraud of Mortgagor.] — C,. an equitable 238; 40 Oh. D. 182; 60 L. T. 669 ; B7 W. E. 
mortgagee (1S5I) of property, with notice of 318. 
a .prior legal mortgage of it to A. and B. (as tlie 

<}xi.‘cut<>rs of their ^ brother), filed a bill for Negligence.Wnthecaseoftwoinnoeent 

ri.nlemptioii or fttreclosure aga.inst A., B., and the persons “taking ' equitable mortgages from a 
mortgagor. The bill stated that xl., who was fraudulent mortgagor, mere carelessness or want 
also an unsecured credited' of the mortgagor, of prudence on the part of 'the first mortgagee 
T)roposefl 1 0 him to make a transfer of the joint in taking his security is not suf^cient to postpone 
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the > filed a hill to restrain him Held, that though ' 

■ ’ ' 1 the deed were Bot true, that did 

the mortgagee any notice of fimid, or 
him from suing on the covenahts. 
mirnnU^, 11 Jur. (N.S.) die ; 12 

Aether | L. T. 411 ; 13 W. d. m>S. 

Surety— Fraud of Principal.]— Held, also 

that, considering G. as a surety, he woukl notdie 
discharged by the fraud of his principal, of which 

E., the mortgagee, had no notice. Ih. 

Security notwithstanding BecitaL] — Mort- 
mairee held, notwithstanding a recital m the 
declaration of trusts, to have obtained a seeurity 
to tlic extent of the interest of mortgagor in 
the premises. Sheldon, v. Cox., 2 Eden, L-4.. 

Eecital working Estoppel — Deed void under 
^27 Eliz. c. 4.]— In 1872 T. mortgaged property 
to the plaintilfs, which they wished to foreci^isc. 
At that time they had notice only of a prior 
mortgage to the reversionary society. In 18 <4 
T. tiled'a petition for the liquidation ot his ah airs 
by arrangement, and his stepdaughler 1. then 
produced; for the hrst time, a mortgage of the 
kme property dated the 15th August, 1871,^ 
secure a sum of money lent by her to 1. in 18b4. 
She proyed her debt in the liquidation, and 
handed her security to the trustee, who claimed 
to have it paid olf . The deed contained a recital 
that T. hadagree<l to give her a mortgage as a 
security for the money : — Held, that the deed 
indebted to pad not been communicated to P., that it was 
redemption voluntary and void against the plaintiffs under 
securing the 27 Eliz. c. 4, and that, though the recital would 
gage it was Pave worked an estoppel against the mortgagor 
'^estate was and persons simply claiming under him, it had 
irieys due to such effect against the plaintiffs, who obtained 
P.' retained their title under the statute. CrdchnollY.Jun-' 
iibsequently 11 Ch. 1). 1; 40 L. T. 040:^27 W. It. 851 
loney partly — c. A, Ailirmiiig4S L. J., Oh. 168. 
er the mort- / , _ 

time of the | Negligence of Mortgagee— In not Inquiring.] 
•tgage to B. : j — A mortgage gi ven by B. in 1832 to an insurance 
ior charge on compaiiv. from which he had obtained a loan of 
P. or other- money, recited a previous deed, dated in 1823, 
le position of executed by A. and B.,f or the settlermm t of certain 
.emption,the family estates, and for the payment of some of 
no existence, a.’s debts, and recited that in that deed a sum 
IngB. ; that of 3,200?. was due to 13., as trustee for an 
i subsequent hilirmary, on a judgment against A, and B, : that 
fc be enlarged that money, with interest, had been paid off; 
. was only an and that it was intended to enter satisfaction on 
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the second ; for that pTii^ose 
, must he “ gross ” ; that is, so great as the lecit.ils m 
he first mortgagee responsihlo for the not gii e 
mitted on the second mortgagee ; and, gevent 
10 amount of negligence ueoessaiy to (rreeiipekl i 
I first mortgagee is the same wL... ........ 

atre is legal or equitable. Taylor y. 

.'j' L. J., Ch. 71)6 ; [ISyl] 1 8 i 

• BS W. B. (563. S. C. ill C. A., col. 
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his SOIL and B„ a stranger, to secure payment of entitled as administratrix : — Held, that themort- 
so- much of bis debts and legacies as his personal gagees had constructive notice of the mortgagor’s 
estate should be . insufficient to pay. Subject representative character, and that the mortgage 
thereto he gave his residuary real estate to A. could not prevail against the right of those bene- 
and C., another son. A. and 0. were his oxecu- ficially entitled ; and this on the supposition that 
tors ; they paid his debts and legacies except a statement had been made to the mtutgagee 
two legacies of 1,500?. each. At the testator’s that the' mortgagor was entitled absoluteiy.: 
death, his personal estate was sufficient to pay Stem v. Sterti, Id W. E. Cib 
the two 1,500?. legacies : but the executors' ]v^0TlCE. 

wasted it, and the two legacies of 1,500?. each 
were not paid. A. and C. "(B. being dead) made 

two mortgages; one to persons who knew, or had 7. MORTaAGES OP PERSONALTY— XOTICE TO' 
the nieaus of knowing, that the advance was for Legal Owner. 

the personal use of A^and C., but the money was Trustee rhare-e of Iffort/^ap-e Debt 

paid into the hands of A. alone, the surviving , 

trustee of the term ; the other mortgage was to a Mortgage 

porso.i without not ao of any inipropt' applica- by sub-Mortgagee ] -heverp persons 

tion of the money; and th? deed ihite, truly were moumbranoers uponafund due to L.in the 
that the debts were i^aid, but untruly that the • Bj' between K and the 

two le^^aoies not paid were provided for, and the >;' 0 « “brancers it was arrangeil that the money 
trasts "satisfied;! Held, that the second mort- be patch over to C. to be distribute,! 

,tagee was liable to be postponed, by his own the other iiiciimbraiioers 

noSlect in verifviiiu- the recital of the deed according to their priorities. Prior to this 

y “o il t Sim oco "OT t ' arrangement, M., wlio was the flrst moumbriiiicer 
Jioimrd Y, Cluiifers, 2 Hi'. bm. 2db ; o2 L. o., ^ i iv . -.i ,,'wi 7 • £ 

Oh. B86; 9 Jur. (N.S.) 767; 9 L. T. 2!3 ; 11 for l,.100h, charged that sum with 400?. ni favour 

W R 10"7 V ^ . ’ ot 0. No notice of the charge was given to 

n ,1 , neither was it mentioned in the agreement. M. 

bv tti’ f ! rf afterwards assigned to N.the wholcof the 1.300?. 

*° p" " as a security for a loan. N. had no notice ot C.’s 

!! L If ? • ! ‘ c , , 1 f f charge. He gave notice both to W. and to C. : 

mortgage knowing it was not advanced on the _H“i,i,th.at N.’s charge iva.s entitled to priority. 


In Lease.] — Mortgagee of a lease which recited 
the surrender of a former lease which was in 
consideration of the surrender of a former lease, 
in which plaintiff’s title appeared: — Held, to 
have notice of the title. Cbjjjjtn v. Feniyltouffli, 
2Bro. 0.0.291. 


la Deed of Assignment of Equity of Eedemp- paying an annuity, to divide the proceeds among- 
tion.]— A., iirst mortgagee, after an order for a certain class, of which F. .P. D. was one, A suit 
foreclosure against tiio mortgagor, purchased was instituted tor the administration of the 
from 0., the trustee in bankruptcy of his mort- testator’s estate. F. P. D., by deed, dated in 1837, 
inn/or. The 0 luity of redemption in the mortgaged assigned his share to B. D. (one of the trustees),, 
piemises. N, was a second mortgagee of the to secure advances. By<leed, datedinlS4:4,he 
same, besides other property. The deed of assign- assigned his share to S. S., to secure advances, 
ment contained recitals that C. had agreed to and notice of that deed was given bj" S. to the* 
sell to A., subject to the claim of N., at the price trustees. By an order in the cause, dated in 
of lAdO?., and that 1,880?.. the first mortgage 1845, the real estates of the testator were directed 
debt, should be retained by A,out of the mirchase- produce to be paid into court 

moTiev, and it was thereby witnessed that, in con- invested, and the stock representing the 

sideration of tlie sum of l‘88()?. so retained in full pnrchasc-money stood to the credit of the cause., 
satisfaction of the mortgage debt of 1,880?., which 1 J- obtained and. registered a judgment 

sum. A. did thereby declare to be fullv satisfied, against F. P. H., ami by a judge’s order, under 
and also in consideration of 20?. paid 1^0. by A., the statutes 1 & 2 Viet. c. 110, and 8 & 4 Viet, 
the receipt whereof making, with the 1,880?. so c* ^^2, it was ordered, that the stock should stand 
retained, the purchase-money of 1,400?.. he, C., charged with the amount for which the jmlgment 
did grant, bargain. &c., all those hereditaments, was obtained ; and the judge’s order was filed in 
. . , subject to'the claim of N.:— Held, that upon November. 1848, in the ofiice of the accountant- 
the deed itself there was no intention shewn on general. B. D., the tirst assignee, took no steps- 
the part of the first mortgagee to postpone his beyond his deecl, nor did b. B. obtain any stop- 
own. mortgage debt. Anqell 25 W. R. order -.—Held, under these circumstances, that 

mi Affinned. 4fi L, J., Ch. 8.52 ; 5 Oh. JX 884 ; 0. J. did not obtain any priority over B. B 
86 L T. 884—6. A. Beardiffe v. Bofriugtim, 19 L. J,, Oh. 831 : 14 

Jur. 1101. 

In Deeds Deposited— Constructive IJotice.]— 

Among title deeds deposited by way of equitable Prior Annuitant— Subsequent Mortgagee^ 

mortgage was a deed which formed an essential Claiming tbrougb Notice given by Another.] — 
link in the mortgagor’s title: this deed stated By indenture of the 21st of January, 1820,6X0- 
that the mortgagor was a widow, and contained cuted upon the marriage of B. C, M., two subih, 
recitals of proceedings in chancery, and an award of, '2,000?:' and 8,000?., secured by the several 
of arlntratm's, in pursuance of which she became , bOndis and t^^arrants collateral of Lord K. and bis 
entitled to }>remises, the subject of an intended son, were vested in trustees, upon trust for I). C.M. 
mortgage. The proceedings and award, if refeitod for' life,, withi an ultiihate remainder to him abso-- 
to, would have shewn that the mortgagor was lutelj^,, in- case there should be no children of the 

' vot.. 'ix. ■' '' ■ ' '' ■ '.SI'-',. 
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Notice to Executor.] — G., by will, gave to his 
wife the use of all his housebolclgoods so long as 
she continued his widow ; he also gave the rents 
arising from his freehold and leasehohi bouses to 
her so long as she lived and > 

W. S. as a ! widow, for the inaiutenance ot his chiidien , 
S. to I and he also gave the rents arii 
" ise house to Ills' wife so^loni 
bv whom, ^ ill 1 tinned to be hii 
marriage 

Pay- i have attained twenty-one, 

" his executrixes. 

20 t>h only remained the executor or 
been then paid oil, should sell all hii 
from his perty anr 
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marriage. Judgments were subsequently ent 
upon these bonds. In May, 1S25, the trie 
transferred to D. C, M. the bond for 2,000/. 
the warrant collateral, but did not assign 
judgment : and in the following month D. C 
assigned this bond and warrant to^ 

.security for 1,098/. 17a. advanced by \\ . 

D. G. M. ; and subsequently W. S. pletlgcd me 
same securities with his hanher , \ 

38B;b for the hrst time, notice was given to one 
of the trustees of the settlement of 3 820. ^ 
ments were, from time to time, made by I.). C. M 
to W. S., and in the year 1837 
due to W. S., which having 
the securities were got up by M ^ 

bankers, and reassigned to a trustee for D. G. M. 
and within a few days afterwa 
and D. OP M. assigned the sai 
the plaintiff in the second cam 
tioii of a pre-existing debt an 
advanced. Previously to this, i 
^November, 1829, 13. C. M. had 
plaintiff in the first cause an j 
upon his life-estate. It appeal 
that in the year 1831, and eve 
ap|}lie.atioii had been addinssed 
in the first cause to Lord K., oin 
and to his agent, and that pay ^ ^ ^ 

made by the latter to the plaintiff in respect ot , - „ , 

the annuity, and, further, that in the year 1833 a i thereof, and the rents ot the , . e, 
suit had been instituted in the court of exchequer 
b}’- the same plaintiff, for enforcing payment oi 
the annuity, in which suit the trustees of the 
settlement of 1820 were made defendants. A 
question of priority having arisen between th( 
plaintiffs in the first and second causes Held 
that the plaintiff in the second cause could noi 
be regarded as a party claiming through or undei 


M 


ing , from : another ■ ' . 

as she lived and, : con-; , 
widow ; and, : if at v the- ..death, or, .■ 

of his wife his youngest child should 
then he ord'ained that 
or the survivor of: them, -and 
administrator of such siirvivor, 
freehold and leasehold, pro- 
hoaseliold furniture, and the moneys 
arisiiLg therefrom he gave amongst his chddren 
and B., the son of his wife, equally ; but, d any 
to 'Should die leaving no lawful isstie,^ bei;ore the 
tlera - 1 death or niarriage of his vdfe, then the whole ot 
then “the money was to be clivided equally ammip^ 

1 the surviving children and h. Ihe testator 
anpointed his wife and his three sisters execu- 
ti-ixGS. two of whom died some time after, leaving 
the widow and one sister of, the testator (who 
subsequently married L.) surviving, b’be 
had not married again. In June, Iboo, 
assigned to the })laintiff all his share, to which 
he was or might become entitled under the will, 
in the real and personal estate, and the proceeds 
thereof, and the rents of the same^ to secure the 
' pavment to the ])laintiff of lnone^y leiit by them ; 
and in Julv following the plaintiff gave notice 
to the two*” executrixes surviving of the ixiden- 
ture of J une. D. alleged that E., by an indenture 
dated in March, 1854, assigned bis revers.ionary 
intere. 3 t under the will to him to secure the pay- 
ment of money lent; but in May, 18o5, one ox 
the executrixes wrote to the plaintiftV stating 
that E. had not, to her knowledge, made any 
assigiimerit or mortgage. The question, oir a 
bill to redeem or foreclose., was whether the 
j plaintiff, whose assignment was later In date, 
i but of wdiich notice had been given, was entitled 
to priority over I)., who had negleeted to give 
notice to the e-xecutrixes : mnd the comT held 
that the plaintiff was entitled to priority. 
.svlidated InveMmcnt and Tnisuranev Co, v, Riley, 
1 Giff. 371 ; 29 L. J., Cli. 123 ;■ .'o Juiv (N.S.): 
1283; SW. E. 102. 

: Grant of Annuity out of Legacy-Cove- 

. nant . Tby Third Person to answer Annuity-— 
)pointment was given Subsequent Mortgage of Legacy.]— -A testatrix 
trustees of the settle- bequeathed a sum of 1,000/. to trust ct‘s in trust 
irviviug trustee of it to iiu’est the same, and to pay the annual pro- 
nists and three new duce during the life of _M. F. H, into her proper 
wo survivors of those hands, or to her oi’d^u’, for her .separate use. Ihc 
sole survivor of tlicin, ! testatrix died in 1838. ami by dceO. dated the 
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mvcRtment of the legacy. C, H. paid clivers 
suEis to J. H. under his covenant, and in Kovem- 
her, 1840, the executor received notice of J. H.’s 
security, and in 1 840 he received notice of a 
subsequent mortgage executed by M. F. H, of 
her interest in the same dividencls and interest 
to 8., but no express nhtice was given to , the 
executor of the deed to which G. PI. was a party 
until iVfa^q 1848. In July, 1848, the legacy of 
J.OOOZ., less the duty, and the interest thereon 
amounting to 839Z. 10^*., were paid into court by 
the executor under the statute 10 &: 11 Viet, 
c. 9(), to an account intituled “ The account of 
M. I'. H. and her incumbrancers” : — Held, that 
C. H. was entitled to priority over 8. to the 
extent of the payments made by him to J. H. 
(hwthonie, I,i re, 12 Beav, 56 ; 18 L. J., Ch. 
116. 


half calf. 


H. TACKmCr. 

Sueeesdve Mirrtgages,!^^)^. 

2. Further Admnees, 1611. 

3. Judgments, 1614. * 

4. Bonds, 1616. 

5. Sujhple Contract BehU, 1618. 

6. Ireland and Irish Regidry HeZ, 1619, 


1. Successive Mortg-ages. 

Generally.] — As to taking securities, see 
Mcm'etY, Paslte, 2 Atk. 52. 

Third mortgagee buying up first, becomes 
prior to second. Hashed v. Strong, 2 8tr. 689. 

Equitable Mortgagees.] — Where several 
mortgagees have all equal equity, and the legal 
estate is obtained by none of them, but remains 
in trustees throughout, the incumbrances are 
available according to their several dates only, 
and there can be no preference inter se Held, 
therefore, first mortgagee being also third can nut 
tack the two securities, so as to exclude the 
mesne one. Frere v. Moore, 8 Price, 475 : 22 
E. E. 759. 


notice of Deed not Hotice of Contents.]-— 
Notice of an assignment upon the purchase of a 
])art of a fund, to which the vendor was con- 
tingently entitled, is not notice of a covenant by 
the vendoi m the same deed to pay the premiums 
for keeping up a policy of assurance, or of a 
declaration that any payment which may be 
made by the purchaser shall be a charge upon 
the entire fund. Bright's Trusts, In re, 21 
Beav. 430 ; 25 L. J., Ch' 449 ; 2 Jnr. (N.s.) 300 ; 
4W. E. 381. 

The vendor of part of a fund, to which he was 
contingently entitled, covenanted in the deed of 
assignment to insure his life against that of the 
tenant for life, and to keep the policy on foot ; 
but it was declared that, in cftse of default, the 
purchaser might pay the premiums, and that 
such payments should be a charge on the entire 
fund. The purchaser gave notice to the trustees 
of the assignment made to him, but be omitted 
all notice of the policy or the possibility of his 
having to pay the premiums. The vendor after- 
wards mortgaged the remainder of his interest 
in the fund to other persons. The mortgagees 
..gave notice of their securities, and, after the 
death of the tenant for life, the purchaser gave 
notice of his claim, including in it the sums he 
had paid for premiums upon the policy Held, 
■that the first notice was insufficient to give the 
purchaser a priority for the premiums paid, and 
that, so far, he must be postponed to the mort- 
gagees. II, 
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Against Creditors.] — Tacking securities 
against creditors or assignees for valuable con- 
sideration. Adams v. Claxton, 6 Yes. 226 ; 5 
E. E.263. 

Notice.] — Purchaser of an equity of redemp- 
tion cannot set up a prior mortgage of his own, 
or which he has got in, against subsequent 
incumbrances of which he had notice. Tonlniin 
V. 8teere,f^ Mer. 210 ; 17 E. li. 67. 

Without Kotice.] — It is an established rule, in 
equity, that a third mortgagee without notice of 
second, may, by paying off first incumbraiice, 
and taking an assignment of his interest to him- 
self, hold the estate" against the second mortgagee, 
until he .shall be paid what is due to him on 
both niorta’ages. Belchiev v. Ren forth, 5 Bro. 
P., 0.292. 

An owner mortgaged finst to A., secondly to B., 
and he then conveyed to C. “in trust” to sell 
and pay A., and a debt due to I)., and another 
due to C., and the residue to the owner. G. had 
no notice of B.’s mortgage ; afterwards got a 
transfer of A.’s mortgage, and with it the legal 
estate Held, that G, was entitled to tack the 
third charge to the first inortgage,^ and exclude 
B. Spencer* v. Pearson, 24 Beav, 266. 
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,„«>.. 0. 0. ..D.,, ho ...b. 

same time advanced a further sum. C.’s sou w \ tin. 

acted as his solicitor in the transfer to 0., and as pendmo* Bill.]-— Third mort^^mgee buys in the 
the solicitor of G. and I), in the transfer to 11. though pending a bill brought by the second 

At the time of the transfer to 0. notice was given redeem the lirst, yet the tliird inort- 

to his son of the second mortgage :--Heid, mat, ” the first mortgage to his third, 

inasmuch as he did not acquire his knmvdedge » Brace v. ^larlMroiifih iBulie'), 2 

while acting as D.’s solicitor, D. was not bound , Moseley, oO. xSee aha 9 Mod. :ks. 


hr notice, and was entitled to tack his furthei ^ _ 

charge to his tirst mortgage. Bul 2 )ettx. xHurgett, Pendente lite.]— Third mortgagee, buying in 

22 CT. -739 ; 18 W. B. 798. the first mortgage })eiidcnte lite, snail cxcimle 

1 * the second. Bohiiimnx. Dudison, \hToX>. 

Extent of Principle.] — The doctrine of tacking mortgagee having ])endeiite lite, and 

is applicable only in the case of an existing debt. mortgagee had by his answer 

Mrhwood.: In. r(\ 1 L. E., Ir. 108. submitted Ton pavme\itof the money due to him) 

A mortgagee cannot tack to his debt another to the plaintiff, the second mortgagee, 

mortgage debt, the property mortgaged to secure . assignment of the lirst mortgage, 

which has ceased to exist. Batmer decreed to be entitled to hold the estate against 

50 L. J., Ch 630 ; 18 Ch, D. 254 ; 44 L. T. 680 ; l.tgagec, till ho should bepaidvyhat 

29 Mb E. 844 ; 4 Asp. M. C. 420. ■ j^oth, he having had no. 

The right to tack in equity not affected by the second mortgage when he advanced 

relation to the act O’f bankruptcy. Jinoft^ Imk his money. i^<iZc/n'e 7 ’ v. 1 Eden, 522. 

Xmrte^ 11 Ves. 619. subsequent incumbrancer, though pendente- 

Foreclosure — Trusts for Sale.J—The ute, may buy in a prior mortgage, 

rules as to' tacking one mortgage to another satisfied, shall not be taken from him until all 
amffy To I well as Fo redemption the money due to him on the subsequent meum^ 

S! and tTwbbages of equitable pei-sonal^^^^ bratice be paid him. Tnrne. mch,„o,d, 
bv way of trusts for sale, as well as to ordinary 2 Yeni. 81. 

n 1 -rr .Qfuniao 1 ' 


Extent of Principle.]— The doctrine of tacking 
is applicable only in the case of an existing debt. 
Mrhwood, In re,, 1 L. E., Ir. 108. 


way yji- i. a (..lo i — --- - » 

mortgages of real estate. Watts v. Si/mes, 1 
De Ci' M. t G. 249 ; 16 Jur. 114. 


On Petition for Sale.]— A mortgagee i 

entitled to tack one mortgage to another on hi 


' * " ’ After Decree.] — A third mortgagee cannot take 

in a prior security, to displace a second mortgagee, 
•A mortgagee is after a decree to account, and before the master 
> another on his has made his report. IVartleij v. Blrk/ieadj 3 Atk. 


CUILibXW l u icauAV vjixv I T 

netition for a sale, if the assignees decline an 811. ■ , x 

'offer made by him to iibandou all rip of proof Tacking allowed up to a clccreo to settle piwu- 
on their releasing the equity of redemption m ties, not afterwards. AitoU, Xi.r jiuitc, n \ os. 
both mortgages :\and semblc, that he would be 519 ; 8 E. E. 254. 

•xxTnva -t-naflA f»V nfit. 


OULiJ. lilUi i --.vs, - 

SO entitled whether such offer were made or not, 
and that the right of tacking is the same 


and that the right of tacking is the same 

whether, the party seeking relief is the moi ’ taken out a^^uinst him, and .commis- 

gagor or tlm mor^agee. gibere make an assignment of Viis e.state, and 

lAmetnove, In re, 3 Mont. B. & ,D. 4, • • to. the bankrupt on a. second 

Eauitv of Bedemption coming to First nrortgage, having , notice ot the bankruptcy, and 

Mortgagee as Executor.] — The right of the first afterwards he gets in the first mortgage: this- 
mortgagee with the legal estate to take as p^ior mortgage shall not protect tlmy mortgage 
agaiiFst mesne niortgagee does not cover a mort- subsequent to the toikniptcj. Jlitt litoch \ . 

evSo-e of the emiity of redemption coming to him Sedqwic1i,:2YQ.vii.W>^> ' \ 1- 

Is execute-. v. Ifif,,;, 1? Ves. 130 ; 8 f ho claim to tack by, a tb rd «-ortgagoo tov ^ 

T? R 319 taken in the fi.rst mortgage ot the mheiitanee, 

* ■ '■ « but subiect tb a term outstanding, given up- as 


“A. makes 


as executor. 
II. E. 319. 


^Barnett y. WIMon, 1% Ves. 130 ; 8 


<« but subiect to a tenu tiuLftto/i-i'iin;;, 

Equity of Bedemption in different Persons.] mesne incumbrancer; as against the 

—The principle upon which a court of equity the bankruptcy of tlie inort- 

allows the tacking of mortgages does not sipply commission being subseiiuent 


to a case where the equity of redemption belongs 
to different persons at the time when the mort- 
gagee’s title to both estates' accrues. White v. 
JAi/7^?.ms3Y.&C.C.C.597; 4Jnr.l02. BeeS.P., 
Ihireon v. BUhvaw, 11 Ex. 586 ; 25 L. J., Ex. 193. 


first mortgages were transferred to one pmon, “I- jj'“;tact of bankruptcT, though without 

him instituted against the second .mortgagee, he had the legal estate. im,U, l.o 

entitled to tack the two first mortgages together, ves. 183. 

F/rf V DeG. & J.6X1 ; 28 L.a., Ch. ggooadLegalJIortgageePayingoffEquitable- 

21 ; 4 Jur. (N.S.) 1122 ; f> W. E. 6*1. . Mortgage— Effect on Prior legal Mortgage.]— 


assignees under the bankruptcy ot tlic inort- 
ga^mr. qumro ; the commission being subseiiucnt 
to the last mortgage ; wdiether the act ot bank- 
riiptcvwas previous, doubtful. Iso objection that 
the consideration for the last inortgiige was a 
debt originally bv simple contract. KmiH. Ar 
parte. 11 Ves. 009"; 8 E.E. 2.04'. 

Distinction as to tacking between a oommis- 
oloT. Af baTikrnntfiv. and a decree to settle 
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of the same property to B. to secure a debt owed 
by him. B. at the time of the e'xecutiou of the 
mortgage did not know of' the’ equitable mbft- 
gage to G; 1.13 June, 1879, W. applied to the 
defendant to make an advance to' pay off the 
charge held by G. The defendant advanced the 
moficy : G. handed the deeds back to W., who 
handed them to .H., who was acting for ail 
parties; and H. in his turn handed them to the 
defendant. W. on or about' the same date exe- 
cuted a legal mortgage of the same premises to 
tlie <lefenda,nt to secure his advance. This deed 
<li(l not recite the mortgage of the 1st May to B., 
nor was the defendant aware of its existence. B. 
subsef|uent]y became insolvent, and his trustee in 
liquidation claimed priority for the mortgage to 
B. of the 1st May, over that of June, 1879, to the 
<lefendant ; — Held, that, as fi‘om tlie nature of 
the transaction between the parties it wms 
intended that the defendant should stami in the 
place of the equitable mortgagee, he >vas entitled 
to priorir,y over the first legal mortgagee to the 
extent of the amount of the equitable mortgage. 
J/awu V. llhofles, 5H L. T. 322. 


the equity of redemption wars conveyed to B. 
upon trust for sale, with power to [)OStpone the 
sale and raise money by’mortgagc or otherwi.se 
to pay off the mortgagees, and the proceeds were 
to be held by P. upon trust to pay his costs and 
expenses, and, after payment of the same and the 
mortgages, to pay the residue to the mortgagor. 
P., having notice of the second mortgage, paid 
off the first and third out of his own moneys 
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haviiiL^ also raised a further sum from E. on the 
security of his contract without giving him notice 
of 0 ’s inortf^’acre* became insolvent aiidabsconciea. 
D.thereupoii. with notice of all that hadhappened, 
paid off O/s mortgage out of the babnee of the 
■purchase-money remaining due, and E., to secure 
himself, took an assignment of B. s mortgage. 
But the balance of the purchase-money not being 
sufficient to pay both E.’s charge and what L 
had panl to B. :-~Heid, that E. was not entitled 
to tack his security to B.’s mortgage, first, because 
his security was not a security on the estate, 
hut only on the purchase-money ; and sccondU , 
because, although E., at the time he advanced 
his money, had no notice of 
incumbrance on the estate except B. s, he kne \ 
that he was dealing for a supposed balance, out 
of which D., having contracted for the estate 
free from incumbrances, would be entitled to 
pay off any incumbrances to which the estate 
might be found to be subject, and therefore the 
e<unties of X). and E. w^ei’e not ep.ual. LmBij %. 


B. obtained a charge on the estate, by means of 
a judgment :-~Held, that furthci* advances made 
to the mortgagor by A., after notice of the judg- 
ment, had no priority over B.'s claim. Shaw v. 
Keale, 20 ’Beav. 157; 24 L. J., Ch. 563 ; 1 Jur. 
(]ShS.) 666 : 3 W. E. 350. 

The doctrine of the case of Gordon v. Gnuiam 
(2 Eep Ca. Ah. 598) doubted. II), 


As against Jointure.] — If a tenant in tail 
mortgages his land for a term, and on^ his 
marriage suffers a recovery, and settles a jmn- 
turc in consideration, of the marriage portion, 
and then borrows more money of the mortgagee, 
and appoints the term as a security, the 
recovery enures to make good the tei'in, and 
if the mortgagee had no notice of the join- 
ture, he shall be allowed the second money lent, 
as well as the first. .Goddard v. Complin, 1 
Ch. Ca. 119. 


Priority, how Lost.]— If third incumbrancer, 
having constructive notice of second mortgage, 
fails to keep on foot first security for his pro- 
tection. he is not entitled to stand in pl^ce ot 
first mortgagee against second. 

1 Sim. & 369 ; 6 L. J. (o.s.) Ch. Ii4 ; 24 E. E* 

191. Affirmed, 5 Eiiss. 142. And see v. 

Parry and Parry v. Maddochs, 1 L. J-Co.S.) Ch. 

A subsequent title which is both legal and 
equitable destroys a prior title in equity only. 
Hagsliaw v. Yateti^ 1 Str. 240. 


As against Charge for Younger Children. ]— 
An attorney, liaving obtained a convej^ancefrom 
his client of real 'estate, out of which his wife was 
dowahle, to secure a debt and further advances, 
afterwards became party to a deeil whereby the 
wife (ignorant of the previous deed) relinquished 
her dower in consideration of a jointure and 
a charge on the lands for the younger children : 
—Held, that further advances made by the 
solicitor w'ere not entitled to priority over the 
charge for younger children. Brown v. Lynch,, 
2 Jones, 706. 


Proof of Loan.]— Third mortgagee buys in the 
first, and brings bill to foreclose the second. He 
need not prove the money actually lent on the 
third mortgage, the producing an acquittance 
being sufficient. Holt v. MiV^ 2 Vern. 27i). 


2. Further Advances. 

As against Judgment.] — A. mortgaged to B., 
'which was registered, then A. borrowed from C. 
on a judgment also registered. B. lent farther sum 
without express notice of C.’s registry, <S:c. Held, 
B. Avas entitled to foreclosure, unless both debts 
paid, WrUjlttson v. Jlmho/t, 2 Eq. Abr. 498. 
B. F.j Bedford v, Baoliloum^ id. 615. 


After Notice.]— Mortgagee, having notice 

of a judgment, cannot tack against the judg- 
ment creditor sums advanced after such notice 
on security of the mortgaged premises. Si ah v. 
IIopMnii^ Amb. 793. 


As against Eights of Younger Children.]— 
A testator in 1 832 devised his copyhold estate, 
which was subject to a mortgage, to his wife for 
life, and then' to his children. The will was 
never proved, and no notice of it was entered on 
the court rolls. The widow emigrated in 1845, 
leaving his eldest son in possession of the' estate 
as her agent. In 1851 the son, falsely repre- 
senting himself to he in possession as heir of his 
father^ procured a further advance upon mort- 
gage of the estate, and tiio original mortgage 
being transferred to the second mortgagee, he 
claimed a right to tack his further advance. 
The widow died in 1860 Held, that the mort- 
gagee, having the legal estate, and having no 
notice of any adverse title, was entitled to be 
protected against the rights of the children, and 
to tack his further advance. Yonny v. Youmj, 
L. E. 3 Eq. SOI. 


As against Mesne Judgment.]— A. mortgages 
to B,, then confesses a judgment to C*,and after- 
wards B., without notice of the judgment, 
advances a further sum of money to A., who 
executes to him a further mortgage of the same 
lands for the old debt and the further advance. 
C. cannot redeem the first mortgage without also 
redeeming the second. Tenison v. Sweeyiy.^ 1 
Jo. k Lat. 710 : 7 Ir. Eq. E. r>ll. 

A judgment obtained against a mortgagor subse- 
quent to the mortgage,>but prior to afurther loan 
advanced, by the mortgagee under a borrowing 
clause not noticed in the memorial of registry 
of the mortgage, will be postponed to such ^tibse- 
' quentloan, P«rr 7 ^n^v. Wall* Lyn. 249. 




After I^otiee, ]— An estate was mortg^ed 


As against Surety.]— A. made a mortgage to 
B., and by the same deed A. and C., his sureties, 
covenanted for payment of the mortgage money. 
B. recovered the amount from C., previously to 
which he lent a further sum to A. and took a 
further chara-e for it on the mortgagetl property : 
-—Held, that C. couhl not compel B.^ to assign 
the mortgage to him, unless he paid oil the 
further sum. M HUuihh v. Owen, 13 Biin. i>97 : 
13 L, J., Ch. 105 ; 7 Jur. 1147. 

A. mortgaged his freehold ami. copyh<iId. 
estates and some drainage bonds, ami, \>y tlio 
same deed, his daughters mortgaged their 
freehold and copyhold estates, to B., to secure 
6,000^. lent by B. to A., and the deed declare<l 
that, without prejudice to any of tlio rights or 

remedies of B., his heirs, executors, &c., as 

between A., his heirs, executors, tScc., oii the one 
hand, and the daughters and their heirs, 
executors, &c., on the other hand, A., his heirs, 
executors. Ac., should be primarily liable to the 
payment 'of the 6,000?., and that bis freehold 


lllllll 









his freehold and copyhold estates comprised iii . i. « 4*4. n i i 

the prior mort£ras;-e, and also the drainage bonds, Priority over Judgment Creditor.]— A legal 
to B.. to secure TOO?, lent to him by B. -Held, mortgage so made will relate back to the date ot 

that B. was not entitled, as against A.’s daughters, the equitable mortgage, and give pnonty over a 
to tack his second mortgage to the first, but judgment creditor to the mortgagee, who had no 
that the daughters were entitled to redeem the notice of the judgment. U). 
first inortii'age on payment of the 6, OOOZ. JiowJicT 

V. f Sim. (N.s.) 29 ; 20 L. J., Ch. 47 ; 15 As against Creditors under Trust to pay 

jnr. 4. Debts.]— Where mortgagee is creditor of trustee 

under will of estate to pay debts, and advances 

As against Mesne Mortgagee.]— A. mortgaged further moneys to trnstee for payment of them, 
to B., to secure present and future advances, and takes mortgage of estate, knowing trust, 

afterwards executed a similar mortgage of the be cannot have a sale of the estate in prejudice 
same property to C. B. and C. had miitualiy of other creditors of testator, Ji‘iv 

notice of each other’s deeds. B. made advances y Mod. 418. 

after the date of C.’s mortgage Held (afiirmmg 
4 Jur. (N.s.) 919), that C. was, in respect of his 
advances, entitled to priority over B., on account 
of such subsequent advances made by birn. 

B~olt V. IlopVnison, 8 Be O. & J. 177. Affirmed, 

9 H. L. Gas. 514 ; 84 L. J., Cli. 468 ; 7 Jur. (N.s.) 


Advances Eeferable to Borrowing Clause in 
Mortgage.]— Where in an indenture of mortgage 
there was contained a borrowing clause, and 
subsequently small sums were advanced by the 
mortgagee to the mortgagor Held, that the 
mortgagee was justified in referring these pay- 
ments to the borrowing clause. Calnicnm v„ 
Bradley, 2 Br. & Wal 482. 

ITotice, Wbat Sufficient.]— A., having pre- 
viously mortgaged property to B,, entered into 
an agreement with his bankers for a sectmd 
mortgage to secure an overdrawn balance. The 
original mortgage, after several transfers, became 
vested in C. C. transferred to B., who at the 
same time advanced a further sum. C.’s son 
acted as his solicitor in the transfer to C., and 
as the solicitor of C. and B. in the transfer to B. 
At the time of the transfer to C. notice was given 
to his son of the second mortgage Held, that, 
inasmuch as he did not acquire his knowledge 
while acting as B.’s solicitor, B. was not bound 
by notice and was entitled to tack his further 
charge to his first mortgage. Bulj)ett v. St‘urge.% 
22 L. T. 789 ; 18 W. 11. 796. 


Advances after Notice of Mesne mortgage.]— 

Qiiasre, how far a person having a mortgage for 
a running account is entitled to charge against 
a second mortgagee advances made subsequent 
to notice of his mortgage. Jh. 

As against Mesne Mortgagee— l^Totice, Effect 
of,]— A. made a mortgage for years to B., to 
vSecure a sum already lent, and all sums there- 
after to be lent, by B. to A. A. made a second 
mortgat^’e to G., with notice of the first, and then 
B , with notice of G.’s mortgage, lent more money. 

Per cur. The second mortgagee having notice, 
shall not redeem without paying the wffiole due 
to B. Gordon v. Graham, 7 AHn. Abr. o2, pi. 6 ; 

2 Eq. Ca. Abr. 598. 

forgiveness of old Debt — Creation of 

new Bebt,1-~8., who had a mortgage for 4,000?., 
foi’gave The mortgagor 800?., and three years | 
afterwards lent him 800?. again ; during tim 
intervening time, a mortgage was made to J. 
for 2.0O07. on the same estate : — Held, that the 
loan of 800?. cannot be -considered as a con- J'rr; 514 . 

tinuance of the old mortgage, and m lesp • looO • 9 AV. E. 900. 
of an intervening incumbrance is a new one, ? 

admitting B. to have notice. Shepherd v. Ittley, 

2 Afk. 850. 

Advauees tetweea Agreemeutfor, and Actual, 

M to charge a sum of 

<kto of the agreement, will give him and all ^tioi e-st m jm 
iiersons taking an assignment of his debt, ioO. 

the securities a right to tack to his mortgage , BvJudgnw 

in foe all sums advanced to the mortgagor - 
y ■ f 1*1 to of the agreement and the tack a subsequent 

SnTlyLcA'y-fcMf hon^ Me. creditor, c^uot 1 


Fre. Cb, 494 ; Gilb. Kxch. Kep, 150. 


1615 MOETGAGE — Tacking. 1616 

A prior mortgagee ’may tack ■ a subsequent ju.lgmont .lebt, f 

judgment, but a prior judgment creditor for penalty. 6br//m/ v. \\aUon, d Atk. olb. 

obtaining a subsequent mortgage cannot. Anon., i t. ... 

2 Yes. m2, ' Bankruptcy.]— First and second mortgagees, 

"" \Vliether a imlgment creditor may as well the mortgagor a bankrupt ; the tirst mortgagee 
secure himself br buying in a prior incumbrance entitled to tack a subsequmit judgment, tiocketed 
as a third mortgagee may by taking an assign- though no execution had issued fit the tmie ot 
ment of the lirst niortcrage. Wnr/kt v. Pillmg, the bankruptcy. Bailor v. Ilarra^, 3 (> V es. m t . 
Fre. Cb, 494 : Gilb. Exch. Kep. 150. A mortgagee by demise enters up judgment 

against the mortgagor on another debt, and dies. 
After Assignment of Equity of Redemption.] His executors take from the mortgagor a memo- 

A. mortgaged leasehold property tt> in raiulum enqiowering them to hold llie title deeds 

1839. In 1841 A. assigned his equity of redemp- of the mortgaged property as a security lor a. 
tion to C.. which assignment was registered on part of the judgment debt, in addition to the 
the 28rd September, but no actual notice of that original mortgage debt Hekl, on the mortpigor 
assignment was given to B. until the 11th becoming bankrupt, that the executors might, as 
December, 1841 ; at which time B. had obtained against a second mortgagee, tack the whole of 
a judgment against A. in Michaelmas Term, the .judgment debt to the mortgage. ^Cox, B-o 
1841, which judgment was signed but not regis- 'partc, Squibb, In re, 2 Mont. D. & D. 486. 
tered on the ioth December : — Held, that B. was 

not entitled to tack his judgment as against C. Copyhold,]-— A mortgagee of a copyhold cannot 

jSlminonn Y. PetfM,S Im\ 2()d. tack a judgment to his mortgage, because no 

Assignee of equity of redemption shall not lie judgment can affect that estate. Cannon v. 
.aff'ected by judgment after confessed by the 6 Yin. Abr. 222, pi. 6. 

mortgagor" though the judgment creditor pur- 
chase in the mortgage ; but shall redeem upon Practice.] — When a first incnmbraiieer, by 

jiayrnent of the first mortgage money only, judgment, has likewise a mortgage ; though there 
Brereton v. Jonea, 1 Eq. Abr. 325. jg another judgment prior to the mortgage, yet, if 

So also if first mortgagee buys up a judgment, .^^ic mortgagee had no notice of it, the court will 
Ilj^ not direct a sale in favour of the second judg- 

ment creditor, unless he will |.)aY off the first 
By Puisne Mortgagee.]— If a puisne mort- jucumbrancer. Smithson v. Thomqmm., 1 Atk. 
gagee buys in a judgment or statute, being the ,-^20. 

first incumbrance, he shall hold till by law he * ‘‘a registered judgment creditor, without having 
can be evicted, Braoc v. Marlborough {Bulie?), and within a vear from the 

3 P. Wms. 498 ; Moseley, 50. ffZw 9 ^ entering up of the judgment, filed a bill to 

redeem a prior mortgage, and to foreclose. The 

Elegit.] — So if a puisne mortgagee buys plaintiff afterwards redeemed the mortgage, and 

in a prior jutlgment, extended on an elegit at an amended his bill, seeking to tack the two debts : 
nridervaliie, he shall hold the extent till evicted. _Held, that the suit, as" originally framed, could 
Ib. be sustained ; and that the case was not 

^ ^ , bettered bv the amendment. Godfrey v. Tueher, 

Further Advance.]— So where the first 33 2S0 : 88 L. J., Ch. 559 ; 9 Jur. (X.S.) 

mortgagee lends a further sum to the mortgagor, . y ^ T. 859 ; 12 ^Y. R. 88. 

upon a statute or judgment, he shall retain jj^dek also,’ that the defendant should have 


Further Advance.]— So where the first 33 280 : 88 L. J., Ch’. 559 ; 9 Jur. (X.S.) 

mortgagee lends a further sum to the mortgagor, . p T. 859 ; 12 ^Y. R. 88. 

upon a statute or judgment, he shall retain jj^qd" also,’ that the defendant should have 
against mesne _ mortgagees till the statute or demurred, and he was accordingly not allowed 
jmlgment is paid. Ih, .(-.pe extra costs occasioned by his not doing so. 

■ Ib. 


judgment is paid. Ib, 

ifotice.] — But in all these cases there 

must not be notice of the mesne incumbrances 
when the money is lent. Ih, 

Satisfied Judgment.] — Third mortgagee, 

without notice at the time of his mortgage, buys 
in the first incumbrance, being a satisfied judg- 
ment ; he shall have the benefit of it. Bdmwnds 
V. Pomy, 1 Yern. 187. 

Judgment Obtained after Satisfaction of Mort- 
gage.] — Two sums were due to A. from B., one 
on mortgage of lands, and the other by covenant. 
A.^ having brought an action for both sums, B. 
paid the amount due on the mortgage into court. 


Against Mortgagor.] — Where bond is tacked 
to mortgages mortgagor cannot j-edeem without 
paying ilic whole, though exceeding tJig penalty. 
Peers v. Baldwyn, 2 Eq. Abr. 611. 

Second sum of money lent to mortgagor cm 
bond, he cannot redeem one loan without the 
other. Anon,, 8 Salk. 84. 

Against Heir or Bevisee but not Mortgagor.} 
— A mortgagor who borro’ws more money from 
the mortgagee on his ]>ond shall redeem witiiout 
paying the bond debt ; but his heir cannot ; 


A. took this sum out of court, and he proceeded neither can the devisee of the equity of redenq>- 
in the action and recovered judgment on the tion, since the statute against fraudulent devises, 
covenant Held, that the mortgage having been V. Fre. Gli, 407 ; Gilb. 96. 

satisfied before the judgment had been obtained, 

A. had no righfi to tack his 'judgment;; Bream • Hot against Assignee of Equity of Refiemp- ■ 
Carporatimv, 6V7/??m?/n 26, ,Beav..54S 28'D: J., tion.] — A prior mortgagee cannot tack a bond 
'Ch. 606,* fiAuiv (i?.s;)1069 ; '7 W. jR. 880. ■ ' debt against the ntortgagor, his assignee of the 

^ S' 'y ' --A' . .-‘r,-, ^ •• eqifity of redemption, or ereditoi.'s ; though he ' 

‘■k lut^rest Judgment BeH.3^Where annort- may, as against the mortgagor’s heir, to prevent 




A A; 
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Against Mesne Judgment Creditors.] — Upon 
lending a sum of money on mortgage, tlie inoi't- 
gagee procured, as an additional security, an 
assignment of a judgment on a bond in a penalty, 
which had been obtained against the mortgagor 
prior to the mortgage, and in payment of which 
part of the money advanced by the moi'tgagee 
had been applied. The principal sum only was 
due at the period of its assignnicnt : — Held, that 
the mortgagee is entitled as against judgment 
creditors of the mortgagor, intervening between 
his judgment and his mortgage, to levy under 


As against Heir or Bevisee.]~Mortgagee may 
tack a bond debt as against heir or devisee, 
PrliT V. Fadaedge, Amb. 1)85. 


Against Heir.] — If a mortgagor borrows more 
money of the mortgagee on bond, and dies, the 
heir shall not redeem without pa 3 dng both debts ; 
for the rnoj'tgagcc's interest is become absolute 
by breach of the condition. Secus, if the mort- 
gagee brings a bill to foreclose, and the heir 
tenders the principal, interest and costs, for the 
bond originally was not a lien on the land. 
Auon„ 1 Ch. Oa. Ihl ; Taylor v. Jdecerdtuni,. 2 
Uli. Ca. 11)1 ; Wtmlani v. Jonntngs. 2 Ch. Rep. 


Mortgagee lends more moiic}’ to the mortgagor 
on bond, his heir shall not redeem witliout paying 
<■)€ the bond as well as the mortgage, in case the 
heir is bound. Where a man has two mortgages 
and one is defective, if the heir will redeem he 
.shall take both. Shuttleworth v. Layeoch^ 1 
Vern. 215, S. P., Baxter v. Manning^ id. 211. 


Covenant to pay Mortgage Debt.] — 

Where there is a mortgage of land, and a 
covenant b 3 ^ the mortgagor, for himself and his 
heirs, to pa 3 ^ the mortgage 11101103 " and interest, 
the mortgagee mav" tack the jiersonal liabilit 3 ’- on 
the covenant as aLniinst the heir. Blvy v. Ahr- 
'wood, 5 De G. & Bin. 210 ; 21 L. J., Ch. 716 ; 16 
dur. 193. 

Secus, if the suit were by the mortgagor, 
■scmble. Ih, 


5. Simple CoNTBACT Debts. 

Since 3 & 4 Will. 4, c. 104.] — It is very doubt- 
ful whether a mortgagee can, even since the 
passing of 3 & 4 WiU. 4, c. 104, tack a simple 
contract debt to his mortgage. Vpjdnyton v. 
Bnllen, 1 Con. & L. 291 ; 2 Dr, & War. 181. 

A mortgagee or his transferee, under the 
3 (k 4 Will. 4, c. 104, may tack his simple con- 
tract debt to his security against an heir or a 
devisee. Itolfe v. Cheder, 20 Beav. 610 ; 25 
L. J., Ch. 244. 

vSince the 3 A 4 Will. 4, c. 101, a mortgagee 
of freeholds may tack his simple contract debts 
as against the heir. Tlionuu^ v. 'Jliotnaa., 22 
Beav. 311 ; 25 L. J., Ch. 301 ; 4 W. K. 345. 

Copyhold.] — Since the 3 &, 4 Will. 4, 

c. 104, a mortgagee of copyholds may tack a 
simple contract debt to liis mortgage debt, as 
against the customaiy . heir or devisee, but not 
as against specialtv creditors, llolfe v. Cheder.^ 
20 Beav. 610 ; 25 L. J., Ch. 244. 

Where Personal Estate Hnadministered. ] — A 
simple contract creditor, though a , mortgagee, 
has no right as against an heir or a devisee, to 
tack his simple contract debt to, his mortgage 
where there is personal estate imadministered. 
Ih. 

Where Equity of Eedemption is Assets for 
Payment of Debts.]— Seinbic, a mortgagee may 
tack a simple contract debt to his mortgage 
debt as against, the heir, devisee, or executor 
whenever the equity of redemption is assets in 
their hands for payment of simple contract 
i debts. Ih,. 

A mortgagee may tack simple contract debts 
to his mortgage as against the heir where dhe 
property descended is assets in his hands for 
payment of simple con.ttact debts. Thomas w 
Thomas. 22 Beav. 341 ; . 25 L. J,, Ch. 391 4 


Hot against Alienee of Heir.] — A man mort- 
gages lands and after borrows more moue 3 " of the 
jnortgagee on bond ; the alienee of the heir of 
the mortgagor is not obliged to pa 3 ’' both the 
mortgage mone}" and the bond debt. Coleman 
V. Whtee, Bre. Cli. 511 ; 1 P. Wms. 775. 


Hot against Purchaser from Heir.]— Where 
mortgagor borrows more monc}’’ on bond, the 
ipurchaser from the heir of the mortgagor inai" 
I’edeem without paying bond debt. Bayly v. 
Itohsou, Pre. Ch. 89. 


Hot against Creditors.] — Bond not to be tacked 
to a mortgage against creditors, llamertgn v, 
.Royers, 1 Ves. J. 513. 


By Executor — Against Heir or Devisee, but 
not Creditors.] — Executor of a mortgagee lends 
a further sum on bond ; he may" tack against the 
heir or devisee of mortgagor, but not against 
other creditors, if the estate be charged with or 
devised for pa 3 ’'mciit of debts. Price v. Fast- 
nedye, Amb. 685, 

Against Heir but not Specialty Creditors.]— 
Mnrtgagce, having also bond, cannot tack it 
against other specialt}" creditors, though he ma}'" 
alminst tlie heir. Loiothian v. TIasel, 3 Bro. G. C. 
162 ..^ 


Against Executor.]— Lessee for v’ears mort- 
gages his term, and afterwards borrows moK 
m on 03 ’' of the mortgagee on bond and dies; hit 
cxeeuto]’ shall not redeem without paying tht 
l>oml as well as the mortgage. Awow., 2 Yern 
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sold and the proceeds to be carried to a separate 
account, the order being expressly without pre- 
judice to his right to have simple contract debts 
due to him from the mortgagor satisfied out of 
the proceeds: — Held, that he had no right to 
tack simple contract debts to the prejudice of 
other creditors, and that the proceeds were not 
to be regarded as sale moneys in his hands so as 
to give him a right of retainer in respect of sucli 
debts ; and, consequently, that the balance left 
after payment of the mortgage debt must be 
carried to the account of the general estate. 
Pile V. Pile, 23 W. K. 440. 

Against Mesne Incumbrancer.] — M, gave 
plaintiff at different times three notes to secure 
different sums of money, and expressed in each 
“ to be secured on bis Stoke Hall estate,” which 
was mortgaged to defendant ; plaintiff took in 
a prior mortgage, to protect the money lent on 
the notes -.—Held, that the plaintiff, the note- 
holder, on his having notice of the second mort- 
gage to defendant, and paying off the first 
incumbrance, shall protect himself against defen- 
dant’s mortgage, and shall be paid, not only the 
money due on the first mortgage, but the money 
due on the notes also. MaWieics v. Cartwright, 
2 Atk. 347. 


{). lllELAND AND lEISH KEG-ISTEY ACT. 

Tacking, how far Applicable.] — The doctrine 
of tacking securities applies in Ireland as well 
as in Engdaiid. except where in Ireland it has 
been excluded by the operation of the Begistry 
Act. Tp.huvu V. Siceem/, 1 Jo. A La t. 710 ; 7 
Ir. Eq. E. r>lL 

6 Anne, c. 2.] — A mortgagee is prevented 

by the opeiation of the Begistry Act (6 Anne, 
c." 2), from tacking so as to gain priority against 
mesne registered mcumbrances ; and, for the 
pm’poseof adjusting the priorities between deeds 
under this act, judgments also obtain priorities, 
although not generally within the contemplation 
of the act. Latouche v . Pumany (Lordly, 1 Sch. 
A Lef. 137. 

The Begistry Act in Ireland does not permit 
tacking. Jd. 157. 


I. COHSOLIDATIOK 

Bestriction on.] — By 44 & 45 Viet. c. 41, s. 17, 
(1.) A mortgagor mdiing to redeem any one 
mortgage shall, hy rirtne of this art, he entitled 
to do so, loitlwut paying any money dm under 
any separate mortgage made hy him, or hy any 
person through . tviwm he claims, on property 
other than that comprised in the mortgage 'which 
he seeks to redeem. 

(2.) This section applies only if, amd ns far as, 
a contrary intention is not expressed in the movL 
gage deeds or one of them. 

(3.) This section applies only ^ohej'c the mort- 
' gages or one of them are or is made after the 
eommeucement if this act. 

Bxtent of Principle.] — The right, of a mort- 
, gugeo, to unite two securities from the same 
moi’tgagor, exists equally in foreclosure and 
, . redemption suits. Bdhy v. Pomfret, 1 J. & H. 

^ ck 330 : 30 L. J,, Ch. 770. Affirmetl, 7 Jur. (N.S.) 

•■".dv- 835,;.1,L.,T.314;, OW. E...583. 

' Wheifc' therq are two 'or ’more mortg^es, thO: 


court of chancery will not compel a re<lcmption 
of one without the rest, lioe d. Kaye v, Soley, 

2 Wm. Bl. 726. 

The owner of the equity of redemption of one 
of two estates comprised in the same mortgage 
cannot insist on redeeming that estate separately. 

JLall V. Hearn rd, 55 L. J., Ch. (>04 ; 32 Ch. IJ.. 

480 ; 54 L. T. 810 ; 34 W. B. 571-- 0. A. 

One makes two mortgages of several estates 
for several sums, and one of the mortgage's is. 
deficient in value. If the mortgagoi* bi'ings his- 
bill to redeem one, lie must redeem botli. Pope 
V. Onslow, 2 Vern. 286. 

Two separate mortgages of different estates tc.*' 
the same person : purchaser of the c<[uity of 
redemption of one of them cannot redeem tliat 
mortgage only, but must redeem both. Carter, 

JSx parte, Amb. 733. 

Wiiere two mortgages of different estates were 
assigned to one mortgagee as a security for one- 
gross sumn— Held, that the purchaser of the 
equity of redemption of both estates could not 
redeem one without redeeming both. Mnt v. 
Padqett. 1 Giff. 446. Affirmed, 2 I)c G. & J. fill ; 

28 L. J.: Ch. 21 ; 4 Jur. (K.S.) 1122 ; G W. B. 641 
— L.JJ.' 

If A. make two several mortgages, and die, and 
one of tire mortgages is of an entailed estate, or is 
deficient in value, the heir of the mortgagee shall 
not be admitted to redeem one witliont redeem- 
ing the other. Margrave v. Lc Hooke, 2 Vertu 
207. 

A mortgagee, having a number of mortgages 
over different properties, all created by the same 
mortgagor, is entitled, as against a puisne 
mortgagee of one of these projiertics, to consoli- 
date all his mortgages. And this right is not 
affected hy the circumstance that such puisne 
mortgagee is realij^ prior in iioint of date, and 
merely postponed by the operation of the Begistry 
Act ; nor by the circumstance that the mortgage, 
in respect whereof the right to consolidate is 
claimed, is equitable merely, and that thejniisne 
mortgagee had no notice thereof. Xere v. 
Pennell. 2 H. k M. 170; 33 L. J., Ch. H) ; h 
L. T. 285 ; 11 W. 11.086. 

A mortgagee of two estates, A. and B., of 
which A. was subject to a first mortgage, in 
exercise of a power of sale in his mortgage, sold 
the estate A. The first mortgagee, to whom 
another debt was due upon an equitable deposit 
of a policy of assurance and other documents by 
the mortgagoi*, refused to join in the conveyance 
to the purchaser, unless he received out of the- 
purchase-money the amount due to him on botli- 
iiis mortgages. That amount was paid to him 
accordingly, and the documents conqirised in the 
equitable deposit were delivered to tlie seeomll 
mortgagee. The balance of tlie proceeds of sale 
was insufficient to discharge what was <hio to the 
second mortgagee : — Held, reversing the court 
below, that, as the ecpii table mortgage was })aid 
with money wliich, had the first mortgagee not 
claimed the right to consolidate, wotikl have 
belongecl to the second mortgagee, it was in fact 
paid by the second mortgagee, who by the fact 
of such payment became equitable transferree^ 
and was entitled to consolidate that mortgage 
with his mortgage on estate B. Cracknel I \\ 
Jamon. 48 L. J„ Ch. 168 ; 11 Ch. 1). 1 : 40 L. T« 

640 ; 27 W. B. 83L, - 

Qinere, whether a second mortgagee, who 
upon payment of the fimt mortgage gets in the 
legal estate, can tack this mortgage to another’ 

' mortgage previously executed 'to Tiim by the;' ! 
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same mortgagor of adiffei’ciit property. Grufjeon 
Y. Gernird, 4 Y. & C. C. C. 111). 

Elil of Sale.] — The doctrine of consoiidatioii 
of mortgages ciocs not enable the grantee by a 
2 ‘egistercd bill of sale of goods seizerl under a ti. fa. 
to take a prior mortgage of other property of 
the grantor, and claim that the surplus })roceeds 
of the goods, fifter discharging the sum secured 
by the bill of sale, shall be applied iu satisfaction 
of tlie prior mortgage, so as to defeat the right of 
the execution creditor to such surplus. Chen- 
'Worth Y. JIunf. 41) L. J., 0. i*. 507 : 5 C. P. D. 26G ; 
42 L. T. 774 ; '28 AY. li. 815 ; 44 J. P. C05. 

Bankruptcy.] — Assignees cannot redeem one 
of several mortgages bankrupt to satne person 
without redeeming ail. Alsagrr^ Ew j)nrte, 
Broeda, In re, 2 Mont. J), k D. H28. 

Where Equities of Eedemptiou in one Person.] 
— The principle, that, where two distinct estates | 
are mortgaged for two distinct debts, a separate 
redemption cannot be decreed, operates as long 
as the equities of redemi)tion remain united in 
the same person. Willie v. Ingg. 2 Eden, 78. 

Bebt ceased to Exist.] — Two persons, partners 
in a mercantile hrni, who held a leasehold house, 
made an equitable mortgage of it to AV. After- 
wards the linn took in another partner who 
acquired a share in the equity of redemption. 
The firm then mortgagetl their ^ interest in 
another house, wdiich they held as joint tenants, 
to AAA for a further debt. The tirm having 
become bankrupt, the lease on the first-mentioned 
house was determined by the bankruihcy, and 
the lessor re-entered. AY. claimed to consolidate 
both debts, so that the second-mentioned house 
should not be redeemed without paying both 
debts : — Held, that, one mortgaged property 
having ceased to exist, there could be no con- 
solidation of the two debts. WilUtuns, Ex parte, 
BaggeH, In re, 50 L. J., Ch. 187 ; 10 Gh. D. 117 ; 
44 J1 T. 4 : 21) AY. K. HU— G.A. 

Default ou Securities.] — Oonsolulation only 
applies where default has been made on all the 
securities in respect of which it is claimed. 
ihinmins v. Fletcher, 41) L. J., Ch. 508 ; 14 Ch. 
D. m ; 42 L. T. 851) ; 28 AY. B. 772. 

Principles discussed.] — The principles of 
consolidation discussed aiul explained. Ib. 

Mortgage subsequent to Second Mortgage.] — 
The right of a first mortgagee of two separately- 
mortgaged estates heloiigiiig to one mortgagor, to 
consolidate his mortgages as against a second 
mortgagee of one of the estates, does not extend 
to a case in which the mortgage of the other 
estate is subsequent in date to such secoinl 
mortgage. Bahcr v. Grag, 45 Ij. J., Ch. 165 ; 

1 Ch. 1). 491 ; HH L. T. 721 : 24 AY. B. 171. 

Consolidating Bond and Mortgage.] — A mort- 
gagor who borrows more money from the mort- 
gagee on Ids bond shall redeem without paying 
the bond ilebt, but his heir cannot ; neither can 
the devisee of the equit 3 ’- of redemption since the 
statute against fraudulent devises. ChallU v. 
Oashorn, Pro, Oh. 407 ; Gilb. Eq. Bep, 96. 

In favour of Equitable Mortgagee as against 
subsequent Begal Mortgagee.] — A. made two 
' equitable mortgages of, two several estates, the, 

■ one to A. and t|e'other. to, B. He then executed I 






a legal mortgage of both to C., who had con- 

1 structive notice of the prior equitable mortgages. 

1 1>. obtained a transfer of A.’s mortgage : — Held, 

; that C. could only redeem B. on payment of both 
^ debts. Tweedale v. Tweedale, 2H Bear. H4i. 

In favour of Second Mortgagee who has 
redeemed Eirst Mortgagee.] — If two estates 
are mortgaged to B., and then one of them is 
again mortgaged to C. and the other to 1)., and 
C. redeems B.’s whole mortgage, he shall hold 
both estates (though one only was com[>rised in 
his own mortgage) till he is reimbursetl his own 
money and what he has pai(l in discharge of B.’s 
mortgage ; and D. shall not he admitted to 
redeem, hut upon those terms : for C. coultl not 
have redeemed B. but by entirety, and, having 
so done, he stands in his place, and has tlie 
' same right to be redeemed in the same manlier. 
Tilley V. BaTies-, 15 A^iii. 447, pi. 20, S. (h 2 
Y. k C. C. G. H99, n. And sec Clarhe v. Abbot, 

2 Eq. Abr. 606, pL ,41. 

Equity of Eedemptiou purchased before Second 
Mortgage got in.]— A person holding two mort- 
gages, created by the same mortgagor, on two 
separate estates, by distinct deeds, may charge 
each estate with the aggregate of the two debts, 
even as against a person who purchased the 
equity of redemption in the estate first mort- 
gaged before the second mortgage was got in. 
Beewr Y, Inch, H6 L. J., Ch. 865 ; L. B. 4 Eq. 
5H7; 15 AY. R. 1221. 

Mortgage subsequent to Assignment of Equity 
of Eedemptiou.]— The rule, thaUhe mortgagee of 
two estates belonging to the *same mortgagor 
may consolidate them so that one cannot be 
redeemed without the other, does not apply to 
a case in which one of the mortgages was created 
suhsequently to the assignment of the equity of 
redemption to the person seeking to redeem. 
Tas,^dl V. Smith (2 De G. k J. 7iH ; 27 L. J., 
Ch. 694) overruled. Beeror v. Bn eh (L. B. 4 Erp 
5H7) commented on. White v. llillacre (H 
Y*. & C. 597) approved. Jennhnjn v. Jordan, 51 
L. J., Ch. 129 ; 6 App. Cas. 698 ; 45 L, T. 59H i 
HO AY. R. 369— H. L. (E.) 

Union after Mortgage of Equity of Eedemp- 
tion.] — A- B. mortgaged one estate to C, H., and 
mortgaged another estate to E. F, ; he then 
mortgaged his equity of redemption in both 
estates to G. H., and notice of this was given 
to the two original mortgagees. , The two original 
mortgagees ultimately became vested in K., who 
filetl a bill to foreclose G. PL, in default of pay* 
merit of all that was due. G. H. insisted that 
he was entitled to redeem, one estate without 
redeeming the other, but : — Held (affirining 4 
Jur. (N.sO 254; PGiff. 446), that he Jiad no , 
such right, and that the fact of C. 1). and E. .F. 
having had notice of the mortgage of the equity 
of redemption made no difference. Vint v. 
Padgett, 2 De G. k J. 611 ; 28 L. J., Ch. 21 ; 4 
Jiir.'(N.S.) 1122 ; 6 AY. B. 641. 

Union of Mortgages after Assignment of 
Equity of Redemption of one.] — AATien two mort- 
gages made by the same mortgagor to different 
mortgagees on different estates become united 
for the first time in one person after the mort- 
gagor has assigned (by w’ay either of sale or 
mortgage) the equity of redemption of one of 
them, the owner of the two mortgages cannot 
consolidate them as against the assignee of the 
equity of redemption, even though both the 
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UOItni<}A.&E--Consolidation. 


mortgage, were created before fe- a.sfgmnent. | deliveml to |«0o? 

The SiiKuee of aa equity of r^emptiou tal^es arf mteresh.-Had, to 


i the^4uo; right ;4em! 


SB SS= FtSSSSSSB 

virtue ont. subsequent union ill the same per- hTwarsurety F^trotk,.- 

son witli a mortgage of another estate made. " "'Sr, .r ni, Hi : 3 


son with a inortsiage oi anotuei --- ^ ^ „ 

previously to the assignment, by the same mort- -• Jf ’ 
<mgor to a difiorent mortgagee, become liable to Jur. (3».b.) 11 vn . i.. i- 

Sousolidation is not such an equ^ Suretyship not disclo3ed.]-Byadeed dated tlic 

V. miluen. (J> \. 4: 0. .590 appioyal j«'0 . jgyr q. mortgaged to 1. certain 

followed, ml estate for securing l.OSoL and by a deed 

Gin ^diitimmished. w dated the loth December, 187.5, G inortgaged to 

St 7 r * T Oh im •"'l9 Ch D 630 • 46 .1. certain Hudson Bay shares, and by the same 

’ <leed A. and wife mortgaged to , 1. certain rail- 

'\it?lfcrof\oVetnnortga,ucwmml^ A. and werg^m 


deed A. and wife mortgaged to I. certain rail- 


Atransfereeof several mortgages made by tne ” ...f disclosed on the 

«• subsequently executed , other mort- 


tion of one of the mortgages was assigned prior gages o . — T,:",:™" ,.,i, of the Huds'oii Bay 


i.s' of the Hudson Bay shares to other persons. 


no rigiit 5 7 li 71 Relief Act. M. presented a petition for payment 

C A^ A^-inin^mV R 619 ’ out of court of that fund, and in Augiist, 1887, 

'i^e it-ht'bf' the L "berof ‘the equity of the petition was referred to chambers- to asoer- 
reilnuptfeu to List cousblidation is not Weted tain the priorities of 

bv the fact that he is also puisne mortgagee of the fund. 1 he chief clerk round ■ . 

sLe or all of the propertii comprised in the mortgagee was I., 

luortoces. Tbit v. P«V'« (2 De G. & J. 611) consolidate his moitgage of the 11th jaai«b 
TV vfLt Th ' ^ • 1875; that the second mortgagees weie A. and 


mortgagee was I., and that he was entitled to 


doubted. Ih. 

Where owner of several properties has mort- 


wife to the extent of the value realised from the 


tok* mmtg^;! ami t7 -bjeot to those priorities. ,The petition then 

mortgagor or Ids assignee to redeem any of the canie on upon fnrthei oonsideiation, togc ht 
mnrt7m°c3 without redeeming all. Tamlaley. with a summons by A. and wife, to vaiy the 
'Male (23 Boav. 3«) ami Viet v. Pa^hjett ‘^““^‘"'’”7,/, ’.f 

{‘2 Be O &; J. 61 n followed. Wkitay. Hilla<n'e^ to consolidation as against them. 
v. 4- . -r •» >-,. 4 — was entitled to consolidate, on the ground 


several persons for (listinct sun, is become united 
in one holder, the right of consolidation can be 
enforccil not- only against the original mort- 


As against prior Voluntary Settlement.] — 

A. P>. having executed a voluntary settlement oi; 


imge which it is sou2:ht to redeem until after the persons claiming uimer the^oluntai} • c.ttlc- 
the assignment of the equity of redemption. | men t the mortgiips on the and 


187 74 L. T. 323 ; 44 W. B. 589— H., L. (E.) 


T7m/v. Padgett (1 Giff. 446 ; 2 Be G. & J. 611 *: 

28 L. d., Ch. 21) approved. Jeanthiga v. Jordan 26 Gh. .D. 3.)1 ; ol .L. 1. -.80 , 3- ^\. lu 8^1. 

(.51 L,J,.Ch. 129; 6 App. Gas. 698) distinguished. , ^ • 

Pledge v. Bl/fe (in L. J., Ch. 449 ; [1896] A. C. Partner and Firm.]— A. mortgaged certain, 

187 • 74 L T 323 • 44 W B. 589— H. L. (E.) i leasehohls, «an,d the mortgage was subser|uentiy 
' ’ ‘ ‘ ’ * I transferred to C. Afterwards A., in conjunction 

As against Surety.] — C. borrowed 5,0()0Z. of a j with his partner B., mortgaged other leaseholds 
life assurance compan3^ This was advanced in to C. : — -Held, that C. was entitled to eonsolidaie 
two sums, one of 2,OOOZ. and the other of 3,000Z. the mortgages as against tlie legal personal 
Each sum was separately secured upon ditferent representatives of A. llarnn v. Inhh^ 60 B. 1. 699. 
property, and by different sets of deeds. ‘ F. ■ Sernble, there can be no consolidation between 
became surety for paythent of the 2,OOOZ. and a mortgage by A. for his own debt and a morl- 
interest only. C. afterwards made default in gage by A. and B, of other property ror their 
pavment of The 2,000Z. and interest. The com- partnership debt. Cionmim v. Peteaer. 49 L. 3., 
pany then sued F. under his bond to, obtain pay- Ch. 563 ; 14 Oh. 1). 699 ; 42 L. ib 859 : 28 \\ . lu 
merit of the 2, OOOZ. and interest, He offered to 772. . 

' "pay 'the' sum -due', on' haviug' ,the -'^secilrities' , . - ^ ‘ L, 

y; •'[ assigned. "The .epmpany/hp^everL’ refused to ” Surplus of Koney received m rolioy—Airreaifs- ' , - 

■ give up the deeds securing, the 2^b00Z. V and'.upon of Annuity.]- — (B died insolvent, having mort- 

by ''F.,,'ns ' inereiy'tp^ i*e^^ gaged " an estate' foi" diis ■ own 4ife' to ■■ secure ; 


refused ■ to I" Surplue of Koney received m Policy— Airrears- y--- 
'ahdmpon of Annuity.]— CB died ^irisolvciiL having mort- - 




ing, be 1 aoauily Ki-aiits^l b.v hituself, jiiiyeble durhig his 



MOBTGrkQE—Co7isoUdation . 

also morto-a-e<i a policy on resisted the delivery of the deposited deeds ou 
aine mortp-a” ees. After the the ground that the sureties might have lui e( 4 iiit j 
in respect of agalLt them and thc^sureties were 
i're than sufficient to satisfy to a suit tor delivery of ^ 

on the policy Field, that did not assert any claim in the suit .--HenI, that 
set off the balance against the mortgagor was entitled to a (ecieeeordtdive 
x‘t of arrears of the annuity, of the deeds, and to the costs ot the suit agauisi 
V 57 I., J.. Oh. the mortgagee, and that the principle ot cuiisoli- 

S*’“)7L T 250; 85 \V. B. dating secuiBies did iiotapply to a mere bailment 

’ ' • • - ’ of deeds to secure one of the debts. Cnclimore. 

Y. Fniedofi, 40 L. J., Ch. 187. 

Trustees for same Fersoi^.] ■ ■ ■ : , 

meed property for securing Proper Remedy.] —In such a ease the 

proper remedy is by interpleader. I h, 

Mortgage hy Testator— Mortgage of 

Equity of Redemption by one of several 
Bevisees as Tenants in Common.]— In 1880 . 

conveyed certain real estates to B. and 1., and 
their heirs, by way of mortgage, for securing a 
sum of 400Z., with, a power of sale in case ot: 
default. W. died in 1839, having devisctl the 
same property, subject to certain charges created 
by his will, to his sons, A,, B. and C., as tenants, 
in common in fee. In 1839, after \\ . s death, In 
I conveyed all his one-third share and interest,. 
I rnwlf^r his father’s Will, to B., H. and K,, by way 


] TOO/, and interest. In 1850 A.]Oiiiea as surety 
in 'a mortgage by B., and A. thereby assigned 
a iiolicv of insurance on his own life, for secur- 
ing 2.0()0/. and interest. The persons^named in 
the two deeds as mortgagees were di:fferent, but 
both sets of mortgagees were trustees tor one 
and the same insurance company, and at the 
resiiective -periods of the two mortgages A. knew 
that the advances thereby secured were severally 
made by such company. In 1841, and in 184/, 
A. mortgaged the equity of redemption of the 
proiiertv comprised in the lirst-mentioned' mort- 
gage to" C. to secure advances made at those 
periods respectively by C. A s,ale having, by 
aiTaiisenient between all the parties interested, 
taken place of the properties comprised m the 
mortaage-sof 1832 and 18,56, the property oom- 
piised 111 the last-niontionod mortgage proved 
insufficient to pay the amount secured thereon. 
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1856 was therefore directed to do inmm, 

out of the proceeds of the J in 1848 A.ir 

comprised in the mortgage ot USo2. b. for 200/. 

Smith, 2 De G. J. 718 ; 2/ L. J., Ch. 694 , 4 

Jur. (N.S.) 109<.) ; (> W. B. 808. - with the furl 

Mortgage by Trustee for Mortgagor.] — 

Whether a mortgage hy throe porson.s can Im p,.,-,pertj 
consolidated with a mortgage by two m tuist toi 

the three, qufere. 184.5 was n 

In re, 5ii L. J.. Oh. 187 ; 16 th. D. lli ; 44 L. r. 

4 : 29 W. K. 314. s. C'., 13 Jiii 

J. 1 A A testato 

When allowed.]-A rnortgapr mortpgeil A 

to the (Icfendant and leases. Ah 

second mortgagees respectively, for a term c 

caf^-ed B. to the defendant. Ihe plaintiffi com- V^y ^va- 

menced an action againsd the interest. ^ 0 

the mortgage on. A. i — Held, that the c. * niiietymine 
was not entitled to consolidate his ^1}^ securLl wer 

B. with that of A. S^fuire v. Pardoe, 66 L. i. ^ 

242 ; 40 W. B. 100— C. A. | ^g^ate to S 

Where Inapplicable — Bailment ^ mlSmable 

secure Debts,]— A mortgage was made oi estate ^ 

A. for 800/., in which sureties to secuie 

the debt. Another mortgage of charged wii 

iTiaile by the mortgagor to ^ fiaste}% 52 

secure 1,500/., andllietitle deeds otothci pi operty 

Xging to Iffic mortgagor 

as collateral security for 3( part oUlm 1 ,nOOi „ „ i 
The first 3U01. was pai<l oH partly by the sureties. amwj 
the olher prinojj.al seemity w^ 
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,627 MOETGAGE— 

nortga,.es executed by the same mortgagor who not -eluded in the 

mre excluded S.X7 of thoCoiiveyanemgandLaw to com|jcl ^ f ^ i j:^ thg ,(,£. 0^,1 

Vf PronortT Act 1S8I (ii & 4r> Vict, c. 41), are ment from the propeity to tuucii inc sLcono 

iLitled to cotsolidate, although they have given mortgage 

lotiee, uu,ler s. 20, to the mortgagor to pay off one f ;;; i y ,vere mortgaged to 

)£ the mortgages, in order to acquire a power of ol-ui'o was mortS-u'cd to 

lalc. and the mortgagor has prepared for the pay- A., and f Vd S m ^ the 

aiont and- tendered the money, the doctrine of B. -.-Held, that 1. m ontiUec to 

wr.o«-, 

« ?. %uvrim, 20 Benv. (514 ; 24 L. .1., Ch. 782. 

estates umler'a power in the mortgage deoil, but marshal the proceeds 

the balance of the proceeds, after satisfying the gageit estates so as to the hmt u 

one mortgage debt, may be applied to the other, second mortgagees nl diffucnt (.states no 1 
ISMii V ' linufret, 1 J. i; H. 3^ ; 30 L. J., Ch. o.xlmusting the proceeds ol one estate upon 
770.'^ Affirmal. 7 Jnr. (N.S.) 833 ; 4 L. T. 314 ; which alone a third mortgagee had taken a 
DW.E.583. ' , security. Ik 

Where a mortaas^ee took a transfer of a mort- , , . . . t. i> 

L^a£?e of another estate of the same mortgagor, Mortgaged Estates Sold— Apportionment ot 
iind sold the second estate under a po^Yer in the Proceeds.]— The mortgage oi: a niesiie iiiciim- 
morts^age deed ; — Held, that he was entitled to brancer extended over the whole or certHin 
npplv tlic surplus of the proceeds to the first estates, parts of which had been previously 
morto-aL^e. Ih. mortgaged to other persons, and parts of winch 

were^^aiso subsequently mortgaged. The mesne 
Construction — “Eedeemahle.”] — H. advanced incumbrancer filed his bill for an account, and 
money to and by agreement” was to receive for reclemption of the prior and foreclosure ot 
the whole amount due from P. in acceptances of the subsequent mortgages : and a decree was 
the I), company to C.’s drafts at six, twelve and made, by consent of ail parties interested, that 
‘eighteen months, “ but, if not sufficient bills at the whole of the estates should be sold ; that the 
such dates are received from the D. company, proceeds of the sale should be paid into court, 
then the balance to be made up in similar bills and apportioned according to the value of the 
,at twelve, twenty-four and thirty-six months, parts of the estates comprised in the several 
upon which lOZ. per cent, interest shall be payable, mortgages : and that the priorities of the incum- 
■such last-mentioned bills to be redeemable at any brancers should be ascertained on further 
time*’: — Held, that the word “redeemable” directions. No question^ was raised as to the 
implied that the debtor P. might take up the incumVjrances or their priorities, but only as to 
last-mentioned bills at any time, irrespective of the costs : — Held, that each of the prior mort- 
the other debts due by him to H. lUlhY.Parlier, gagees was to be paid his principal, interest 
14 .L, T. 107. " and costs out of the s\im in court apportioned 

in res].)ect of his mortgage, and not out of the 
Practice — Eight insisted on.] — When the general fund. Wild ot Lee Loohh art 

-owner of an equity of redemption brings an :420 ; IG L. J., Ch. 519. 
action to redeem the mortgaged property, and 

the defendant insists on his admitted right to Charge of Legacies.] — A bankrupt, do 

consolidate the mortgage with a mortgage of whom two estates were devised, chai’ged with 
-other land, the equity oi redemption in which is the payment' of legacies, had mortgaged each of 
vested, not in 'the plaintiff, but in a third party, them separately, and the assignees held the 
the court will not make any decree in the absence estates, subject to the unpaid legacies and the 
■of such third party. Mills v. Jemwigs, 39 L. T. mortgages. One of the estates was sold for 
442. l.OOOZ. more tlian the amount of the mortgage 

money with which it was charged, and which 

Parties.] — A purchaser of an equity of gui-plus was sufticiemt to pay the legacies ; but 

redemption filed his bill against the mortgagee to tpe proceeds of the other estate were scarcely 
redeem. The original mortgagor having made a sufficient to satisfy the mortgaum on it liehi, 
mortgageof otlierpremisestothesamemortgagee the application of the mortgagees on the 
for a distinct debt, the purchaser cannot redeem last-mentioned estate, that the outstanding 
■the first without redeeming the second mortgage, legacies should be charged exclusiveiv on the 
and the parties interested in the equity of re- sur}dus proceeds of the' first estate. '' Hartley, 
-demption of the second mo.rtgage are necessary 1 Deac. 238 ; 2 Mont. & Ayr. 49G ; 5 







IIOBISGAG'E— Marshalling. 


both to D. The puisne incumbrancers have 
notice of the prior charges. The estates are not 
sufficient to pay all the mortgages, but one of 
the estates, called No. 82, is sutBcient to j^ay B. 
in full The court will not, as between C. and 
D., marshal the securities by directing B. to take 
his full payment out of No. 82, so as to leave C. 
the first incumbrancer on the otiier estate ; but 
B.’s debt must be thrown ratablv on both estates. 

1 Y. & C. €.‘0.401 ; 11 L. J., 

Ch. 228 ; 0 Jur. r>l)5. 

Where a person mortgages Biackacre and 
Whiteacre to A., and then mortgages Biackacre 
to B. ami Whiteacre to 0., the rights between 
B. and 0. are to compel the payment of A.’s 
-debt out of the two estates ratably, so that 
there shall be left of those estates the proper 
proportion for B. and 0. respectively. So, also, 
wliere there are two funds, either or both of 
which A. has the right to apply in paying him-< 
self, and one of such funds is assigned to B. and 
the other to C., thcis., whether that right arises 
■from a positive charge or by operation of law, in 
the circumstances under which the two funds 
came into A.’s hands, .it is a right which he can 
exercise against both B. and C., and an equity to 
an apportionment of A.’s debt exists between B. 
and C. Jloidim v. Btrlieley Jiulldlng Soeiet/i/, 
59 L. J., Ch. r>24 ; 62 L. T. 250. 

A second mortgagee having the security of 
estates A. and B., and offering to redeem a prior 
mortgagee (having the security of estate A. only, 
and also leases affecting the equity of redemption 
•of the same estate, but subsequent to the second 
mortgage), cannot be compelled by the prior 
mortgagee to resort to estate B. in the first 
instance. Gregg v. Arrott^ LI & G-. t. Sugd. 246. 

A. mortgages Biackacre to B., and gives him, 
as a coliateral security, a judgment which 
attaches on both Blackaci’e and Whiteacre. 
Subsequently B. assigns his debt and securities 
to G., and A. at the same time mortgages Black- 
acre to C. for a further sum, with a covenant 
against all incumbraneei's except the mortgage 
to B. : — Held, that C., as a puisne incumbrancer, 
is entitled to be paid the debt assigned to him 
by B, out of Whiteacre first, so as to leave Black- 
acre unimpaired to meet the second mortgage 
made to C. himself, Roddy ^ In re, 11 Ir. Ch. E. 
B69. 

A mortgagor being entitled in reversion to 
•funds A. and B., made three mortgages. Mort- 
gage 1 included both funds ; mortgage 2 in- 
cluded A- oiily ; and mortgage 3 included both 
funds. Mortgages 1 and 2 were in the form of 
as.sigiiments of the funds to the mortgagees, 
upox) trust to receive the same when payable, to 
]>ay the mortgage debts thereout, and then 
transfei* oi* pay the surplus to the mortgagor. 
Mortgage 8 was an assignment of the funds to 
wliicii the mortgagor was entitled under mort- 
gages 1 axxl 2, after payment of the debts thereby 


three perches of land, by the description of 
“ about one acre,” and in 1815 thirty perches 
of land immediately adjoining, all of which he 
threw into one piece, and built a house. In 1819 
he mortgaged the whole of the picmises to W. 
for 5, QOOZ., by a description sufficient to pass the 
whole, and delivered up the title deeds relating 
to the purchase. of 1814. In 1820 he mortgaged 
the whole of the premises to L. for 2,000/., by 
the same description as in 181 0, and delivered 
up to L. the title deed of 1815. He acted on 
this occasion as L.’s solicitor. There was also a 
subsequent incumbrancer, H. In 1828 ll died, 


Abridgmen 

LIVING AUTI- 


ue author, but, of I 
; i comprehensiye s,t 
jiiort legal essays, b 
li references to all i 
I 'require. 

! have been alio we 
irate, and aiitborili 

I' have secured the 
u sonietime Editor < 
lie of the'.Sociei 


Between Freehold and Copyhold,] — One party 
having a charge on freehold and copyhold estate, 
and another party on the freehold estate only, it 
was held that the latter was entitled to require 
that the former should be satisfied out of the 
copyhold estate, so far as it would extend. TUld 
Y, Lister^ Id Hare, 157. 

A., being seised in fee of a freehold and copy- 
hold estate, borrows various sums of money of 
B., amounting in the whole to 4,000/., upon mort- 
gage of the freehold estate alone. A. after- 
wards, in 1882, borrows 500/. more of B., on 
'the security of both the freehold anti copyhold 
‘ ' effected by distinct 

to each property respec- 
ref erri ng to the others 
sum of 400/. of C., on 
‘tgage of the freehold estate alone, subject to 
incumbrances thereon. 


/ others, are confri 
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estates. This mortgage 
instx'uments, relatin' 
tively, neither of them 
In 1888 A. borrowed a 
nion 


Again, in 1888, A. 


copyhold estate 
incumbrance. 


mortgagc.s to D. for 600/. th< 
alone, without notice of the 500/. 

In 1887 B. has notice of C.’s security, a, ml in 1838 
(after having sold both the estates, under powers 
of sale, and received the purchase-moxxey) he has 
notice of D.’s security. The produce of the free- 
hold estate being insufficient to pay B. and 0. in 
full, but that of the freehold and copyhold being 
sufficient for that purpose, C. claims to have the 
whole of the 500/. charge thrown upon the pro- 
duce of the copyhold estate, in order that he 
may i^eceive payment out of that of the freehold. 
On the other hand, D. claims to be paid the whole 
of his debt out of the produce of the copyhold 
estate in priority to C. : — Held, that the claim of 
neither party can prevail to the fullest extent ; 
but that, the 500/. being, by the security of 1882, 
charged on the freehold and copyhold estates 
ratably (tha-t. is to say, in proportion to their 
respective net values), and without preference, 
0. has an .equity, of the nature claimed by him, 
I to the extent of that proi>ortiou of the 500/. 
i which is charged upon the copyhold estate, while, 
in other' respects,, in', relation to' that estate,'' D. 
[has,, priority oyer.C. Buy den v, Big mid, 2 
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Whexi a. mortgagor having two funds mort- 
gaged both to A1 then one to B., then both to 
C.'- and B. claimed that A. sliould pay himself 
fii’St out of the one <m which he, B., had no 
charge, C. objecting to B.’s claim, it was refused. 
WeUedey v. Mornington (A^nr/), 17 W. E. 355. 

P. purchased, in/ 1814, three roods twenty- 


tost anibitiou.s wo.i 


hancery \ 





MORTGAGE— Mars7ioHmif. 

Voluntary Settlement. ]— A 
of lands, subject to a cbi 
portions, grave judgments for 
.tlie. pccaSionS; 


Y. & C- 0. C, 377. ,x\Ticl sec Titleij v. Daues, 
Id, 399, lu 

, Hortgage by Married Woman — ^Restraint on 
Anticipation.] — C., a widow, was entitled to the 
income of one-third of a fund in court fOi 
life for her separate use without power of antici- 
Dation, and was also entitled to the income of the 
remaining two-thirds of the fund for her life, but 
subiect to certain deductions. She mortgaged all 
her' interest in the fund, and some policies or 
assurance on her life, to F., and an ordei was 
made for payment of the income of the mort- 
gat’'ed property to him. C, then married M. , 
and. after her marriage she charged all her interest 
ip the fund in favour of 1\ After this obtained 
a judgment against her, and the appointment of 
a 'receiver of " her separate estate. The income 
received by F. was more than sufficient for pay- 
ment of the interest on his mortgage and the 
premiums on the policies, and he did not desire I 
to reduce his principal Held, that, as between 
F. and the subsequent incambraiicers of the fund, 
there ought to be a marshalling of securities, and 
that F. ought to pay the-intercst on his mortgage 
and the premiums on the policies out of the 
income of the one-third with respeGt to which 
the restraint on anticipation existed, so as to 


charges ' upon . , , , 

Subsequently, on his own marriage, he exccutea 
a voluntary settlement reeiting those charges and. 
settling the lands on himself for life, remainders 
over in strict settlemen t. He af terwaixls executed 
two separate mortgages of tin 
later, on the marri ^ ^ 
of agreement, reciting 
and the mortgages, 
incumbrances were 


:je lands, and still 
•iage of his son, executed articles- 
■'•'■"g the voluntary vsettlemeiit ' 
During ids life some of the 

paid out of his life estate, and 

after’iiis'aeath a judsmt-ut cralitor, whoso debt 
was later in date than the mortgage tlcbts aral 
secured by judgment on his life estate, sought 
that so much of the mortgage debts as had been 
paid out of his life estate as should be necessary 
to satisfy the demands of cretlitors whose demands- 
affected the life estate alone, should be raised by 
sale of part of the inheritance in exoneration ot 
the life estate -Held, that he was not entitiec! 
to the relief sought, since courts of etimty will 
not, where there has been a voluntary.settlenient,^ 
interfere to disturb that settlement in favour ot 
a person whose claim is tlerived only through the 
settlor. Dolphiti v. A.ylw^(}‘d, L. 11. 1 H. D. , 
23 L. T. 033 ; 19 W. E. 19. 

Against subsequent Mortgagees.] 

Where a voluntary settlement of freeholds con- 
tained a covenant 'by the settlor with the trustees- 
for quiet enjoyment, and the settlor afterwards, 
mortgaged the settled, together with some un- 
settled, property : — Held, that all those who 
claimed under the settlement might throw the 
payment of the mortgage debt in the iirst instance 
upon the unsettleil property, ami jirove on the 
covenant for quiet enjoyment against the settlor s- 
estate. Ilaleji v. fh,r^ 32 Bcav. 118 : 8 L.T. 131 ; 

• 11 W. 11. 331 ; 1 N. 11. 311. 

Against Prior Mortgagees.] — The settlor,. 

- after making the .settlement, but before the mort- 

■ purchased the share of hi.s sou (who hail. 

; become bankrupt) under the settlement ; and 

- after the mortgage he re.settled that share for the 
benefit of that son and another, but did not cove- 
nant for quiet enjoyment. After the resettlement 

) the son again became bankrupt. With respect to- 
L the parties claiming his interest under the resottle- 
I merit :~Held, that they were also entitled to 
throw the payment of the mortgage debt, in the 
) first instance, upon tlio nirsettled property, but 
. were not entitled to prove under the covenant in 


1 ' 
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his laiu'is of X. with 2,()00Z., which he appointed 
amongst his three younger soiis. After his death 
his eldest son conTeyed the lands of X. to trustees 
to secure BOO?, by way of mortgage, the younger 
sons being parties to the mortgage, aii<l consenting 
to postpone their charges to the mortgage. In 
1841 the eldest son purchased the lands of Y.. 
and in 1845 a judgment was obtained against 
him by S.. the lands of X. and Y. having been 
sold : — Held, that the jiroduce of the lands of X. 
were to be applied, in the first instance, in pay- 
ment of the mortgage, and any deficiency was to 
be made up out of the produce of the lands of 
Y. ; that the balance of the ])rodiice of Y. was 
to be applied in payment of S.’s judgment : and 
that the appointees of the charge of 2,000?. wei'e 
not entitled to have tiie proceeds of Y. marshalled 
in their favour. Latoder. In re, 11 Ir. Gh. U. 
B46 ; 5 L. T. 188. 

Two Moieties — Conveyance of one to Purchaser 
with Covenant for further Assurance.]-—A person | 
absolutely entitletl to one moiety of an estate and , 
contingently entitled to the otlicr moiety mort- 
gaged both moieties to secure a sum of 1,500?. 
and subsequently made an absolute conveyance 
of the contingent moiety to a purchaser. The 
conveyance did not refer to the mortgage, and 
the only covenant it contained was one for further 
assurance : — Held, that the covenant foi* furtlier 
assurance was sufficient to protect the purchaser, 
and that as between the two owners the uiisohl 
portion must bear the whole mortgage debt. 
Jmtes, In re. FarrliKjfon v. Far renter, B2 L. J., Ch. 
906 ; [1898] 2 Ch. 461 ; 8 11. 498 : 69 L. T. 45. 

EjBfect of Covenant against Incumbrances in 
Marriage Settlement.] — In the year 1810, a 
testator devised his real estates to E. R. in fee, 
subject to the payment of his debts and legacies, 
and died in the same year. A legacy of 800/. 
was never paid off. The pj-operty consisted of 
four estates, T., F., P. and 0. in 1818 E. R. 
mortgaged estates T, and C. to W. In 1822 

E. R., on his marriage, settled estates T., P. and 
0. on himself for life, remainder in strict settle- 
ment upon the first and other sons, (!tc., of the 
marriage : and he covenanted therein against 
incumbrances. lu 1886 E. R. mortgaged estate 

F. to L. In 1848 the plaintiff H. registered a 
judgment against E. R. In 1844 E. R. became 
insolvent, and G. was appointed his assignee. 
H., the jiulgmcnr. creditor, hied her bill against 
all the above iiicurabrancei's, against C., and 
the first tenant in tail under the settlement, 
praying to be permitted to redeem prior incum- 
brances, &c., and that G. should redeem, her, or 
be foreclosed : — Held, that the effect in equity, 
of the covenant against incumbrances contained 
in the settlement of 1822, as between the settlor 
and tlie children of the marriage, was to throw 
the debts, which were then charged iipoji the 
four estates, ii])on that estate which was left out 
of settlement (.F.), or upon the Hfe-mterest in the 
settled estates. Ilurjlies v. WUliams, 1 .Be 

G. M. k G. 893 : 3 Macn. & G, 683 ; 16 Jur. 
415 . 

Two Estates mortgaged— Bevise of one Subject 
to Debts, &c.] — J. B. being entitled to the lands 
of P. and K. mortgaged the same, and by his 
will, having given his son H. B/all his interest in 
the lands of P., devised thus: ‘‘I give,,, devise 
' ami bequeath unto my son A, B., but in trust 
to and for the sole use and behoof of my daughter 


H. C., without the control of her husband, all my 
interest in and to my lands of K.. k.Q. , with fall 
power to dispose thereof witli the consent nt 
H. C., but subject to my debts, legacies,’" Ac. 
After his father’s death; H. B. took an assign- 
ment of the mortgage, and went into ])Ossessioni 
of all the mortgagetl premises. On a bill nleLi by 
H. G. and her husband against H. B. and A. !>., 
pi’aying a redemption, and charging that the 
mortgage was then paid off by the perception of 
the rents and profits Held, that the lands of 
K. were not bound to exonerate the lands of P,, 
but that both should contribute ratabh* to the 
])ayment of the mortgage ; but, the bill having* 
imeii filed before the mortgage was paid off, the 
costs of the mortgagee should be borne by 
the lands of K. exclusively. Clurne . Brevet on. 

1 Jones, 165. 

Devise of Equities of Redemption to pay Debts 
— Mortgage of one with Recital that Debts were 
paid.] — B. being seised in fee of estates P, and C. 
and also of other estates, made separate mort- 
gages of P. and G., and devised all the estates 
to trustees, upon trust by sale or mortgage, to 
raise money to pay his debts and legacies, and 
subject thereto upon trust for his daughter, 
Mrs. H., for life, for her sepju’atc use, with 
remainder upon such trusts as she should, by 
deed or will appoint. . Mrs. H., by virtue of 
her power, moi-tgaged P. to A, in fee, by a deed 
I reciting that the testator’s debts and legacies 
I had been paid (which was not the fact), ami 
containing an unqualified covenant by Mr. and 
Mrs. H., against incumbrances. Subsequently, 
Mrs. H., by virtue of her power, mortgaged C. 
to Holmes in fee, and made similar mortgages of 
other parts of the estates : — Held, that, liow- 
ever the case might have stood, if these moid- 
gages ha<l been made by virtue of an ownership 
in fee, the recit.al and covoiiant in A.’s mort- 
gage gave him no right to have P. exonerated 
from tlie testator’s debts and legacies out of 
; G. and the other estates, as againrst Holmes’ 

' and the other siibscipient mortgages under the 
})Ower of appointment. Strane/e v. Bciivhnf 
4DeG.AJ. 632. 

As between Puisne Mortgagees.] — Held,. 

also, that the charge of debts contained in the will 
did not give A. any right, as against Mrs. H.’s 
other mortgages, to have the testator’s morTgage, 
on P. paid out of all the devised, estates ratably, 
but that it must be borne by P. Ih. 

Devise of two Estates — Mortgage of one, 
subsequent Mortgage of other, to Bank— Debt, 
how payable,] — A person, having devised estates 
I A. and B,, deposited the title deeds of A. with his 
1 bankers to secure any balance that might be 
due from him, and, being largely indebted, and 
unable to satisfy the debt, and, i-eqiiiring further 
small advances, deposited with the bank the title 
deeds of B. The debt remaining due at his 
death:— Held, that the amount due up to the 
time of the second deposit was payable out of A. ; ' 
and the amount accrued subsequently out of A. 
and B. ratably the value of -xi. to be computed 
after payment of the previous mortgage. Be- 
Rochefort v. Batoe^j 40 L. J.j Oh. 625 ; L. R. 12 
Eq. 540 ; 25 L.T. 460. 

Trader— Mortgage by €oa'sig»6e.]— A firm in 
Ceylon . employed a firm' in England as tiieir 
agents and factors/ the doitrse^ of business, being, 
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that the Cevlon atm consigned cargoes do the | prior 
Biio'lish firm for sale on theii- account, and' 
drew hills on the English fiim against the con. 

sienmeiits. Consignments ofcoSee having teen 
made in this manner, and hills acc*ptel hy the X. and i 
English firm against them, the Enghsh firm ^ed their estates 

Y)lecU>’e<'l tlic coffee, togetlier with certain seeuEities sold iv. 

of their own, with T., their broker, to secure a mcmiibranctsS, 
large debt due from them to him. The English party to hut net 
firm became insolvent, and executed a creditor s and I . D. s sons 
deed under the act of 1861, and then T. sold the 
cofiee (which produced more than suftcient to 
cover the hills drawn against it) and 
of the other securities to satisfy his debt : Heal, 
that the Ceylon firm were entitled, as against the 
English firm in liquidation, to have the remaining 
securities in T.’s hands marshalled, and to have 
a lien thereon for the balance due to them uiioii 
the coffee transaction. Alston, Ex jxirU, 
lawl. In. re. L. E. 4 Ch. 168 ; 19 L. 1. 642 ; 17 
W, li. 266. 

In Favour of Mortgagee of — Against 

Assignee in Bankrupty.]— Mortgagee of trader s plaintiff, as 
funiiture, stock in trade, &c. : — Held, entitled, as i . 

against the assignee of the trader who had teoorae 

hanki-upt, to the tenofit of the doctrine of mar- ^ PAYMENT OFE, EECONVEYANCE, 

shalling : and the goods not in his security held AND DEEDS. 

17 Jj. J., Bk. 5 ; 12 Jur. 6. 2. Recomeyance, 1646. 

3. Deeds, 

Between Judgment Creditors— Debts throwii 
on unsettled Estates.]— A party 1. PaYxMENT and Dischakge. 

estates, and indebted by 3 udgment, settles^une 

of the estates for valuable consideration, with a a. What Amounts to, Ibob. 

covenant against incumbrances, and subsequently &. Title to Money, 1642. 

acknowledges other judgments Held, that the c. Presumption of, 1643. 

prior judgments should be thrown altogether on Joint Reempt, 1()43. 

the unsettled estates, and that the subsequent e. Tender, 1644. 

judgment creditors had no right to make the /. Interest and Costs after lender— 

settled estate contribute. Averall v. M ade, Interest, ante, C. 2, col. 1470, mid 

LI & G-. t. Sugd. 252. Costs and Expenses, post, S. 3, e, 

■ As against Surety.]— Mortgage of two funds 

to A. with a covenant by a surety. Second inort- a. What Amounts to. 

gao-e of one of the funds to B. ; B.’s funds having Half-payment.]— A mortgagee is not bound to 

been exhausted in part payment of A.'s debt, j^ccept half of his debt. Jtohiuson v. Chmmhuj, 
and A.^s mortgage having been transferred to the ^ Atk. 410. 

■siiretv on payment by him of the balance : — . 

Held that B. had a right to marshal the securities Security held till Debt Paid.]— Estates being 
■as against tlic surety. South v. Bloxham, 2 H. conveyed, among other purposes, to secure a 
& M*^457 ' 84 L J , Oh, 369 ; 11 Jur. (N.S.) 319 ; debt of comparatively small amount, the court 
irL T 264 will not direct a release upon payment into court 

of the largest sum to which the debt can in proba- 

Tacking Coats. 1 — Held, also, that the piiitv amount : the incumbrancer being entitled 

■aiirety could not tack, as against B., the costs of to retain the security till the debt is discharged.' 
a defence to an action on his covenant, iiym postlethiD(ute\\ MytJi^ 

which B derived no benefit, but that he might .. . v ■ ■ r .tt i * r 

SihigV as against B., all coks incur^^^^^ Time of.J-A lessee assigned the dennse<l 

of the. persons interested in the premises to A. by way of mortgage, and rdter- 
Se after the first mortgage. Ih. wards inade Uvm equitable mortgages ot them, 

Wuble, also, that, as against the original one to B. ami the other to p_, ami died. i.. 
xiiort W. the surety might have tacked to his agreed to purchase tlio ease of ius o.xooutors tree 
security all costs not impropexly incurred as from irioumbrarioes, and .attorwanls took posses- 
Th Sion of the premises, but did not pay tlie purchase- 

suieiy. . money: — Held, that, as between 0. and the 

Debt to Crown— Contribution between Settled executors, the purchase-money must be con- 
and TIiisettledEstates.l—Adebtdue.to the crown, sidered to have been applied on the day on which 
overriding the entire estate of the debtor, having C. took possession, towards satistuotiou of rlic 
lieen levied out of one portion of it only vested incumbrances, according to thair priorities. 
STmorSgee, ?he niortogee is not .entitled to &reenwooA v. layW, 14 .Sim. .606 ; 9 Jur. 480. 


Collateral Security.]—?. D. mortgaged estates 
and, as a eollatcral security, his sons 
in X. '?* D. afterwards , 
:o the defendant, covenaTiting against 
the mortgagee purporting to be a 
'er executing tlie .coiiyeyance ; 
executing a bond of indeniis.ity 
against all incumbrancers. ' In 
.gee Hied a bill of foreclosure 
s sons, and tlie defendant, and 
made an equitable mortgage of 
iff, who took without notice of 
the defendant’s claim : — Held, that the defendant 
had a right to have N. applied in pa^nnent of the 
mortgage before the lauds sold to him, and that 
the plaintiff took subject to tlie same liability ; 
held, also, that the ])iaintiff had a right to have 
y . sold, and to redeem tlie mortgage on N . Going 
\. EnTrell, Beat. 472. 

Senible, but for the pendency of the suit, the 
- - ■ y- equitable mortgagee, w'ould have hatl 

priority to the defendant, Ih. 
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deed tvo the general agent of the mortgagee, but 
without the mortgagee having authorised a pre- 
mature repayment, and without his privity, is ^ 
not a good discharge of tlie mortgage debt. I 
Bur rough v. Cranston. 2 Ir. Eq, 11. 203. 

Payment before Expiration of Notice.] — A 
son wiio was residuary legatee under his father’s 
vrill, mortgaged his interest under that will to 
H. Tlie son died, having made P. his executor, 
and A, his residuary" legatee, A., as residuary 
legatee, and li., on behalf of himself and the 
tjther creditors, brought an action against the 
executors of the soji for administration of the 
son’s estate, and,H. brought an action against the 
executors of the father for administration of the 
fathers estate. Shortly after this, P. gave notice 
to Id. that he should pay oif the mortgage in six 
calendar months, and this notice was accepted 
by H. ; — Held, that, notwithstanding the giving 
and acceptance of the notice, H., having taken 
proceedings to recover his mortgage-money, was 
bound to accept, in satisfaction of his claims, his 
principal money and costs with interest up to 
the time of payment, though such payment was 
made before the expiration of the notice. A loach, 
In rc. Prescott v. Plupps. 23 Ch. D. 372 ; 49 
L. T. 240—0. A. 

Interest in lieu of STotice.] — After default in 
payment of the mortgage-money according to 
the \>roviso for redemption in the mortgage deed, 
the mortagoris at liberty to payoff the mortgage- 
money without giving the mortgagee six months’ 
notice if he pays six months’ interest in advance 
ill lieu of the notice. Johnson v. Brans, 01 L. T. 
18— C. A. 

Eight of Eq.uitable Mortgagee.] — An 

.equitable mortgagee by, deposit of title deeds is not 
entitled to six months’ notice before he is bound 
to accept a tender of the amount due, nor to six 
months’ interest in lieu of such notice, but he is 
emtitled to a reasonable time to look up the deeds. 
BHzffcraW s Trustee v. Ildlersh, 01 L. J., Ch. 
231 [1892] 1 Ch. 385 ; 66 L. T. 'l78 ; 40 W. II. 

:251. 

Payment before Befauit — Dishonour.] — On the 
2nd of May, 1837, freehold and copyhold estates 
were mortgaged by C. to 1., subject to a proviso 
for redemption on payment of 10,000^., on the 
2nd of M:ay, 1844, with half-yearly interest in 
the meantime, i^riot' to any default, C. paid to I. 
7,000?. by cheque, and gave him two bills of 
.exchange drawn by C. k Co., upon and accepted 
by G, for 1,020?., at three months after date, and 
I, *500?. at six months after date, and for which 
he signed a receipt which concluded as follows : 
*" and which cheque for 7,000Z. and bills for 
3,120?., making together 10,120?., are in Ml of 
principal and interest due to me upon a mortgage 
,of G.’s freehold property in K. and S. for 10,000?., 
and, I ilo hereby undeVtake whenever required 
to execute a conveyance of the said property.” 
I. gave this memorandum, together with the 
title and mortgage deeds of the premises, to G. 
The cheque for 7,000?. was paid, but both the 
bills • of exchange were dishonoured. 0. after- 
nvards eonveyeef all his estate to a trustee for 
the benefit of Ills creditors, and then became 
bankrupt. 1. never reconveyed the premises 
—Held, that, as between 1. and C. and his 
iissignees by ' deed and bis assignees in bank- 
' .ruptoy, the receipt of the cheque and bills, and 
■ibe giving the above memorandum, did not dis- 


charge the mortgaged premises from the mort- 
gage ; but that on their dishonour I. was entitled 
to a decree against them all for the restoration 
of the title and mortgage deeds, and to a decree 
for foreclosure. Tedd v. Oarntthers. 2 Y. & C, 

C. C. 31 ; 0 Jur. 987. 

Interest paid where no Charge.] — Interest 
was paid on a mortgage of 300?., from 1829 to 
1852, but the court, in 1857, decided that liO?. 
of the 360?. was not well charged on the pro- 
perty : — Held, in taking , the accounts, that the 
interest thus paid for twenty-three years on the 
110?. ought not to be treated as pajmients in 
discharge of the capital of the remaining 250?, 
Blandg v. Kimher, 25 Beav. 537. 

Depreciation of Security.]— Where a mort- 
gagee permitted an executor and devisee of 
mortgaged estates under the mortgagor’s will 
to remain in possession of mortgaged leaseholds 
for fifteen years, and received interest from him 
during that time, on the security becoming of 
less value than the debt, he was not allowed to 
have the unpaid portion of his mortgage made 
good out of a legacy given by the mortgagor’s 
will, and which had been paid into court. Bidg- 
wag V. Nemtead, 9 W. II. 31. 

Payment to what Attributable.] — A. B., an 
equitable mortgagee, lent the title deeds to 
C. D., the mortgagor, to enable him to arrange 
a sale of the property. G. D. was indebted to 
A. B., both on the mortgage and on a trade 
account. C. 13. paid to A. B. a part of the 
produce of the sale, but there was no evidence 
of his having made any express ai)propriation 
of that payment : — Held, that it must be nnder- 
stood tliat the payment was made on the mort- 
gage account, and that A. B. had no right to 
appropriate it to a trade accoimt. Young v. 
English, 7 Beav. 10 ; 13 L. J., Gh. 70. 

Mortgagee concurring in Sale.] — A mortgagee 
concurred with the transferee of the e(iiiity of 
redemption in selling the property, and he 
allowed such transferee to receive the purchavse- 
money : — Held, that the mortgagee could not 
afterwards sue the mortgagor for the debt, and 
he was perpetually restrained from doing so, and 
ordered to pay the costs of the suit. Palmer v. 
Ilendrie, 28 Beav. 341. 

Eedemption of Guarantee — Security not 
affected,] — Husband and wife deposited title 
deeds of real estate, to which the wife ^vas 
entitled, with certain bankers, to secure a run- 
ning account, not exceeding 2,001)?. The father 
of the husband gave a wn-itten guarantee as a 
further security. The father subsequently paid 
a portion of the amount due on the security, and 
redeemed his guarantee : — Held, that the security 
was not thereby released or afiected. Waugh s. 
Wren, 9 Jur. (K.s.) 305 ; 7 L. T. 012 ; 11 W. II. 
244. 

Eecelpt of Composition from EartneHs Estate.] 
— A. solicitor invested money of a client on an ; 
improper security (a fourth mortgage). , It being 
supposed that the , security , was worthless, and 
the soli citor having .absconded, the client re - 1 
ceived a composition; oi .5s, in the pound frem 
the estate of the deceased partner of the solicitor, 
under a general scheme of compromise between 
the executor's and creditors of such deceascil 
partner. The mortgaged estate having subse- 
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s incomplete as a gift, and did not amount to 
eclaratiott of trast, and that 0. was eiititled 

:he shn.rG. hclwU.^ l')t I'C’-j JluHrork v. Jicvrv.y., 
L. J., Ch. 703 : 59 L. T. 197 * It; 
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q ixently proved sufficient to pay the fourth mort- wf 
£?age Held, that the amoimt received under a c 
the composition must be repaid to the partner’s to 
estate, and did not enure to the benefit of subse- o / 
quent 'incumbrancers on the mortgaged propert- 
Sav'tier v. Goo(hcl)i^ 45 L. J., Ch. 289 ; 1 Gh. . 

351 i 34 L. T. 635 ; 24 W. R. 493-- G. A. 

Solicitor-Agent to receive Interest only.] 

Where a solicitor employed by mortgagor and new mortgagee 
mortgagee received the interest on the niortgage discharge ^ot ^wJ 
debt'regiilarlv, nnd after a time fraudulently acknowi 
obtained part' of the principal from the former ; advance 
and, although the interest was not regularly the new 
paid to the mortgagee, he made no complaint to 
the mortgagor Held, that the solicitor was new 
agent of the mortgagee to receive the interest, 
but not the principal. Kent v. Tliomais, 1 H. & K. 

473. ^ ■ 

A. lent to B. 1,000?. upon the security of a 
deed, which contained a covenant by him to 
surrender copyhold premises to A.’s use. Ko 
suri’ender was made. D., who acted as attorney 
for both pai’ties, signed a' receipt for the money, _ 
and the title deeds were dehvered to him, and v. 

he prepared and delivered to B., but without A.'s 
knowledge, a schedule of the deeds, at the foot Beednot executed by Wife claiming Bower.] 
of which was a memorandum, signed by D., lessee of land for ninety -nine years created a 
acknowledging the receipt of the deeds, and mortgage term 'which ultimately became vested 
undertaking to deliver them up on payment of ^ trustee for a mortgagee and subsefineiitly 
the principal money and interest. The mort- acquired the fee. He afterwards became bank- 
gage deed remained in D.’s possession, and he Xn pursuance of an agreement between, 

from time to time received the interest, and paid i^is assignees, himself and the mortgagee, a deed 
it over to A. The principal money was paid to executed by which the mortgagee released, 

D., who appropriated it to his own use, and died mortgage debt, and the fee simxdo was con- 

insolvent : — Held, first, that D.’s receipt for the yeyed to the mortgagee freed and discharged 
principal, and the memorandum signed by him, all equity of redemption. It was inteiuled 

were admissible in evidence for A. WilMnson ^hat the wife of the mortgagor, who was married 
V. Cmulluh, 5 Ex. 91 ; 19 L. J., Ex. 166. 1S32, should join in the deed for the purpose' 

Held, secondly, that neither the imssession of qX releasing her dower, but she refused to execute' 
the mortgage deed, nor the receipt of the interest, and after his death she tiled a bill to enforce: 
was any evidence of an authority to I), to receive j-ight to dower: — Held, that the mortgage- 
the principal, and consequently that A. 'was ^Xebt was not extinguished, and that the term 
entitled to recover it from B. Ih. satisfied within the Satisfied Terms Act 

(8 & 9 Ahct. c. 1 12), s. 2, and that the term atfordec I 
Criviug up Deeds.] — Mere delivery up of the purchaser protection against the right of 
deeds does not cancel mortgage debt ; but, when dower. AndemDt J:!' 

accompanietl with mortgage bond, on purpose L. R. 8 Ch. 180: 27 L. T. 740 ; 21 W. iv. ioU. 
to release debt, in case donor should die of then wni 

present illness, Is, as it seems, a good donatio Payment by Wife, Tenant for Life under Will, 
causa mortis. IlnM v. BaaoU, 5 Madd. 351 : 21 of Husband.]— Where a second wife takes largxi 
R. E. 304, benefits under her husbands will, and jiays Oat 

If the scrivener, having the custody of the a mortgage on lands devised by the hnsbaml 
security, delivers it up, being a bond, payment of to her for life, with remainder to the issue oi. .lie 

the principal is good, w'hifloclt v. Waltham.^ fonnermarriage, and by her consent the najirgagc; 

1 Salk. 157 • 1 Venn 150. term is assigned to attend the inheritance tins, 

^ payment is prima facie a gift to tlie reoiaiuder- 

Absence of Consideration.]— By an iiuJen- woman, and the wife cannot aftoi-wayds sot i t 

ture made in 1858, G. mortgaged to his father a aside, except on the ground o*. traia <u vt. 

ri Tnnli.^ v. \ an cler He tide, 4 i. tk O. lio ; 9 U U., 


Deed omitting to assign Debt.] — A deed was 
executed by a legal mortgagee of Icascholcis, the 
executor of the mortgagor, and a new mortgageo, 
whereby, in consideration of the payment by the 
1 of the old mortgage debt, the 

^ Eich the old mortgagee thereby 

dedged. and in consideration of a further 
to the executor of the mortgagor by 
mortgagee, the old mortgagee and tlic 
executor assigned the mortgaged premises to the- 
new mortgagee, with a new covenant by the 
executor of the mortgagor for iiayment of the- 
aggregate sum, and a new proviso for icdcmp- 
tkni. The deed contained no assignment of the- 
old niortgage debt, but the operativ^e words 
extended to all the right and title of the oid 
mortgagee in the premises ; — Hehl, that the old 
mortgage was not extinguished as far as rcgin'ded' 
priority over a subsequent incumbranee. Fh'dlljm 
Giittendfje^ 4 De Q. 531. 
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Taking Conveyance of E{iuity of SedemptioE.] Letters cancellmg Mortgage.] — Letters 

■ — A second mort.eagee took a conveyance of the by a mortgagee to defendants beiieliciaily in- 
equity of redemption, in consideration of the terested in the equity of redemption., promising 
debts due to himself and the other mortgagees, that her executors should cancel the mortgage, 
which he thereby took upon himself ?md cove- and containing words of gift: — Held, to be no 
nantcd to pay Held, that his debt was extin- defence to a suit of foreclosure by the executors 
guished. and" therefore that in a foreclosure suit of the mortgagee. Scalea v. Maude^ 6 He G!-. 
instituted against him, by the parties entitled M. &G. 48: A"> L. J., Ch. 483 ; 1 Jiir. (x.s.) 1417 ; 
to tlie first and third mortgages, he was not 4 W. B. 101). 
entitled to be paid his debt, in priority to the 
thi.i\l mortga.gc. Bvowib v. Stead, 5 Sim. 585 ; 2 ’ 

L. J., Ch. 45." 


b. Title to Money. 

Executor, not Heir, Entitled.] — The executor, 
Transfer to Correspondent, not Satisfaction.] — not the heir, of a mortgagee in fee is entitled to 
A. Iiaving boiTowed money on mortgage from 13., the money secured by the mortgage, 'Tkoni- 
such mortgage was afterwanls, with the concur- horoiajli v. Balier, 3 Swaiist. 628. 
ronce of A., transferred to C., the coiTesj;)ondent 

of 0., who ])aid the money 'to B. by bills, for Several Mortgagees.]— Where a mortgage is 
which he charged A. in the general account made to several persons jointly, they are in 
between them:— Hold, that this Wixs a transfer, equity tenants in common of the mortgage 
arui not a satisfaction, of the mortgage. Cum^Md money. Viekers y. Ooivell, 1 }jqq.v. iy29 ; 8 Jur. 
V. Bent, 2 Moore P. C. 292. ' " 864. 

Bond in Substitution of Mortgage.] — A bond Devisees for Life and in Fee.] — Where mort- 
from the owner of an estate, charged, to the gagee devises mortgage to A. for life, remainder 
incumbrancer, who signed a' receipt for the in fee to B., and mortgage in fee is redeemed, 
nmouiit, is not a substitution for the charge, but tenant for life takes one-third, and remairidernmn 
merely an additional security ; and the estate two-thirds of mortgage money. Brent v. Bent, 
not t'herebv released. Saundern v. Ledte, 2 1 Veru. 70. 


c. 20, tor payment into court ot tiie money due Payment into Court. 1— Testator, having a 
from him, and pays such money into court secured on lands, gives the mortgage money 
accordingly, such pa}on.eiit operates as a com- to the mortgagor, and desires that he will give a 
plot e discharge l.rom the mortgage debt, inid the reversionary interest therein to a third person, 
mortgagor is not bound to see tn the application mortgagor, selling the estate, sliall bring the, 
<ot the money. ^Ijourton y. \Vdl tarn n, L. J., j^iortgage nioney into court for the use of the 
€h, <SO0 ; L. B. o Ch. boo ; IS W . B. 108.). devisee, subject to the life estate. Leioln y. 

Klnq, 2 Bro. C. C. 600. 

Payment under Protest.]— If mortgagee makes 

un founded claims and refuses to reconvey unless Sale of Property.] — A mortgagee having 

they are paid, and mortgagor pays uiider'protest, commenced an action against the mortgagor to 
he can maintain bill for repayment. CkaiyBe v. recover the mortgage money upon a collateral 
Malion, Jy. 11, 5 Eq, 225. ' security, the mortgagor obtained an injunction, 

against the action, upon the terms of his pa.yhig 
Practice— Belief.] — The mortgagee, on her into court the sum which appeared to be really 
mannau'c, settled the mortgaged estate on herself due upon the mortgage. The sum was accord- 
for litc, remainder to the issue of that marriage, ingly paid in and invested in stock, and that 
The mortgagor brings a bill to redeem. Mort- stock was afterwards blended with other stock, 
gagee omits"' setting "forth the settlement in her purchased with another sum of money paid into 
answer ; the mortgagor lias a decree to redeem, court in the same suit. The mortgaged property 
and nays the mortgage money; afterwards the having been afterwards sold under a decree in a 
issue" of the brings an ejectment on different suit between the mortgagee amlmort- 

tlic settlement and recovers the mortgaged gagor, the mortgagee became the purchaser, and 
promises. The mortgagor relieved, having paid he was allowed to deduct from the purchase- 
lus monev irarsuaiitlo"’ the decree, and having money the amount due to him on the mortgage : 
been in no fault. ClutpmujiY, Duiicoml)e,2"^QYY\. —Held, that the mortgagor was entitled to 
} 4 o , ' receive back the stock which had been pxxrchased 

with the sum. paid in by him upon obtaining tire 

Hon-payment on Day.] — Where a mort- injunction, and also the accuniulated dividends 

gagOG agrees to take a portion of his debt ill lieu which ■ hael, . accrued . on that stock. Taylor y. 
•of rJie whole, upon payment on a given day, the Waters, 1 Myl. <Sc.Cr, ^66‘; 5 L., J., Oh. 210. , , '• 
court will not relieve against the effect of -its ‘ 

non-payment on that day. FordY, (JkenHTjieU , Mnt Tenancy -er 'Tenancy in Dommon.] — 
(IB/'Q, I U Beav. 428. . Mort^gek • in- wei‘e,.'Mten; .in the name_ o,£ 
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tlii’ec sisters as joint tenants, each of the dcedvS subsequently sold iiiicler the father's will : — .HckL 
containing a clause by which it was declared that the purchaser of the estate could not safely 
that the mortgage money belonged to the mort- pay the whole 4,500/. to B. on his sole j’cccipt. 
gagees on a joint accomit in equity as well as at but that all the other persons who had charges 
law. The money advanced on the security of on that sum must he made parties to the eon- 
the mortgages formed part of the proceeds of the veyancc and give receii)t.s for the poid ions of it tC' 
estate of a brother, to which the three sisters which they were respectively cntitlciL J Frasier 
were, under his will, entitled as tenants in v. Hudson.; 9 Sim. 3. 
common. Having regard to this fact and the 

other facts in evidence: — Held, that notwith- Deed executed by One Joint Mortgagee Only,] 
standing the insertion of the joint account mortgage made to A., B. and C.. was pai<l 
clause the mortgagees were entitled to the mort- off. ThedcHid of release recited that the sum of 
gage money as tenants in common. Jackwn, In B^OOOZ., part of the mortgage debt, was not the 
re. Smith y. ^Sththorpe., 5G L. J., Ch. ^593 ; 34 money of A., B. and C., but belonged to JD. and 
Ch. D. 732 : 56 L. T. 562 ; 35 W. E. 646. upon a joint account. D. and E. were parties 

See also Executor and Administrator. deed, and purported to acknowledge the 


Twenty -five Years.] — Mortgage presumed e. Tender. 

vf Payment-l-In cases of legal or equitable 

twenty-five yeaiu mUur,, v. lUlUr, 12 Yes. n^ortgago/a tenai- properly made an<l impro],erly 

rejected is not equivalent to payment. Ilanh of 
EebuttaL] — Twenty years are not an absolute South y.^ 0' Connor^, 58 L. J., B. C.^82 : 

bar to a mortgagee. It is merely a case of pre- App. Gas. 273 ; 60 L. T. 467 ; 38 "W. E. 405 — 
siim]>tion which may be rebutted. Stcionrt v. ^- 0, 

HichoUs^ Tam. 307. 

Cheque instead of Cash — Solicitor’s Authority.] 
Practice.] — There is no general rule in this — a solicitor, having authority from the mort- 
court for presuming a mortgage satisfied after gagees to acce})t a tender of the amount due under 
twenty years, or any other period of time, the mortgage, has no implied authority to accept 
elapsing without payment or demand of prin- the tendor'of a cheque in lieu of cash, so as to 
cipal or interest ; and, if a jury should on that make such a tender good in law as against the 
ground presume the bond satisfied which is given mortgagees. BUmUrq v. Life Interests ami 
as a collateral security to the mortgagee, yet the Heversionary Securities CorDoratiom 66 L. J., 
mortgageeisnottherebypreventedfromshewing Ch. 127: [1897] 1 Ch. 171 1 75 L. T. 627: 45 
the truth of the case in this court, if in fact the E. 246. Affirmed on thc'facts, 67 L. J.. Ch. 
money has not been paid. Tojdlh v. Balter, 2 ng : [1898] 1 Ch. 27 ; 77 L. T. 50G-~C. A. ' 
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Practice — Refusal to Accept.] — ^Upon the 
expiration of a notice to pay oS mortgage moiiej', 
the mortgagees are bound to know and to state 
the amount due for ])riiicipal, interest, and costs. 
And, if the mortgagees refuse' to recciTC the 
amount tendered by the mortgagor, as due for 
priiicipal, interest, and costs, they do so at their 
own risk. And a sum liaying been tendered and 
refused : — Held, upon a claim to redeem, that the 
mortgagors were entitled to a decree for an 
account of the ptiticlpal, interest, and costs, and 
that rite interest (if the princi])al did not ap]>ear 
to have been lying idle) must be continued to 
the time of taking the account ; and that, if the 
sum tendered did not amount to the sum due, the 
plaintiffs must pay the costs ; but, if it exceeded 
the amount found due. the defendants must pay 
the costs. Ilanner v. PrMleij. lO Beav. 569 ; 22 
L. J., Ch. 1041 ; 1 W. R. 648.' 

Refusal to Recouvej.] — A mortgagee 

having refused to reconvey and deliver up the 
title deeds, though the amount of the inert gage 
money and interest was tendered to him on the 
tlay on whieh ihc mortgage was redeemable, a 
decree was made against him, with costs ; and, 
the money having been paid into court, no 
interest was allowed to him subsequent to the 
tender, lloharts v, 8 L, d . (o.S.) Ch. 187. 

What amounts to Tender.] — The defen- 
dants having mortgaged a house to the plaintiffs 
assigned the equity'" of redemption to a purchaser, 
who executed a further charge to the plaintiffs. 
The plaintiffs then sued the defendants upon the 
covenants of the mortgage. The defendants 
took out a summons for a stay of proceedings 
upon payment within a month of principal, 
interest, and costs, and for a reconveyance of 
the mortgaged premises : but no order was made 
upon the'summons, in consequence of the refusal 
of the plaintiffs to reconvey except on payment 
of the further charge. The question between the 
parties was subsequently stated in a special case, 
and was decided in favour of the defendants, the 
costs being reserved. In, taking the ' mortgage 
accounts the chief clerk coniiiuted the interest 
down to the date of payment. The defendants 
took out a summons to vary the certificate by 
disallowing all interest from tlie date of the 
hearing of the summons to stay proceedings : — 
Held, that the summons to stay was not equiva- 
lent to a tender, and that the application failed 
—that the plaintiffs, having in effect disputed 
the right of the defendants to redeem, ought to 
be deprived of the costs occasioned hj their' 
unsuccessful claim, but that they were entitled 
to the other costs of the action, Khuutlrd v. 
Trollope, 58 L. J., Ch. 556 ; 42 Ch. 34. 610 ; 60 
L. T. 892. 

— — Injunction against Ejectment.] — The 
plaintiff, being the purchaser from a co-heir of a 
mortgagor, had tendered the mortgage money. 
An injunction was granted to restrain the mort- 
gagee in possession from proceeding in ejectment 
against a lessee of tlie property, the plaintiff 
undertaking to make the other co-heirs parties. 
Berries Grl:ffith% 2 W.ai.^72. 

-- — Rerusing Assignment.] — On tender of 
redeiuptioii of mortgage, mortgagee is entitled to 
have a reasonable thne to peruse the assignment. 
WUffmw Y /Smith, Mod, ill, ■ ' 

Where covenants are inserted in a ■ deed of 

assignment, on the part of a mortgagee, , he 'inay 


j refuse to take tlui principal and interest, tliough 
tendered, till he had advised with his attorney 
on the safety ot executing the assimiment. S, 

8 Atk. 89. 

2. EEOO:yVEYANCE, 

a. liiglit to, 1646. 

h. Presumption of, 1650. 

c. None Executed. 1650. 

(1. Obtained by Fi-aud, 1650. 

e. Under Conveyancing Act, 1881, s. 15. Hee. 
Assignment and TnANSEEJt. ante, D. 6. coL 
1490. 

a. Big-lit to. 

1 G-eneraiiy.] — Bill against a mortgagee, to 
; compel him to reconvey upon payment of pi'in- 
j cipal and interest. Cor v. Coffin, 9 Mod. 12i). 

E([uitcable mortgagees by deposit of title deeds 
I took, at the time of the mortgage, a conveyance 
j from the moi'tgagor of the legal estates in the 
i mortgaged jn-operties. They w’cre subsequently 
! paid off’, when they surrendered to the mortgagor 
I his title deeds, Imt did not give up the convey- 
I aucc. The}" afterwards claimed a right to retain 
' it as against his subsequent mortgagees of the 
i same properties, on the ground that it com- 
■ prised other property besides those specihcally 
i mortgaged to them : — Held, that those claiming 
under the mortgagor -were entitled to a recon- 
veyance of the legal estates in the specifically 
mortgaged properties. Young v, WhitehureJb 
and Ellesmere Banldiuf Ch. 37 L. J., Ch. 186 ; 
17 L. T. 406. 

Hot till Payment.]-— Until a mortgagee is paid 
off’, lie is not obliged to re-convey,*' v. 
Wiuj%orne, 59 L. T. 208. 

Before Period fixed for Repayment.] — A inort-. 
gagor cannot compel a mortgagee to reconvey 
the premises prior to the period fixed in the 
proviso for 'redem[)tion for repayment of the 
mortgage money, although the mortgagor tenders 
the principal and full amount of interest which 
would be due at that period. Brown v. Cole, 14 
L. J., Ch. 167 ; 9 Jur. 290, 

After Money in. Mortgagee’s , Hands.]— Mort-';., 
gngee cannot bo compelled to reconvey till the 
money due is actually in his hands. On payment 
into court, is not sufficieiit. PostJethnuute v, 
Bhjthe, 8 M;ad<l. 242. 

After Payment.] — A' purchaser of property 
collaterally charged to secure a bond debt, for 
which he" mortgages the purchased estate, and 
pays the remairuler of the purchase-money, is 
not entitled to insist on having the property 
leconveyed to him, free of incumbrance, before’ 
he pays"the sum so secured b}" mortgage ; .and, if- 
he file a bill to have the. estate reconveyed to- 
liim, and a declaration of court as to the persons 
entitled to receive the money, where there are 
two sets of claimants, he will be considered as 
merely a mortgagor filing bill, to redeem, and 
must pay all costs, although he has paid the 
money into court. Preio v. Harman, 5 IbicCj 
319. ' 

Every mortgagor has the right to have a recon- 
veyance of the "mortgaged property upon pay- 
ment of the money due upon the mortgage,' and 
the mortgagee is charged; with the duljy off 
making such reconveyance upon such payment 
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beiii- Hiade. WnlUr^r y. Jom,% L'. J., P. G. 80 ; Uiat t lie case was not u u 
L if 1 P 0, 50 : 12 Jur, (N.s.) 381'; U L. T. c. 20. Gmne v. MdvlieU, 10 hi 
686 14 W. R. 484. ' Ch. 171. 

Collateral Security — Severance.] — Where, Ho Party to Convey, J—An cx( 
therefore, a mortgagee, having, besides the pro- gagee restraiiictl from eiiforcin, 
perty mortgaged, certain promissory notes made the money ordered into court, ^ 
by the mortgagor as collateral security for his heir of the mortgagee wlui 
debt, transferreii the mortgage without assigning Schaole v. Sail. 1 >Sch. A; Lef. IT' 
the collateral securities : — Held, is not entitled 

so to sever the debt fi’om the security. Ih. Construction.] — ^Wliere in a d 

, . 4. it was recired that the mortgU; 

Injunction.]— All injunction, granted against father's will to a li 

his proceeding at law to recover the amount of hereditaments comprised in the 
<0116 C)f his notes, pending a suit instituted b^ the iq his children as 

mortgagor to redeem and to settle the equities of vv'ith cross-remainders 

the parties, was sustained. Ih. ^hat for the purpose of iucr 

After Payment on Collateral Security.]— 

'Where a debt is secured by mortgage, covenant oQtnte tnil iu i 

nnd bond, if the mortgagee obtain full payment ^ rAr*nmrpYnriVp to 

on the bond or covenant, the mortgagor becomes them, ,he c v ‘ 

.entitled to the eskte. Lockhart I Ilanhf, 0 mortgaprs 
Beav. 349 ; 13 L. J., Ch. 347 ; 19 Jm-. 532. 

To Whom.] — A mortgagee is not bound to ot the proviso for redemption, 
oouvey the legal estate in the mortgaged pro- entitled to a re-conveyance o 


notice Disputing Eight to Eedeem.] — 

i To a rule calling upon the moitgagce t<,) s1k.‘W 
cause why, ii])on payment of qirincipnl and 
interest, he should not reconvoy the mortgaged 
premises, and deliver up the deeds, it is an 
answer tliat the mortgagee has (lelivered a notice 
in writing tliat he disputes the right of the 
mortgagor to redeem, although the delivei'y of 
such notice lias been made since the rule was 
obtained. Filhm v. Mopkim. 6 .D. k- 1.*. 264. 

Wliere a moi’tgagec, by notice to the mort- 
gagor, under 7 Geo. 2, c, 20, s. 3, seeks to de|>,rive 
the latter of t-aklng' advantage ■.of an apiillcation 



1649 MOETG-AG-E — Pai/iiieiit off', Reconveyance anil Deeds. 1630 

opinion as to the nature of the objection uponj Presumption of. 

Tvhich the right to redeem is disputed, and ^ 

whether or not a case for the exercise of its Generally. ]---In 1711 a mortgage for a. term of 
jurisdiction exists. Boe d. Havphon v. Loiwh, years was nmde to A. In 1712 a mortgage in fee 
4y D. & L. 270 ; 18 I.. J., Q. B. 278 ; 14 Jur. 858. of the estate was made to S., in trust for A. .In 
If such a notice contain.s a mere statement 1714 the term was assigned to C. in trust for A., 
that the mortgagee insists that the mortgagor to attend, &c., and then the equity of redemption 
has no right to redeem, by reason of the mort- in. fee was conyeyed to A. In 1717 A., reciting 
gaged premises being chargeable with, other that he was seised in fee, subject to a lease for 
principal sums than those appearing on the face ninety-nine years made by a-prior owner, grants 
■of the mortgaged deed, or admitted by the mort- and confirms that lease. Bubsequent owners in 
gagor to be due, it is insiifilciciit. Ih. their wills and deeds used terras adapted to pass 

the legal estate, granted leases for long terms, 
Practice — Eight disputed — 7 Geo. 2, c. 20.] and exercised other acts of ownership. A rccon- 
— I’lie court will not interfere under the 7 Geo. 2, veyance of the legal fee was presumed. Sod v. 
c. 20, upon an application hy the mortgagor to Beivley, 3 Sim. 1U3. 
compel the mortgagee to reconvey the mortgaged 

premises, \vhere the right to redeem is disputed After Lapse of Time.] — Eeconveyance of the 
upon the affidavits. Goodtitle d. Fldieo v. legal estate presumed under obscure circum- 

1 Y. & J. 344. stances after a great lapse of time, though the 

possession originally not adverse, but under a 

, Setting aside Sale.] — ^Where an owner trust: upon that presumption a specific -perform- 

■of au estate has first mortgaged the property, ance decreed against a purchaser. Hillary v. 
and then parted with the whole interest, he may, Waller^ 12 Ves. 2,39. 

even upon a bill framed as a redemption bill, A reconveyance of a mortgage made in 1745, 
•obtain a reconveyance of the estate, if the facts hut not afterwards mentioned in the title deeds, 
arc such as to entitle him to have the trans- ought to be presumed where no demand of either 

action set aside on any established ground of principal or interest has been made for several 

-equitable relief. Jenltim v. Parry, 14 L. T. 503. years, and mortgage deeds have been long in 
But where a plaintiff alleges that the defeii- possession of the "owner and his ancestors. Coohe 
■clants who purchased the property were acting v. Soltau^ 2 Sim. & S. 154 ; 2 L. J. (o.s.) Oh. 30. 
at the time as his professional advisers, and they 
by their answer admitted that they had acted 

in that capacit^q but that they had ceased to do c. Hone Executed, 

so for some time previously to the transaction, Generally.]— It is the rule of the court that, if 
and the plaintifi did not amend the bill and put tlie scrivener have the custody of the security, 
the fact in issue ; and where the case made by payment of the interest is good ; if lie delivers 
the bill was in several material points varied by being a bond. }.>aymcrit of the jyrincipal 

the evidence, the plaiiitifi: is disentitled to relief, jg . but. pavmeiitvof the principal in case 
and the decree of the court below was reversed, niortgage deed, the giving up the deed is 

not sufficient to restore the estate ; there must 
be a recoil VC vance. So payment of interest good, 

Concurrence of Beneficiaries.]— A mort- if mortgagee consents, or after his death his 

gagee, in whom a satisfied mortgage term was executor, either expressly or bv implication, as if 
vested Held, under the circumstances, bound be accept the money afterwards of the scrivener, 
to assign it to the trustee of the will of the mort- though the scrivener have not possession either 
gagor, without the concurrence of the parties bond. Whitlock v. Waltham, 1 Balk, 

beneficially interested in the property under the ^57 . ] Verii. 150. 
wdil. Poole V, PaSri, I Beav. 600 ; 8 L. J., '0hv ’ 

Lapse of Time,] — When the money due upon 
» ^ n r^ J. 1 ^ mortgage has been paid to the mortgagee, but 

Perusal of Assignmeat.]— On tender of j-eeSm-evanco has been executed, the mort- 

redeniption ot niortpge, mortgagee is entitled to becomes from the date of such payment a 

have a roasonablo time to peruse the assignment. mortgagee, and the legal 

B V, 6w/Y/q 9 Mod, 441, estate of the mortgagee is extinguished by 

T. . T. J T n ti ... thirteen yeans’ adverse possession of the mort- 

Perm of Deed.]— ’ftdiere all the persons Thompm,,, 53 L. J., Oh. 406 ; 

nitcrested ui an equity of redemption concur m 22 Ch D 614 : 48 L. T. 210 ; 31 W. It. 397. 


half ealf. 


Eelease without Bevesting.]— If a mortgage 
is found cancelled in the }iossessi,oii, of tlie mort- 
gagee, it is as much a release as cancelling a 
bond, but there must be some deed to revest the 
estate in the mortgagor, liar r mm v. Oweti, 1 
Atk. 520. 

d. Obtained by Fraud. 

Generally.] — Mortgagees transferred their 
mortgage to the plaintiff, who gave no notice to 
the mortgagors.,-. Afterwards the mortgagors, 
inteuding to redeem, paid- the amount secured 
by the mortgage'’ to 'the .solicitor.^ of' the mort- 
gagees, without ‘ ascertaining ‘thali .they were 
autHonsed.rto- receive' it, and the -solicitors 


In Chambers.] — Bemble, that a judge in 

chambers will not order a reconveyance of mort- 
.iGfMged premises. Morley v. Br id-yen, 2 Coll. 
C/C. 621 . 

■ At Common Law.] — A court of common 

law has no power to comp^el a reconveyance of a 
mortgaged estate after payment of the mortgage 
debt, interest and costs. Gorely v. Gordy,:l, 
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Biisapproprifited tlic inoiiey. The mortgagees Held, that, under the form of conveyance 
executed a deed prepared by their solicitors, but adopted, neither the plaintiff nor the mortgagor- 
without perusing the same or knowing its con- was estopped from denying that tae nega* i 
tents, which contained a recital acknowledging 
the reeeli^t of the money, and purported to j Ih. 
convey the ])roperfcy by the direction of the 
mortgagors to their nominees. There was no 
proper receipt indorsed on the deed : — Held, 
that the plaintiff was entitled to the usual fore- 
closure decree against the mortgagors. Withinr/- 
ton V. T<tfe, L. 11. I Ch. 288 ; 2U L. T. C87 ; 17 


^stopped from denying that the legal estate- 
had; passed, 'by 'the:'eonyeyah,ce the ^piirehasers. 

Held, that a decree must be made against tiie- 
purchasers, but for foreclosure and not for sale ;; 
and that the purchasers would not be ordered to. 
deliver up the deeds vvhicli were in their posses- 
sion,' ■ Ih: ' 

In 1854 a irmrtgmge vvas executed of real 
estate in Ireland to E. In 1855 the niortgagor 
conveyed the estate, with other ])ropcrty, to .B,, 
Purchaser without l^otice.]— In 1851 a mort- to secure a ilebt and a further advance made to. 
gage of real estate wjus made to three persons, him, B. had no notice of the prior mortgage, 
the mortgage deed disclosing the fact that the the property being conveyed to In’in as free from 
raortu'age monev was held by the mortgagees incumbrances. Before the mortgage to B. was 
upon trust. Jn*1856 the mortgagor induced the com}d.eted by registration of the deeds the mort- 
survivor of the three trustee mortgagees, in gage to E. was discovered, and B. then insisted 
breach of iiis duty as trustee, ,to execute a upon the mortgagor obtaining a release of the- 
reconveyance of part of the mortgaged ])roperty estate from E. Tins the mortgagor agreed to do, 
of such a character as to put anyone who saw and subsetiuently -obtained a reconveyance to. 
it upon inquiry which would have disclosed the himself from E. of the estate, on an assignment 
bi'caeh of trust. The mortgagor then made a to him of other securities. After the execution 
fresh mortgage to other persons, from whom he of the recorivevance to the mortgagor, no further^ 
concealed the existence both of the mortgage of conveyance was made to B., but B. was apprised 
1851 and the reconveyance : — Held, that the of its execution, and allowed the mortgage to 
mortgagees of 1855 could claim the benefit of the continue. The other securities assigned by the- 
legal" estate which })assed by the reconveyance mortgagor to E. turned out fictitious, having- 
without admitting that they had notice of the been fabricated by the mortgagor for the pur- 
mortgage of 1851. and of the trusts upon which pose of obtaining the reconveyance. E. claimed 
the niortgagc money was held ; and could set the benefit of the original mortgage, on the- 
up the defence of * purchaser without notice ground that the reconveyance was obtained by 
against the persons beneficially interested in the fraud. The court in Ireland held that B. was 
. niortgae^e of 18.51. Pilcher v' Itawlinity 41 L. J., a })urchaser for value of the release, as having- 
Oh. 485 : L. H. 7 Ch. 251) ; 25 L. T. 1)21 ; 20 been procured by the mortgagor in pursuance- 
W. R. 28 i. of the covenants in the mortgage deed, and that 

The mortgagor executed a deed purporting to he, being in ignorance of the fraud of the mort- 
convey to the surviving trustee another part of gagor, was entitled to retain the advantage 
the property, in consideration of a sum of money which the release had given him. On appeal 
not actually paid, hut the receipt for which was this decision was reversed. Fffre v. Burmeder, 
hulorsed. This conveyance did not refer to the 10 H. L. Cas. 00 ; 8 Jur. (n.s.) 1019 ; 6 L. T. 8B8 
mortgage of 1851 Held, that a subsequent 10 W. K. 587. And see 61, 4 Be G. J. & S. 4B5 ; 
mortgagee from the surviving trustee could set up BH L. J., Ch. (552 ; 10 Jur. (N.s.) 687 ; 10 L. T. 
the defence of purchaser wUhout notice against (578 ; 12 W. R. 90B. 

the person beneficially interested in the mort- The claim of E. was against tlie mortgagor,, 
gage of 1851, although this mortgage had been by paramount right to recover the estate, of 
concealed from him. " Ih. which he had been deprived by fraud ; and the 

Two trustees, one of whom was a solicitor, mortgagor acquired no interest by the recon- 
mlvanced money on mortgage. The mortgagor, veyance to feed his prior contract with by virtuc- 
with the concurrence of the solicitor trustee, of that fraudulent transaction. Ih. 
sold part of the mortgaged property without Although all matters affecting the title to. 
di.sclosing the mortgage. Regular conveyances property, or the interest of other persons in con- 
in fee to the purchasers were executed by the iiection with it, all circumstaiices which wouki' 
mortgagor, containing a recital that he was entitle parties to equitable priorities, or clnuige* 
seise<l or otherwise wmll and sufficiently entitled the character of rights which <Iepend upon want 
in fee siiuple. The solicitor-trustee received the of notice, if known to the solicitor, have the* 
purchase-monmn ajid retained it. Eleven years same effect as if actually known to the cilent,' 
afterwards both trustees executed a reconveyance this imputed knowledge has never been extendei.i‘ 
of the property so sold, the other trustee to matters which have no reference to rights; 
believing, on the representation of the solicitor-, created or affected by the transaction, but which* 
trustee, that the property was then about to be merely relate to the motives ’ and objects of the- 
sold by the mortgagor. Soon afterwards the parties. Ih. 
solicitor trustee absconded, and the other trustee „ 

then filed a bill against the mortgagor and tlie 6. v h k. 

purchasers, praying for foreclosure .against them : r/. Right to, j 652. , 

— Held, that, though the purchasers were, pur- Loss of, 1 654. ^ 

chasers for valuable consideration without notice, c. Production of,, 1 656. 

they conld not avail themselves , of any legal Costs of obtaining— C osts ais D .Ex- 
estate acquired by means of the reconveyance, post, S. 2, c, col. 18B(). 

which, having been obtained by fimid, must be ' ’•»* 

cancelled ; and that they had purchasect ■ only' itigrut to* 

the' equity of redemption. ' Bmth v. Ore'edoeky Put in Court.] — Deeds sometimes ordered into* 
44 157: L. Bi 10 Oh* 22'; ‘B1 L. T, 650 1 court for their security., ■ v, JiUl 0 r%. 

^ ^ Cary, 19. 
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/letweea Mortgagees. ]--Wliere there is a. sub-,, 
seoueiit iriortgag;ee without notice, who has pos- 
session of the title deeds, the first mortgagee shall 
not compel a delivery of the writings fiom him, 
witiiout paying him his mortgage money. Head 
Y. Eijerton. 3 F. Wins. 280, 

Between adverse Claimants. ]--Oiie tyho lends 
moncv on a security, which he is advised by a 
lawyer to be a good one, yet, if it is otherwise and 
he iias notice that another made title to it, he 
must deliver up all the writings relating to it, 
but not the mortgage deed, for there may be 
covenants in, tliat.for payment of the money. 
Oinc V. Goclolpihi^ Pre. Gh. S^S. 

Trust of Mortgage Moneys.] — ^^Where mort- 
gagee declared trusts of the mortgage moneys, 
and ti-ansfeiTcd the mortgages by the same 
deeds:— Held, that, on redemption the trust 
deeds must be delivered to the mortgagor, or, in | 
the case of one of them (being a marriage settle- I 
inent), the mortgagees, retaining it by his consent, 
were bound to furnish him, at their expense, j 
with attested copies, and a covenant for pro- : 
duction. I)o?JSO}i v. Land. 4 De G. & Sm, 575 ; ■ 
8 Hare, 216 ; 19 L. J., Ch. 484 ; 14 Jur. 288. , 

On Forgery,] — Mortgagees ordered to deliver | 
up title deeds of estate inortgaged to them by a 
fraudulent or forged mortgage deed. Wince the 
judicature act, the chancery division has juris- 
diction on the application of the legal owner of 
title ileeds to order them to be delivered up by a 
purchaser for value without notice. Mclaeod v. 
Drummond (14 Ves. 353 ; 17 id. 152) distin- 
guishetl. Oooner, In re, Cooper v. Vesey, 51 
L. J.. Ch. 862 ; 20 Ch. H. 611 ; 47 L. T. 80 ; 30 
W. 11. 648— C. A. 

After Payment— Copies.]— A mortgagee or 
transferee of a mortgage, though entitled to keep a 
fair copy of the draft deed for his own protection 
until the transaction is completed, iias no right to 
keep copies of the mortgage deed o,r deed of 
transfer after he is paid off, but wdiatover copies 
he has are, as a general rule, copies paid for 
by the mortgagor, and to be delivered np to 
him when he'pays off the mortgage. IFade and 
Thomasi, In re, 50 L. J., Ch. 601 ; 17 Ch. D. 348 ; 
44 L. T.' 599 ; 29 W. E. 625. 


closed of all right and equity of redemption ; 
and it is only where there is a covenant to deliver 
them ill case of default in payment of the prin- 
cipal money and interest, that the court makes 
such a decree. Wuema?i v. Wedlamd, 1 Y. ^ J. 
117; 30E, E. 765. 

A decree for foreclosure being made against a 
purchaser, at the suit of a mortgagee, wlio was a 
mortgagee only for a term Held, that the 
piirchaser ought not to be directed to dclivei* up 
1 the deeds to the mortgagee. Htnit v. LJlme.s^ 2 
De a. F, & J. 578 : 30 L. J., Ch. 255 ; 7 Jur. 
(K.S.) 200 ; 3 L. T. 796 ; 9 W. E. 362. 

When a judgment for foreclosure is given, 
against a puisne mortgagee, the piaintifi; is not 
entitled to delivery up of deeds of subsequent 
date to his oivn mortgage, dealing only with the 
title to the equity of redemption. Greene v. 
Fo.ster, 52 L. J., Ch. 470 ; 22 Ch. 1). 566; 48 
L. T. 411 ; 31 W.E. 285. 

On Purchase.]— A purchaser who, in a suit to 
realise a mortgage security, has paid the purchase 
money of the mortgaged property into court is 
entitled, before its distribution, to the delivery 
of the title deeds. Fowler Scott, 25 L, T. 781 ; 
20W. E. 199. 

As against Bankrupt’s Assignees.] — In 

April, 1826, A. having contracted to purchase an 
estate from B.,aiKl having had the title deeds de- 
livered to him, agreed to deposit the same with C, 
as a security for the loan of 5,OOOL, and to give iiim 
the mortgage as soon as the legal estate was con- 
veyed to him. B. afterwards conveyed the estate 
to A. ; hut before such conveyance was made, 
and after the title deeds had been deposited with 
C., the latter refused to complete the mortgage, 
unless A. would agree to pay usurious inter(‘st 
upon the sum of 5,OOOZ. A., having so agreed,, 
delivered to C. the deed of conveyance of the 
estate from B. to A. A. afterwards became 
bankrupt. In an action of trover brought to 
recover the <]cetls : — Held, that the original 
possession of the title decils, being perfectly 
good, gave C. a right to the estate whenever B. 
should have conveyed that estate to A. : and that 
he, and not A.’s assignees, had a right, therefore, 
to the deed of conve3’'ance from B. to A. Wood 
V. Grim wood, 10 B. & C. 679 ; 8 L. J. (O.S.), K. B. 
192, ■■ , ■■ ■■ 


After Becouveyauee.]— After a reconveyance Practice — ^Beeds to he given up.]— Defendant 

by a mortgagee to the mortgagor, the attorney stating himself trustee for mortgagu^es, decreed 
of the mortgagee cannot 3‘etaiii the deeds against to deliver up deeds, because he did not name 
the mortgagor as a security for the expenses of them ; so that plaintiff could amend. Sear- 
the transaction due from the mortgagee to the horouyh (^Earl) v. Parlter, 1 Ves. J. 2G7. 
attorney. WaLe. field v. Xeichon, 6 Q. B. 276; Wliere the court establishes a prior equitable 
13 L. j", Q. B. 258 ; 8 Jur. 735. title to an estate as against a person who took an 

_ , equitable mortgage by deposit of the title (,ieeds 

On Bedemption — After Eeconveyance and fj-oni the Icear owner -without notice :—Scmble, 
Be-mortgage— Eight to Original Deeds.]— hen order iiiin to deliver up the 

there have been an assignment of a mortgage p^eds, thougdi he ac(iuired them for value and 


and a reconveyance to the mortgagor, am I after- 
wards a re-mortgage to the same mortgagee. 


without notice from the person who at law wa.s. 
the absolute owner of them, Xeioton v. XewUm, 


upon an order on redemption for delivery up of gg J4.5 . 4 443 j 49 L, 088 ,; 

deeds relating to the title of the mortgaged pro- 4>^^ 2^8. v „ • - 


perty, the original mortgage and reconveyance, 

as they form links in the title, ought to be , of 

delivered up. Iludmn\. Malcolm, lOX.WVZW -i. -i tt * i-n i i-nA-r-f 

Indemnity.]“~-IJpon bill of foreclosure, mort- 

On Foreclosure.! — The common decree in fore- gagee having Ipshtitledeeds, payment of rnoitgage 
closure does not "direct the delivery uji of the .money within decreed, and ori 
title deeds by the mortgagor to the mortg^i-geein payment, of thesapapa'recohveyance wa 
the case of foreclosure, but merely that .thelwith _a ■ 

mortgagor shall be absolutely barred andAoroA iC'i'-P' 
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Pratid.] — It having beei 

suit that the ticed was in the^ ] 
.party, . tO' whom the, defendants’ 


1656 

Where mortgagee had lost, some of the title | 
deeds, he was ’'ordered, on a bill to redeem, to | 
give an indemnity, approved by the master. : 
JfkUotoib {Lord') v. JUllot^ 15 Bini. 531 ; 11 JuiVi 
742. i 

Form of bond of indemnity from mortgagee to ' 
mortgagor on redemption as to title, where mort - 1 
nnge deeds have been lost. Stohoe v. Jlooso/i, 
5 > Madd, 41, n. See 22 R. 11. 234, n. 

Under a bill of foreclosure by devisee of a 
mortgagee, the mortgage deed being lost, a recon- 
veyance directed with an indemnity, and costs 
against plaintiif. S. 11) Ves. 385 ; 3 V. Sc B. 51. 

Compensation,] — A mortgagee having inadvert- 
ently burnt the mortgage deed and the documents 
relating to the title to the mortgaged estate, some 
of which were original, and others attested and 
office copies, was ordered, in a foreclosure suiti not 
only to procure fresh attested and office copies, 
but to make compensation for the damage done 
to the estate by the destruction of the deeds, the 
amount to be settled by the master, and deducted 
from the mortgage debt, llornhij v. Matckam. 
15 8im. 325 ; 17 L. J., Oh. 471 ; 12 Jur. 825. 


Search and Inquiry.] — A mortgage deed 

being lost, the execution of it was admitted in 
the answer of a foreclosure bill, but the defendant 
swore there was an indorsement of certaiTi pay- 
ments on it. The memorial executed by the 
mortgagor and a comiterpai't iii his possession 


Proof. ]~~Wliere a deed has been lost, it 

is not necessary to prove the actual fact of the 
loss. Ahington v. Green^ 14 W. li. 852. 

A policy had been mortgaged to scciun a debt, 
and the deed was missing after the death of the 
mortgagee, but had been in existence a short 
time "before. The court refused to assume that 
the mortgagee had cancelled the deed when in 
extremis," and allowed secondary evidence of its 
existence. I h. 

An equitable mortgagee, by deposit of deeds, 
is not deprived of his right to recover his debt 
by his inability to produce either the dcccls 
deposited or any memorandum of the deposit, 
when the court believes that there was such 
de})Osit, and that tlie deeds have been really lost. 


Compensation and Indemnity. j—S. being in 
the position of a mortgagee whose mortgage was 
paid off, being called upon for a reconveyance 
and rcdclivery of the deeds, and unable to pro- 
duce man^^ 'of the most important, B., the 
mortgagor, filed his bill praying for the redelivery 
of the deeds, and, in case they should not be 
delivered up to liim, for an inquiry into the cir- 
cuinstances, and for indemnity, and for 

relief. 

been lost, but when lost was wholly nncertain. 
At the bar, B. prayed compensation as well as 
■Held, that he was entitled to both, 


general 

'The Master found that the deexls had 


indemnity 

and that compensation could be given under the 
])ravev for general relief. JJroivu v. Sewell, 22 
L. j., Ch. lb()3 ; 17 Jur. 708. 


c. Production of. 


Of Mortgage Deed, 1(>5(). 

Of Title Deeds and other Securities, 1558, 


Measure of,] — The court refused to take 

into consideration the speculative damages which 
the title, or marketable value of the estate might 
su.stain upun any future dealing with it, from 
the aUscuce of the deeds, yet held that the mort- 
gagor was upon the authorities entitled to relief 
in respect of the additional expense of producing 
ovidenee of his title, and directed a I’eference (as 
in Jfornhffx. Metrham^lCi Sim. 32.5), to ascertain 


i. Of Mort (jag e Deed. 

Generally,] — Mortgage deed in the hands of 
of the mortgagee ordered, on the a})plication of 
the mortgagor, to be produced for the purpose of 
inspecting an indorsement on the instrument. 
PhUlljhs V. Lran,<i, 2 Y. A; C. C. C. (>47, 

it was held, iqxui a (question raised as to the 
costs of a foreclosure suit, that tiic mortgagee 
was not bound, until payment of pi-imupai and 
interest, to produce his mortgage deed 1o tlio 
devisee of the mortgaged estate, tliough requested 
to do so by the latter for the [)urp(tse of a.scerraiii- 
ing the amount due, and the other [)a7licnlars 
of the security; and the refusal to produce it 
will not subject the mortgagee to costs. JJroa'm 
V. Loeliluvrt, 10 dim. 421 : il L. J., Oh. 107 ; 4 Jur. 
107. 

Unless a sjiecial case is matle out, a ])laintiif 
is not entitled to Inspect the murtgtige <leeds 
cither of a prior or of a subseuiieiit moi-tg’agee, 
though the mortgagtn? by In’s answer (unve.s ieu,ve 
to refer to the <lecd. Jfoa'ard v. Ilohlomn., -4 
Brew. 522 ; 5. Jur. (n.s.) 130 ; 7 'W. E. 223. / 

A bill was filet I by a legatee of a legacy c-harged 
on a term again.st the tru.stee am 1 agai nst die mort- 
gagee of the term under a mortgage marie lij the 
surviving trustee, who laid pow<ir to give receipts. 
The bill made a case against the mortgagee of 
knowledge of circumstances which affected him 


gagee, account decreed, with an inquiry as to 
them. Stolive v. Itolma, 3 Ves. A B. 51. 8. C., 

<> Madd. 41, n. ; 11) Ves. 385. 8ee22 E. R. 234, ii. 

Practice.] — Notice to redeem a mortgage hav- 
ing been given, a title deed was missing ; and 
the mortgagor brought his action for redemption 
and for an indemnity: — Held, that the action 
was 7’ightly brought, in order that' the loss of the 
deed might be established and that the plaintiff’s , 
title justified, although the defendants ha<l before i 
the action offered an indetnnity, the terms of 
which w'erc in controversy. Jmim v. Jtmanej, 
48 B. J., Oh. 345 11 Ofe B. 3DSq 27 W. R. 617. 

v Interest) •*— , Held, , also, ' that ' 'interest 
ceased to run on the day fixqd for 'redemption 
under the nottev Jfe/,,, 
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but did not allege that j Of TiUc Deed^ and Othe. 

Imittod the deed, and GeneraUy.] — A mortgagee has no i-ight to 
it when nroducecl, but shew the title o£ his mortgagov. lamhert 
" ■ the plaintifi iJoyCT's, 2 Her. 489 ; 16 11. K. 201. 

•a^e deed. A mortgagor is always entitled to iiispect tiie 

’ ^ mortgage deed, although not the other title d.ee( Is 

ti-nst from 1\ of two in the hands of his mortgagee. v. 

•t of a L. B.. 1 Eq. 436 ; 12 Jur, (N.s.) 2 ; 13 L. 1. 41)6 
14 W. It 166. 

By Mortgagee — B efore Payment,]— Mortgagee 
may refuse to part with the deeds till the money 
paid, but ought not to deny an inspection In 
s hands. Tfwvtili lU v. JEains^ 2 Atk. 382 ; ll 


Ppi.ee £1: 
half ealf, 


with a' breach of trust , 

the deed disclosed those circumstances. ihe 
mortgagees answer a( 
craved leave, to refer to 
denied the notice : — Held, that 
eould not have production of the niorti 

n. 

In a suit by assignees in 
policies of assurance (which formed pari 
trust estate in T.’s hands as surviving executor 
of J.) to im])cach an alleged prior mortgage ot 
the ]:»olicies by T. to the company which 
them, the bi'il, in eilect, alleged (though the _ 

answer denied) that the giving of tliG prior inort- is} 

ange was a breach of trust on T.’s part of whi'ch his hands, 
the com])aiiy was aware at the time, 'pie bill a oc . . o 
also alleged, and the answer admittec.!, that the 
company intended to siiiTcnder the policies or 
Sicll them by auction. On summons hy the 
plaintiffs for production of dociiincnts . Hehi, 
that the plaintiffs had not shewn sufficient 
intci'cst in the mortgage deed to entitle them to 
its pjroductiou. Carter v. Iluhbavli, M. K. 

354. 

The policies being the plaintiffs’ title deeds, 

were ordered to be produced. Ih. 

k. mortgagee, though not bound a'Ciieraii.y to 
p>rodiice deeds which he In 
character, will always be or 
actual mortgage deed to the mortgagor, 
that deed shewed the mortgagor s rig. 
deem. Patch v. ^Vnrcl. L. 11. 1 Eq. 4o6 
(N.S.) 2 ; 13 L. T. 41)6 ; 14 W. R. 166. 

ill a suit by a mortgagor to open a 
decree, the court, on a motion by the mortgagor, 
will order the production of the mortgage deeds 
in the possession of the mortgagee. Ih. 

Where a solicitor has acted for botli mortgagor 
and mortgagee in the preparation of a mortgage, 
and he afterwards acquires a right to thp money 
thereby secured, and a decree is made in a suit , ^ „ 

to foiWlose the mortgage. Hie mortgagor is 
entitled, in a suit instituted by him to impeadr dant claimm, 
that decree, to call for the iproduction ot the ^ 
mortgage deed against a person holding it as 
trustee "for the solicitor, although no fraud is 
alleged in the preparation of the deed. 1 h. 

Under a commission against a bankrupt mort- . 

gagor, the commissioners have authority by in^ 

6 Geo 4. c. 16, ss. 33, 34, to enforce from a mort- (is.S.) t>4o , i 
gagee of' the bankrupt’s property the production ! 
of bis mortgage deed. The rule that a purchaser 
for valuable consideration, without notice, can- 
not be compelled to discover b... 

not extend to the mortgage or purchase^ 
itself. Caldecott, jparte, White, I ft re, Mont. 

'''"bn a bill by a mortgagor for redo 
mortgagee is bound to produce tli 
deed' for proof at the hearing ; bu’ 
gagor is not entitled to sec the ^dc 
other purpose. Beauwofit v. Po,si 
011.4. , 

In a bill to redeem, the plaintiff c 
validitv of one of several mortgages 
defendkit '.—Held, that he was not entitled to a 
production. Orlfij> v. Plat el, 8 Beav. 62. ^ 

In a redemption suit the mortgagor is not 
entitled to have the mortgage deed produced 
and left with the clerk in court for the usual 
purposes, although admitted by the defendant, 
the mortgagee, to be in his possession* He 
is, '^however,"' entitled to the . production in an 
account of rental. 3I‘‘Cimh v. * o U. .3*,. 


Also Executor.] — A defendant, the 

trustee and executor, was also mortgagee of 
part of the estate. Upon a bill for the adminis- 
tration of the estate : — Held, that the defendant 
was not bound to produce the mortgage and title 
deeds, but that he must produce all accounts in 
his possession relating to the mortgage. 
v. Butler, 33 Beav. 289. 

By Tenant in Common.] — Motion on the part 
that of the plaintiff for the production of a deed 
■Teved to proclii'ce the allegeil to be in possession of the tiefendaiit a& 
— r because tenant in common with the plaintiff, rerused ; it 
id Hit to re- appearing hy the answer that defendant had 
* 12 Jur. sold his share, and was ih possession of the <lecd 

in question only as mortgagee to the purchaser* 
foreclosure Lamhert v. Ilor/er^-, 2 Mer. 4S9 ; 16 11. R. 204. 

By Purchaser for Yalue.]— -A deed in the 
custody of a purchaser for valuable considera- 
tion, which the bill impeachedior fraud, ordered 
to be protluced. Kemiedy y. (rreeUy B Sim. 6. 

Between Mortgagee and Purchaser,] — 

gee of a terra of years, against a (lefen- 

to be purchaser of the fee .for 

valuable consideration without iiotice. The plain- 
tiff held not to be entitled to production of title- 
deeds in the defendant’s possession ; but the* 
defendant held bound to pioduce one of tliet 
deeds, the contents of which he partially de- 
li is answer. Hunt v, Blui.es, 5 Jur., 
W. R. 471. 

Mortgagee Purchaser of Equity of Redemp- 
tion.] — Order for the production of title deeds of 
iTisHiHe deeds' does I a mortgagee, who also claiinecl to be a purchaser 
deed of the equity of redemption, refused, Cree/ir 

’ 'wood V. Bothwell, 7 Beav. 291 ; 13 L. J., Gh. 226. 
In 1799 A. executed a mortgage of his estate, 
the by demise thereof for a term of 1,000 years, 
ac'^e for securing 400?. and interest. A. afterwards 
ikt- made his will, dated in 1811 ; devised the same 



#IOZ.. and interest, but also the amount expenaea i^nai. ^session of the deed, and 

on the premises, before he could be reriuircd to f • J-' ^ ,,Uich it u-as recited 

produce the deeds _ relating to the same. On debt tvas paid off ; but he 

motion for production of the deoj ii • • ^ fact°this was only done for the purpose 

possession, relating to the premises, it was held ^ ^ tj^at he had taken an 

Ihathcvas not boinid to produce them for the f that if he had 
plaintiff's iospection. i 0. iiotlieeu a mortiragce he must have produced the 

mvler to cmnplete such sale, iirm-y v. 1 Drew. 

lLoar..-!«. W ; 1 W. E. 378. 

Impeached Deed.] Excuse for non-Production.]— Where, in 

L suit for the administration of a testator’s 
estate, a mortgagee was ordered to produce 
before the Master all deeds and writings reiating 
to the estate which were in his custody or power, 
.cuc.Lt.ix- he does not sufficiently account for the non- 
obtained production of them, by stating that several yeai« 

, before the decree he had deposited them with a 

third person as a collateral security for money 
advanced by him. v. J%m*, 6 Jur. 497. 

— Denial of Mortgage.]— The plaintiff im- 
1 a certain deed in the defendant’s posses- 
arid delivered^the 1 sioii, and stated in his bill that this deed had been 
= ° ' ’ 1 ^^^^ i^Q retained I left with the defendant as a security for a loan ot 

' money which had been since repaid, ine cie- 
fendant, in his answer, admitted the possession 
Ilercn V. FeD-ens, 4 Beav. I and relevancy of the impeached deed, und^ s^^^ 

- ^ ’ I that it was a bona Me conveyance to him 

I valuable consideration, and denied that it had 
Power of i ever been so deposited with him as in tlie bill 
' mentioned Held, that, as the defendant denied 
that he was a mortgagee, the plaintiff’s wbole 
statement, that there had been such a mortgage, 
and that it was paid oft', must be regarded, and , 
that the plaintiff was entitled to the production 
of the deed. Seciis, if the defendant had clainied 
the privilege of; a mortgagee to refuse prodiictioh 
of the deed. Jones y. Jones, I Kay (App.) vi. 

Privilege.] — In a suit for redemption by 

a mortgag'or against the traiisteree of the rnort- 
crage only'^ the plaintiff confessing the defendant’s 
title, but stating that he was unable to discover, 
and seeking discovery, by what means the de- 
fendant made it out Held, that the defendant 
3 not bound to produce the deed of transfer to 
same I him, which his answer admitted to be in his pos- 
session, and to be relevant to the matters in 
question, on the ground that it was privileged as 
the defendants title deed, Len'is v. Fcivis, 1/ 
Jur. 253. 

—Trust for Sale.]— The purchaser from the 
trustee of an equity of retlemption devised in 
*t, in a suit for redem}>tioii 
some of the cestuis quo trustent, 
oduce the agreement ior sale and 
on the ground that they relate 
:0 his title. Smith v. Barnes 35 
9 ; 11 Jur. (K.S.) 924 ; 13 L.^ T. 402 ;; 


On Sale.] 
the suit. 
property 
in the ^Master 
necessary in 
V. Harding, 

Boouments depending on _ 

—If a thle deed in the defendant's possession 
be impeached, all subsequent documents which a 
depend upon and proceed from it i-nay be re- 
quired to be produced, as well as the deed itselt , ; 
and, therefore, in a suit to set aside a convey- 1 
anco of an e(iuity of redemption .to the deteri- ; 
dant. a receipt for the mortgage-money f 
bv him after the date of the deed must be pro- 
duced. Jones V. Jones, 1 Kay (App.) vi. 

Copies retained hy Mortgagor— Production 
to Chargee. 1— -The defendant being entitled to 
.an estate, subject to a charge thereof , belonging | P.eached 
to The plaintiff, 1 . ^ 
title deeds to the mortgagees, 

^f.pies -.—Held, that he was bound to produce 
the copies, though Jffie mortsmgees not 

parties to the suit, 

It- ; 10 L. .1., Ch. 273. 

Settlement reversing general 
Appointment.]— By a deed of settlement a 
tmucral power of appointment over estates was 
reserved to the settlors, subject to which, the 
.estates were limited to the settlors for their lives, 
with remainder to other persons in strict settle- 
ment. Tlie settlors executed their power of 
npi)ointment by mortgaging the estates Held, 
that the mortgagees could not, in a suit tor 
redom]itiun brought by one of the remainder- 
meit, be ordered to produce the deed of settle- 
ment nv to £rivG an v discovery as to it. Chichester 


Security for Delivery.] — Mortgagee has a right | was 
to proceed on his mortgage and bond at the 
time : but mortgagor shall not be obliged to pay 
upon his bon <r unless secure of his title deeds 
being delivered up. Schoole v. Sail, 1 Sch. & Lef. 

176 .'' 

Covenant to produce.]— A mortgagee, being 
<leereed to reconvey one undivided moiety of mi , - - ^ 

estate included in his security (a part of the trust for sale cannot, 
Tioincr Rn,risfiod5 to the mortgagor, and being instituted by seme c 
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MORTGAGE — Payment off, Reconveyance and Deeds. 
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'Contents of his title deeds. 
4 T. & C. 442. 


Addli^oti V. Walher. 


■ Particulars.]— A second 

mortgagee of premises tiled a bill to redeem 
;againRt'the first mortgagees, who were a firm of 
bankers, and alleged that one partner hatl died 
■and another bat! retired, and asked that the 
defendants miglit set forth a short statement of 
.all tleeds and transactions wliereby the mortgage 
had liccome vested in the remaining partners. 
The defendants admitted the death and retire- 
men I of the two partners, and that by certain 
■d(-eds the mortgage had become vested in them, 
hilt refused to set forth the iiarticiilar statements 
req aired An exception to this answer was 
■overruled. Bnihi water v. De Wintor.. 3:4 L. J., 
OIL 2:48 : 9 Jnr. (x.s.) 127t) : 9 L. T. 508 ; 12 
il. 40. 

The mortgage stated a settled account between 
the parties "shewing 5,(J00k to be due : but the 
bill alleged that there was iio settled account, 
and that no such amount was due, and asked how 
the defendants made out the amount. The de- 
fendants answered that the account was not 
made out in writing, but was stated orally to the 
mortgagor, and was admitted by him to be correct, 
ami that they believed 5,()0()L was due from the 
mortgagor to the defendants, who w'cre bankers, 
upon the balance of account ciirrent, at the date 
of the mortgage, and in respect of bills held by 
the defendant’s firm, upon which they had made 
advances ; and they refused to state further par- 
ticulars: — An exception to this answer was 
allowed. Ih. 

Disclosing Accounts with Third Parties.] 

—Where a bill, to redeem, charges that a secret 
partnerslup existed between the mortgagees, who 
were bankers, and other persons whom the mort- 
gagees <leclared to be customers merely, the 
mortgagees will not be compelled to disclose the 
accounts between themselves and the other per- 
sons. Ih. 

Inconsistency.] — ^Where there is an acci- 
dental inconsistency between the answer and tlie 
vscliedule, a defendant will be compelled to put 
in a further answer. Jh. 

Mortgagor only Surety.] — Where a bill 

alleged that the mortgagors were sureties only, 
the mortgagees were c<.)m}.>ei]ed to set out their 
dealings with the alleged principals. Ih. 

— - Order before Defence.] — In an action for 
redcjnption against a mortgagee in possession, 
an ov<ler for ]>rod.uctioii of documents made 
before the defence was delivered, and without 
any special case for pj-oduction being made, was 
afiirnmd. Ilaneoeh v. Guerin. (4 Ex.. 1). 3) con- 
sidered. Union Hank of London v. Jfanhy, 49 ! 
L. J., Ch. 100 ; 13 Ch.‘ I). 2:49 ; 41 L. T. 393 ; 
28 W. li. 2 : 4 . 

— - After Bepiieatioa.] — ^ii^^here a plea of the 
statute of limitations was pleaded to a bill for 
redemption against a mortgagee in possession, 
and the bill stated that interest had been paid 
within twenty years, but contained no charge . 
of documents, and the plaintiff had filed a repli- 
cation Held, that the plaintiff might never- 
theless compel production of documents by the i 


defendant, for the purpose of obtaining evidence 
upon the issue tendered by the bill as to pay- 
ment of interest within twenty years. Parldn- 
mn V. Chanihcrs^ 1 K. & J. 72 ; 24 L. J., Ch. 
47 ; 3 Eq. E. 2U ; 3 W. E. 130. 

Person Interested.] — Person interested 

in issue devisavit vel non, refusing to he party 
to it, is yet allowed to attend trial b 3 ' counsel, 
and ordered to produce deeds, Ac., except those 
she held as mortgagee. Pindar v. Smith. 
Madd. 48. 


Fraud.] — Where, as a security for money 

advanced from time to time to A., the creditor 
of A. had taken vailous bills of sale and assign- 
ments of A.’s personal property, but had left A. 
in the visible user and enjoyment of that }>ro- 
perty ; u})on a bill filed hy a subsequent judg- 
ment creditor of A., impeaching the prior 
securities for fraud : — Held, upon motion before 
hearing, that plaintiff was eiititleil to production 
of the several bills of sale and assignments. 
JVeatfi V. Latimer, 2 Y. &: C. C. C. 257. Afhrmed, 

11 Biigh (N.s.) 112. 

Transfer after Bill.] — After a bill for 

redemption had been filed, but before the sub- 
pcxina had been served, the mortgagee transferred 
his mortgage, and his transferee was brought 
before the court by supplemental bill. It was 
alleged that the transfer had been made for 
fraudulent and vexatious purposes : — Held, that 
the plaiiitifi: was not entitled to the production 
of the deed of transfer. Gill v. Eyton, 7 Bear. 
155. 

Botiee — Costs.] — In a mortgagee’s suit for 
pa 3 nnent at a fixed time and place, or for a sale, 
the mortgagor has a riglit to require the produc- 
tion of an athdavit of documents by the mort- 
gagee, but he must give notice that he recpiires 
it, and it must be at his own expense. Weeks 
V. Stoiirton, 12 L. T. 71 ; 13 W. E. 489. 

Where an affidavit of documents was not made, 
and a power of attorn refused to be produced 
on the one hand, and payment refused on tlja 
other, pa 3 aneiit was ordered on. a future da 3 " on 
production of such affidavit, but no costs of a 
summons to determine the right in point of 
practice given, there being no rule on the subject. 
Ih. 

Effect of Solicitor’s Lien.] — See S 01 -.ICITOE. 

L. EEDEMFTION. 

BiyU to, 166:4. 

Coneealnient of Prior Jlortyaye, 1677, 

Equity if lied em.jdlon, 1678. 

Time 

See also B. 2, ante, col 1449. 

Proceedlnys for, 1686. 

Costs and Ede;pe7tses. See post, S. 4, col. 1849. 
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UOBTOrKG'E—Redenqnhm. ^ 

I wise from another pei-son wim 
to the foreclosure, may bring his bill ot rec 
tion. BromiU v. JInor. 9 Hare, 

- Covenant against re^* Bdief will not be given in such, a case, 
,s unreasonable, and not elaim for redemption stating only mat 
Co. y. Athjna, 1 Comyn, piaintifi is entitled to the equity ot rctlen] 
under certain instruments, but _ not statin j 
mortgage can make it the proceedings in the suit for toreclosi 
rthe^death of the mort- the grounds on which the plamtiJi seeks to 
failure of issue male of his body, aside. Ih. 

ainst whoni.J — Courts ot equity, \'v 
to remedy the great ineoavenieiicp 
erly arose from the .mortgagees 
ning absolute at law, if the mortgag 


a. (xeneral Principles. 

Covenant against.] - 
dcmptioii of mortgage 
enforced. Indkt 

34i). . . 

Ko agreement in a 
irredeemable, either after 
gagor, or upon _ 

limrai’d v. jdarHa, 1 Vern. 190. 

Petter on.]— Where mortgagee by agreement, 
either in the mortgage deed or a sepai-ate one, 
fetters the redemption with a fraudulent design 
to get the estate, it will not avail. .Wlor v. 
Lecff. 2 Atk. 494. 

Absence of Covenant to repay.] — In common 
iimrrgaees, the want of a covenant foi lepaj- 
xnentr of the inortgage*money is no bar to a 
redemption. Ih. 

Eight strictly adhered to.] — Where a clause 
of redemption is in a separate deed, the court 
adheres to it strictly,- to prevent the equity ot 
redemption from being entangled to^ the pre - 1 
n? thn mortLma'or. Balier v. ind. 1 Vet>. 


Price of.]— The ]irice of redeeming the mort- j ^prondMortsaffeehny 

gagcl pK.n.iscs - -J,* ifkrci : I Sallf- T seSIn^rtgag^ 

gagov to redeem it ^ oukl ^ po„,ei of sale contained in th 

Ch.d4o; 7Jur.299. ^ ^ 95 ^ ; 

Compulsion to.]— The owner of the equity of H. & M. 392 ; 34 L. J., Ch, 
redemption of ode of two estates compnsed m a) 3cS5. 
the same mortgaire cannot be compelled to The circumstance that tii 
redeem it seiwratelv, his right being to redeem is in the shape of a trust tor 
the whole, subject to the equities of the other the case. Ib. 
nersons interested. Hall v. Heioard, 55 L. J., „ « 

Ch.'604 • 32 Ch. IX 430 ; 54 L. T. 810 ; 34 Wb R. Inns of Court Chan 

Kri n \ equity will not lie to rede 

chambers in the inns of coi 
Title— Must he shewn,]— He that comes to must apply to the bench, or t 
redeem a mortgage must shew a title to the society. Secus, if on. app ic 
equitv of redemption. Lomax, v. Bird, 1 Vern. they refer the plaintifi: to hi: 
jg 2 . llaUcdraw y. Brower, bel. 0. 

"^lipon a bill to redeem, a prima facie title is 189 ; 2 F. AVms. 511. 
sufticient ; and an issue shall not be directed, . • m a 

though the title is complicated, if uncontra- Tenant in lail.J A. 

dieted Byni v. Bowremao, 3 Swanst, 241 ; 19 settled certain estates, then 1 : 


MOBT G-xiGE ede mptioii , 


1665 

— By' Eemamdermaa, agaiast Mortgagee i 
of Barticuiar Estate in Equity of Redemption.] j 
— A mortgagee who is also assignee ' or ,, mort- 1 
gagee of a particular estate An the equity of: 
redemption is not, during the eontiimance of ' 
that particular estate, subject, without his con- ; 
sent, to redemption at the hands of a reinainder- 
man. v. (Younge, 9, 21) followed. 

' Pi'out Y. '(h(dk% t>6 .Xj, J., Cli, : 24 ; [lS9i>] 2 Ch, 
808 ; fo -Xi. T- Xd9; .45Y\hdh 1 ■ , 

Usurious Loan.] — if A. mortgage stock 

to IX., by a conveyanee, wiiicii is apparently 
absolatc, and B. assigns it to C. as a security for 
an usurious loan, A.’s right of redemption is not 
affected by the transaction between B. and C., 
but is as* extensive against C. as against B. 
Jolimon V, 1 I-^. J. (o.s.) Ch. 112. 

4 & 5 Will. Sc M. c. 16.]— If a mortgage by 
the statute 4 Sc 5 Will. & M. c. UJ, becomes 
irredeemable, it will remain so in the hands of 
the assignee, though assigned in const leration of 
t ho. principal, dnterest and costs due dhereon. 
Stafford V. Selhifs 2 Veni. 590. 

If a subsequent mortgagee redeems such mort- 
gage, he shall hold the estate irre<leemably. Ih. 

If there are more lands in the seco.nd mort- 
gage than in the iirst, that seems to be a case 
oinitted out of the statute ; but the adding an 
acre or two shall not exempt it, for that may be 
a contrivance to evade the statute. Ih. 

Eraud.] — ^^Vherc possession is gained against a 
mortgagee by framl, ponding a suit, it rnust^ be 
restored before there can be any redem|.>tioH. 
Lant V. CrhfjK, 15 Vin. Abr. 467, pi. 16. 

Mortgagee’s Right to Retain Securities.]— A 
mortgagee who is being reilcemetl cannot retain 
any ’of his securities to answer contingent 
liabilities of the mortgagor to him. in the absence 
of an express agreement to that elfect. J/rr- 
chanti ' Btinh of "London v. Ma v.d^ 18 VY. XL 312. 

Bisputiug Eight to Redeem — Estoppel.] — 
^Service of notice of foreclosure by the niort- 
gogec on the occupant of the moitgaged. pre- 
mises tloes not estop the mortgagee from disput- 
ing the occupant’s title to redeem. Pratt noth 
Motj Ckoicdnj V. Pa mr niton Potj, 8 W. 11. 29— 

P. b. 

• Construction — * ‘ Redeemable. ’ ^ ] — H. advanced 
money to P., and by agreement was to receive 
the whole amount (h.ie from B. in acceptances of 
the I). company to O.’s drafts at six, twelve and 
eightecii mouths, “ but, if not sufficient bills at 
such <l.ates are received from the I). company, 
then the balance to be made up in similar bills 
at twelve, twenty-four and thirty-six months, 
'.upon which lb/, per cent, interest shall be pay- 
able, such last "mentioned bills to be rcileemable 
at any time”, Held, that the word “redeem- 
able ’"implied that the debtor P, might take up 
the iast-mentioiie<I bills at any time, irrespective 
of the other debts due by him to H. IliUs v, 

, I>mLrr, U U IV 197. 

; Practice —Redemption not Brayed-] — Although 
a mortgagor is not entitled to a decree for. 
redemption on a bill which impeaches the mort- 
gage security and contains no prayer for redemp- 
tioii, yet stich rule does ■ not apply' where,,, the 
issuesAliscIosed by the pleadings are not merely 
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mortgage or no mortgage, but whether the defen- 
dant, by means of his acts subsequent to the 
impeached mortgage, had ceased to be mort- 
gagee and had become absolute owner, and also 
whether the mortgagee’s advances on the footing 
of the naortgage had not been more than satisfied 
by his receipts, the bill praying for an accounr 
and offering to allow to the mortgagee all just 
credits. JVatioml Bank of Auttfralanht v. Vnlfrd 
Handin-Iland.^ 4 App, Cas. 391 : 4i> h. T„ 

697 f 27 W. E.’ SSO— P. C." 


b. Crown. 

Equity of Redemption in.] — A. died intestate, 
unmarried and illegitimate, having mortgaged 
his real estates to B. for 500 years, and having 
subsequently mortgaged them to B. for an 
additional sum by deposit of the title deeds. 
The fee simple wnis not worth the mortgage 
money : — lield, nevertheless, that tiie mortgagor 
could not be deemed a bare trustee for the mort- 
gagee within the statute 4 & 5 Will. 4, e. 23, s. 2, 
so as to deprive the crown of the equity of 
redemption ; but it was ordered that the estate 
should be sold in the administration of assets, 
and B. declared a purchaser with liberty to 
apply to tlie crown for a grant of the fee simple. 
Boffarn v. Jlaidc, 1 Y. & C. C. C. 4. 

Escheat.] — A., having mortgaged freeholds for 
a term, with a proviso for cesser on payment, 
(lied, intestate and witlnmt heirs : — Held, that 
the crown was entitled to the legal reversion in 
fee by escheat ; and would have been a necessary 
party to a suit by the administratrix, couldit have 
been maintained. Cattlotf v. Bnofmai, 33 Beav. 
551 ; 34 L. J., Oh. 96 ; 12 \V, E. 927. 

Redemption by Outlawry.]— J., having made 
a mortgage of his estate, was afterwards indicted 
and outlawed for high treason. The attorney- 
general thereupon exhibited a bill in the court 
()f exchequer to discover the consideration of 
the mortgage' and what wms due upon it, and 
that the ciown might redeem if anything was 
due. The court directed .several issues to be 
tried at their own bar, relative to the considera- 
tion of this mortgage, Ac, Upon the trial, ver- 
dicts wci'e found in favour of the mortgagee : 
but these verdicts were so general that appliea- 
tk)n was ma.de on behalf of the crowii for a new 
trial. This Was not only refused, but the courts 
on hearing the cause upon the equity reserved, 
ordered the information to stand dismissed. On 
an apjpeal, this decree was reversed ; and the 
attorney-general on behalf of the crown, was 
admitted to redeem, Aft.-Geai. y. Croft n. 4 
Bro. H C. 136. 


c* Joint Right, 

Cxenerally.], — Where several persons take 
interests in an equity of redemption by one and 
the same ihkrument, only one common right of 
redemption is given to them all by the decree 
but, if they take under diffierent instruments, 
they are entitled to have the mortgaged property 
ofeed to them successively, according to the 
dates of the instruments under wdiich they take. 
The latter rule- applies where a purchaser or a 
mortgagee' of an equity: of redemption <of one 
.,e^ltate-ia.eQm.pellecV to redeem another. also by. 
] virtue of tbe'.dobtrine of consolicktion, Beeror 
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a lease for 1W«? (after payment ^ 
his two grandohikli-en, H. and w_., 
of them died -ftithout heira of their 
then the share of him so dying 
the testator’s other grendchild, C. 
nnf * anil, on a bill fiiccl by a V< 

; toUse, it was held that H. and upon 
itled to redeem in equal moieties. 

Chappdl^ 3 Bro. P. 0. 50. 

ime— Acknowledgment of one J oint Beclining 

—Two ioint mortsagees of lauds had mortgagee 


decree, and the aocomit xaiteu m 
such decree was obtained wiU noi bi 

of aubset^nent incumbrances. Jionvtti. 

2 Vera. 6G3. 

First Mortgagee, Duty of.J—Firrit mo: 
oui?bt, without a judicial proceeding, to 
armeiit 'from a second mortgagee, and 
■-1 to convey to him the mortgaged 
^^dtll or without the coiicurreiice ot_^ th 
gagor. Smith v. (rreefij 1 Poll. C. P. ooo. 

to he Redeemed.]— Where 
“ I --Grtgagee refuses, to . accept aii. oifer' 
for made by a second mortgagee to redeo 
Uy and an actiom for redemption is^.comi 

had written lettem “t" 

'“AlXlff ”uch as' weU as the costs of a successful ap|^a 
rint Zt’gagee* did plaintift Me, 66 L. 1 . 

Igmeiit within 3 & 4 • B- 1^^ 

1C equity of rodemp- Iniunction.]— A pnisue incun 

iso'fi y. ^O'ym<0c^ 39 ^ fVi» first mort^mj^ec 

97?^ • igW P 800. oSered to pay oi± tne nrsr 

"f p’ 6 Ch *478 • 25 being deePmed, he filed a bill to compel 
L. P. bUm i/5 , ^9 fer/ The first mortgagee having aft 


^ 1 P.. ] A fm bfo Practice.]— Where there was a suit b; 

lev mOT redeem in the mortgagee (in possession) against the mi 

r ^Flul 2 Preem 210. and numerous other mortgagees, tin 
r. _f lull, 2 a leem. 2iu. pj^^ies 

a motion- by the second mortga.gec 1 
Cortgagee. payment of the ])laiiitific’s ])rincipal, mte 

ir.l— Subsequent mort- coits, the estate I 

mortgage must redeem all proceedings stayed ; but directed . 
12 Ves. 59 ; .8 as to the priorities and mcnmbi-anco; 

parties. Palm v. mwrirdx, S 3iiv. Os.i 
all his estate to one 6L. T. 600; 10 W. E. 709. 

Absence .of Mortgagor.]— Ther 

be an adverse redemption bet’ween ^nio. 
in the absence of the mortgagor ; it, t 
by contract or other circumstances, f 
mortEragee is precluded from bringh| 
unable to bring, the mortgagor before t. 
a suit by such second mortgagee to rec 
fii-st cannot proceed. RamshoUimi y. 


gagee redeeming a pi 
it entirely. Palh v 
E. E. 283.- 

If a man mortga 
person, he may notw.i 
puisne mortgages mo: 
mortgages should hi 

payment of proport , i- 

first mortgagee could never come to his due, 
until all those proportions were settled ; and an 
crimnal mortgagee ought not to be entangled 
with questions arising among subsequent mort- 
^ao'es, for he has a right to be redeemed entire, 

Snd not by parcels. Lord Chancellor said, such 
a redemptloii was never allowed. Titl€if v. Thii 
t^Vin Ahr. 447, pi. 19. .S.C'.,2y.& C. G. C.399,n. 

What Entitled to.]— The only relief to which sive m 
a second mortgagee is entitled is to a decree for appear 
the redemption of the first mortgagee, and for will b< 
the foreclosure or redemption of the mortgagor, jgamst 
He has no right to compel the first mortgagee to 390. 
transfer to him his first mortgage, on payment 
of what is <lue, or to call on the mortgagor to •— 
loin in such transfer. Mamuhittoin v. allis^ 5 One 
L.j.,ch.92. ‘ 
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answer to interrogatories not only the amount | tors to trustees, who in 1847 assigned them to 
due upon his security, but also what securities the defendant ; and the defendant afterwards 
he holds for his debt. Wed of Enfjland and procured from his brother an assignment to 
South Wales Bault v. XieltolU^ 6 Ch. D. 613. ’ himself of the two first-mentioned shares, who 

thus became legal owner of the whole four shares 

Account, how Taken.] — In a redemption in the newspaper, li. died in 1852, and the plain- 

action. by a second mortgagee against the first tift became personal representatiye. In 1855 
mortgagee, the account "to be "taken at the the plaintiff filed a bill for redemption, alleging 
i]]<ta'iice of the second mortgagee must be taken that there was no sale in 1841 by the defendant 
In all respects as though it were being taken at to bis brother : that the assignment wars a mere 
the insta^nee of the mortgagor liimself : and the fraud on the part of the defendant to acquire 
second moitgagee may assert such eciuitv as the the absolute ownership, and to exclude the inort- 
inortgagf)!- himself niight have had to "exclude gagor from the property; that no consideration 
any particular item from tlie account. J/ain- passed ; and that the defendant never accounted 
land V. J.fjohn, 58 L. J., Ch. 361 : 41 Ch. D. to the mortgagor .wHeid, that the plaintiff was 
I'M) * 60 Tj. T. 614 ; 37 W. R. 411, entitled to redeem, llohertson v. Norrh, 4 Jur. 

(N.S.) 443--L. C. 

e. Other Cases. Unconscionable Bargain.] — A man 

Who may Bedeem — Personal Bepresentative.] twenty-six years of age, entitled to a reversion. 
— Tlie personal ]-eprese7itative of a mortgagor of of 600?., but wholly without present means, 
freehold estate has no right to file a bill against applied to a money-lender, who advanced him 
the mortgagee to I'ccleem. Catley v. Saoajmn, 33 85?. on a mortgage of the reversion for 100?., 
Beav. 551 84 L. J., Ch, 96 ; 12* W. E. 927. with a provision that, if default should be .made 

C., being entitled to real estate, demised it for in payment of the 100?,, the 100?. should bear 
1,000 years, by wmy of mortgage, subject to a interest at 5 per cent, per month. Twelve years 
proviso for cesser of the term on })aymeut of the afterwards the reversion fell into possession, and, 
mortgage money by C., his heirs, executors or on a bill filed by the personal representative of 
administrators. C. was illegitimate, and he died the mortgagor, a decree was made for redemp- 
intestate and without issue. His wife having tioii. on payment of the sum borrowed and 
taken out letters of administration to her husband, simple interest at 5 per cent. Bey non v. Cook, 
filed a bill to redeem Held, that she could not L. E. 10 Ch. 389 ; 32 L. T. 353 ; 23 W. R. 531. 
sustain the suit. IIk 

A bill by an administratrix, with the will Equitable Mortgagor by Beposit.l — 

smnexe(l, o£ a mortgagoiN having also a. beneficial ^^3 been an equitable deposit o£ 

interest, but becoming an insolvent debtor alter secure repayment of a loan, an action of 

the oommeiicement ot the suit for redemption aotijuie cannot be liiamtaiiied therefor prior to 
against a mortpgee and others, including the repayment. The remedy is by a suit for redemp- 
heir-at-law ot the mortgagor, who retused to bo y ^y^ramM-y application for the deeds on 

joined as plaintiff, the assigiiees in insolvency (.gj.ajg of substituting for the security a sum of 
being made detendants, and the trustees ot the jjjppgy equal to the amount secured with a proper 
mortgagors wnll having died in the testators uiargin. Banli of Xew &mth Wales O' Connor. 
lifetime, dismissed with co,sts ; there being no -g j p_ c. 82 : H App. Cas. 278 ; 60 L. Ti 

authority tor the proposition that where a trustee 405 

is appointed for the payment of debts, and he ’ ’ 

neglects his duty, a legal personal representative, Mortgagor after Assignment of Equity 

having no benehcial mterest, may maintain a EedemptiL]-A mortgagor, who has abso- 
; and the bill not statini? what means there 

were for effecting a redeniptiou. Fray v. JJraw^ lutel.> assignee Kv fho 

11 imi • 11 T 'T 7*10 • 1 ‘1 p mortgaged propeity, acquiies, when sued bj the 

11 . m.CN.s.) 130, 11 L i. .30; W Mu upon the covenant to pay principal 

Where an admimstrator mortgages leasehold 

nrernises reserviiifj’ the eouitv of redernution to interest contained in the nioit^a,.^c, a new 
picrnxscs, itscivni;,, rnc eqmi;v oi ia.itmpuon lo redeem, and is entitled upon paving the 

himself and his executors, administrators and ^ 

assigns, the right to redeem after his death 

Jjelongs to his own representatives, and not to subject to any ej y , ..-t n ] _ L 

the administrator de bonis non of his intestate. thp nf 

V WI) ifcln / '3 T y P 1 • 7 I T after tlic assignment of the equity 01 1 Cl Icuiption, 

*Tr'* 'u' *^ *T> f fi ' ' ’ * ' . \ ’ J. * M assi<^‘'nee has further cliarged the property 

i) .sai. 000. f,.. qrA iioa . Ko T. 'll aaa- *-17 w n otii 
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3 Miic, 

; 15 Jur. 115. 


iroluiiteer.j-~-Oiie that ciainrs uiiuc> 

VdluntOTV conveyance may i«ieem a mortgage 
Ilowiirifx. IDmU, 1 Yoru. IW.-i. 

Tenant for _life.]-WUerc property snb 

ioct to a mortgage is settled, the teiuui. b 
L entitled to ritlcom, and to have ^ 
conveyed to himsolE, hut must ^".^^'"^tlc 
redemption subject to 
ment v. ficrirentf, 1 J. W- • 

Thi satne principle applies vvhero the securtt; 
is in tlie form of a trust for sale, i o, 

‘ Tenant in Tail.]— A fat 

life), and a sem (tenant in tail), 
in mortgagin.it the estate to scci 
debt of the son, under an ag’i’' 
them to siilfer a recovery, and rc 
As to the reiuamder, after the de 
for life, in case the father 

obliged to pay any part 

mortga.ge debt, or the should^ not i O 
<lebt by a certain day.a.A. 

nay it off and release the son 1 — , _ ' .-^nA 

usi o£ tho father in fee ; the ' 

to ooiivev Of devise a seventh part, ot the estate | 
to the son • and. in case the son should pay c— , 
the mortgage by the time mentioned, then to T.he j Pre. 
son and the heirs of his body, 
for .such irersons as the tathor should bj deed oi 
will appoint. The son did not pay off the mort- 
oago debt, nor did the father pay it off, or it— ^ 
the Sim therefrom , but the father paid 1 1 le i ‘h erest 
imtil his death in 1841, an.l after h.s death his 
devisees paid off the mortgage Held, that 
neither party having performed ‘ho agmement. 


51 -oined Tenant hy Elegit, Staple, Curtesy, 

ment of a Dower.]— So may a tenant by elegit, statute 
bertvceii merclwnt, staple, or tenant by curtesy, or m 
ihe estate, dower, as well as the mortgagor, his limr assignee 
:IiC tenant or subsequent Incumbrancer, b, 6., bimb. . 

A doweress has a right to redeem, a moHgage, 
bi l aiid hold over till satisfied. Pahnrif v. JJadhi/, 

a mortgage, and levies a fine 
under ^consideration thereof 
5 the wife shall have the 

it off oi- reiea^ 1 eiiuity of redemption in lien of her dower, aild 
It ott.oi lucas I ^ second mortgage. Ibis 

asreement is fraudulent as against the sepoiid 
mortgagee, so far as to, entitle the wife to the 
wholS wiity of redemption, but Heor^d , she. 
upon it, in tlie iTfctimc of should have her dower notwthstanding the no. 

;rt^rian;m 7 enforce Ihe Site of 

ciSeSce the specm^pllfo^ 4 ance^ barti^^ 

ment, which, apparently, was an ag^me t fm hit ^n " > ^ ^ ^ 

the sale of thesons revers onaiy teicstm ,,„r„haser of the annuity, to have it 

estate at an uiuler-value ; that, as j .j^ outh^he mortgaged estate, and her ropre- 

conldiiotbespociticaUy V.he “ piial a bill for the purpose of 

iiavineiit of the mortga.ge debt and the inteiest. 
pfatifodd V. Playfodd, d Hare, :>45. ^ 

Testator devise<l his real estates to E. E. in let, 
snbiGct to the payment of his debts and legacies, 


A- ^lord hy Escheat]— Where 

the nianor took by , escheat' on the 
tenant without heirs, the foe simph 
vflcv of 80l)Z. was never mortgage for a term ^created, by t 
onisted of four estates, Held, that as against tne mortgagee 
IS E. 11. mortgaged T. a right in e^iuity h) redeem. Po i> 
S. II., on his marriage, v. .3/crrM‘, 3 Hare, ddd ; Id H. J., b 
nsell; for life, remainder 485. 

the first and other sons, ^ 4 ? 

I bo coveuuiitcd therein Trustee for Payment of Deb 

II 1835 E. Ih mortgaged in .receipt of the reins and laotiU 
laintiff H. registered a estate under an old conveyance ^ 

In 1844 E. ii. became redemjfiion, on trust to sell and pi 
oinied his assignee. 0 . debts whieli. had been lo.ng since s.- 
le iirior incumbrancers, entitled to redeem the mortgage. • ^ 

1 tnU iimviup- a sale of Oiren v. Flack 2 Sim. & S.hUO : 4 1 
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Cretiitors under deed of trust cannot have a | 
decree for redemption, of mortgage against mort- 
gag-ec unless on special case, as collusion,^ that 
trustee infuses, TroughUm y. JBhtJm, 6 Yes. 

573 ; r>R. E.tOi, . 

In 1850 H. coTismyed estates to trustees tor the 
benefit of creditors, and Y., who prepared the 
deed, was appointed the solicitor, and acted in 

th- matters’ of the trust. Y., in 1857, in reply 

to inqiilnes on behalf of H., stated that he had, 
in February, 1853, purchased interests in the 
yu'Oiierty, and was willing, on receiving the 
amount that would be due to him, to deliver up 
all the deeds in his possession, but limiting the 
offer to that month. The statement of account 
sent with the letter was disputed. Y. refused to 
furnish a copv of the deed of 1850, as the <ljcu- 
ment was hh title deed. The original bill ot H. 
was tiled ill March, 18o0, and was dismissed in 
July, he residing abroad,' and not being able to 
comply with an order obtaine<l by T., requiring 
security for costs. The bill was again filed m 
July, 18()2, and prayed for decla'mtions that l . 
was a mortgagee in possession, and entitled to 
such sums as had been, actually paitiby him, and 
for accounts. On the 6th December, 1862, 
i)ut in his answer, stating that he ceased to be 
the solicitor to the trustees in October, 1852 ; 
that the interests in the estates and certain 
policies were conveyed and assigned to lam m 
April, 1853 ; that he had never set up any tit,le 
as purchaser, but was willing to be treated as n 
mortgagee. On the 7th January, 1863, i. hied 
a hill for foreclosure, to which H. put _ in an 
answer in March. H. filed an ainendcd bill in h eb- 
ruary, 1863, setting forth all the cojresponderice, 
for the purpose of shewing that 1 . had insisted 
upon his position of purchaser, and to that biii 
Y filed a voluntary answer in March: — Held, 
that H. was entitled to redeem ; that Y. must 
pay the costs of the litigation up to the time ot 
filing his answer in December, 1862, when he 
cimsented to be considered as a mortgagee in 
possession ; and that li. must pay all the costs 
of the subsequent litigation.^ Yett'f v. JJ.ilto/i, 
Jur. (X.S.) 1273 ; y L. T. 502.' 

Covenant to pay Principal and Interest on 
Specified Bay, but no Covenant for Pay- 
ment of Subsequent Interest.] — A mortgage 
of reversionary interests in personal estate 
contained a covenant by the mortgagor . for 
inivment of the mortgage money with interest 
at 5 percent, on a specified day, but there was 
no ])ro vision for jiayment of any subseiiucnt 
interest. Yo interest was ever paid. Fourteen 
vears after the date of the mortgage an action 
was broiiiriit for foi'cclosure and the usual decree 
was made Held, that redemption could only 
be allowed on payihent of interest at 5 pej cent, 
for the whole period of fourteen years, jinlerm 
V Jliwai, 60 L. J., Ch. 43 i<> Oh. I). 223 ; 03 

L. T. ISa ; 38 W. B. 732. 

before Bankruptcy Petition.]— The 

plaintifi; filed his petition in the court of bank- 
ruptev under the provisions of the act 5 k, 6 Vict. 

■ c. lli), for the relief of insolvent clebtors, not 
owing more than 300/., and passed bis examina- 
tion, ”ind obtained his interim and final orders 
for protection: he then filed 'an affidavit in the 
court of bankruptcy, stating that he had satisfied 
and obtained a discharge from all the creditoi^s 
named in his schedule, and that he had noti- 
fied such satisfaction and discharge by public 


advertisement : the plaintifit then applied to the 
official assignee for a release of his estate, which, 
according to the provisions of the act, vested m 
such assignee on the presentation of the petition, 
but, in the absence of any proviso in the act for 
determining the duties of the official assignee in 
such a case, the plaintifi: was unable to obtain 
any release or reconveyance ; the plaintifi then 
filed his bill against the defendant as mortgagee, 
for the redemption of an estate which had bep 
mortgaged before he presented his petition to the 
court of bankruptcy. Upon the objection or 
the <lefendant that the estate of the plaintiff (if 
anv) was vested in the official assignee :-~Jleia, 
that, in the absence of any statutory jurisdiction 
on the subject in the court of bankruptcy, and 
upon the submission of the assignee, the plain- 
tiff was entitled to sustain the suit at the hcai-- 
in O’. YVhether, if the defendant had demurred, 
the bill would have been sustained, quane. 
Preston V. hVilson^ 5 Hare, 12o : 16 D. J., Dh. 
137 ; 11 Jur. 201. 


Account between Mortgagor, Mortgagee and 
Attorney.]— On bill for account of all transac- 
tions between mortgagor aiul mortgagee, and 
attorney who acted as agent for both, and agent 
and quasi banker for mortgagor, such account 
having been decreed, the court will order, oii 
application, if any of the transactions ^^cyeloped 
in the investigation appear to warrant it, that 
(leputy-remembi’anccr take a separate account, 
(■and’ report it specially) of the mortgaged 
account strictly speaking : and, if found to have 
been satisfied (however less the amount nmy 
bo than the money actually advanced by the 
attorney), they will admit the mortgagor to 
redeem, or where the whole has not been satisfied, 
on nay in g what shall not have been already paid. 
Lewes Y." Morgan, 5 Price, 42 ; 19 K. K.T)6f>. 

Two Estates — S-accessive Incumbrances — 
Apportionment.]— Prior to 1885 the owner of two 
estates X. and Y. made a first mortgage ot both 
to H for 6,000/. : a second mortgage of both to 
the plaintiff for 5,000/. ; and a third mmtgnge of 
X. alone to the plaintiff for 2,o00/. _ a 

deed was executed by which the 
f erred his mortgage of 2,o00/. on X. to IT., <uid 
also released the X. property from his mortgage 
of. 5,000/., so that H. thereby became fiist and 
second mortgagee of X. as well as remainiiyg first 
mort£^!;ee of Y. Tho plaintiff siibsoquontly, by 
means o£ an order of foreclosure ab.solute, b(»aine 
the owner of the equity of redemption of the v 
estate, subject to H.’s first mortgage of (.,000y . 

thereon. ThepIaintiffthenbroughtsmaeUoutoio- 

deom they, estate on the payment o* oi- H- « 
gao-e of G,O00Z. thereon, and claimed to be entitiea , 
al£i to iiave tho X. estate convoyed to hnn as one 
of the securities for the 6,000«. :—HeW, that the 
plaintiff was entitled by the payment of b,00 J?. 
to redeem H.’s mortgage onY.>iid to have '1. 
convoyed to him' absolutely; that ho was alto, 
on making such payment, entitled to ha/e X. 
convoyed to him, but only as a soouiity foi such 
part of. 6,000k, as was proportionate to the lela- 
iive values of X. and Y. respectively ; and that 
there was nothing in the terms of the deed of 
1885 inconsistent with these rights of the pkin- 

tiff. Barnes v. Maader Q. Y & 0. b. 0. 401), 

and Buadm v. BlgwU (%\.^ FFch fo4^’ 
approved. Mm y. Sward b2 y J.,- Oh.^bop 
[1893] a Ch. 54.! '2 '®. 886; 68 h. 1,.' -Ub— 

.0. A.' ^ ‘ ,1 ' ’ " '''vr-":::''' 
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iiterest, o]* if ' the. profits of'' ^ 
define tioTis for neeessJiries aiui 
shouifi within ten years repay t]]e 
B. shouifi recorivey 
It was further agreed that, if at any period 
rs the result of six raouths' busi- 
ness, on an' account thereof being taken, shout 1 
' ’ 5 not enough uet profit to pay 

The I interest on the whole principal moueys advanced 
and I by E., B, might give 0. two months’ notice to 
bar the right of repurchase ; and, if within that 
pei'iod of t.w '0 months 0. shouifi not }>ay up to 
all principal and interest then due, all the right 
" redemption should be barre<L B. 
) coiitin Lie to employ 0, as 
k. In li^ovember, 1850, 
ihowed sufficient . profit, 
an , . accolin t ; ' wms ' ' ; .taken, ■ 


— “iParoi ^Evidence,] — A mortgagee of leaseholds ! business, after 
for l.loOZ, entered into a parol agreement with ! repairs, _ , 

the mortgagor to concur in a new mortgage for | principal an(l^ interest, tiieii 
750^., to be paid to the original mortgagee in j to 0. It IV ' ’ 
reduction of her debt, so that the new mortgage i of the ten year 
should be the first charge, hut upon an express ' 
understandmg that the mortgagor should execute | be tliat there was 
to her a second mortgage for , the balance, ‘ ' ‘ 
new meat gage was executed accordingly . 
the deed witnessed that, in consideration of 750/. 
paid to the origiual mortgagee, she and the mort- 
gagor assignee r the mortgage premises to the new ^ 
nmitgagee for 750/., discharged from the original and equity of 
mortgage. Afterwards the 750/. was paid off by further agreed to 
another person, to whom the mortgagor applied manager at B/. per w'eek 
for that purpose, on an agreement for an assign- stock was taken, and si 
^ 111 September, 1851, 

ment with the original mortgagee. On the which showeil, as B. alleged, a loss of B.OOO/. 
original mortgagee tiling a bill to be declared Thereupon E. sent a notice tiismissing 0. from 
fii'st incumbrancer or to redeem : — Held, that his situation as manager, on the ground of dis- 
she might adduce parol evidence of the agree- obedience, and calling on hira to pay up in 
ment with her, and was entitled to redeem on tw^o months the amount of principal and interest, 
payment of the 750/. and interest, but had not a or to stand barred : — Held, that the notice to 
lien prior to that of the peison who had last bar the right of repurchase might w^ell be given 
advanced that sum. JB/mlisv, Wkittall, 1 De Gr^ on the account in i|Ucstion, although it was a 
& Bm. 5B6. Affirmed, 17 L. J., Ch. 352. nine months’ account, not a six months’ account, 

as required by the jirovision, provided that it 
Specific Performance of Agreement for Be- eould be shown that a loss upon the business for 
demption.]-~-Specific performance decreed of an the six months ending July, 1851, had actually 
agreement by a purchaser to allow the mortgagor incurred: andean inquiry was directed 

to redeem an estate sold under a povyer of sale accordingly, notwithstanding a statement in the 
by the mortgagee. Oh/wy, Tf Wy/t/, 3 Jur. 19. answer that the amount of profit or loss could 
_ - . 0 , T * . T 1 . not now be aecurately ascertained. Or/den. v, 

Preventog ForieitureO-A. lJur. (n.S.) 791. 

lands, on condition to re-enter it he or his heirs ’ ^ ^ 

should pay 1091 at such a day ; A. died, leaving charging CommisBion or Profit.]-Held, that 
a daughter, and his wife enceinte with a son , the circumstances B. was not entitled to 

, . , danghter paid the money at the day and then commission or profit on cotton supplied 

the son oyas horn. The daughter shall keep the therefore, in estimating the 

, lands, for .she became a purchaser, aiid_ by her 

... i I'’’®'’"'* V the land.s from being for- 1 1 delivered at the 

■M felted at law. Oro. Cas. Si. 

^ Bight of Ee-purchase — Assignment of.] — ^A. aotimll,T paid for the same ; and, 'vliere that 

in consideration of a cash payment covenanteil could not be a.seertninod, pen ho wls to bo 

with un assurance company, if he should survive <'^Bo'vvod the market puce ut the day. Ih. 

his father, to pay to the company an annuity ^ ^ ,,,, , , 

during his life; and as beneficial owner con- j , fikerty to Surcharge and Falsify.]~ihc books 
veved* to the company-" certain property as j B. -while 0. was not manager: 

security for the annuity. The deed provided ! Held, not binding on 0.; but 0. haying Bee- 
that A. might on giving the company notice pay to the said books, they were to be hdeen 

off the sum advanced and re-j>urchase the prima facie eyKlence, w'ith liberty to O. toi 

annuity, and thereupon the company should re- surcharge and, falsity. lo* 
convey the property charged as security. A. ^ 

•assigned all his interest in, the property cliarged 2^ight of Purchaser from Administrator, j A 
•to B., who tendered the amount of the I'c-imr- ^aio haying been made hy a party eiaimiiig as 
chase to the company, which they refused to i cum testamento annexo, certain 
accept Held, that the , deed w^as^a mortgage, i mortgagees on the property sold refused to give- 
and that the right of re-purchase was not per- account of the moneys due to them, or to. 
sonai to A., but was capable of assignment, and. I concur in the coiiYcyance to the purchaser on 
therefore, that B, was entitled "to redeem J whereupon a hill was hied by the- 

Secretan/ of State for India v.Bnthlt purchaser, as co-phuntiffs, against 

^Mval Life Aiimmnco Co., 67 L. T. 431. i the mortgagees, to redeem. The defence set up 

I by the mortgagees being that the administrator 
d;,.. — Barring.] — -0., a cotton-spinner, being had no right to redeem, on the ground that tlie 

/ ' under advances from B., a cotton-broker, for original executor had assented to a beipicst made 

which B. held an equitable mortgage of the mills by the testator of the property, the admini- 

and premises, came to a general composition with strator refused to prosecute the suit, m- to pei'init 

lus creditors in July, 1850, paying' them' the the purchaser to do so. A. bill was then fded by 

' amount of their compositions by means of pro- the purchaser against the miministratoi* to coni- 

, ; . missory notes, in which B. joined, and which B. pel him to put him (the purchaser) in a situation 

had ultimately to • pay, B, got |id composition, to prosecute the suit againsi the iiiortgag'ces 
yffy .but the whole spinning mills and business, as a ' and it was onlercd, on the application” of the- 
■ gd'fng concern, was sold, to .B* by 0., ^dth a pro- j plaintiff for leave to prosecute that suit, <kc., 

' ^ -yif^o that, if ■within ten years 0, should .repay B* l that the plaintiff should be at libcitv to pay his 
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3. Equity OF Eedbmption. 

See also E. ante, col. 1491. 

= General Incidents of, 1678. 

h. Sale of. 

L 111 General, 1679. 
ii. Purchase by Mortgagee, 1 680. 

a. General Incidents of. 

Whether an Estate.”] -—It is a misapplication 
of words to call an equity of redemption an 
“estate” in the proper technical legal sense. 
Paaet X. J^de, 43 L. J., Ch. 571; L. E. 18 Eq. 
118; 30 L. T. 228 ; 22 W. 11. 625. 

Qualities of.]— The equity of redemption in 
this court is the fee simple of tlie land ; will 


Consolidation . ] — Pi’operty in 
mortgaged separately to A. at 
The property in S. was then i 
and atterwaixls the property ii 
second mortgagees had no no 
mortgage, and P>.’s security ti 
A. haviii, 

-Held, that, A. beini 
and B.’s mortgage being prior in 
■’ ■ 0., B. was entitled to 

..,. .,j_._rties, and hold them as security 
'the amount ]}aid to A. on account 
..LP '* B.’s own 
entitied to redeem B,, 
'hole amount then 
39L. T. 78. 


obtained a decree for 
entitled to 

consolidate, and B.’s mortgage being pi 

point of date to that of C., L. ^ .v.. 

redeem both properties, and — -- 

not. only for lb.. , , . 

of his debt, but also for the whole ot B, 
debt ; and that C. was u.dd ■* ' 
but only on payment of the w 
due to B. Sradley t. lUches, 

Sale of Equities of Redemption— Eights 

of Purchasers to Redeem.] — When a niortgagee 
has consol 
p>roperties 
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nade by the same mortgagor, who 
id away the respective equities of 
to diiferent purchasers, upon fore- 
ae mortgagee, the earliest purchaser 
in point'of time, or a subsequent 
' that nart from him who stands in 


entitled to.it is the owner of the land. 
V. Searfe, 1 Ath 
By a devise ( 
equi ty of r 

tb.. .b 

Forrester v 


of land, moidgaged in] fee, 

^iipt ion alone passes ; if for years, 

tfirrevoreioii aud, equity of redemption passes. 
Leu/h, Amh. 174. 

Agreement to Convey must be Written.] An 
agreement to convey an equity of redemption 
is not binding unless in writing. 3Iassey v, 
Johnson, 1 Ex. 241 ; 17 L. J., Ex. 182. 

Distinguished from Trust.] — Distinction be- 
tween an equity of redemption and a mere trust, 
Tinnujp. eVL^eounf) v. Monels. 3 Hare, 394 , 1.) 


/ oihei's. 


, D. RAWLINS, Esq 
'HN MACDONELL, ; 
J. MITIR MACKEN 
A. AVDRTZBU.RG, 1 
rOMAS BEYEN, Esq 
.BRAXTON HICKS. 

■■ \y. CHALLIS, Esq., 

, SNOW, Esm, H.A. 
MANSON, Esq. 
i;‘F0A. Esq. 

Sfessor F. W. MAITI 
''CYPRIAN WILLIA 
■■■RALEIGH, Esq. 

|.L. GODDARD, Esq.. 
,-S. THEOBALD, Es< 
HS. BIFRNEY, Esq. 


2 . Concealment of Prioh Mortoag-e. 

4 & 5 Will. & M. c. 16.]— On a bill filed 
against a mortgagor to enforce a forfeiture umler 
4 b: 5 Will. A, M. c. 16. for concealment of a prior 
mortgage Held, that the statute confers no 
active remedy in the court of chancery, and the 
bill was <lisinissed against the mortgagor without 
costs, and against a P^ii^ue incmnbrancer w 
costs. Kennanl v. Fni-roye, 2 Giff. 81 : 2J L. J., 
Ch. 553 ; 6 Jur. (N.S.) 312 ; 2 L. T. 30. 


Who is Within.]— The statute ispenaiin 

its chanictcr, and must receive strict construc- 
tion ; therefore neither an equitable mortgagee 
by deposit of title deeds, nor by deed ot further 
charge without any proviso for redemption, is an 
after .mortgagee within the meaning ot the act. 
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liability of Assignee -- Bankruptcy O— The 
mere fact of assigmiient of the equity of re<lemp- 
tion of a mortgage fines not create " 

liability in the assignee, so as to 
mortgagee to pi’ove for arrears of int 
mortgage debt against the estate in 
of the assignee. But it may be t 
liability may be created by the circu 
some particular case. Errhif/ton, h 
Ex imrte, [1894] 1 Q. B. 1,1 ; 10 K. 9 
7(:>t:>. 

Such a liability will not, however 
be inferred from the fact that the q 
1 paid the interest for a period of two years 
1 absence of the mortgagor, who couhl not be 
heard of, and that the'daj^s on which interest 
was to be paid under the moi'tgage have been 
altered by arrangement between the assignee of 
the equity of redemption and the rnortgageesj 
who werernot [)arties to the assignnient. / //. ^ 

Section, 26 of the Conveyancing Act, 
does not create a. .. „ j. . . 

assignee' to the moitigagee for arrears ot interest, 
so as to give a right of proof. I h. 

i Eight of Mortgagee to, on rejection by 
Assignees.]— A mortgagee of a term gave an 
equitable mortgage, and subsequently purchased 
the etiuity of redemption and became bank- 
:~Held, that the equitable mortgagee was 
entitled to, a sale of the equity of redemption, if 
it be rejected by the assignees. Ex 

\ inirte, In re, 1 Mont. & Ayr. 620. 


Husl)and seised in fee mortgages for years, 
and marries : ' tlie“”mortgagee never enters ; -the 
wife, on the death of her husband, shall be 
endowed. Ilnnilton v. Mohvn, 1 P. Wms. 121 . 

Equity to Settlement.] — Where a person 
entitled jure mariti to chattels real mortgages 
them, the wife has not any equity to a settlement 
thereout as against the mortgagee seeking ^ a 
foreclosure and sale. Jlutchellx, Ejgleso, 1 Ch. 
Bep. 215. 


nocessanij 
ee has 
in': the 


b. Sale of. 

In General, 

Sale of Portion — Application of Eesidne.] — 
If a mortgagor sell a portion of the equity of 
Teclenqition for good or valuable consideration, 
the entire residue is applicable in the first 
Instance to the discharge of the: mortgage, in 
ease of the bona fide purchaseiv and a subsequent 
purchaser from the mortgagor cannot be in a 


absence of the mortgagor 


t gage,,: h'a ve ,beeii 

gement betw-een “the assignee of 

the equity of redemption and the 


^ ig Act, , 1 
statutory liability . in. 


Pendente lite.]— Assignee of equity of redemp- 
tion pendente lite for redemption is subject to 
decree. Metcalfe w Pul vert oft, 2 Yes. & B, 207 ; 
13 R. 11. 63. 

Pending a suit by a mortgagor for redemption, 
the plaintiff became an insolvent, and he also 
aliened property. Neither his assignees nor bis 
alienee w'ere made parties, and in their absence 
an order w'as- made foreclosing ‘the p>laintiif : — 
Held, that the assignees in insolvency %verc not 
bound by it, the assignment to them by the 
insolvent being in invitum ; but that it was 
binding on the alienee pendente lite, and those 
claim in tr uiK.lcr him. Wood v. Parr, 1 9 Beav . 551. 

Held." also, that the latter could not avail 
themselves of the objection of the absence in the 
.suit of the former. Ih. 


Keeping Mortgage on Foot.]— Where a mort- 
gagor contracts to .sell the fee simpde of a 
mortgaged estate free from incumbrances, the 
purcha.ser, witli the concurrence of the mortga- 
gee, is entitled, on proenring a <lischargc of the 
vendor from all liability in respect of the mort- 
.gage debt, and bearing any extra expense 
occasione<l by his demand, to require a convey- 
ance,, of the equity of redemption, so as to keep 
the mortgage on foot, Coojjcr v. Cartwright, 

1 John, 697. . 

Setting up Prior Mortgage on.] — Purchaser of 
an equity of redemption cannot set up a prior 
niortgage of his own, on which he has got in, 
against subsequent incumbrances of which he 
had notice. Toulmin v. Steere, 3 Mer. 210 ; 

1:7 E. R..,b7.. bili’the barons dismissed; but, ^ on ‘appeal, the 

EecoVery.] — Equitable tenant in' tail aliens in lords reversed their decree, llrhto/i- v. Cotter, 
fee by way of mortgage ; a good ■ equitable 1 Ridgw. F- C. 295. 
recovery may he suffered of the secondary equit- 
able 'estate without the concurrence of the 

mortgajjjee. Noumlle v, Greemvood, Turn. & R. ii. Pureha.ne ly Mortgagee, 

>1; 174. ' - ■:/ ^ a . ‘ 

q , , ■ Mortgagor may Sell.]— -A mortgagor may 

Fine.] — Mortgagee is not bound by line by .sell liis equity of redemption to hi.s mortgagee, 
rriorfgagor’* in possession. •¥. .although" the sale is coupled with a .right of 

2 Yes..482,'-." ^ ;■ repui’chase within or given time upon fixed 


Practice— Bill for Account and Eedemptioa.] 
— A., entitled to a remaiiuler in tail, to take 
effect oil the death of B.. joined B. in levying 
fines and suffering ixeoveries for the purpose <4! 
selling those lands to pay the debts of B., who, 
in consideration thereof, in June conveyed to A. 
other lands nut included in the settlement, but 
then under mortgage. In October B. oom-eyed 
the equity of redemption in the.se latter ,laih.!s to 
the mortgagee, whereupon A. tiled his hill in the 
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forms. Ootimp v. Wrlfjht. H2 L. J.. Oh. 648 ; 9 ! 

-Jur. (S.S.) 592 ; 8 L. T.’ 027 ; II W. R. 632. | 

; Eelatloa of Parties to Each Other.]-— Where 
a Biortgagor in coTiBideratioii of the mortgage 
debt releases the equity of re<lemption to the 
mortgagee, the parties should be regarded, until 
the contrary is shewn by the piarty im]>eachi ng 
tlie deed, as on the ordinary footijig of vendor 
and purchaser. Knight v. Marjonhanlm (2 
Mac. k 0. U)) approved, if such a release is 
voidable on the ground of misrepresentation 
mutnal mistake, an equity to set it aside is 
an equitable interest in the property to which . 
at relates. Melhouriw Banking Corporation y. 
Brougham. 51 L. J., P. C. 65 ; 7 App. Gas. 307 ; 
■46 L.*T.:663 ; 30 W. 

Collttsion.}— -A purchase by a mortgagee of 
m ortgaged [> roperty, sold either under the power of 
sale or in execution of a decree against the mort- 
gagor compan}", (obtained collosively between 
the mortgagee and the directors,) does not 
operate to vest aii absolute title in the mort- 
gagee. Natio/uil Bank of Amt rala,na v. Unitod 
ITandAn-Hand, 4’v- Tj. T. I 

697 ; 27 W. R. 889— C. 

Agreement not Carried Oat— Lapse of Time.] 
— When a mortgagor had executed an agreement 
to deliver up possession of the mortgaged pro- 
perty, and to release all liis interest to the mort- 
gagee, and the agreement was not acted upon 
■for twelve years, when the property was sold : — 
PI eld, that, under the circumstances, the mort- 
gagor was entitled to the surplus of the purchase- 
munev. BuA-hhrook v. Lawrorico. L. Pb. 5 Ch. 3 ; 
■21 Jj.'T. 477 ; 18 W. R. i'Oi— C. A, , . 

Priority, Loss of.] — A first mortgagee pur- i 
chased the equity of redemption, which was j 
conveyed to him : — Held, under the circuni- j 
stances, that the second mortgagee had not 
thereby obtained priority over tlie hrst. Hayden 
V. Kirkgyatriek, 34 Beav. 645 ; 11 lui*. (N.s,) 836 ; 
13 L. T. 56: 13 W. R. 1010. 

A. and B. mortgaged their estate to C. After- 
wards B. convey e<i ail his interest in the estate 
to A,, in consideration of a second charge on, the 
■estate. A. afterwards sold and conveyed the 
equity of redemption to G., in consideration of 
the mortgage debt : — Held, that the first mort- 
gage was not extinguished as against B., so as 
•to give him priority over A. Ih. 

if a creditor with a prior incumbrance buys 
the estate, which is subject to a puisne incum- 
brance, he lets in the second incumbrance to 
the injury of the prior incumbrance, the benefit 
of which is completely lost. Caniett v. Ann- 
istrowf^ 2 Gou. & L. 458 ; ' 5 Iv. Eep R. 533 ; 4 
Ik*. & War. 82. 

A isecoiul mortgagee took a conveyance of the j 
-equity of redempti(.)ii in consideration of the j 
•del)t.s due to himself and the other mortgagees, 
which he thereby took upon himself and cove- 
nanted to pay :-^Held,- that-hi.s. debt ..was extim 
guished, and, therefore, in a foreclosure suit 
•instituted against him by the parties entitled 
to the first and third mortgages, he was not 
entitled to be paid his debt in priority to^ the i 
third mortgagee. Brown v. Stead. 5 Sim. 535 ; 
2 L. J., Oh:45.' ■ • : 

- — -r-' Xntentioa to Postpone Debt.] — ^A., first | 
-thortgagee-, after an order for forectosiire against, j 


the mortgagor, purchased from C., the trustee in 
bankruptcy of his mortgagor, the equity of 
redemption in the mortgagee I premises. N . was 
a second mortgagee of the same, besides other 
propert}^ I'he deed of assignment contained 
recitals that C. had agreed to sell to A„ subject 
to the claim of N., at the price of 1,400Z.. and 
that 1,380Z., the first mortgage debt, should be 
retained by A. out of the purchase-money, ami 
it was thereby witnessed that, in consideration 
of the sum of *1,380^. so retained in full satisfac- 
tion of the mortgage debt of 1 ,380/., which sum 
A. did thereby declare to be fully satisfied, and 
also in consideration of 20Z. paid to C. by A., the 
receipt whereof making, with the 1,380/. so 
retained, the purchase-money of 1,400/., he, C., 
did. grant, bargain,. &c., all those hereditaments, 

. . . subject to the claim of N. : — Held, that 
upon the deed itself there was no intention 
shewn on the part of the first mortgagee to post- 
pone his own mortgage debt. Adam a y. Anr/elf 
25 W. R. 139. Affirmed, 46 L. J.. Ch. 352 ; 
5 Ch. D. 634 ; 36 L. T. 334— C. A. 

Relief.] — The mortgagor of estate releases 
equity of redemption to mortgagee for a valuable 
consideration ; the mortgagee at same time gives 
mortgagor a note that, if he should within a 
year pay a certain sum, being the original mort- 
gage money and the consideration foi* the release 
of the equity, he (the moi’tgagee) would sell and 
convey to him the premises : — Held, that this 
was an original agreement between the parties, 
and did not operate as a defeasance of the 
release or raise any new equity to the mortgagor, 
and that, the money not being paid, the party 
was not entitled to any relief. Brnstoorth v. 

5 Bro. P. C. i84 ; 15 Viu. Abr. 468, 

pi. *8. 

Setting Aside.] — A -release of the equity of 
redemption was set aside at the instance of the 
mortgagee, he having been induced to accept of 
it, and in consideration thereof to covenant for 
the' payment of a perpetual -annuity to the mort- 
gagor, and to give the mortgagor a perpetual 
right of redemption, by means of misrepresenta- 
tions by the mortgagor and his solicitor (w'ho was 
also the solicitor for the mortgagee) as to the 
title of the mortgagor, the value of the premises, 
and the nature of the contract he was entering 
into. Moddij v, William.^, 3 Jo. k Lat. 1. 

A conveyance by a mortgagor to the defendant 
of the equity of redemption in real estate, part 
of which was at the date of such conveyance in 
mortgage to the defendant, and other part of 
which was in mortgage to another })erson, set 
aside at the suit of the assignee in bankruptcy 
of the mortgagor, upon the ground of the relation 
of mortgage rand' mortgagee,., of pressure, of the 
insolvency of the mortgagor at the time of the 
conveyance, and of inadequacy of consideration. 
Ford V. Oldm^ 36 L. J., Ch. 651 ; L. R. 3 Eq. 
461 ; 15 L. T. 558. 

- Practice;]' — PIe"a’''(fo a-biH to redeem a rnort*- 
gage) of a conveyance by the mortgagor of the 
equity of redemption, in trust to sell and pay the 
mortgage, and a bond debt from him and two 
other persons, and a conveyance from the trustee 
to the mortgagee, nobody offering at an auction 
so much as wa.s’ due for the mortgage money, 
with interest and costs;, ordered to stand for an 
answer, with liberty to except. Stahhack v. 
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.gg MOBIGA-GB— Redemption 

of the master, 

4 . Time eob, priuci}. , 

Before Day of Payment.]— Mortgagor admittetl the 
, raloem h&ore the day of payment iu the deed. 

Wiof Y. JWdal, I Verix. 183. redemption— t. 

1 ., ill 1657. conveys to B., subject to redemp- the “f 
an an of :480/. in 1688, and possession betoie the xxpiiation 

Kedemptii decreed, 

nd an accoimt of profits before the day of pay- tunc of pymc... r , 

rent in the proviso. X C, 1 Vem. 3'J4. OiVl.'J., Oh. <WS : 

Demurrer.]— Where a mortgirge was in , 77 h. T. 31 ; 16 W. B. 2(i— 0. A. 

he form of a demise, with a proviso that, if the 1 ^ ^ ^ 1 Mort<n\<>-e < 

mbseipehiy, and before the execution of the | mortgage of lands. ./ 
rust for sale therein contained, the term should p . \\ ms. -bJ. 

nfioofr nfifl a trust tor sale was dcclaied in case | , . , <« + a 4 »p i miun /• 

of what should be found due, hied on the day i mono} toi ^ 9 a r j "nfi 39 . 

before the dav fixed. mouHnu v. Timje,,, 31; Cowan/ J)«|, 1 ’ 

L rd 13 ; 10 .lur. (s.s.) 872 ; 10 L. T. 323 ; j 6 Jur. (X.S.) 1200 ; 1 L. T. b 8 . 

12 W. E. 681. i Qo^jrming Equity of Eedemptioa.]— In case 

Where Mortgagee in Possession.]-Where 1 of a mortgage, no clause can 

ment of the mortgage money expires. 3mo»v.jbody. I loi/c, Uamuron, 

Cole (14 Sim. 427; ' Tymiitable Mortfirasre without Interest.] — 

[18 J(.j 1 Oh. bib , 11 v\ . E. I nature of the transaetiou no 

After Dav of Payment. 1—The parties entitled i interest was to bo paid on the prmeipal sum 

■eI li. And see S. t'.,nom. S/wtfinutm v. [ Mdh-r v. U ooch, 1 Keen, lb ; .r L.-J., Oh. 109. 

9 Cl. & K. 219 ; b Jur. 800. i Conveyance Bedeemahle.] — A. made 

After Porfeiture.l— Bill to reileem a lottery ! an absolute conveyance to B. of the reversion o 
annStv m” e<i to defcmlant upon the ! an estate pur autre vie, and by another (lee 1 , of 
Smn on terms foi“ paving principal and interest : i equal date, the lands were made ^emablc, at 
dXX-fiSKtol'uihn th^ benefit of 6 Geo. 1, , any time during the h e ft ml Xortint 

c 91 s 23 having subscribed the annuity after- ; (lied, nut haying paid the monej. p5‘d^ i',,., 'ir 

Xri iX thedouth Sea Company, but it i limn docreal t .at the ho.r * 

tlmt he subscribed the annuity attcr i was against the sense ot the bai. boi<l 
the mort‘t<i<rc was forfeited. Eeclemption decreed ! however, reversed the decree, it a})pearui',^ that 
as priycd ^ 2 Eq. Abr. ! A. had a Id min ess for B and was re a ted to h in. 

as piu} cm ^ 4 , marriage, which made it lu nature of a settlo- 

, nient ; and the case was more sti*ong, as B. couui 
» Ts ....I... ......... 1 Tvi fn-rAfUAcnvp ' Tini'. have coniDclied A. to rcdccm duiiii.i^' his lite. 


flndiihs: the amount due tor 
ipal interest and ciists up to the date of 
■ ' I and addlua' the amount of interest 

^ I aliowWl by the judg'inent for 
■that is, six months from the date of 
the niorto^agor cannot redeem 
,-)£ the six months upe.n 
I interest up to tJie 
lent only, but must iiay the full 
found due by the certificate. 

— ]2'0h.Bhl; 
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tliem, or any of them. liadoliff v. Sah/io/i, ‘I: e 
'Be G. &; Sm. 526, ■ 

. Barred. ' hj : Lapse, , of Lime . ]— W.here , twenty 
years have elapsed from entiy by a iiiort^i^agee, 
and there has been no snbseqnent acknowledge- 
ment, the mortga,Li’or\s rijiiit of redemption be- 
comes extinct, muler the statute of Limitations 
(3 & 4 Will. 4, c. 27), ss. 28, 84 ; and, if in such a 
case the mortgage deed contained a power of 
sale with a trust of surplus proceeds for the 
mortaa.^'or and his representatives, aiul that 
power of sale has not been exercised within the 
twenty years from entry by the mortgagee, the 
trust of surplus proceeds becomes equally extinet, 
and cannot be enforced with respect to surplus ' 
pj’oceeds resulting from a subsequent sale. 

4f L. T. 22 ; 27 W. E. 781. See 

aho C(UOH imder LIMITATIONS (STATUTE OF). 

Calendar. ]—The nine months allowed by the 
stat. 8 Geo.'l, c. 2, s. 4, to a mortgagee of an 
evicted lease to redeem, are calendar, months. 
JBlddulph Y. St, JoJin^ 2 Sch. &: Lef. 521. 

Practice — Demurrer.] — A bill to redeem a 
mortgage, filed before the mortgage has become 
absolute at law, is demurrable, notwithstanding 
the mortgagor may have tendered to the mort- 
gagee the" priiicipal money, together with interest 
up'~^to the day named in the proviso for redemp- 
tion, Brtnvn v. (Jole. 14 Sim. 427 ; 14 L. J., Ch. 
167 ; 9 Jur. 200. 

Tender after Day appointed.] — If the 

plaintifi: in a suit for redemption docs not pay 
the principal and interest at the time appointed, 
he will not be allowed to redeem, although, before 
the motion to dismiss is made, he has tendered 
the amount reported due with the subsequent 
interest. F({ulhner v. Bolton^ 7 Sim. 810 ; 4 L. J., 
Ch, 81. 

Motion of Course.]— Upon a bill to re- 
deem a mortgage and nonpayment at the time 
appointed, it" is a motion of course to dismiss 
the bill. Stuart v. Worrall^ 1 Bro. C. C. 581. 

Enlarging Time.]~-The time not enlarged 

upon a bill of redemption as u})on a bill of fore- 
closure. Sovosieh'fki y. WaJaipeld, IT \es. 417. 

Terms.] — Where the amount of principal 

and intei’est found due upon a mortgage has been 
found, by the masters report, tlm rule now is to 
compute subsequent interest upon the principal 
only, and the time for payment of the money 
found due upon a mortgage is enlarged upon the 
terms of })aying the interest and costs found due. 
WJiattoii V. Craddock, 1 Keen, 267 ; 6 L. J., Ch. 
178 . 

-- — Order dismissing Action in default of 
Bayment ip;to Court within a Specified Time— 

, Extension of Time— Mistake.] — Where hi a re- 
demption action liberty is given to lo{lge a suni 
of money in court before a certain day, and in 
, <iefault that “ the action be dismissed with costs, 
the action will not be treated as wholly dead and 
at an end if tile money is not lodged before the 
specified day, so as to preclude an application 
made after that day for extension of the time 
for* lodgment. If the lailure to make the lodg- 
ment ^\dthin the time limited is due to an honest 
mistake, the court will favourably consider an 


application for extension of time. Colllnson- v. 
Jrferi/, 6.5 L. J., Ch. 875 ; [ 1896 ] 1 Ch. 644 ; 74 
L; T, 78 ; 44 W. R. 311 . 


5. Pkoceedtngs foe. 

a. In General, 1686. 

h. Offer to Redeem, 1689, 

c. Accounts. 1690. 

d. Decree, 1691. 

a. In G-eneral. 

Pendente lite.] — After a bill brought in the 
exchequer to foreclose, the defendants may 
bring a hill in this court to redeem ; the 
pendency of the former suit is not pleadable, 
JS'civkury Y. II>6vq 1 Beav. 220. 

What must be Alleged.] — In a hill for 
redemption, against a mortgagee stated to be in 
possession without acknowledgment of a mort- 
gage title, it is not necessary to allege that such 
pos^session without acknowledgnmnt of mortgage 
title has not been for twenty years. Grcea v. 
MoholU, 4 L, J. (o.s.) Ch. US. 

Disputing Mortgagor’s Title.] —A mortgagee 
cannot dispute his mortgagor’s title ; therefore, 
a ])lea, that the mortgagor was an uncertificated 
bankrupt at the time of his purchasing the 
estate, to a bill of redemption, cannot^ he sus- 
tained. ]l ?‘oc v. Clayton^ 8 L. J., Ch. 356 ; 9 
> 107 : 4 Jnr. 82. And see S. 6'., 10 Sim. 185. 

Objection to Bill.]— On a bill to redeem, the 
; mortgagee cannot object that the bill does not 
state a valid legal conveyance to him. Roberta 
- V. Clayton,^ 3 Anst, 715. 

’ First Hearing,]— If a prior mortgagee does 
not insist on being redeemed at the first hearing, 
he cannot do so at the final hearing. Foder y, 
i 12 Ir, Eq. R. 51. 

Dismissing Bill.]— Dismission on default of 
payment under decree upon bill tor redemption 
\ operates as a foreclosure. Wlnohcster (Bniioj)) 

. Y,Baine,ll Yes. 199. ^ a -n • 

The rule that the dismissal of the bill in a 
redemption suit operates as a foreclossire of the 
1 mortgage docs not apply to an equitable mort- 
i gage by deposit of deeds. JlarshuilY, 

3 Imry, ii L/ J., Oh. 302 ; L. K. 10 Ch. 2o0 : 32 
1 L. 1'. 418 ; 23 W. K. 803. 

3 Eifect of,] — Dismission of a 1)111 for 

. redemption for want of prosecution has not the 

I* effect of foreclosure, not preventing another bUi. 

Jlanuard v. Hardy, IS Yes. 460. 

,f Fraying Belief. ]— Fraying relief wliere^ mort- 
_ gagee is a party is the . same as piuymg tu 
.. rerleem p-nnd, if on a reference, to a master they 
n do not redeem him, the court will dismiss the 
Q bill, wdiich is equivalent to a foreclosure. L iwm- 
” ley V. Oxford (Ltyrd'y^ 2 Atk. 267. 

e Absconding Mortgagee.]— The proceedings to 
n be taken against an absconding mortgagee, 
C xmder 7 Geo, 2, c. U, in Iretond are 
r. those adopted in England to have a 
it pro confesso, and, it the plaintift should obUin 
a the common, conditional decree on sequestration, 
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Hotice for Affidavit of Doeuments.] — -'.K a 
mortgagor, inteiuling to redeem iiiaier the iisua] 
decr(S ?n a foreclosure suit, rcftui res an ailidavit 
ot' the documents to be (lelivcnxid to him; he 
should give previous notice t<.) that cftect to the 
mortmigor. WepJiK v. Stoiirttyn, 11 Jur. 

278 r'l2 L. 1\ 71 : IB AV. il. 489. 

Where -a niortgagor hadmot given ‘Siich notice, 
and the mortgagee was not prepared with such 
affidavit, a new day and place for payment were 
fixed on an application by summons. i&, 

' Broduetioa of Bociments.] — Tn an action for 
retlemption against a mortgagee- in possession, an 
order for production of docntmenis made before 
the <lefence was delivereiL and without any 
special case for production being iiunie, wis 
affirmed. Uuioii IB&nk'Oj* iSe/w'/nw v.' 


-When a question arises; as to 


Ooxmter-claim. ^ . 

the rights of mortgagees and. sub-mortgagees 
who are co-defendants, the proper course to 
pursue is to raise it by counter-claim, and to 
deliver it to the co-defendants. Shejykard v. 
Beane, 2 Ch. D. 223 ; 24 W. B. 363. 

JSTotice.l — In the Judicature Act, 1873, s. 24, 


sub-s. 3, and Rules of Court, 1875, Ord. XVI., 
rr. 17, 18 and 19, notice ” is applicable to third 
'parties,' and not to co-defendants. Ik. 

' , Deed Missing afters]— Kotice- to redeem 

a mortgage having been given, a title deed was 
missing : and the mortgagor brought his action 
for ■ redemption and for ■ an . indemnity — Held, 
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it must be. vacated. Brle7i v. Mw^jpky, 1 Hog. 
480. 


Setting up Incumbrance.] — Subsequent mort- 
maece pravs redemption of first mortgagee, upon 
payment of what was due, and pending suit, 
first mortgagee sets up another mortgage prior 
to all : — ilecreed, a trial of its validity at law, 
and an account of money paid, &c. JJowJie v. 
Bne, 9 Mod. 38. 


Setting up Contract.]— In defence to a bill tor 
redemption, the- mortgagee set up a ccmtract 
entered into with him by the mortgagor tlm 
sale to him of the equity of redemption, ihis 
the mortgagor insisted had been abandoTied . 
Held, that" this defence could only be made 
available by a cross bill. Howells y. U 

Beav, 573 ; 34 L. J., Ch. 593 ; 12 L. 1. blh : 13 
W. H. lull. 


that the action was rightly brought m oplcr that 
the loss of the deed might be established and the 
plaintiif's title justified, although the defendanTs 
had before the action ofiered an iiidemnfiv, the 
terms of which were ^^roveipe ^ 

B'Utnsei/, 48 L. J., Ch. 34o ; 11 -'h* - ••»>-} 

"'VV^ 1^3 X ^ 

It havin<'‘ lieen found in the suit that tlie <leed 
was in the hands of a third party tT> 
defendants’ former solicitor had 
pledged it, leave was given to plaintiffi to tahe 
proceedings for its recovery. Ih. 


Enforcing Agreement for Compromise, ]—In a 
redemption suit against the mortgagee in posses- 
sion of business premises, a compromise was 
am*eed upon, under which the mortgagor was to 
pay a fixed sum on a certain day, and the mort- 
gagee w^as to carry on the business in the mean- 
time and give u}) possession on payment, aiui all 
in'oceedings in the suit were to be stayed, ihe 
mortgagor failed to pay the money at the time 
appointed Held, that the agreement for com- 
promise could not be enforced on motion in the 
, suit, but a frash bill must be filed for specific 
performance. Fei/ei^ v. GrihUe, 44. L. J,, Ch. 
(>7(J : L. B. 10 Ch. 534 ; 32 L. T. 238 ; 23 AV. B. 
642. 


Eailure of Suit.]— A suit for redemption which 
fails cannot, under the piayer for general relief, 
be turned into a suit for an account. Paieh v. 
Waed. 7 L. T. 413 ; 11 AW R. 135. 


Eevival.] — Mortgagor brings bills to redeem : 
an acciiuut is decreed, and a report is made, and 
divers proceedings are had- in the cause, and 
plaint iff is ordered to pay costs and deliver 
possession. The defendant, the mortgagee, dies : 
his executor can revive the suit. Stowell (^iMdaf) 
Y. Cole, 2 Yerii. 296. ' 


Supplemental Suit.]— Heir-at-law filing a bill 
to redeem a mortgage, having also brought in 
the claim of a third person to the heirship ; if he 
liiinself is found upon an issue not heir, he can- 
not, by supplemental bill, have the benefit of the 
original suit, .as the purchaser of the heirship 
in "such third person. On demurrer to supple- 
mental bill. Tonhlu v. Leihlndge, G. Cooper, 43. 


Loss of Mortgage Deed and other Documents 
—Indemnity.]— In 1867 M. mortgaged his life 
interest in certain funds subject to the trusts 
of his marriage settlement, and thi^^ep policies or 
insurance on his own lifen 

a second mortgage of his life interest to the 
olaintiffs. This mortgage did nou iriCiiKie tlie 
policies of insurance. In 1886 an action 'was 
broindit by the ])laintifis against the mortgagor 
and H , the legal personal representative or tiie 
first mortgagee', to redeem the first mortgage and 
foreclose- the -mortgagor. Pending the progress 
of the action it was discovered that the mort- 
.mo-e of 1867 and the policies were not in the 
possession of H., and an inquiry was directed as 
to the loss of the documents, and whether any 
and what indemnity should be given in respect 
of the loss in case it should be found tbat any 
of them had been lost. In the meanwhile the 
plaintifis had paid into court the amount which 
had been certified to be due to the detendaiit H. 
under the mortgage of 1867, and for her taxed 
costs of the action. The chief clerk, in answer 
to the inquiry, found that the mortgage ot ibb7 
and the policies had been lost, and he also found 
that the plaintiffs were entitled to ‘-such an 
indemiiitv as will equal that ■which the insuiance 
comiiany'inav require.” The plaintiffs took out 
a summons to varv this certificate, by which they 
asked that the whole of the fund in court might 
be retained until further order by way of indem- 
nity to them. The insurance company declined 
to make anv arrangement with regard to an 
indemnity until claims should lie made on the 
policies :-l-Held, that the plaintiffs were entitled 
to a bond of indemnity, to be given by the deteii- 
dant H. as executrix, the bond to be settled in 
chambers in case the parties differed, and that 
they were also entitled to have retained in court 
the sum of 100?.. and no more, to meet any 
possible costs that might be incurred when the 
policies shonhl become claims. Caldwell v. 
Mattkews, 62 L. T. 799. 


MGETGAGE— 


L. J., Cb. lOG ; 13 Gh. D. 239 ; 41 L. T. 393 ; 28 
W. K. 22— C. A. 


■ Costs.] — Bill by- the- owner a^ninst his- inort- 
gag'ees and the trustee of a fund to compel pay- 
mcnt : — Held, to bo a suit for administration, 
and not redemption, and tlie costs of all parties 
were ordered to be ])aid out of the fund in. the 
hi-st instance. Brvant y. JUarlnvell, 15 Beav. 
44. " ' , 


b. Offer to Redeem. 


Rule as to.] — Although neither a niortgagor, 
no].- any person deriving title under him, can 
make a" mortgagee defendant to a suit without 
offering to redeem him, this rule docs not apply 
where other relations besides those of the mort- 
gagor and mortgagee subsist between the parties. 
Jefferiff< Jjirhsov. L. J,. Ch. 37G : L. It. 1 
Ch. 183; 12 Jur.'(N.S.) 281; 14 L. T. 208; 
14 W. E. 322. 

Accordingly, where a mortgagor, by deed to 
which his mortgagees were parties, conveyed the 
mortgaged estates to trustees for better securing 
to the.mor^g’agces.payinent of the interest on their 
incumbrances, aTjd to accumulate the surplus 
rents as a fund to satisfy the incumbrances, and, 
subject thereto, for the mortgagor, with a pro- 
viso that, when the incumbrances should be 
satisfied, the trusts should cease : — Held, that a 
subsequent judguient creditor could make the 
mortgagees defendants to a bill against the 
trustees for an account without offering to redeem 
them. Ih. 

' Held, also, that, although a receiver, appointed 
by a mortgagee under the ordinary ])Ower is the 
agent of the mortgagor, who may file a bill against 
him for an account without making the mort- 
gagee a party, in this case the trustees were not 
mere receivers, and, therefore, the mortgagees 
were properly made parties to the suit. Ih. 

Held, also, that tlie account sliould be taken as 
from the filing of the bill only. Ih. 


A person entitled to an equity of redemption 
cannot make the mortgagee a party to a suit 
respecting the mortgaged estates, .withoutoffering 
to redeem ; but where a moitgagor by deed, to- 
which the mortgagee was not a party, had con- 
veyed another estate to trustees to sell and pay 
off the mortgage, so as to exonerate the mortgaged 
estate, it was held that a person interested in the 
equity of xedemption .might file a bill,, not offer- 
ing to redeem, against the mortgagee and trustees, 
to have an execution of the trust. Dalton v. 

7 Beav, 313. 


-- — Summons to determine Construction,] — 
A mortgagor may proceed b}" originating sum- 
mons, untler Ord. LIVa.. r. 1, to have a question 
of construction arising on the mortgage-deed 
tletcrmined without making an offer to redeem. 
Xohh ,^ V, Law Ilemnlomiry Inter eM Sociein. 65 
L. J., Ch. 906 ; [1896] 2 Ch. 830 ; 75 L. T. 309. 


What Sufficient.] — A mortgagor filed a bill 
against a mortgagee for an. account, and to 
restrain him from selling the mortgaged pi-emises, 
and prayed that, “ on payment by the phiintiff 
to the defendant of what, on taking such 
accounts, might be found due, the defendant 
might be ordered to ” reconvey the property : — 
Held, that this was not a sufficient offer to pay 
what should be found due, and a demurrer to the 
bill allowed, with leave to amend the bill, by 
inserting a formal offer to pay. JIarltng v. 
Trnqey, 34 L. J., Ch. 13 ; lO Jur. (N.S.) 872 ;. 
lOL.'T. 323; 12W. E. 684. 


Effect of.] — If a bill is not for redemption, 
but for a totally different object, and is cpiite 
incapable of being used as a bill of redemption, 
an offer at the bar to redeem will not sustain it 
as such. Gordon v. 5 Moore, P. C. 393 ; 

11 Jur. 569. 


Bill Without.] — A. bill by a person claiming 
under a mortgagor : against the mortgagee is 
irregular, unless it offers to redeem, Hughes w 
Coolt. 34 Beav. 407. 

The plaintiff was entitled to an estate, subject 
to a .mortgage created by his ancestor. He insti- 
tuted a .suit against the mortgagee , and the 
representatives of his ancestor, praying to have 
the inortgage paid out of his assets or by sale of 
the estate, and also for the delivery up of iiide- 
])endent securities given by the plaintiff to the 
defendant- Held, that the suit was Tnultifarious, 
and a demurrer to it was allowed, i h. 

A ]>iU by a person entitled to a mortgagetl 
estate under the mortgagors will, against the 
morf,£^igee and the mortgagor’s representatives, 
to have the mortgagor’s estate applied in jiay- 
ment of the mortgage, cannot be sustained. Ih. 

Demurrer by mortgagee to a bill by a trustee 
under the will of the mortgagor to carry into 
execution the trusts of the will, without offering 
to redeem the mortgage, alUnved. MHommgh v. 
fShewhrldge, 2 Ball k B. 555. 

A. being entitled to an annuity out of an 
estate, it was after wanls conveyed to a trustee, 
in. trust, out of J.lie rents, or by a sale, to raise a . 
sum due to A. The owner of the estate^ aftm- 
wanls mortgaged it to B., who file<l his bill, i 
pi'aylng the execution of the trusts of the first' 
deed, and a sale of the estate, but the- bill did 
not offer to, redeem ; — .Held, that it .was' demur* 
rablc* ' Care v. 5 L. 'Ch. ■■■ g, 


Courts of Equity Exchequer and Chancery.] — 
In the court of equity exchecpier, a puisne 
mortgagee need not, on a bill of foreclosure and 
sale, offer to redeem a prior mortgage ; aliter, in 
the court of chancery. Perroft v. ff IlaUoran^ 
2 Ir. Eq. E. 428. 


Practice — Demurrer.] — The objection by a 
prior mortgagee brought before the .^court in a 
foreclosure suit, that the piai.ntiff has not offered 
by his bill to redeem him, if valid, ought to be- 
taken advantage of by demurrer. Balfe v. Loed. 
4 Iv. Eq. E. 648 ; 2 Dr. & War. 480 ; 1 Con. & L,. 
519. 


Order.] — Where a mortgagor obtains a decree- 
foi* an account, but neither the bill nor the- 
decree contains the usual offer by the mortgagor 
to pay any balance fouml due to the mortgagee, 
if a balance is found due, the court camiot order- 
the payment ; but, if the bill contains allegations 
which "fail, will direct all the costs to be paid by 
the mortgagor. Hollins. Bnlpett. 12 L. T. 293 

law. E.dsA 


. Accounts* 


Setting out,] — defendant in a redemption 
suit, who admits that the plaintiff is entitled to - 
a decree, cannot refuse -tO; ;set put in his answer ^ 
his accounts as mortgagee. The rule as to answer* ' 
'ing applicable to redemption -suits i^.the same as. 
for. any other’ 'spits fox .accounts, Mlmer v;.. 
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M0BTGA6E— 

QPti fi9 ■ 29 Ii T. beine paid into ooiii't, both A. and B. should 
9,0h.6J,291..l. tote and deliver the deeds to the 

plaintiff, and that the plaintift was not bound to 
aang.]-A “01'*- ™*i* accounts had been takeri and the 

itains a decree for equities settled between A. and b. Liji,tiijld 
mariner, and trie Wedmacott, 38 Beiiv. 417. ^ 

L bv 'the master. In a suit for mleraption Dy the lion- ot the 
,, the plaintifidies, mortgagor against the assignee of the nmn 
jVives and carries who was also the personal to} lesciiUinvc ot the 
•!<; hound hy trie morta'ari’or, the court, bcsidos trie usual dcciec foi 
shall be at liberty redemption, declared the plaintiff entitled to lave 
le can. BtuViam the balance wliieb. should be foniul due from mu, 
and which should he paidbyhim to thedciendan . 
ill resiiect of the mortgage <lebt, interest, am 
d by counter-claim costs of the redemption, repaid to ium out o 
be mortgage com- the personal estate of trie mortgagor lu a dm 

m ; (2) a sura also courseof acrininistratum, and decreed acc<.)idingl\ 

• (3) a sum due the bill being properly fmmed 

•mnrf-.orncrop; Iwl soch relief. Llovd V. Wii'it. 1 lb. hi , •> 


Future Account.] — In decrees against a 

aiortgagee on a bill for redemption, or against an 
executor to account, it is trie course of trie court 
to direct it witriout future words ; and yet, it the 
person deci'eed to account receive any sums sub- 
sequently to trie decree, they must bring sneri 
sums into trie account before the master, But- 
drode v. Bradley^ 8 Atk. 582. 

Conditional Eedemption.] 

decree of conditional rede.mption wriere^a 
mortgage by 
Tf’ the first. Bt 
22 K. E. 274, 

>ear Production for Correction.] — The representa- 
L be of rj, mortgagor, \yho had obtained a decree 
lim. foj. redemption, ordered, on trie petition of 

mortgasree, to produce trie oiiginal decree, for trie 
purpose of correction. Bird v. b Haie 

23fi: 

°a.s Summons under Ord. XV. r. 1, after Writ. 

trie Trie plaintiff, after issuing trie writ in a redcmpti<.ui 
entered into action, took out a summons tor an. account undei 
rterao-or Ord. XV. r. 1 :~Held, that tric_ order under the 
rtSaffed summons must be limited to preliminary accounts,^ 
by trie and that the usual terms of a final ^udgmentdor 
i redemption ought not to be added witriout the 
aymeiit plaintiffs consent. Clover y. Wm nod 
“ ' Benefit BuiUinq Society, 58 L. J,, Oh. bL2 ; ou 

T; 382 ; 82 W. E. 895. 


d. Decree. 

'.’’—As to decree to redeem, 
of title deeds, see Kendall y. ^ 


Form of 
i secom'l 

to secure 

3tieMetluotiite,^ 6 Madd. 199 ; 


G-enerally. 
delivery up < 

11 .lur. 8B4. 

Against first Hortgagee not Ap 

in a suit for redemption against sev 
mortgagees, trie first mortgagee do 
at trie "hearing, a subsequent mor 
allowed to make trie decree absolut 
OottinyJuem v. Skrewdmry, 5 Sira. 

In Absence of Party.] — Eeal^ 
estate were mortgaged together. . 

•died leaving a ivillof personalty, b 
to real estate. It was not knowi 
rieir-at-law, and trie mortgagee 
possession. The executrix ot t 
•cliximed to reileetn the whole of 
umZtj. which claim was resistecl by tnei 
mortgagee, who insisted that her only right was | 
to redeem the mortgaged personalty on pa 
•of a iiroportioiiate part of the niortgapd debt. 

The executrix brought an action for redemption. L 
and the court made a decree tor the usual 
accounts as against a mortgagee m possession, 

■directing tliat on payment ot what was found 
<luo the" mortgagee should convey and a.ssign 
trie mortgaged properties, real and peiponal, g 
to the plaintifE, subject to sucti equity ot p 
redemption as might be subsisting therein m any foil.).) 

...ifher [lerson or persons. The defenttentapp^^ ^ 16«2. 

-Held, that. 2. Comm, it, 16!)i!. 

■ought, to have been a Party, *e 8. 0,i ColUte,<<d So,;infie.«, 

.delay making a decree until ^ f 4. mstm„—Amr,imc,it C, 

isifsT S #."b: 5. 1706. 

■ 571— 0. A. 

' ' ' ■ : ■ ■ , , ■ 1. lif Geheb 

rorm.l— Form of decree ih a, suit tor redemp- ^ , 

+ion of a first mortga^ .(in possession), and ^ Eight to every Seeurity. J- 
ioreelosure of the mortgagor. ■, BeUleJwU v. is not redeomod, is entitled 
■r T d n _ ° , , security for his title, and hasi 

a sultq^iriA:^an incumbrancer, and B., an anterior mortgage at an 
.a sub-incmnbrancer, to redeem lie secnriti® v 

Held, that the proper fjam V'w B ’ loV 

; u|) 0 E tbc ^imouat to A. 12 T. 811 # 13 W. B. Bri 2^. 
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Where a debt is secured by mortgapje, coveurait | In Suit by Settlor, as Co-plaintijl J—In a bill 
and bond, the mortgagee may pursue all his | filed by the settlor for the purpose of a setting 
remedies at the same lime. LoMaH v. Hardy, j aside the settlement, the mortgagee of her interest 
‘9 Beav. 319 ; ir> L. J., Ch. 347 ; 10 J'lir. 532. under the settlement joined as a co-plain tilf. 

He can obtain no relief in such a suit. 

Mortgagee of Lease as against Devisee.] — Ckreto)i^ 2 Myl. & K. 503 ; 4 L. J., Ch. 9S. 

Eelief iu favour of the mortgagee of a lease 

against the devisee of the mortgagor. Grryson Bankruptcy.] — A mortgagee may petition to 

Hhidlry. 7 Jur. 248. stay bankrupt’s certificate. The circumstance 

■ of his not having tendered proof till third mcet- 

Eight of Eigne against Puisne Mortgagee.] — lug will not prevent him from presenting such a 
Ilinht of eigne as against a puisne moitgagee to petition. Where the amount of mortgage debt 
‘Cnfoi'ce all his remedies at the same time, was disputed, the certificate was lodged in bank- 
ChrZr?/ V. AV/v'c/o 10 Bea.v. 158. rupt office till it should be ascertained. 117r<Y- 

churcli, parte, 2 J. & W. 548 ; 1 Glyn & J. 71. 

Equitable Mortgagee.] — An equitable mort- 
gagee is entitled, at his option, eitlier to a forc" After taking Debtor in Execution.] — A rnort- 
closiire or sale. Perry v. Keane, 0 L. J*, Ch. 67. gagee, who has taken the body of his debtor in 

execution for the mortgage debt, is nevertheless 

By Deposit.] — Tlie right of an equitable entitled to the benefit of his mortgage security. 

mortgagee by deposit of deeds without a written JOuadn v. Pattine, 2 Euss. &: M. 76. , 
memorandum is a decree of foreclosure, not sale. 

Jiaekliome y. Charlton, 8 Ch. I>. 444; 26 IV. R. | Arrest pending Eoreclosure.] — A party having 
■504. _ a mortgage, and also a bond as a security for the 

The' proper remedy for an equitable mortgagee debt, may arrest the defendant on the bond 

with a deposit of title-deeds is by a decree or a suit in equity for a foreclosure, 

foreclosure, and not a sale. Jamen y. Jamen,U Bu^neilY. Martin, 2 Dough 417. 

L. J.. Oh. 386 : L. R. 10 Eq. 153 ; 21 W. R. 522.^ 

, An equitable mortgagee by deposit of deeds, After giving up Mortgage, and Proof in 
accoinpanied by an agreenient to execute a legal bankruptcy,] — Mortgagee having given up mort- 
niortgage, is entitled to either sale or foreclosure, g^ge, and proved under a commission of bauk- 
Yorlt hnion Banildny Co. v. Ai'tley, 11 Ch. D. against the mortgagor, not allowed to 
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After Foreclosure — Impossibility of Bestoring 
Estate.] — A mortgagee wiio has foreclosed is not 
debarred from taking proceedings against the 
general estate of the mortgagor to recover hi.s debt 
in cases where it has become impossible, through 
no default of the mortgagee, to restore the mort- 
gaged estate. Burrell, In re, Burrell v. Smith, 
38"L. j., Ch. 382 ; L. R. 7 Eq. ‘399 ; 17 W. R. 510. 
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e xnSe bv wa; a a convey- Mortgage of Trust Fund ]™The assignee of a 
>n trust td sell at discretion, trust tund by way ot mortgage, with power to 
His of sale to pav the mort- give receipts m the name of the mortgagor, 

■ the sunfius mmicvs to the eannot enmpel the trustees of tlie iim Ito pay 
•irdit of the mort^mWe is to the whole oven to lam, notwithstanding the 
id, and he is not entitled to existence of puisne incTOibrancers. All that he 
' 10 T f Ch ‘>57* entitled to demand is. the amount due upon 

T e'iC’h w it 113 ’ the mortgage. Hell, In. w. Jeffery v. Snyler, 

. 1. o.).j , ..1 vv . ii. X1.>. , [1896] 1 Ch. 1 J 73 L. T. 391 ; 

for, aad Claimants under W. K. 99— G. A. , , 

.]— 8emble, the mortgagee- , , ■ , , , . 

the mortmigor. and all who Depreciation.] — Where, at the death of a mort- 

is ti’espasseT’S. * Er.anu v. gagor of leaseholds, the value of the mortgaged 
42 ’ f p/t'e iV. 256 : 8 L. J., property exceeded the, mortgaged debt, and the 
“ ’ ' '* ** ■ mortgagee took no steps to realise his security 

for fourteen years after the death of the mort- 
-Where a decree had been gagor, and in the meantime the pro])erty became 
framed for the purpose of verymuchdeterioratedin yaluci—HeldCafiirm- 
stator’s personal estate 'only,' ing 2lGific. 492),- .-that 'the mortgagee was not 
ereal estate was an infant, entitled to recover. the deficiency arising on his 
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:es of Mortgagee. 

' i£T ffroumd for believing that the clcion- 
inteuded to part with the legal ^ estate 
■ i. Lon flan, (Hid Oountu Banknmj Co, 
21 Gh. D. 490 ; 47 L. T. 501. 

Staying: Proceedings.] — Bill by a mort- 

or an account, and /4or: |oreck>sm^^ 
ter a' decree '. ill ' a, . creditors’ under „ 

the ' ]>laintilf ' in :the„::S,eco,iid.' suit; hath gone, 
ore the 'master,,,., and 'in’OYed-'.his,:,,: charge ,;, 
hied his bill: application to stay the 
Linistration for Deficiency.]— proceedings in the second cause, 
se hv a mortgagee (all parties same accounts, retiiscd : the pUiutitt 
■mises were ordered to he sold niore speedy and effectual I’eliet i.‘ en i ec o gt- 
ad into court. The purchase- on ; as. where there are litigated If [ 

1 at the instance of the mort- tliat of the amount of his demand, he is iequn<..d 
dthout objection on the part to go on, in hir separate suit, up to Of 
rosentative of the mortgagor : as all ulterior relief can be equf ly hail tiic 
iverted iiito money, (owing to suit first instituted : and, as staying the pu - 
of stock,) was insufficient to ceedings in the first suit, while pi opcih u n- 
ffs claim Held,' that the ducted, the court, however anxious 
'^d to come in and prove for against unnecessary expense, has no authority, 
'suit to administer the mort- fnlaohe v. IlorhforL 1 Moll. 21b. 

* 13(5/’ * ' " In. Absence of Parties Interested. J The 

’ ' * court cannot make a decree for, foreclosure or 

Honey Lent.]— When a mort- ^ale in the absence of any of the parties intercstea 
, no covenant for repayment, iu the equity of redemption, 

Kn mnin tamed on the deed, j T, J.. Ch. 709 : 9 Jur. (N.S.) 4.>4 , 7 i. - 


llOB^Gk(}E-r-Bemedi 

tEesiduary Legatees.]— The there hem, 
of real estate whos^ security dants 
o-comengainst the residuary pendeiue htc. 
hgagtir, amongst whom his v. Lewi,^. . 
been distributed, is a purely 

the court will not enforce it Stayi 

stances which would make it gagee for an ! 

Blithe. V. (Me, 55 L. d., Ch. sale after a 
• 55 L T. 234 : 34 W, R. 555 which the pi 
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due. The mortgagee obtained a judgment for the money that should come to his hands as such 
the principal and interest due at the date of the trustee, or out of the personal estate, if any, of 
Judgment with interest at per cent, on the the mortgagor, pay to the plaintiff the principal 
sum made up by such pi’ineipal and interest : — and interest secured by the deed: — Held, that 
Held, that the security of the mortgage was not the plaintiff was not entitled to sue the devisee 
merged in the judgment, but that the mortgagee in an action for monej^ lent, but that his rcniedy 
was entitled to sue for the difference between was upon the covenant contained in tlie doe(L 
interest at 71. per cent, on the mortgage debt Matheio^. TBlaclimort^ 1 H. & jS". 762 ; 26 T^. J... 
and the interest at 4Z. ])er cent. ])aid under the Ex. .150 ; 5 W. E,. 363. 
judgment. Popple v. Syhedei\ 52 L. J., Ch. 

51; 22 Ch. I). 08 ; 47 L. T. 320 ; 31 W. 11, 116. Deed not executed by Mortgagees.] — There 
Feu^imjii^ Eorparte, Smf'ijd. Inre^ were cross covenants in a mortgage deed, and 
53 L. j., Ch. 545 ; 25 Ch. .0. 338 ; 50 L. T. 100 ; the mortgagees did not execute it : — Held. 
32 W. E. 352. that they might nevertheless bring their action 

against the morrgau’or, who did execute. J/nrf/a# 
After Foreclosure and Sale,] ~ After fore- y. Piltt\ 14 C. B. 473 ; 2 C. L. E, 696 ; 23 L'. J., 
closure and sale of the mortgaged estate, injunc- C. P. 64 ; 2 W. E. 193. 
tion was granted to restrain the mortgagee 

from recovering the difference at law. Perry Delivery up of Deeds— 7 Greo. 2, e. 20, s. 1,] — 
v. 8 Ves. 527 ; 9 E. E. 171. Where an action is brought on the covenant 

After foreclosure and sale, the mortgagee may for payment in the mortgage deed, the case is. 
bring an action for the residue. 7ooke v. IIertley^ within the act, and an order nmy bcj made for 

2 Ero, C. C. 125. the . delivery up of deeds. Smeetoii v. (hitler.. 

5 D. & L. 184 ; 1 Ex. 457 ; 17 L. J., Ex. 57. 

Ground for Eestraining.] — It is no ground The order may be made at chambers. Ih. 
for restraining a mortgagee from enforcing his 

security at law that lie has contracted to' buy Practice — Agreement not to call in is Con- 
from the mortgagor another estate, from the ditional.] — When, default having been made in 
purchase*money from which the mortgage flebt payment of interest, a mortgagee has recovered 
is to be deducted. Pell v. iStephem. Coop. t. judgment for the amount of the principal and 
Brough, 266. interest, .and a bill is filed to restrain.executiori 

The circumstance of the mortgagee with p>ower and for specilic perfoiiiiaiice, on the ground 
of sale having contracted to sell a portion for a that the mortgage deed is not in accordance 
sum exceeding the amount due to him : — Held, with the terms of a previous agreement, which 
not a sufficient ground for restraining him from provided that the principal should not be called 
enforcing by action the covenant for payment, in for a term still unexpired, an injunction will 
Tr/ZZ/'-y V. Lereft, 1 De (4. k 8m. 302. " be refused except on tlic terms of the amount 

The plaintiff, as mortgagee, got possession of recovered being paid into court, .since, if a clause- 
tlio estate, sueti at law oil the covenant for non- in accordance with that provision in the agree- 
payrnent, and brought his bill to foreclose ; this ment liad been inserted in the deed, it would, as 
is regular, ami the court will not stop the pro- a matter of course, have made the not calling’- 
ceedings at law, unless the defendant brings in in of the ])rincipal conditional on the punctual 
tliC mouev. Ucvh v. Parkhhson, 2 Anst. 407 ; > liavment of interest. Seaton v. Tieyford^ HI 

3 11.11.618. iWHb 200. 


Ppiee £12 
half calf. 


ilAbridgment 

i-lVING AUTHC 


1:3 author, but of tb 
•d, coniprehensiTe sub 
y| ort legal essays, but 
'ik I references to all in 
‘i j require. 

: I have been allowed 
J i rate, and authoritai 

I 'pave secured the s 
; soraetirae Editor of 
fe of the Society 


; otJieTs\ar& contrihx 

D. EAWLIHS, Esq 

;h]s^ macdohell, * 

■ J. IMLTIR MACKEN 

■ A. WUETZBURa, ] 
'.0]\rAS BEYEH, Esq 
, BRAXTON HICKS. 

\V. CMALLIS, Esq. 
\SNO\Y, Esfl., ‘M.A. 
CiMANSON, Esq. 
J’lEOA. Esq. : 

lessor F. W. MAITI 
i: -JYPRIAN WILLIA 
I^ALEIOH, Esq. 

I’d. GODDARD, Esq.^ 
I' 8. THEOBALD, Eai 
Ills. BURNEY, Esq. 


Impossibility of Restoring Estate.] — If i Pleading — Effect of Exercise of Power 

a mortgagee so deals with the moi-tgaged estate ! of . Sale.] — To a declaration on a mortgagors 
as to render it impossible for him "to restore it covenant to })ay the debt, the action bcing- 
on full payment, a court of equity w'ill })revent brought to recover the balance due to the mort- 
iiim suing at law to recover the mortgage mone}'. gagee, after giving credit for the money realised 
Palmer v. Ilendrle. 27 Beav. 340. on the sale of the property, the defendant pleaded,, 

A mortgagor having transferred the equity by ’vvay of equitable defence, a plea which shewed, 
of redemption, the transferee and mortgagee tliat the plaintiff had taken possession of the 
joined in a partial alienation of the pj-operty, property, and had sold it under the power of 
but the money was received by the transferee sale contained in the mortgage, and had thereby,, 
alone : — Heki, that the mortgagee could not as the plea alleged, deprived the defendant of 
afterwards sue the mortgagor on his covenant his right to have such property conveyed to him 
to pay, Ih. " " upon payment of the money and interest due on 

the mortgage: — Held, that the plea was clearly 
Since Judicature Act] — >81 nee the Judicature bad, since "it did Hot shew that sufficient had 
Acts, a second action brought to- ]-ecover arrears been realised by the sale to satisfy the debt, 
of interest Oil the mortgage while the foreclosure Rudye v. Rlchem.^ 42 L. J., C. ?. 127; L. It 
action is still pending will be staved as vexatious. 8 C. I^. 127 ; 28 L. T. 537. 

Poulftt V, Mill, 62 L. J.. Ch. 466 ; [1893] 1 Ch. 

277; 2 E, 288 ; 68 L, T. 476 ; 41 W. E. 503 — • — — Coneurreut Actions — Costs.] — A inort- 
0. A. gagee by deed, of lands, after commencing ant 

action in the Chancery Division for an account 
Devisee in Trust.]— -A devisee in trust of mort- of what was due on the mortgage, and for sale 
gagedprcinises.for sale and payment of the debts of the mortgaged premise, s, brought a personal 
of the mortgagor, borro^ved 2doZ. of the plaintiff, action in a common daw division on the cove- 
for the purpose of paying off a portion of the nant in the mortgage deed for payment of the 
debts of the mortgagor; and by deed betvveen principal debt mid interest, aiu I mo veil for final 
himandthcplaiutiff, reciting these facts, charged judgment, - The: defendant.' had not moved to 
'the premises with payment of that amount, and stay the; second' actJOh':-^HeM,dhat^ the plain- 
covenanted that he and his heirs should, out of tiffs were entitled to judgment, but without costs 

Toil, IX. ; 54 
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MOBTGAGE — Remedies of Mortgagee 

Bonrlui 'i. Dowxjlne, 1 on the bond. Injunoti 

ceetling dissolved. loo. 


ot the action or motion, 
20 L. R., li\ 324. 


3 On Collateeal Securities, Extent of Security-— uaim xn isanh-xu,^ icy iox 

Ee^ciency.] — A mortgagee, who has a bond as a 
aenerally.l— Mortgagee has a right to proceed c^^pateral security, received part of ])is debt under 
<)B his mortgage and bond at the same time, of foreclosure and sale, 1 he mortgagor 

^ having become bankrupt, the mortgagee, upon • 

In a suit bv an assignee of a policy of insur- up all the reniainiug benefit of the decree, 

ance upon trust, as a collateral security accom- allowed to come in for the deficioncY tinder 

nanying a mortgage of real estate Held, under commission. Wyly-, pooUf \ ern. A beriv. 

the circumstances, that the mortgagee was not 
entitled to a decree for the sale of the policy. 

Dman v. Morrh, 1 Hare, 413 ; 11 L. J., Cb. 241 ; Mortgage of Policy— Bntermg up Judgment 
6 J'ur. 297. on Warrant of Attorney.]— A debt having been 

secured by a policy of insurance effected on the 
Waiver.] — If a mortgagee has a bond as a <lebtors, the debtors, by %vay of 

counter-security, his issuing process or making security, executed a warrant of attorney 

use of Ins counter-security is not a waiver of ms ^Yiq\v creditor to enter up judgment for the 
mortgage. Birch'a Case, Hilb. Exch. Bep. 186. defeasance of the warrant providing 

that,” so long as the policy was kept on foot by the 
Eonatio Mortis Causa.]— Mortgage or bond debtors, judgment should not be entered up, nor 
ffiven as collateral security for money due on execution issued on the warrant ; by indenture 
m be made subject of donatio of even date with the warrant, and execiitecL by 

mortis causa. JDuifieU v. Mices, 1- Sim. & S. the debtors, a similar stipulation was made as to 

239 * 1 L J ro.s.) Ch. 213. execution on the warrant, with a further pro- 

' ■ * Tision that, on default by the debtors in payment 

Eease.] The defendant having taken a of the premiums within a certain period after 

deposit of a lease as a collateral security, decreed they should become due, the creditor might liim- 
to take an assignment. Lucas v. Vomerford, self either keep the policy on foot, or effect a new 
a Bro C. C. 166 ; 1 Ves. J. 235. B^it see 8 Sim. policy in his own name, at tlie expense ot his 
499 * * ‘ debtors. The debtors having failed to pay the 

premiums in due time, and the creditor not 
Equitable Mortgage to secure Bond Eebt.]— exercising his right to keep it on foot, the policy 
Where the assignee of a bond debt had obtained hecame forfeited ; four days afterwards, the 
from his debtor an equitable mortgage, by way creditor, who was a director of the insuiunce 
of collateral security, which having been sold company, paid up the premium, and induced the 
under a decree of a court of equity did not pro- oifice- to renew the policy : — Held, that be was 
dxice sufficient for payment of the full amount nevertheless entitled to enter up judgment, and 
of the debt : — Held, that the creditor was not ig^ne execution on the warrant of attorney ; and 
entitled to have the"balance paid him, under an a bill by the debtors, seeking to restrain him from 
order of a court of equity. Keys Williams, so doing, was dismi.ssed. Wlntlmip y. Murray, 
Z Y. k C. 462 ; 3 Jur. 9501 8 Hare, ‘'214 ; 19 L. J., Ch. 547 ; 14 Jar. 302. 

AfterBillby First Mortgagee.]— A. mortgaged Suing in Two Capacities.] —A creditor by 
to B. an oat mill and certain lands. He after- mortgage and collateral bond cannot sue both as 
wards erected ad<Iitional mills and machinery, mortgagee and also on behalf of himself and all 
Sind mortgaged the etjuity of redemption to C., to other creditors of the debtor, such rights of suing 
whom he* also gave a bond collateral : — Held, being inconsistent with each other ; nor for tlie 
that, after a hill of foreclosure filed by B. to purpose of obtaining payment out of the real 
which 0. was made a party defendant, C. could assets of his debtor can he sue as sole specialty 
not, under an execution sued out on his bond, creditor, unless he make all persons interested in 
seize the movable machinery erected after the contesting that fact parties to the suit. White 
date of B.’s mortgage. MGlimey v. Lemon, y. HlUacre, 3 Y. & C. 597 ; 4 Jur. 102. 

'Hayes 154. 

’ * limitation by Lapse of Time.]— Where a bond 

After Foreclosure and Sale.] — After fore- is entered into as a collateral security for money 
closure, the mortgagee faiii}^ sold the estate for mortgage, and the interest being in arrear 
less than what was due to him Held, that he i;]'^ mortgagee takes possession, ainl remains in 
could not afterwards recover from the mortgagor, possession upwards of twenty years without 
upon his collateral personal securities, the amount taking interest otherwise than by rc<‘cipt of rents 
still remaining unpaid. Lockhart v. Ilardy, 9 and profits, quaere whether his rtnnedy on the 
Beav. 349 ; 15 L. J., Ch. 347 ; 10 Jur. 532. bond is not barred in c:iuity as well as at law by 

the Statute of Limitations. Ih, 

After Fart Payment on Foreclosure.]— Where 

^ debt is secured on mortgage, covenant, and Transfer on Redemption. j— In ^ a foreclosure 
bond, if the mortgagee forecloses first, and the action personal judgment for the mortgage tlebt 
value of the estate proves insufficient to satisfy being given against the mortgagor, and a fore- 
the debt, he may, while the mortgaged estate closure judgment against the moidgagor amd a 
remains in his power, sue on the bond or covenant, purchaser from him : — Held, t hat i lie purchaser, 

. in the event of his redeeming the mortgagee, 

Representatives of mortgagee,afterforeclosure, would be entitled to have transferred to him the 
' ®ell the mortgaged premises, and, the amount not personal judgment against the mortgagor, as 
■feeing sufficient to. payAhe debt, biang an .action being one of the securities held by the mortgagee 
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gagov under the deed, and in the following year 
the trustees distrained, for a year’s rent, the 
goods of the plaintiff which were upon the pre~ 
mises. No notice was ever given to the mortgagor 
by the trustees of the society that they intended 
to treat him as tenant. The plaintiff brought 
trover for the goods so distraiiied against the 
trustees : — Held, that the trustees were not 
entitled to treat the mortgagor as a tenant until 
they had given him notice of their intention to 
alter the relation in which he stood to rhem, 
from that of mortgagor and mortgagee to that 
of tenant and landlord; and that consequently 
the distress could not be justified, and the 
plaintifi; was entitled to recover. Clowes v. 
Iluqhes, 39 L. J., Ex. 62 ; L. E. 5 Ex. 160 ; 22 
L. T. 103 ; 18 W. R. 459. 


for the debt, Geeenouqlt v. IJUlei\ 15 Ch. D. 
93 ; 42 L. T. 144 ; 28 W. E. 318. 

Leave was given to tlie purchaser to apply in 
chambers for a sale of tlie })roperty. Ih. 


Eestraining. ] — ortgagee havi ri; 
of. nntrtgagor’s title deeds lodged t'l 
attorney, who claimed a lien on tli 
ness done foi* mortgagee. On ap 
mortgagor, mortgagee was restraiiie 
ceeding at law upoji liis collator 
Schonle v. S(.dl, 1 Rch. in Lef. 176. 


Eight to Interest — Practice.] — On an 

application to stay proceedings in an action on a 
bond securing the |.>rinci])al and interest payable 
on a moi’tgage, il' the mortgagee seeks to obtain 
interest for tlie interval between granting the 
rule and the actual payment of the principal 
into his hands, he must make his claim to it at 
The time of discussing the rule, for he cannot 
afterwards sustain it. Jordan v. Climims, S 


On Partnership Property.]—-?, and F. 

were in partnership as brickmakers, and they 
mortgaged lands which they used for their part- 
nership purposes, and of which they were seised 
as tenants in common, and also each of them 
separately attorned as tenants to the mortgagees 
in respect of a moiety of the property which was 
in their joint occupation and at a separate rent. 
Subsequently the mortgagees took out separate 
distresses against the mortgagors for six years’ 
rent due from each for his one equal undivided 
moiety of the premises, and they seized chattels 
on the partnership premises. The mortgagors 
became bankrupt, and the receiver in the bank- 
ruptcy claimed tlie goods as against the mort- 
gagees : — Held, that the mortgagees, having in 
both cases distrained on goods w^hich were the 
joint partnership propierty of the bankrupts, had 
exceeded their rights, and that they could not 
distrain on goods in which the tenant and 
another person had an undivided interest. 
Parlic, Bjt parte. Potter^ In re. 43 L. J., Bk. 
139 ; L. E. 18 Eqi 381 ; 30 L. T. 618 ; 22 W. E. 
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4. Distbess — Attobnment Clause. 

Distress — Amoimt of.] — B. executed a mort- 
gage of certain real property to secure the 
payment of ]2,5()0Z., with interest at 4Z. 15a*. 
per cent., payable half-yearly, on the 8th May 
and 9th November in each year ; and the deed 
contained a clause by which the mortgagor 
attorned tenant from year to year to the mort- 
gagees at the yearl}^ rent of 593*^. 15a*., that being 
the exact amount of the interest reserved by the 
deed, and payable on the same days, namely, the 
1st July and the 1st January. The mortgagor 
subsequently filed his petition, and, composition 
resolutions having been resolved upon, the mort- 
.gagees, on the 19th November, 1880, distrained 
for a half-year’s rent under the attornment 
clause, although at that time, in accordance 
with an arrangement which had been previously 
entered into and acted upon by both parties, the 
interest had been paid by the trustees a])pointed 
under the composition proceedings tlown to 
July 1st, 1880. Upon the application of the 
trustees, the county court judge decided that 
the mortgagees were only entitled to receive the 
amount of rent or interest from the 1st July : — 
Held, that the mortgagees were entitled to the 
■full amount for which they had distrained, and 
that The balance, after payment of the interest 
then due, was ap>plicable for the reduction of the 
.principal debt. Harrison, E,v parte, Betbs, 
"In re, 50 L. J., Oh, 832 : IS Ch. 1). ■ 127 ; 45 
L. T. 290 ; 30 W. E. 38— C. A. 
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Morttjagec. 

1 B.«.= i»» of 5““ “i;:r;sM*y?oS?iri^^ * 

dttir premiums on the policies, j contained, 
le attoLed tenant from year ^ j 

mortgagee, at the yearly rent ot ,^,eution of tl 

SHisplil 

XsTlJoiTtbo premises beioogiog to i ooooi’o*”'' "t the i.remj^^ nmi 
;_Held, that! notwithstanding the l October, ISOb, they « 


ffaffeeVfor aPd in respect ot Uie morrgaget 
pmnises, at tlie yearly rent of 800?., to be paul 
by equal quarterly payments. _^Aiid nt a^s 
thereby agreed that it should be lawful for B., 
at any" time after three months from the date ot 
the mortgage, without givliig previous notice ot 
his intention so to do, to enter upon anti talve' 
possession of the premises whereof A. had attomed 
tenant, and to determine the tenancy createddJV 
the aforesaid attornment. A. filed a liquidation 
petition, and on the same day a receiver aa as. 
aiipointcd. avIio entered iiiro possession of A.s 
estate and effects. , Notice of the petition and ot 
the apiioiiitment of a receiver AAas sent lo B., 
who two days later, by virtue of the attornment 
clause, distrained upon the goods and chattels on 
the mortgaged premises for a half-year s rent 
then (Iiic\*--Held, that a teumicy from year to. 
year and not a tenancy at will AAas created^ la 
the attornment clause, and that B. was entit led, 
under the act of 1889, s. 34, to distrain^ for the 
rjfroytoyriKmkera the repayment | rent duo to him from A at the time of fihiigyie- 

'"mlw wafb“Mcnturort^ 

- ■ '■ o was never executed by j Soeuty,B.i‘ mi'te^w lilahgl, pMtu 

The deed rc’oite.1 the previous mortgage | In rrs 50 L J. Ch. S18 ; K. tb. . - .4 , 44 g. . 
rwhiph was in feel and by it B. coiiA^eyedallthe j /4 ; 29 W. B- 12b t. A. , 

firoinises COTiprised in the'rectted mortgage to his ; Alimitod company gave, in ISio.a mortgage 

Sem in fee upon trust that they should, 1 to its bankers for its accimnt current by oovoiian, 
Si immdiatcl/ or at any time, sell them, Uo surrender its copyhold works, and by the mort- 
“and as a further security for the princiiial ami ■ gage deed the company became ten.int to the 

interest for the time heini clue from B. to them, : bankers at the rent of a.OOO/ No 
E did thereby attorn and become tenant to them, I the copyholds was made. On the Iht.i JuIn. 
tlioh heiS and assigns, as and from the , late 1 1877, thob.ankerssontunauctioxieorto, Ustrain l.ir 
thereof of such of the premises tbciohy conveyed ; lO.OOOf., being two years rent. Jhe auctumeei. 
as were in bis ooeup^ion, for, and (luring, the j on the same day, saw the jn!ma,gmg (p-ecdor of 
term of ten years, if that security; should so long | the company, gave him tonnal notice of distraml, 


to The tenancy, and that tiie distress wass vuiui. 

^^’he deed could not operate as a grant of a rent- 
eharge, as the mortgagor had no estate in him to 

creafe such a right. Ih. ^ 

B lieim'' mortgagor in possession, cxecuteii a 

*’ ^ 1 sinu Ilf fhp. 

mortgage on the 12tli ot 

premises to h*- ^ — ~ 

Avi.h ■ ' 

tliem,..., . 

B. and his hankers, but 

tliem ; t* - 

Avas in fee), and 
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jiiul by arrangement - with him employed two form in the schedule), do not render void the 
workmen of the company to kec}) possession of ordinary attornment eiause contained in mort- 
tiie chattels distrained. On the 18th July, the gages of real property so as to destroy the 
company recpiestcd the bankers not to proceed to relation of landlord and tenant created by it 
an immediate sale, to which the bankers as>scnted, between the mortgagee and mortgagor. 
and the two men I'cmained in possession. On v. (Jollier, 59 L. J,, Q. B. 552 ; 25 Q. B. D. 270 ; 
the 1 0th July a petition was presentedfor winding 88 W. E- 716. 
u}) the company : and on the 28th July a winding- 

up order was jnade. By arrangement with the Account.]— In taking the account in a fore- 

liquidator, the men went out of possession in closure action between first mortgagee and 
October, and in Xovember the bulk of the second mortgagee and mortgagor, an attornment 
chattels was sold by the liquidator without clause in his mortgage deed will not render the 
])rejudiccto tlierightsof the bankers, and realised first mortgagee liabie to account on the fooling 
less than 5,0007. : — B.eld, that the attornment of mortgagee in possession in respect of the rent 
clause created tlie relation of landlord and tenant ; reserved by the attornment clause. Stanley v. 
that, there being no- ground for saying tiiat the Grundy, 52 L. J., Ch. 248 : 22 Ch. D. 478 ; 48 
I’cnt of 5.O00/. was so unreasonable as to be L. T, 00(5 ; 81 W. K. 315. 
fraudulent, the mortgagees had the same rights 
of distress as any other landlord ; and that, as 

the value of the chattels sold was less than one 5. Ejectment. 

year's rent, on the mortgasrees ahandonine; all « i . • 4 . i* i 

kirn to the chattels rem^Mng nnsol<l. tho pi-o- . Generally. ]-Oourt refused to mterfero by 

cecds of sale must go to them. StoohUm Iron piunctioa to prevent a mortgage from put-suing 

Fm-nace Co., In re, 48 L. J., Ch. 417 ; 10 Ch. D. rmt 

385 • 40 L T 10 • ^7 W II 488 premises. Davwis v. WiLiiaoim, i Jur. oOo, 

Hdd also/that the doetrine of reputecl owner- 5^ Poreelosnre.j-Moi-tgagee is not pre- 

ship had 1.0 a pplic-a .011, as a dis ross does not eluded from bringing k ejectment at law at the 
make the landlonl the owner ol the goods d.s- of foreclosure depending 

traiueu. UO. „ ' , p „ „ r , -.here. Moofh y. IJaoth, -2 Atk. US. 

aJ'-J ^ ' Mortgagee may bring ejectment and bill to 

C A foreclosl 6Vn/G//ty.i;/-k%,2Ves.6TS^ 

7 Geo. 2, c. 20.] — A mortgagor, in order to 

Death of Mortgagor — Payment of Interest entitle himself to the benefit, in a court of lawq 

by Heir— Inference ofTenancy.]— Where amort- of the 7 Geo. 2, c. 20, s. 1, must become a defen- 
gage of a freehold farm and chattels contained an in the action of ejectment. Where he is 

attornment clause by the mortgagor, and the not such defendant the court will not interfere, 
mortgagor died, the court refused to infer an d. v. aT/bnq 4 A. & E. 814 ; 2 H. ^ W. 

agreement for a new tenancy at will by the mort- 28.5 ; 6 L. J., K. B. 274. 
gagor’s son — -entitling the mortgagee to distrain 

— from tlie fact of the son having entered as heir- Condition of Staying.] — In ejectment by a 
at-law anxl for six years paid the interest on the mortgagee, the court, or -a judge, can include, as 
mortgage, he (the son) having paid it as interest a condition of an order for a stay of proceedings, 
and in. ignorance of the atl ornment clause. Senbje the payment of tlic costs of an abortive attempt 
V. (hlllnn,(U L. J., Q. B. 20 ; [1<805] 1 (h B. 375 ; the sale under a power. JDowle v. Neale, 10 
15 lb G ; 71 L. T. 775. W. K. 627. 
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fair rent of the property, so that there is no down the mterest, rerusea, on the grouna that 
fraud on the bankrimtcV law. valid distresses the petitioner had commenced a suit tor the 
can be levied bv both" ruortgagccs after the purpose, and had delayed it ; but leave 

commencement of the bankruptcy of the mort- ejectment.. M rooks v. 

ffahor. Morton v. Woods (L. R. 4 Q. B. 203), (rreathed,X J. &; W. 176, . . 

Wplained mul .pp-wey -W^iYei of Default-Bestraiat of I^eotoeut.] 

I'.Ki' • . lb C . — ^Agreement in writing not to call in amort- 

44 L. .1 . ; 2.) V\'. K, 1..., . years, the mortgagor fultilling his 

covenants. On one occasion, within two years, 

Bills of Sale Act.] — Sect. 6 of the Bills interest was not pakl on the day, and the niort- 

of Sale Act, 1878 (enacting that every attorney gagee shortly afterwards, after giving notice 
wd hereby a power of distress is given, or agreetl to that he was no longer bound by the agreement, 
be given, by any person to any other person by demanded and received payment of the interest 
way of security for any debt or advance shall be arid -ineidehtal costs.:— Held, a waiver of the 
xlecmciitobe a bill of sale, within the meaning default, and. injunction, granted to restrain an 
of the act, of any ]-)ersonal chattels 'which may ejectment binught' within the two years, Ltnuj* 
be seized or taken under such power of distress), rUlye v. 'Faymi'WS, 'k 'Hi'423|''7 L, T, 28 : 10 
and's. 0 of‘ the Bills of Bale Act, 1882 (by which .WJ R, 726*, ‘ • * ' , 

ablll of sale made orgiven by way of security ' ' 

for the payme.nt of money by the grantor thereof „ , Statute - of ^ imitations*]— A lega!^ mortgage 
shall be voi<l unless matle in accordance with the of ffeehold''iahdAh .1850';;-nop'>oH&;ession by the 
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morta:agec, ■ and no payment of principal or i 12. 

interest to him nor any acknowledgment of his. 13. Staying, 1737, 

title. In 1870 a bill .by . the mortgagee fori 14. Froceedl)uj.H fan, h'BS. 

redem]>tion or foreclosure ; in 1874 a decree nisi j 15. Cods awl Mr/aoiscs 

for redemption or foreclosure ; and in 1877 an 1 

oj'cler absolute for foreclosure, i . In 1878 an action j • 

hr the mortgagee to recover possession of the] 

land :—Held, that, although brought more than ; Several Mortgai 

twenty years after therlate of the mortgage deed, i niortgagecs can maintain 
the action was not barred by the Statutes of , mortgage, making th 
Limitations (3 & 4 Will. 4, c. 27 & 1 Yict. c. 28). | tlicy are unwilling to b 
Pngh V. Ifeaih, 51 L. J,, Q. E. 367 : 7 App, Cas. j have done some act 
235 ; 46 L. T. 321 ; 30 W. R. 5o3 H. L. (L.) i being plaintiffs. Lalicy, 
Semble. per Earl Gairns, that the action being | '48 L. J., Ch. 361 ; 1 

brought by one who had become absolute owner j (*33 27 524 j 

of the land under the foreclosure decree was an i ^ j’ jj 1817. 
action as to which the right to bring it must be : ’ ’ 

taken to have accrued within s. 2 of 3 & 4 Will. 4, nn ■ 

c. 27, at the date of that decree ; and that s. 3 Com^valcr ot‘ 
of that act, in .lefiiiing when the right s^ll be ^ J; of a.lvLcos 
deemed to liave accrued, is not necessarily - / % . . 

exhaustive, or otherwise mconsistent with this tL mortgaseetha decree 
View. Ik 1 K 


Without Memorandum.] — The right of an 

equitable mortgagee by deposit witln)iit memo- 
randum is foreclosure, not sale. Samhlr v. H llnon, 
5 N. R. 365. 


K. FORECLOSURE. 

1 , Mightto, 1708. 

2. Who Povnd hy, 1714. 

H. Against (hmoi, 1715. , , 

4. Agabist Infa?its, 1716. = , i 

5. Against Lvnaties, 1720, , ; ' 

6 . Agaimt Married Wonmi^ 1721. 

7. Tenant for Life and Msmapuhrmein, 1721 

8 . Trustee m Banlmp)tey^ 1723, 

" 6. TImhr 7 Geih 2, e, 20, 1723. / ' - " 

10. 1726, ; ■ 


"With or without Memorandum.] — The 

relief to wdiich aii equitable mortgagee by deposit, 
of title deeds with or wdlliout a memorandum of 
deposit is entitled is foreclosure. Jlarhlamse v. 
Charlton, S Oh. I), 444 : 26 W. R. 504. 


j , With Memorandum ' /to , oxeeuto Itegal 

j Mortgage.] — -Where there is a mortgage by 
I deposit .of (ieeds. and the memorandum states an. 
I agreement to execute a legal mortgage, a dcercje 


Atfenda'mefor l.f02. 




MOETGACrE — Foreclosure, 


mortgaged estate* Palmei* v. Carllde (^EarT) 
I , Sim. & S.'423.. ' ■■■■ 


on a bill to enforce the security will not direct a 
sale, but for(iciosiire ; but if there is no memo- 
randum a sale will be directed. London ^Jom- 
tarif Admnee, Co. y. Brown.^ 12 L. T. 109 ; 
13 H. 490. 

Wlieii a bill is filed for foreclosure or sale bj- 
an equitable mortgagee by deposit, accompanied 
by a inemorandiiTn of agreement to execute a 
legal mortgage, the court will not decree a legal 
sale, bur will order the execution of a legal 
mortgage, with <liie }>ro vision for the foreclosure 
of such legal mortga ge v,dicn executed. Yeatoi a ii 
V. Beed. 36 L. X. (Jin 13(> ; 15 L. T. 349 ; 15 W. K. 
1G8. 

Where a dc})osit of title deeds was accompanied 
by a memorandum containing an express stipu- 
lation that the depositor would, if inquired, exe- 
cute a mortgage, upon a claim to obtain the 
benefit of the security, the depositee was held 
entitled to a decree for foreclosure. Moore, v. 
Perrij, 1 Jiir. (K.S.) 126. 


Two Mortgages, One Mortgagee.] — A mort- 
gagee, having separate mortgages created by the 
same mortgagor on two difierent estates, lias not 
the right to foreclose both estates on nonpay- 
ment of the aggregate amount of the mortgage- 
debts, but can only foreclose each estate sepa- 
rately on nonpayment of what is securefl upon 
it. Ilolmes v. Tumor, 7 Hare, 367, n. S. P., 
Smeathman v. Bray, 15 Jur. 1051. 

Where prior Mortgages.] — A mortgagee of 

two different estates, each of which was subject 
to a prior mortgage to distinct mortgagees, was 
held entitled, as against the mortgagor, to redeem 
or foreclose either or both of such estates. PeJlif 
V. Wathen, 7 Hare, 351 ; 18 L. J., Ch. 281 ; 14 
Jur. 9. 
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Copyhold.] — Before admittance, mortgagee of 
copyholds may bring bill of foreclosure, and after 
decree an ejectment for possession of the pre- 
mises. Sutton w Stone, 2 Atk. 101. 

Annuity out of lands.] — An aunuitj^ is granted 
out of lands, and made redeemable on jiaymcnt 
of a sum of money. The grantor cannot be fore- 
closed of the land, though he may of the redemp- 
tion of the annuity. Carnesew Y.Arifcott, 1 Vern. 
209. 


Suit hy^ against Bankrupt’s Trustee.] — 

An equitable mortgagee, by deposit of title deeds, 
having commenced an action for foreclosure 
against tlie trustee of a bankrupt’s estate, the 
Coui’t of Appeal {leclined to interfere under the 
Bankruptcy Act, 1869, s. 72. Pa?m/jU, or Pennell, 
Ex parte. Enqlaiul. In re. 47 L. J., Bk. 21 ; 6 
Ch. I). 335 ; 37 L. T. 450 ; 26 W. E. 194. 
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Person standing in Shoes of Equitable Mort- 
gagee.]— Two promissory notes being given, 
accompanied, by a memorandum and deposit of 
title deeds, to remain as a security foi* both sums, 
judgments are entered up against the drawer ; 
the" acceptor of the notes and depositee of the 
debts transfers his interest by a mortgage on the 
premises comprised in tlie deeds, in which the 
drawer confirms and the acceptor releases. 
IJpon a foreclosure claim by the transferee, 
and the (iuesfcion whether the transfer was not a 
separate transaction, and therefore came after 
the judgment debts : — Held, that the plaintiff 
was entitled to foreclosure, and stood in the shoes 
of the first eij-uitable mortgagee, SVarey. Ilodyes, 
2 W. E.315. 
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Pledgee of Personal Chattels.] — The doctrine 
that an equitable mortgagee by deposit of title 
deeds is entitled to foreclosure does not extend 
to a pleilgee of oersonal chattels. Carter v. TTY/ie, 
46 L. J.,‘'Ch. 841 ; 4 Ch. D. 605. 

Personal Obligation with Deposit.]— 5713611 a 
personal obligation is given to pay a sum of 
money advanced to a party, accompanied by a 
deposit of copies of court rolls, a foreclosure will 
be decreed, and not a sale. Price v. Curth, 1 
Jur. 233. 
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'tg'agor having refused to Equity of Eedemption Purchased by hrst 
reed judgment for fore- Mortgagee.]-— A mortgagee lias'iiig instituted an 
; redemption in the pre- action for foreclosure of a mortgage agaiaist the 
mrsioiiary term; but the inortgigor, making a second niorlgagee party, 
a vesting order as to the daring the })eiidency of an action purchased the 
ecree absolute. Britltsh C-ptity of redemption: — Held, that, the intention 
Usvraw^e Ct>. v. being apparent upon the deeds not to let in the 

V'. R, 631, ' second mortgagee as first mortgagee, such second 

mortgagee could only foreclose oji terms of paving 
^ j off the' amount secured by the first mortgage. 

; on Covenant or Bond.- ^ Affirmed, U 

:id by mortgage, c(wcnant, j ^ r> Ch, 1). 631- ; 36 L. T. 334— ( \ A. 


nant or bond, part payment only, he may go on Mortgage for Term and Trust for Sale of Fee.] 
with his foreclosm'e suit and foreclose tor the — \yiiere money is secured by mortgage for a 
remainder. v. 9 Beav. 349 ; lo fee.'the niort- 

L. J,, Ch, 347 ; 10 Jar, oH:.,. gagee, if ho files a bill praying for a sale only, is 

not entitled to foreclose the fee, nor, unless he 
On Covenant.] — Although by the mortgage amends his bill, to foreclose the term. Kerrlch 
deed no day was fixetl for repayment, yet, there v. Saffenj^ 7 8im. 371 ; 4 L. J., Ch. 162. 
being a covenant by the borrower to pay when 

re('(uircd to do so, and a covenant by the lender Kotwithstanding^Hotice to Pay oif, or Becree 
to vecoiivcy upon beiiii? repaid, it was held that a for Eeaemptioji.]—1j util the mortgagee is actually 
bill for foreclosure was maintainable, Btrlfe, v. own consent, or by a decree of 

jMfd. 1 Con. & L. 519 ; 2 Dr. & War. ISO ; i tlio court, he retains the chai-aoter of niortg-agee 
Ir, Bo. R. 648. rights incident to it, and may file a 


Presumption of Equity,] — A court of equity 
will presume an instrument of this nature, 
intended as a security for money advanced, to 
be an ordinary mortgage, and the lender entitled 
to the usual remedies of a mortgagor, unless the 
terms of the instrument exclude such a construc- 
tion. 2h. 


After Default of Interest.] — In a mortgage of may take tlie benefit of the foreclosuro to himself, 
leaseholds there ^yas a proviso for redemption in paying the executor the mortgage moiwy and 
ease the principal should be paid at the expira- interest. ClcrliKon v. Bowifer, 2 Vern, {>7. ' 
tion of five years, with interest half-yearly in 

the meantime, at 57. per cent. Default having Further Advance on Mortgaged Realty, Cove- 
been made in payment of the interest, a bill of nant and Assignment of Policy.] — The mortgagees 
foreclosure was filed, although the period for of a real estate made a further mlvaiice, and, took, 
payment of the principal had not arrived: — Held,, as security for the same, a further charge upon 
that, the cotiditioii having been broken, the mort- the mortgaged prernis(;s, tlie covenant 'of the 
gagee wms entitled to a decree of foreclosure, mortgagor for payment, and an a.ssignment of a 
notwithstanding he had taken possession of the' policy of assurance on, the life o.f the mortgagor, 
property, and had realised, by sale of a portion upon trust to receive tlie moneys to become pay- 
/•,f if 4..., ' able on the policy, and thereout first to pay the 

expenses of the trust, then to apply tlie rcsiriue 
towards payment of the mortg;age debt, or so 


. ,,,, 
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) a‘ portion of the 2,400^., i tioii are bound by decree 

the trustees having over; not parties. Paine, 11 

I it was alleged ha(l been j Ves. 1^4 ; b H. 1‘'>1. 

Zt ZtZv Ohargedf- 1 Mortgagor Tenant for life of Moneys secured 

trusts of the wnll the 1 hy Second Mortgage.] — A mortgagor being a 
?o -ivo .Z-eceint' defendant, to a claim for foreclosure, in tliat 
hat the iilaintiff.s were chai'acter, and who, in such character, has a 
'iv foreclosure. Zooke v. right given to him to redeeni, is bound by the 
• il L J C4i 503; foreclosure, in respect of an interest which ho 

mort^'vn^e had naid the made of moneys secured by a second nmi'tgagjeo^ 

he wniid not have been the same estate, although simli latter interest be 
dicatiori of it; and, if his not stated on the claim. Mromdt Mooi , d 
Liiar on the face of it, the Hare (A})p.) xxxix, lu 

iS“thrtra*toeTZfi Ze Judgment after Foreclosure.]-Judgmeuit eon- 
been hnrticated. Ib. fessed after_ bill of foreclosure is ineflectiial 

^ airaiiist plaintiff. Matculja v. Pul\ enoft^ 2 

J i & B. 207 ; 13 E. B. 63. 
ifter Beceipt given and | * 

Issue.]— Where settlement, on marriage, is 
witli iiiteiest Old} in tl c subject to a mortgage, if the 

I the mortga^oi 1'“^ mortgagee forecloses the husband and wife, it 
1 thereupon the following ^ ^ ' * 

-tlie mortgagee: “Loudon, ^^^i^igtrator Pendente Lite.] — Decree of 

■ -''of pZm “e ^ foreclosure against an administrator pendente 

V iy to of’ M life- plaintiff knowing limited.oliaraoter in which 

iwn by 0. A Co. oi xvi.^ «amir»i«?i'rator renresented mortgairor, and that 

the sai<l C. the mortgagor, thf benkeial title 

\() 00 Z. and bills tor ^ ^ parties to suit, merely forecloses 

U/.,areiufull of prmcip^ Idminl'M pendente iite. Sale directed by 
c upon a f 5 of foreclosure. to' be made in a month, on 

C and S. tor 10 ,(X OZ aiid 'administrator pendente life ; not 

he, ^ bindiiK^ on -persons "beneffcially entitled to the 

e of tiie J: Lft^ not parties in the suit. ■ Mlh v. Deane, 
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Purchaser utuder Second Mortgage made pend- 
ing Smt.]—Piainti€ in redemption suit became 
insoU^ent after decree, but before default in pay- 
Itient. Tbc bill was dismissed after default^ 
without briiigiiifi' the assignee before the coUrt : — 
Held, that the foreclosure was good against a 
purchaser under a second mortgage made before 
the insolvency, but pending the suit, of which 
tiie purchaser and his vendor had notice, though 
they were not parties thereto. Wood v. Surr. 2 
W.lh 


an intestate, illegitimate, was not worth thC’ 
mortgage money:— Held, that the mortgagor 
could not on that account as against the Crown, 
entitled to the equity of redemption, be deemed a 
bare trustee for tlie mortgagee within i vt 5 
Will. 4, c. 28, s. 2 ; the estate ordered to be sold 
in the administration of assets, the mortgagee to, 
become a purchaser, with liberty to ai)ply to the 
Crown for a grant of the fee. Itouers v. Manle, 


Creditors.] — Creditors of mortgagor obtaining 
judgmejits between limt and second mortgages, 
who did not come in to take the benefit of the 
decree of foreclosure, - are bound by the decree, 
and cannot follow the estate in the hands of a 
purchaser taking, his title- under the decree. 
Steele v. P7//7;w.q Beat. 188. 


Death without Heirs.] — The mortgagor having, 
died entitled to an equitable inheritance only, 
and without heirs, a sale ordered, and the 
attorney-general dismissed. P/rseoft v. Tfjlee, 
2 Jiir. 870- 

Mortgagee by deposit may sell against the- 
Crown,' when the moi-tgagor has died without 
heirs. S. CL 1 Jur. 470. 


Subsequent Judgment — Creditors.]— M., in 
1846, mortgaged some property to the plaiutifis 
for securing a <le.bt. In 18f>7 the plaintiffs 
assigned to trustees, for their creditors, this and 
another debt due from M., and all securities for 
the same (except the mortgage of 1846, and the 
premises t:herel>y assigned, and the benefit and 
advantage to arise therefrom). The surplus was 
to be paid to the plaintiffs, and there was a 
proviso that they were to have the property 
comprised in the mortgage for their own 
' benefit : — Held, that, as against a subsequent- 
judgment creditor of M., the plaintiffs could 
maintain a bill to foreclose the mortgage. 
Morlq/ v. Movie if ^ 25 Beav. 258. 


■Where Mortgagor Attainted.] — Where mort- 
gagor was attainted, the court would not decree a 
foreclosure against the Crown, but dij*ectecl tlie 
mortgagee should hold and enjoy till the Crowiii 
thought proper to redeem the estate. Powell v. 
Knowles. 2 Atk. 224. 


Conviction of Telony — Jurisdiction.] — The- 
title deeds of a leasehold estate were deposited 
with bankers, by way of equitable mortgage, for 
securing the balance of a running account. The 
party making the deposit was subsequently con- 
victed of felony. A bill was filed by the bankers, 
claiming to be equitable mortgagees by virtue of 
the deposit, against the attorney-general for a sale 
of the property : — Held, that the court had no- 
jurisdiction, the legal estate being in the Crown, 
to decree a sale of the estate, nor any power to^ 
compel a conveyance by the Crown of tbc legaB 
estate, but only to declare the plaintiffs as 
equitable mortgagees, entitled to hold possession, 
of the property until the Grown should think fit 
to redeem, itodge v. Att.-Geyi.^ 8 Y. &: C. 842 ;; 

' 8 L. J., Ex. Eq. 28. 

Equitable Mortgage of Leasehold.] — In 

a foreclosure suit by an equitable mortgagee of 
leaseholds, where the mortgagor has been con- 
victed of felony, the court will order a sale, but 
has no jurisdiction to direct the Crown to convey. 
Ilannoeli Y. Att.-Gcn,^ 88 L. J., Ch. 601 ; 10 Jur„ 
(K.S.) 557 ; 10 L. T. 222 ; 12 W. K. 569. 

Sale with Condition.] — The mortgagor 

having been convicted of felony, the mortgaged- 
premises wei’e set up to be sold undei* the decree^ 
subject to the condition that conveyance not to 
be executed by the attorney-general, nor the- 
record of conviction to be made up. Anon., 4 Ir.. 
Eq.K. 701. 


Beneficiaries.] — The mortgagor of a mortgaged 
estate devised it to trustees upon trust to sell, 
with a })owor to give receipts to purchasers. A 
bill of foi*eclosure being filed by the mortgagee 
against the trustees only : — Held, that a (lecree 
in this suit would not bind the cestui que trusts 
under the will of the mortgauoi\ Chumherlain v. 
Tliaelier, 18 L. J., Ch. 489 18 Jur. 785 ; 14 Id. 
190. 


Person Disclaiming Interest,]— The court will 
decree a foreclosure against defendants who dis- 
claim any interest, instead of simply dismissing 
the bill as against them. Johnson v. Clarlie. 
8 W. E. 198. S. P., PerJiin v. Stafford, 10 Sim. 


4. Agaikst Infants. 

■M. In General, 1716. 

1). Decree Absolute, or Day to shew Cause,. 
1718. 

e. Sale when Ordered, 1720. 
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dant, who })iit in the common answer by his 
"•iiardian, the general rule is tha t such defendant, 
on coming of age, has the })rivilege of putting in 
a new answer stating a diflierent case, anvl of 
going into evidence in support of that case. The 
privilege does not extend to foreclosure suits. 
Kelmll V. Kdmll: 2 Myl. & K. 


i 1 half ealf. 


Second Mortgagee.]— -A. has a first mortgage, 
and r>. a second, and, subject to these mortgages, 
the estate is settled on C. for life, I'emainder on 
D., an infan t. A. brings a bill to foreclose, lliough 
B*'has not the like remedy over against J)., who 
l)ccause of bis infancy cannot be foreclosed : yet 
B. must redeem A. irrsix months, or be foreclosed, 
v. (Varnidoti QUarl), 2 Tern. 518. 

Property Insufixeient to pay Beht.]— When, in 
a foreclosure suit against an infant heircss-at-law 
of the mortgagor, the })roperty was insiitiicient 
to satisfy the mortgage <lebr, the court, at tlie 
instance'of the piaiiitifi, and upon his offering 
to pay the defendant’s costs, made aii imme<liate 
ami 'absolute foreclosure decree. Bovidt v. 
Harfoot, 24 L. T. 8(> ; 19 W. E. 428. 

Equitable Mortgage — Death before Legal 
Estate Conveyed.] — Where a person creates an 
equitable mortgage, ami dies intestate before he 
has conveyed the legal estate, leaving an infant 
heir, the equitable mortgagee can obtain only a 
modified decree against this infant. Oldake)’ v. 
Petford, 2 L. J. (O.s.) Cii. 47. 

Interest on Interest,] — Bill to foreclose an 
infant, By decree it is sent to a master to see 
what duo.' Master reports what is due for 
principal, interest and costs. W^iictlier upon a 
subsequent order to carry on interest, the former 
interest, during the infancy, shall carry interest. 


Eehearing.] — ^An order had been obtainetl on 
an ordinary claim for foreclosure. It af tei-wards 
appeared that two of tbe defendants were still 
infants. The court declined to allow the claim 
to be set down for rehearing against the infants, 
but directed a supplemental claim to be filed 
against them. ' Srawm v. yirlioUon, 22 L. J. 
041.632; 17 Jur. 369. 


b. Decree Absolute, or Bay to shew Cause. 

Eight of Infant.] — An infant defendant in an 
action to foreclose a legal mortgage is still 
entitled to have a day given him on which to 
shew cause against tbe judgment for foreclosure. 
6^/vz// V. Bdl, 46 L. T. 521 ; 30 W. E. 606. 

An infant cannot be foreclosed without a day 
to shew cause. But tbe proper way is to decree 
a sale, and that binds the infant. Booth v. IBch^ 

1 Vem, 295. 

Lands were mortgaged in fee, subject to which 
the equit}^ of redemption was settled in strict 
settlement. The first tenant in tail was a minor : 
—Held, that in a decree for a foreclosure and 
sale, at the suit of the mortgagee, a day to shew 
cause ought not to be given to the minor. 
Ilnttm r, Ma/j/ne, 3 Jo. A: Lat. 584 : 9 ir. Eq. li. 
343. ; ■ 

Where the decree is for an immediate sale, 
and no conveyance of the legal estate is required 
from a minor defendant, the decree ought not 
to give him a day to shew cause. Ih. 

In a decree for a sale in mortgage cause an 
infant owner of the equity of redemptkm is not 
entitled to a day, to shew cause. Hutto ti v, 
Mo j/ne^ 9 Xr. Eq. E. 343 ; 3 Jo. &; Lat, 586. 

Nor is the infant heir or devisee of the mort- 
gagor. Clhiton V. Bernard^ Dr. 287 ; 0 Ir. Eq, E. 
355. 

Order for Conveyance by Infant.] — The 

court will make an order, under the statute 
1 Will. 4, c. 47, s. 11, that tbe infant shall 
execute the conveyance to the purchase]'. Ih, 

Eight on Attaining Twenty-one.] — Infant 
devisee of equity of redemption of copyhold, 
(lecreecl to join in sale at twenty-one, had liberty 
: to shew cause against it when he attained 
I twenty-one. Adoom v. Gould, Dick. 443. 

A (fecree of foreclosure ami sale against tbe 
mortgagor and against an infant, who is entitled 
under a settlement of the equity of redemption, 
must give the infant a day to shew cause al’ter 
he shall have attained his age, (Jlihhoru v. 

’ Pordall, 5 Ir. Eq. E. 531. 

Order ’for ^ Conveyance by Infant,]— If a 

I decree against an infant give him a daj" to shew 
cause, the court will not, before the day given, 
order him to execute a conveyance to tlie pur- 
chaser under the decree. Ih, 

. On Coming of Age,] — ^Anfinfant defendant 
entitled to a portion of the equity of redemption 
of lands' decreed to be- sold in a •foreclosure suit 
was ordered to 'execute the conveyance to the 
.pur.chasei% . The decree did not give him a day to 
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8hew cause on coming of age. Jones \ in court with the subpoena: Lord Thuiiow 

Ir. Eq. IL 05, : thought it must be persomil service, but, it being 

A decree of foreclosure against an infant must i again inovediipon strong affiilavit, it was granted, 
give the infant a day to shew cause against the Klaovh v. Dick. 764. 

decree, after he attains twenty-one, notwith- 

rtaiuliiig the proTisioQs of the act 11 Geo. i & 1 g Ordered. 

Will. 4. c. 47, ss. 10, 11. Price v. Career, ^ ^ ^ ^ „ 

Mvl. & Cr. 157. Overruling Powys v. Maiwjield, \ Benefit of Infant. J —Direct ion for sale of an 
6 iSim. 0)87 : 5 L. J., Ch. 297. | infant’s estate in a foreclosure suit (under (ar- 

1 II a decree for foreclosure against the infant | cumstances shewing it to be clearly for tlie 

heir of an estate subject to an equitable inort- ! benefit of the infant) without giving time to 
gage, the infant ought to be allowed a day to redeem. Uearsy. Pest, 10 .Hare (App.) li. 
shew cause against the decree on coming of age. Where the lieir of a iiioidgagor is an infant, 
Sclwleficld \\HeafePl, 7 Sim. 669. 8, 6, 8 Sim. the mortgagee is not entitled to a sale of the 

470 ; 7 L- J., Ch. 4. estate, unless it appears, upon reference to the 

In ail action by an equitable mortgagee, with- master, to be for the benefit of the infant ; 
out any memorandiiin of deposit of title deeds, otherwise tlie mortgagee is oiititied P) a forc- 
against the widow and infant heir-at-law of the closure only. Davis v. Dowdhiy, 2 Keen, 24.> ; 
mortgagor for foreclosure : — Held, on motion for 7 L. J., Ch. 169. 

imlgmeiit, the defendants not having appeared, ^ . 

that the infant heir must be ordered to convey - Without Keference.] \\ here, from the 

the estate when he attained the age of twenty- facts, the eoint is able to sec that it will be tor 
one years, and that he must have a day to shew fhe benefit of the intaiit that a sale should take 
cause in the usual way. Price v. Career (8 , order a sale without a previoub 

Alyl. Cr. 157) followed. Jtilcllor v. Porter, | reference to the master. Jo, 

Tu ^ 1 Inquiry,] — IiKiuiry directed in ease the 


X.. X. I Inquiry.]— IiKiuiry directed in ease the 

* j mortgagees consent to a sale, whether it wall be 

ip> Ti 4 . £ rr, for the benefit of the infant heir of the mortgagor. 

Benefit of Iafant.]-Judpnoiit for foreclosure ! ^ y ^ jj_ 223_ 

13 made absolute a.gamst an mtant -without | 


giving time to she\v cause, the mortgagee ofiering Adversely.]— On a bill for foreclosure, the 

to pay the infant’s costs as between solicitor and j court refused to direct a sale adversely on applica- 
clienband the guardian of the infant being of j tion on behalf of infants partially interested in 
■opinion that it was for the benefit of the infant j redemption. IWrrow v. Pees, 4 Beav. 

that the order should be made, and there being ; . 4 pj2s. 

evidence that the mortgage debt greatly exceeded i ’ 

the value of the property. Younge v. Cocher,\ „ ..r.. . , t 

82 W It 859 1 ^ • o. Against Lunatics. 

Issue directed — As to Validity of Mortgage,] 
Form.] — Foreclosure against an infant, the 1 — Where a common foreclosure clause was sup- 
<lceree absolute should repeat the clause nisi, as i bv affidavits of the attesting witnesses 

in the original decree, giving six months after | ^ tlic mortgage deed, and the defendant, who 
ago to shew cause. WUlianison v. Gordon, 19 i heir-at-law of the alleged mortgagor, 

\ es. 114 ; 12 li. E. 149. i cross-examine the witnesses, but set up 

^ ^ ^ n I by affidavit the insanity of the alleged mortgagor 

■ Costs. j Judgment for an immediate fore- ' 1)^0 alleged mortgage: — Held, 

closure abj^luto against an granted, the 1 without instituting a suit of liis own to set 

plamtifis offering to pay the defendant s costs of j aside ihe mortgage, be might have its validitv 
the action as betw^eon solicitor and client and j p,. issue or an eiectment. Jacobs v, 
the defendant s counsel not asking for liberty to 1 jiu.juuJs, 18 Beav. 800 ; 5 l)e G. AL & G. 55 ; 28 
redeem, or that an aceount should be taken ot , j . J^J.^ ,>597 . 2 Eq. E. 299. 

^vhat wus due to the plaintiffs, upon the court ' ' . • - , - 

being satisfied by evidence that the value of the As to Sanity.] — After a bill to foreclose, 

property was not sufficient to pay the amount of the mortgagor \vas found lunatic by inquisition, 
the principal sum due on the mortgage, together | at a date overreaching the mortgage deed. At 
■with interest and the costs of the action, and • the iicai'ing, an issue was lUrected as to his 
that it w'ould be for the benefit of the infant to I sanity at tiie date of the mortgage, Snook v. 
give judgnient in that form. Wol verliampfoiil 11 Beav. 105 ; 12 Jur. 444. ’ 

and 8 taff'ord,s‘kh‘c Banking Co. v. George, 24 ! 

Ch. p. 707. ^ ^ ; Knowledge of Mortgagee.] — A mort gngee held 

Where, at the hearing of a foreclosure suit entitled to a foreclosure decree in a suit against 
against an infant heir of the mortgagor, it the real anti personal representative of a niort- 
appea red that the property was not worth the gagor, who was a lunatic at the lime of the 
money due on the mortgage, and the plaintiff mortgage, there being no evidence to shew that 
offered to pay the costs of the infant, the court the mortgagee knew oi* took advantage of the 


made an order- at- on ee for foreclosure -absolute j lanacv- "■ Campbell v. Hooper, 8 Sm. «i' G. 158 ; 
against him. Crmron v. Lerer, 12 \N . E. 287. j 24 L.\T., Ch. 644 ; 1 dur. (n. 8.) 67t) : 8 ¥ a.l Ih 
♦S. P., Bennett v. Ilarfoot, 24 L. T. 86 ; 19 W. E. ! 727 ; 8 W' . R. 528. 


’ i The cases of 8 nook v. Wafts (11 Beav. lt)5 ; 12 

^ . * « , n « . i Jar. 444) and Jf/.refAy V. .///>,%<'/ /y/.v (18 Beav. 800) 

Service of Subpoena.] — An infant, having a observed upon. Ih. 

<lay to shew cause against a decree of foreclosure | 

after he attained twenty-one, attained that age, j Practice.]— A charge in the bill, that A., was 
' atid left the kingdom before be tvas served^ to j of a weak and feeble understanding approaching 
avoid his creditors ; appliciition to serfd Ms clerk, j almost to idiotcy, was an allegation sutficiently 
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precise (no demurrer being' taken) to put in 
issue that A. was of insane memory : it being 
]')!•< wed that A. was incapable of managing him- 
self or bis aif all's, he was hehl to be within the 
saving of the statute 7 Geo, 2, c. 14. (Ir..) c. 8. 
But this allegntiori would not have been suffi- 
ciently precise on a plea, nor on a bill, if 
ilemurred to. The heir of the nioi'tgagor may 
take advantage of the saving in s, cS of tlie 
statute. v. Joluixfon, 2 Sch. «k Lef. 2S0. 


a half calf. 


Against MAuniCD AVcuMtix. 

Ho Time to shew Cause.] — The eiiiiity of 
rcdein])tion of a mortgage conies to a feme covert, 
ancanst whom and her husband a bill is brought 
to foreclose : the feme covert shall be foreclosed 
absolutely, and shall have no time to shew cause 
after the death of her luisband. ^f(d^(lch v. 


Kelease of Equity of Kedemption by Tenaat 
iu Tail.] — Bill of foreclosm-e against tenant foi- 
life and the first remainder in tail. The usual 
decree ma<le and the time for redemption being 
elapsed, tenant in tail released the equit^v of 
redemption, so that the decree was never made 
absolute : — Held, binding on those in remainder. 
Ileijnoklmn v. Perkins^ Amb. 564 ; Dick. 427, 

Distribution of Surplus Proceeds of Sale.]- — 
The bill was to redeem or foreclose ; it was 
objected that the defendant was only tenant 
for life of the equity of redemption, "and the 
remaindermen over were not made parties ; court 
directed a bill to be brought, the defendant to* 
a sale made, the mortgage debt paid, and 
listribiited amongst the tenants for 
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life ami the remaindermen in proportion accord- 
ing to their respective interests. Thynn v. Bionill,. 
2 Vern. 117. 

Deatb of Tenant for Life before Hearing.] — 
Where a mortgagee of a tenant for life of "'an 
equity of redemption filed a bill for redemption 
and foreclosure against the mortgagees in fee 
and the remaindermen, and the, tenant for life 
died before the hearing of the cause, the bill was. 
dismissed with costs, li'dey v. Croydon^ 10 Jur. 
(N.S.) 1251 : 13 W. B. 223. ' . ' 

Mortgage by Tenant for Life and Exercise of 
Power to raise Portions.] — tenant for life of real 
estates, with a i>ower to charge 20,0O0Z. for the 
portions of younger children, mortgaged his life 
estate ; he covenanted with some of the mort- 
gagees that he would not execute the power 
: without their consent. He subsequently exer- 
cised the })Ower for the benefit of his chihlren, 
and created a term of 1,000 years to secure pay- 
ment of the 20,000/., and upon the marriage of 
one of his daughters he appointed 5,000/. to* 
her for a portion. The trustees, and also the 
appointees, had notice of the mortgages and of 
the covenant entered into by the tenant for life. 
A common decree of fo]*eclosure was made. 

Y. 16 Beav. 372 ; 22 L. J., Ch. 538 

1 W. B. 105. 

Against Tenant in Tail] — In 1810 a testator- 
devised his real estates to E, B. in fee. subject 
to the payment of his debts and legacies, and 
died in tlie same year. A legacy of 8nu/., was. 
never paid off. The property consisted of four 
estates, T„ F., P. and C,. In 1818, E, B, mort- 
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Pom.] — Decree for foreclosure of tlie estate of 


a married woimin should be in the r»rdinary form, 
and ought not to be made absolute at once, even 
by {.lonsent, IPirr'h'tmY, Kenned y, 10 Hare (xip>p.) 
xlv., li. 
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ju(lf?meiit against E. In 1844, E, R. became j 
insolvent', and C. was appointed his assignee. 
H., the judgment cretUtor, hied her bill against 
all the above incumbrancers, against 0., and the 
first tenant in tail under the settlement, praying 
to be permitted to redeem prior incumbrances, 
&c., and that G. should redeem her or be fore- 
closed Held, that both as to pleading and on . 
the merits it was altogether erroneous to fore- 
' close the tenant in tail. Hughes v. Williams, 

Chappell V. Hees. B Mac. k <4. 688 ; 1 De G. 
M. &a. 893; 16 Jur. 415. 

1 Account.] — Though the general rule of the 

f court is, tha,t where, in a foreclosure suit, the 

tenant for life is a party, and the accounts 
r directed are fairly taken, such aGCOunts are 

t binding on those in remainder, and they can 

only be permitted to surcharge and falsify them, 

1 yet as, in this case, the decrees were all npon 

i kquestration, and the accounts taken in the 

i absence of every persem interested in their being 

k taken fairly, and as some doubts were thrown 

upon the case, as to tlie existence of any debt. 

I . the remainderman was entitled to have a general 

! account directed. v. Vize, 2 Con. & L. 

1 188 ; 8 I>r. k War. 104 ; 5 Ir. Bq. R. 178. 

i; See also R, 1, g., post, col. 1822. | 

'' I 

; 8. Teustee IIS" Bankruptcy. j 

Trustee of Mortgagee against Trustee of 
; Mortgagor.]<--The trustee in bankruptcy of a 

t mortgagee can obtain judgment for foreclosure 

S against*” the trustee in bankruptcy of the mort- 

I, eSgor, and is not obliged to make his application 

kl - to'^tlie court of bankruptcy. Waddell v. Tole- 

man, 9 Ch. D. 212 ; 88 L. t. 910 ; 26 W. R. 802. 

Ground of dismissing Bill.] — A bill of fore- 
closure against the assignees of a bankrupt mort- 
'-'w' gngoT‘. bciore the exeesution of the bargain and 

saie by the commissioners, will not be dismissed 
R'' on the ground that the assignees have not any 

B interest that can be the subject of a foreclosure. 

T BaUihrldge v. Pinhorn, Buck, 185. 

y Bankruptcy Act, 1869, s. 72.]— -An equitable 

i- mortgagee, by de^josit of title deeds, having 

'! cominenccd an action for foreclosure against the 

trustees of a bankj-upt’s estate, the Court of 
Appeal ilecfiiied -to interfere under the Baiik- 
I; riiptcy Act, 1869, s. 72. Pamiell or Pemiell, 

I' ]d,e parfe. Pnglanrl, In ve, 47 L. J., Bk. 21 ; 6 

I'? Ch. D. 835 ; 87 L. T. 450 ; 26 W. R. 194. 

i'‘ , 9, Under 7 Geo. 2, c. 20. , . 

; Effect of Act.] — The statute 7 Geo. 2, c. 20, as ' 

to foreclosure, gives no new power to courts of 
' , equity. v. 1 Sim. & S. 331. 

> ' ApplicationofAct—Suhmission of Defendant] * 

—The statute 7 Geo. 2, c. 20, applies only to ^ 
simple cases of foreclosure, and not where the ‘ 
bill prays a sale ; but, if the defendant submits ^ 
i to such a decree as the plaintiff claims to be 

, entitled to, the court, in the exercise of its general ^ 

t jurisdiction, will make the order upon motion, ^ 

pi upon the terms of the defendant paying the J 

J costs. Aherdeen y. Oldtty, 3 Y. & 0. 382 ; 8 ^ 

iy' 'y-'C L, J., Ex. Bq. 30.. ' j'^ 

i; ‘ Subject Hattot of Bill] — order, under 7 

\ ' Geo’ 2, c, 20, s. 2, the bill '.not being' confined to u 


mere foreclosure, but including also another 
subject. Bastard v. Clarhe, 7 Yes. 489. 

ISTo Decree unless Title admitted.] — The court 
will not, under statute 7 Geo, 2, c. 20, make a 
decree of foreclosure upon mol ion, where any of 
the defendants do not admit, thongli they may 
not absolutely deny, the plain tifi"s title. B.oe 
v. Wardle, 3 Y. <S: C. 70 ; 2 Jur. m. 

Infant Defendant.] — Whether the court will 
not make such a decree against an infant, an less 
he do more than merely submit his J’ights and 
interests to the court, qiuere. /5. 

A decretal order on foreclosure, under 7 Goo. 2, 
c. 20, s. 2, requiring the concurrence of all the 
defendants who are interested in the erpiity of 
redemption, cannot be made wb<,a*e one of them 
, is an infant. Lushhiqfon v. Price, 9 Sim. 65 ; 8 
j L. J., Ch. 254. 

A., seised in fee, mortgaged for a term of years, 
and afterwards devised the mortgaged premises, 
and died. The mortgagee brought his bill 
against the devisees, some of whom wore infants, 
for foreclosure : — Held, that the defendants, 
during the infancy of the devisees, were not 
entitled to a decretal order on motion, under the 
j statute 7 Geo. 2, c. 20, s. 2. Taylor v. Coates, 

; 3 Hare, 263. 

i; 

I Infants Interested.] — 'Where the et-juity of 
i redemi)tion of a term was vested in A. as the 
administrator of his father, although his children, 
who had an interest in it, were infants, and 
could nor admit the title of the mortgagee in a 
proceeding under 7 Geo. 2, c. 20, the court held 
that, independently of that statute, A. being 
administrator and responsible for any undue 
admission, an order might be made in a fore- 
closure suit, on motion made by A. admitting 
the balance due, to the same effect as a decree. 
Grane v. Mitchell, 10 Sim. 484 ; 9 L. J., Ch. 171. 

Execution — Relief.] — No relief to a mortgagor 
under the statute 7 Geo. 2, c. 20, the mortgagee 
being entitled to execution. Amis v. Lloml, 3 
iv.& B.d5., ■ 


Assignees of Bankrupt,] — Where mortgagor 
becomes bankrupt, and a bill is filed against him 
and his assignees, the court will not, on appli- 
cation of assignees alone, make an immediate 
decree under 7 Geo. 2, c. 20, s. 2. Garth v. 
Thomas, 2 Sim. A; S. 188 ; 3 L. J. (o.s.) Ch. 94. 

Mortgagor in Contempt] — Mortgagoi*, defen- 
dant to a bill of foreclosure, being ih contempt, 
cannot obtain the reference on motion, undej’ the 
statute 7 Geo. 2, c. 20. Hewitt v. ilCartney, 
13 Yes. 560. 

Reference.] — A reference under the statute 7 
Geo. 2, c, 20, must |)roceed upon admission of 
the principal and interest (hiGn})on tlie mortgage, 
and the master cannot admit evidence. Hv,soa 
V. Hewsou^ 4 Yes. 105. 

On motion for reference under 7 Geo. 2, c. 20, 
the court refused to direct master to take into 
account costs incurred at law,. no mention of pro- 
ceedings at law having been made in the bill ; 
but leave was given to amend bill in that 
respect, and motion directed to stand over till 
bill amended. Millard v. Major, 3 Madd. 433. 

Defendant to a bill for an account cannot, 
upon motion immediately after answer, have a 


, 
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•reference to the master by analogy to the case of 
;a mortgage by statute 7 Geo. 2, c. 20. and the ' 
•case of speciiic performance according to the 
practice settled, though tlie reason of it is 
questionable. Md ridge Porter, 14 A"es. 189. 


Order without Answer— Discovery on Affi- 
— On a motion by a defendant for an 
inniicdiate diecine. in a. foreclosure suit, under the 
statute 7 Geo. 2, c. 20, or under the jurisdiction 
of the court, independent of the statute, the 
■order may be made witliout answer ; and, if the 
bill suggests tliat tlie defendant has])arted with 
the equity of redemption, he will be allowed to 
giro the Ve(}uircd discovcj'y as to the fact upon 
aflidavit. Pg/ybi v. CheAham, 2 Hare, 80 ; 6 
Jur. 819. ■ 


Condition of.] — The usual condition on which 
it is granted is on payment of interest aiicl costs 
before the time appointed by the master for 
payment of the whole ; in this case, however, it 
was ordered that, upon payment of the interest 
and costs within a month, the time should be 
enlarged for live months. Ib. 


Discretionary.]— Motion to enlarge time for 
foreclosure is not of course, although interest 
and costs be paid ; and where there is no o})posi- 
tion it is discretionary in court. Quarles v. 

8 Price, (530. 


Ground of resisting Motion.] — A motion by 
•defemlant in a foreclosure suit for the ordinary 
decree under 7 Geo. 2, c. 20, s. 2, cannot be 
resisted by the plaiiitiif on the ground that he 
has. pending the action, parted with the legal 
•estate ; nor" (if the action has been entered for 
trial) on the ground tliat he desires to staj^ pro- 
ceedings, in order to take advantage of a transfer 
and right of consolidation arising since the entry 
for trial. Matthews v. Anfrolms, 49 L. J., Oh. 
-80. 


Plaintilfs Bight to dismiss Action.]— Eule 
of court, Old. XXI 11. r. 1 (Jud. Act), does not 
OTititl (3 a plaintiff to dismiss bis action after it 
has been entered for trial, 1 h. 


Staying Proceedings,] — On bill of foreclosure, 
deferulant subnuttirig to same decree as the |)lain- 
tiff, according to the case made by the bill, would 
he entitled to at the hearing, may at any time 
stay all farther |)roceedings in the cause, under 
7 Geo, 2, c. 20. Praed v. Ilnll, 1 Sira. A S. 881. 


Ground for.]— The slightest ground will induce 
a court of equity to extend the time of sale in a 
foreclosure cause. Jessoj) v. King, 2 Ball A B. 

The defendant in a foreclosure suit may obtain 
an enlargement of the time limited for absolute 
foreclosure upon slight evidence of the proba- 
bility of his being able to pay off the mortgage ; 
but the Older will only be made upon the terms 
of his paying a large i)art of the interest due to 
the plaintiff' within a short specified time, and 
paying interest upon the aggregate sum found 
to be due to the plaintiff for principal, interest 
and costs from the date of the certificate, and 
the costs of the application, and that, if he fail 
to pay the specified sum to the plaintiff for 
interest at the time appointed, he shall be abso- 
lutely foreclosed. IMford v. Yates, 1 K. A J. 
677. :■ A, ,, 

Where mortgaged premises afford an ample 
security for the mortgage debt and interest, the 
court will, when there is a reasonable piosiiect 
of the mortgagor being able to discharge the 
debt, enlarge the time fixed for foreclosure abso- 
lute upon immediate payment by the mortgagor 
to the mortgagee of a substantial portion of the 
interest accrued due and costs. Forrest v. S/iLwe, 
82 W. E. 8.56. 


Discharging Decree.] — A decree on motion 
under 7 Geo. 2, c. 20. cannot be discharged on 
motion. Cadle v. Foicle, 1 Bro. 0. C. 515. 


10. Time. 


a. Computation, 172.5. 

b. Enlargement, 1725. 

e. E(p.ii table Alort gages, 1729. 
d. Where several befendants, 1780. 


Infants.]— Even in the case of infants, the 
court will, ill a suit for foreclosure, only extend 
the time for payment of the mortgage-money 
upon the terms of immediate payment of the 
interest . and costs. Coomhe v. Stewart, 18 Beav 
111 . 


a. Computation. 

Calendar not Lunar.] — The time granted on a 
ilecree of foreclosure shall be com|.mted by the 
calendar and not l.y the lunar month. Anon,, 
Barnard. 824. 


On Death of one joint Mortgagee.] — A fore- 
closure was decreed, in default of payment, to 
three mortgagees, who were entitled on a joint 
account.” Before the day appointed for pay- 
ment arrived, one of the mortgagees died 
Held, that the foreclosure could not be made 
absolute, and the court appointed a new day for 
l>ayment to the survivors. Coclihurn v. Caine, 
22 Beav. 614. 


b. Enlargement, 


Rules' of Court,] — The rules of court allow 
mortgagor in foreclosure suit so much time a,s 
maybe oecupie<i in procuring re pi ut of princijml, 
■ and interest, and costs, and three months ixora 
’date of that report. Mills v, Beane, i Beat. 16. 


of ’eourae.]— In a foreclosure, siiib the 
order to enlarges the time for payment of the 
mori'gage-iiioncy is by no' means of eo.urse, but; 
may be refiised'where no excuse for the default 
is stateib'and the securitj:" docs not a},>pear to bo 
ample. Mure v. liamnn, 2 Beav. 478 ; 9 L. J.p 
• CL'm, b 


Negotiations between Parties.]— Where, in a 
suit of foreclosure, pending exceptions to the 
masters report, -which are afterwards disallowed, 
and after the time fixed by the report for the 
payment' of the inonej. the plaintiff negotiates 
with the defendants, with respect to tiie pay- 
ment of his ’debt, he cannot apply to have th em 
' foreclosed from the day originally^ given them, 
j Croce V* Cooper, 1 L, J. (o.s.) CIi. 197. 


Dnder 15 Yiet. B'^ebruary, . 

1851, a 'decree for foreclosure. was made, and jn 
January, IBBB, after report aa^e, ^ was orderecl, 
by ednsentt that /the ^plaintiff, tte first mort- 
should bo-atdifeerty to con, tiuue ’in posses- 
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^Foreclosure, 1 

rfon imtil the 2oth June, 18Si and that upon j 1 ‘‘“I = 

)avmeiit within one week after that date of the i L J.,^0h.j^>0^ 

"imount which should be found due, the plaintift 1- - -- ; 

Sd cLnxw. &c. ; but, in default of payment rom pronouncin, 
within that time, the defendants were to be tore- the motion ol 
closed without any farther order, and without appointment 
aiivfiiriher extension of time. Motion by second but it < 

under statute 15 & 1 h Viet, c, 86, s. 48, redemptioxi, ( 

3 niight be enlarged 10 Ir. Eq. h. 1x4. 

I day of Michaelmas term, and that 

-Time enlarged for absolute. 

„;,.__re under statute master t 
the parish church s h 

■ •' under repair, payment, upon _ ^ ^ 

default had been owing to accidental aiul 
1 unusual circumstances. Motion granted. Jcxxxw 
-Urn ler statute 7 Geo. j Y. Creawiche. 9 Sim. 804; 9 L. J., Ch. 118; 

■ I money on i 4 Jur. 216. S. P., N{i'nf((.ii v. FerMna, ( 'rompton^ 
usual tmnis. | y. Effingham, {EavV), Joachim, v. JfEonalL Lee w 
\ Heath, 'Ah neg v. WorctMonrth, Emoord y. Clag- 
, \pool, and Clay v. , stated in the notes, O' 

... ^ 1 

time to redeem mortgage after six years acqiu- i , . . •» n a u 

esccncc, under forfeiture by mortgagors own: Interest— Iff eglect to Pay.]— On bill ot foic- 
ermsent snecially if there have been any im- , closure, an order being obtained tor enlarging- 

nro’vements on the estate. Lant v, Crhpe, 5 | time for payment of principal money on comi it ion 

Bro. P. 0. 200. I ef interest being paid : the defendant neglecting' 

! to pay the interest, plaintiff obtained the usual 
Pourth Order for.] — Under circumstances, a absolute on motion, as of course. A 

fourth Older made for enljirgement of time foi petition to discharge this Oecrec as obtained by 
pa vm cut of mortgage-money, Edioavda y. Cun- surprise was dismissed with costs. Jonca v* 
Ulh'^ 1 Madd. 287. RoheeU^ M'Cle. & Y. 567. 

‘ On a decree of foreclosure, six months were ^ 

iriveu to the mortgagor in the usual way ; then 1 Computation of.j—V here the time fixed 

&x more months were granted, which time was i the decree in a foreclosure suit for payment 
enlar^’cd for six months longer, on his under- j of principal and interest and costs is enlarged^ 
takhm not to ask for more time. Yet the court, ; the court will direct subsequent interest to be 
on motion, allowel liim another six months, to | computed on the aggregate sum found due for 
be peremptory, because the estate was of greater j principal, interest and costs. Erucre v. M liar- 
Taliie tlian the incumbrance upon it. Anon,, i 7 4S8. 

Barnard. 221. ! Where the time for payment of principal 

' ' ‘ . ! interest and costs, under a foreclosure decree,. 

Till Exceptions disposed of.] — Where, in fore- | enlarged, and no terms are imposed as to pay- 
closure suit, exceptions arc taken to the master s j ^^ubseque^t interest, such subscfiiicnt 

report, and the time appointed for P^'^ymciit of m calculated upon the principal 

the niortgage-money is likely to elapse before the ! unpaid costs, and not upon the* 

exceptions arc heard, the defendant should apply j .-jo-p-regate of luineipal, interest and costs. Whit- 
to the court, upon the exceptions being' filed, to i UoheiE 7 Jur. (N.s.) 1268 ; 9 W. K. 844. 

have the time enlarged until the exceptions are I'- 

dispose<lof. Renmizew Cooper,, 1 Sim. & 8. 864. ' Application refused.] — A first apjilication by 

' a mortgagor to change the time for the jiayment 
Pending Appeal.] — The time appointed j of mor'teage-inoncy, refused. Eanny Edward,s', 
redemption enlarged, on torms.^ pending- an | ^ i:>^gf./l24 ; 6 L. J. (O.s.) Cli. 20 ; 28 K. R. 24. 
ai')pcal to the E'iouse of Lords. lonelt v. Shaiv, \ _ ^ 

Colyer v Finch, 20 Beav. 555, | Where Mortgagor prevented from receiving- 

Bents.]— Where, after the second report and 
After Decree.]— W' hen a decree is to foreclose, clay of payment fixed, in a foreclosing^ suit, die 
the court, in cases of necessity, will enlarge the mortgagor was prevented by the act of the mort- 
time for the performance in paying the money, gairec from receiving the rents of the propert)', 
though thetlecree be signed and enrolled. Cocher Jpe tune of payment was orderetl to be enlarged 
T. iAn-ov, 1 Ch. Ca. 61. for three months, upon i>ayment of iIkj mort- 

The inrohnent of an order absolute of fore- gagor, within one month, of the interest and 
closure does not, any more than an inrolmeiit of costs found due by the report, notwithstanding 
the decree of foreclosure, preclude the court from there was a doubt whether the value of the 
again enlarging the time in a proper case, and security was anqiie. (fcldard v. Mornhg, I 
upon the usual terms. Ford v. Wastell, 2 Ph, Hare, 251 : 6 Jur. 78. 

591; 17 L, 4.. Ch. 868: 12 Jur, 404. j . . . w ^ 

The time fixed, by the decree in a foreclosure Mortgagor not Appearing — ^ Mortgagee m 

suitof or payment of principal, interest, and costs, j Beceipt of Bents.]— Upon a motion hi- mort- 
"enlarged by vice-chancellor, notvvithstanding | gagees for jiulgmcnt for foreclosure absolute, 
the decree had been made absolute, and the | and jiossessioii of the property, to which the 


MORTGAGE 


In a foreclosure suit, the court will not refrain 
the usual decree for a sale, at 
if the defendant, suggesting the 
of a receiver, unless upon consent ; 
if ter decree, enlarge tlie time for 
m a proper case being made, xlnon.. 


mortgagee. 

that the time for foreclosure^ 
to the second d., 
the pro])erty mi: 
and under the 
with costs. Camphell v. J/ 

Under 5 Greo. 2, e. 25.] 
a])])carancc to a bill of foreclosur 
.5 Geo. 2. c. 25, notice in t’ 
having been prevented wliile^ 
JCnondes v. Ervome^ 1 V. & B. 8O0 

Under 7 Creo. 2, c. 20.] 

2, c. 29, s, 2, the time for payment of 
mortcago mav be enlai’ged on iw 
WaJierell v. Eelight, 9 Ves. 86. 

After Six Years.] — Equity 


Beference.] — The defendant in a foreclosure 
‘ .....L .YiY-dt in the payment of the niort- 

debt at the time and ])lace. aiifjointed, 
the order for foreclosure was madc^ 
He then moved for a reference to the 
zzAzv to compute subsequent interest, ami tax 
ubsequent costs, ami appoint a further time for 
aliidavits, shewing that the 


- 
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had received rents since the date of the certifi- 
cate, the court enlarged the time for redemption 
hj one month, and directed the plaiiitilfs to file 
and deliver to the rei,nstrar an affidavit shewing 
what would be the balance due to them up to 
that date for principal, interest and costs ; and 
ordered that, if the amount should not be paid, 
the defendant should be absolutely foreclosed, 
and the })laiutifi;s should have possession of the 
property. Lacoti v. 'J[i/i‘relL 56 L. T. 4:83. 

Mortgagor not Insisting on Redemption,] — 
On motion by mortgagor for fin-ther time to 
re<leem, and that mortgage should stand as 
security only for what was bona tide mivanced, 
but forfeited as to what was won at play : — 
Held, that, as mortgagor in a former cause, where 
he might have done it, did not insist oti a 
redem[}tion. the foreclosures couhl not regularly 
be kept open, bat on the whole circumstance 
three months were allowed. Fleet^vood \ . Janmu 
2 Atk. 4{)7. 

Scire facias.] — Uipon scire facias taken out on 
a judgment, defendant shall insist only (m what 
he might have done at the hearing of the original 
cause." The rule in ecpiity is the same, with this 
diiierence only, that if anything new have 
happened since the hearing, defendant may 
avail himself of it. Id. 468. 

Before Puisne Mortgagee Poreclosed.] — In an 
action by executors of a mortgagee against the 
mortgagor and a puisne mortgagee an order nisi 
for foreclosure was made, giving successive 
periods of redemption. After the time fixed 
for redemption, and before final judgment was 
obtained against the })uisne mortgagee, and 
before the expiration of the time allowed to the 
mortgagor, the plaintiifs received a sum of money 
for 3 'ent. A further account had been taken 
against the mortgagor, and a further day fixed 
for redemption by him: — Held, that it was 
irregular to fix a furtlier time for tlie mortgagor 
to redeem until the puisne mortgagee had been 
finally foreclosed. The order was to foreclose 
the puisne mortgagee absolutely, and to take a 
further aecount against the morlungor. M'eh.der 
V. Puf/vwn/, 5.3 L. 5., Ch. 621 ; 25 Gh. D. 620 ; 
50 L. T. 252 ; 82 W. U. 581. 

c. Equitable ISCortgag-es. 

_ Six Months before Sale.] — In a suit by an 
equitable mortgagee, the decree will give the 
mortgagor six months to redeem before a sale of 
the estate. Thorpe v. (r(irtsl(h.\ 2 Y, A Coll, 780 ; 
7 1 j, J., Ex. Etp 8ih 

Deposit of Deeds.] — 1 n the decree upon a bill by 
an equif'ablo mortgai^oe, the equitable mortgagor 
will be allowed six montlis to redeem the depo- 
sited deeds. Parhrr v. Iloirse field. 2 Alyl. & K. 
m ; 4 U J., Ch. 57. ^ , 

Eqtiitfibbj mortgagees by deposit of deed ; the 
court refused t(t suspcnil the executicju of a 
decree obtained by a mortgagee until .six months 
after liearing an appeiil, but gave six months on 
, bringing the money into court, consenting „to 
a receiver, a‘n<l paying interest and costs, oxr 
plaintiff undertaking to repay if the decree shouki 
be reversed. Man'khtmae v. .Bedford Co rjm ration:. 
llYm.mQ. , . ^ 

■. , Of lease.] — a deposit of a lease 
,was made to secure a debt, and from the' nature 
, of the transaction no interest was to be paid on 

YOL/.IX, ’ ■ '-b.-'.' ' ■ '-'rC' 


the principal sum secured, the equitable morr- 
gagor, on a bill tiled by the equitable mortgagee 
to have the lease sold, is entitled to the "usual 
time to redeem. v. Wood.s, I'Keen, 16 : 

<> L. J., Ch. 109. 

d. "Where Several Defendants. 

General Rule.] — As a general but not invari- 
able rule, when there are several defendants to 
a foreclosure action, one period for redemption 
should be allowed to all the defendants. Mutual 
Life Amimnee Soeietf/ v. Langley ^ 26 Ch. D. 686 : 
51 L. T. 284; 32 \V. R. 792. 

Where there were two defendants to a fore- 
closure action — the mortgagor and a second mort- 
gagee who had joined in the plaintiff’s security 
to postpone his previously prior right, and as 
surety for the plaintiff : — Held, that only one 
period of six months should be allowed for 
redemption by both defendants. Bartlett v. 
if ms* (L. R. 12 E<p 395) and General Credit and 
BheouM Co. V. Glegg (22 Ch. 1). 549) followed. 
Smith Y. Oldinff, 54 L. J., Ch. 250 ; 25 Gh. D. 
462 ; 50 L. T. 357 : 32 W. B. 386. Contra, Sweet 
V, OomUeij, 26 Ch, D. 463, n. 

Questions of Priority.] — In a foreclosure 

suit, when questions as to prioEties not affecting 
the plaintiff are raised between co-defendants, 
the court will fix a day certain for all to redeem 
or be foreclosed, without prejudice to the rights 
of the several defendants inter se. Bartlett y. 
Iiee.s% 40 L. J., Ch. 599 ; L. R. 12 Eq. 395 ; 25 
L. T. 373 ; 19 W. R. 1046. 

Several Puisne Mortgagees.] — Foreclosure 
ordered with one term of redemption for all the 
})insne mortgagees. Bartlett v. ites* (L. il. 12 
Eq. 395) followed. General Credit and Dis- 
count Co. Y. Glcgg^ 52 L. J., Ch. 297 ; 22 Ch. D. 
549 ; 48 L. T. 182 ; 31 W. R. 421. 

A suit having been instituted by a first mort- 
gagee to redeem or foreclose several subsequent 
incumbrances, the court made a special decree 
fixing a day for any of the subsequent incum- 
brancers to I'cdeem or to be foreclosed. Edwards 
Y. Martin, 28 L. J., Ch. 49 : 4 Jur. (N.S.) 1044 ; 
7 W. R. 30. 

A., a first mortgagee, brought .an action for 
foreclosure against the mortgagor, his trustee in 
bankni[.)tcy, and two subsequent incumbrancers, 
0. and R. The defendants all appeared, and 
both 0. and R. delivered defences. C.’s defence 
alleged that his mortgage was registered in 
Middlesex without notice, and therefore had 
l>riority over R. R.’s defence made no answer 
to this allegation : — Held, that the mere fact 
that R.’s defence did not deny the allegation of 
priority in O.’s defence could not bo taken as an 
admission by R. of the priority of C.’s mortgage : 
that, therefore, the priorities were in dispute, 
and the plaintiff was entitled to have only one 
period of redemption, as in Bartlett v. Reas (L. R. 
12 Eq. 395). Tufdntill v. NicLolls, 56 L. T. 1 52. 

A first mortgage is prima facie entitled to a 
judgment in a foreclosure' action limiting only 
one"periocl for redemption, both as against sub- 
sequent incumbrancers arid the mortgagor, and, 
where' there arb conflicting claims as to priority 
between co-defendants, the practice, as settled 
by B nilett -v. Bms (E. R* 12 Eq. 395), is to 
grant only ohe' period for redemption. Where, 
however^ the” defendants 'have pulb in > defence or 
appea 7 *echat the bar tot have proved or offered 
to prove, their 'incnmhrances, and there is no 
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the court will hraiicc only. Stand v. Ihinli 
cumbrancers, but 560 ; 22 L. J., Ch. 208 ; i6 Ju. 
:gagor, Hmit sue- Jomtress.]-In a 

\at one peM ^ 

Vl ¥m- II 

’ several subsequent mcum]>r{in 
r^nnrt in a fore- ascertaiiiC' 

,re incumbrances hearin.s of the 

4-^ rr,,.VT,f lomtress a nenod ot sjx niontl 


11. Attendance foe Payment. 

Time of.] — Notice for payment of a rnort.^ 
at Three o’clock is not forfeited, where dicr 
before four o’clock. K7io,c 


an attendance 
Slmtnon,^ 4 Bro. G. C, 443. 

be made 


absolu te, althou gh 


foreclosure may 
the mortgagee does not attend the first moment 


of the time appointed for paynient of the luort- 
gage money. Afwn., 1 Coll. G. 0. 273. 

The court will make an order for foreclosure 
absolute, although the mortgagee has not attended 
at the spot named for ]>ayment of the mortgage 
money until after the time fixed by the parties. 
Bernard v. AortoJi, 10 L. T. 183. 

Under a foreclosure decree, the solicitor of 
the mortgagee attended at the time and place 
appointed by the chief clerk for the payment of 
the redempfion money (but without any power 
of attorney to receive the inoney). The mort- 
gagee did "not attend until after the commence- 
ment of the time fixed, but both remained until 
the time had expired. The mortgagor did not 
attend, and the money remained unpaid. A 
decree absolute was made. Leah mere v. Cla nrp-, 
31 Beav. 578 ; 3,2, L. J.,Uh.:276 p 9 , Jur. (N.S^y 
482 ; 7L. T. 411 ; 1.1 W. K. 83. 

Under the common decree in a foreclosure suit, 
the chief clerk’s certificate having fixed a time 
and place for the :rei)ay merit by tlie mortgagor of 
what was due for principal and interest, the 
plaintiffs solicitor attended at the time and place 
appointed, but without any power of attorney 
from the plaiiitilfs to receive ilic inorlgagm 
moneys; the mortgagor made default. Upon a 
motion for the older absolute to foreclose : — Held, 
it is the mortgagor’s right to have every formality 
strictly observed. &arney v. Jaelmni, I Sm. & Q. 
(App,) xxvi. 

Through Agent.] — In a foreclosure suit the 
plaintiffs agent attended during the prescribed 
certai.n was fixed for all the defendants to redeem time for payment, but without a, power of attorney 
or be foreclosed. TUoyef, 51 L. J.,Ch. 584. to receive the money. No one attended to |>ay. 

On an ex parte application the foreclosure wa.s 

And Judgment Creditors.] — Upon a fore- made absolute, Maerae v, Beam, 24 W. B, .5.5. 

closure claim by a mortgagee against the mort- In a foreclosure suit tlie inoney w^as to be paid 
gagor, and subsequent mortgagees and judgment between twelve and one. The ag(.‘nt of the mort - 
creditors: — Held, that the ' judgment credito,rs gagee atteruled during the wholeof the a.])pointed 
ought not to stand exactly in the position of time, but without any })ower of attorney to 
mortgagees ; and the court made a decree .fixing receive the money. The mortgagee himself did 
one period for redemption by all the judgment not attend. No one appeared on behalf of the 
creditors, as if their judgments formed one incum- mortgagor : — Held, that the foreclosure ought to 


charge upon tlie mortgaged premises subsequent 
TO the plaintiffs charge. None of ^ the defen- 
drmts, including the mortgagor, })ut in a defence 
or appeared at the bar Held, that the plaintiff 
was entitled to a foreclosure judgment on the 
pleadings, allowing one period for 
against all the defendants. Platt 
L. Ch, 1145; 27 Ch. U. 24G ; 

32’iV. E. 918. 

In a foreclosure judgment against the mort- 
gagor and subsequent incumbrancers, only one 
period foi’ redemption will be fi.xed where none 
of the defendants appear on the motion for 
judgment ,* whether it is alleged by the atate- 
inent of claim that the subsequent incumbrancers 
are “entitled,'’ or only that they “claim to be 
entitled ” to charges upon the mortgage ].>remises. 
DohJe V. Manley^ 54 L. J., Ch. 63G ; 28 Ch. D. 
604; 52 L. T. 246 ; 33 W. E. 409. 


redemption as 
: V. Mendel^ 54 
51 L. T. 424 ; 


I J *-Aj ‘ ^ " 
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many years in possession, he made his will, and 
thereby disposed of the mortgage debt in these 
words: “And if M. S.’s debt be '"well paid, as I 
doubt not but it will, I order my executor to pay 
the sum of 4,800Z.” (which was the exact amount 
of the debt) “ amongst the children of 1113 " 
nephew ” Held, that this devise di<l not open 
the foreclosure, and that the testator’s calling it 
a debt did not alter the nature of his estate in 
the premises. Toohe v. Ely, 5 Bro. P. C. 181. 

By Receipt of Rent.] — In an action by 

executors of a mortgagee against the mortgagor 
and a puisne mortgagee ; — Held, that the receipt 
ot moneys for rent after the time fixed for the 
puisne mortgagee to i-edeem, and before final 
judgment obtained against him, did not open the 
foreclosure against him. Wclintcr v. Patfeson, 53 
L. J., Ch. 621 ; 25 Ch. D. 626 ; oO L. T. 252 ; 32 
W. R. 581. 

By Sale to a Defendant.] — After a decree 
for foreclosure absolute had been made, one of 
the defendants in the action purchased the lands 
from the executors and trustees of the mort- 
gagees, who had died subsequent to the decree, 
the purchase-money being equivalent to the 
amount due on foot of the mortgage and costs of 
the foreclosure, payment of the principal being 
deferred for five j^ears, and interest in the mean- 
time payable at a lower rate than that secured 
by the mortgage : — Held, that the foreclosure 
decree was not thereby opened, and that the 
defendant .so purchasing could confer a good title 
on a sale by her. Power and Carton, In re^ 25 
L. R., Ir. 459. 

By Receiver’s Mistake.] — Some months 

after the usual order for foreclosure absolute had 
])een made in favour of first mortgagees against 
the mortgagor and second mortgagees, and after 
the first mortgagees acting upon that order had 
actually sold portions of the mortgaged propert}*, 
the mortgagor discovered that the receiver had 
omitted from his accounts certain rents whicli he 
had received. The mortgagoraccordingly moved 
that the foreclosure might be reopened ; and that 
the first mortgagees might be resti'ained from 
parting with the legal estate of the mortgaged 
property : — .Held, that there was no evidence that 
tlie first mortgagees had received an}' of the rents 
for which the receiver had not accounted, and 
there was no reason why the foreclosure should 
be reopened merely because the receiver, who 
was not the agent of the first mortgagees for all 
purposes, but was an officer of the court, had 
niade a mistake which the mortgagor had not 
discovered before it was too late. Jonner-Pust v. 
Needham (32 Oh. D. 582) distinguished. Ingham 
V. Sutherland, 63 L. T. 614. 

Admitting Bart of Decree.] — A foreclosure 
decree cannot be opened at the suit of a plaintiff 
who admits part of the decree and impeaches the 
rest. Patch v. Ward, 4 Gifif. 96 ; 0 Jur. (k.s.) 
373; 7L. T. 413; U W. R. 135. 

Four mortgagees obtained in 1848, in a suit 
against P., a decree of foreclosxire. In 1861 P. 
filed a bill against one of the mortgagees to open 
the decree against him only, alleging fraudulent 
conduct, and that the other mortgagees were not 
cognisant of the acts complained of -Demurrer 
allowed with costs. Ih 

By Judgment Creditors giving Notice.]— A. 


half ealf» 


Authority to give Receipt.] — On a motion to 
make a foreclosure decree absolute, it is not 
necessary Ihiit the [>erson atteiuling at the Ptolls 
Chapel should have authority to give a receipt 
where no one appears to pay. London Jlonctary 
Aihmnee and A,s%sn ranee Soeaiy v. Brown, 18 
L T. 52 ; U W. IL 782. 

Affidavit of Agent’s Authority.] — After 

judgment for foreclosure, an agent of the mort- 
uagee attended at the place a])|')ointed for the 
paviTient of the niom.w, but the niortgag:or failed 
to" attend : — Meld, that the mortgagee, upon 
production of an. affidavit stating that his agent 
liad received the ]) 0 \ve]* of attoruev- . enabling him 
to receive the money, v/as entitled to have fore- 
closure made absolute. Hart v. Ilaiothornc, 42 
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Mistake.] — In a suit to redeem, the mortgagee 
having, hy mistake, omitte<l to atrenti at the 
time and place fixed by the master for })aymenfc 
of the sum computed to be due to him for prin- 
cipal, intei’cst and costs, the court, upon motion, 
with notice, appointed a new time and place for 
the })aymentof tlie money ten. days after the date 
of the' onier. In such a case the defendant is 
not entitled to subsequent interest. Jlnghes v. 
WilUamH, 1 Kay (A])p.) iv. 


iVING AUTHOf 


v,3 author, but of the 
; comprehensive subje 
j iort legal essays, but 1: 
i references to all imp 
require. 

!';liave been allowed t 
'] ‘irate, and authoritatr 

. lave secured' the ser 
: sometime Editor of t! 
r,' ie of the Society ( 


12. OFKIS'IXG. 

a. In General, 1733. 

h, Subsequent Receipt of Rents and Profits, 
1 736. 


'/ oikers, are confrihuti 

i.. D. RAWLJKS, Esep,, 
MACDOKELL, ‘Es 
J. MUIR MACKEKZ; 
j; A. WURT2BURG, Es 
HOAIAS BEVEK, Esq. 
BRAXTOK HICKS, i 
W. CHALLIS, Esm, 
SNOW, Esrp, 'M.A. 
AlANSON, Esq. 

' FOA, Esq. 

>fe.ssor E. W. MAITLA 
CYPRIAN WILLIAM 
■' RALEIGH, Esq. 
iiL. GODDARD, Esq. 
US. THEOBALD, Esq. 
51 AS. BURNEY, Esq. 


:i,REViEWS,. 

, } right people, and dea' 
^jAke manner, and with 0 
, cessive detail.”— Law ( 
■ ■ ixcelleiices are such ths 
5 a-ination on English La' 
; , snerally are known as t 


nost ambitious work ol 






1735 mortgage— F orecZosiwe. 1736 

judgments ; some of the judgment creditors gave I finding tvhat J- * f Ms own 


YiiliiablG consideration, but those who gave no order absolute bn* toreclosure was ina<le, \. 
previous notice of their judgments are barred of making the usual affidavit that he had receiveci 
all redemption, Sviith v. Valencia, 1 Ch. Bep. nothing towards pa^mieiit of the suni 
170 And see Weldort v. Ballmm, 1 Ch. Bep. Between the second riiport and the making this 
' affidavit W. had gone on receiving rents. He 

* ■ was entitled to an undisputed third mortgage. 

Eecent Foreclosure.] — Bill by a conusee of a given him by P.. on the same property, P.. 
statute of the mortgagor, to redeem, after a twelve 3mars afterwards, hied a bill^ to impeach 


decree of foreclosure, defendant pleaded the the order for foreclosure absolute as having been 
decree, and that the statute was acknowledged obtained by fraud Held, that it was not the 
pendente lite, without notice to him. Per cur., duty of W., when he became owner of the mort- 
this is a recent foreclosure, and plaintiff shall gages, to disclose his interest, and make himself 
redeem, paying what is due, with costs. Onajj v. a party to the proceedings and that, although 
Heath 7 Vin. Abr. o2, pi. 2. the affidavit made by V. was in the circumstances 

’ ‘ * iiTCgular, the irregularity did not prove any 

After Years.] — After a decree of foreclosure fraudulent design on the part of W,, as it was 
made absolute, and an acquiescence of eleven a doubtful question whether he was not entitled 
years in mortgagee’s possession under it, no parol to retain the rents towards satisfaction of this 
evidence of his promising to account and third mortgage, which he claimed to do ; and if 
reeoiivey on pavment of liis money, can be he was so entitled Y.’s affidavit was substantially 
admitted. WicliaUe v. Short, 3 Bro. P. C. 558. correct ; and that, therefore, the decree for fore- 
A decree of foreclosure was opened in this closure absolute could not be set aside. Patch 
case after sixteen years, the mortgagee being v. Ward, L. Pi. 3 Cii. 203 ; 18 L. T. ISl ; 10 
interested, and the equity of redemption being VY. E. 441. 
worth more than was due on the account. 

Bwqk V. Lantox., 15 Vin. Ato. 476, pi. 2 ; 5 Bro. Against alleged Heir of Mortgagor, j— 

P C '^13 Judgment was given m a toreciosure action 

against the son and supposed heir-at-law of C. 

Errors of Form.] — • A decree- of fore- ^ contract for sale of the pinperty was entered 

closure, after an acquiescence of twenty years, hito, but the chief clerk declined to sanction it, 
shall not be set aside upon a bill of review for there being no proper evidence that the deten- 
errors in form only, and not of substance, and dant was heir-at-law. On an application to 
therefore a demurrer to such a bill is good, amend the writ and pleadings by adding the 


JtMicis V. Kenricli, 5 Bro. P. C. 244. 


name of any person claiming to be the true 
heir-at-law', or to set aside the judgment, the 
judgment was set aside and the action dismissed 
without costs. Lancaster Banhiria Co. v. 


Notwithstanding Mortgagee has Sold,] — In a judgment was set aside and tne action dismn 
foreclosure action the mortgagor can redeem without costs. ^ Lanea^h^r Baiihimj Co. 
after tiie order for foreclosure absolute, and Cooper, 9 Ch. D. 594 ; 27 vv. E, 1 d 4. 
iiotwithstaiKling that, after the order, . Mortgagee foreclosing Second and 

giigee may have disposed of his interest__to_ a to Mortgagor. ]-A. mm-tgages land to 


V ■* '■ , „ ■ 235. ■■■ , , , „ 


Surprise.] — On bill for foreclosure, and order 
being obtained enlarging payment of principal 
money due on condition of interest being paid, the 
defendant neglecting to pay the interest, plaintiff' 
obtained the usual decree absolute, on motion of 
course. Petition to discharge decree as obtained 
by surprise was dismissed wdth costs. Jones v. 
Moherts, M‘Clc. & Y. 567. 

Fraud.] — ^After a foreclosure decree absolute 
a mortgagor will not be aliow'ed to redeem, 
although he alleges that the decree was obtained 
by fraud. He must seek to have it set aside. 
Patch V. Ward,. 7 L. T..4I3 ; 11 W. E. 135. 

Setting Aside.] — W., as solicitor of Y., a 
second mortgagee, received the rents of the 
mortgaged property. The first mortgagees 
obtained a decree for foreclosure, . and a first 
report wns made finding what was due to them. 

, W. paid them off with, his own money, in Y.’s 
, name, and also paid off V. The proceedings 
r I 'went on without W.’s interest being disclosedj 
i ^ and shortly afterwards- a. second -report was made 

"'A '-'A 


Plea in Bar.] — Bill to redeem mortgagee being: 
overpaid : — Defence of foreclosure, signed and 
inrolled, is good plea in bar. Mallaah v. Galto/u 
Dick. 65. 

Eesisting — Costs,] — Mortgagee resisting the 
right to redemption, on the ground of a decree of 
foreclosure collnsively obtained, decreed to pay 
so much of the costs as was occasioned by his 
resistance. liarveAj v. Tchhutt, 1 J. A W. 197 
21 E. E. 145. 


b. Subsequent Beceipt of Bents and Profits.. 

After Default of Payment.]— When a mort- 
gagee receives rents after defauli; is ma<ie In 
payment of the principal and intej’est on the 
day fixed by the chief clerk’s ceitificate, but 
before the affidavit of such default is made, an 
order for final foreclosure will bo granted with- 
out further account. Coostahle v. Ilouneh, 5 Jur. 
(3sr.s.) 331 ; 7 W.E. 160. B. LMtawil Bmldinp 
Society v. Paper, 61 L. J., Ch. 73 : 1 OlL 

54 65 L. T.'668 ; 40 W. B. 73. ' 
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e is not On Paymeat on future Bay. J— The court will 
II made, not make an order to stay proceedings upon 
if rents payment of principal, interest, and costs on a 
.ince the future specified day, however near, because the 
right of a mortgagee is to pursue any or all of 
his remedies without hindrance, until he actually 
obtains payment of his demand. Ih. 

By Plaintiff in his own Suit.] — A decree was 
made in a suit for the administration, of a mort- 
gagor’s estate. The mortgagee afterwards filed 
a foreclosure bill, but subsequently obtained full 
payment in the administration suit : — Held, that 
he was entitled to stay proceedings in his own 
suit, and to have the costs of it. Bmohbmik 
V. Iltfff/inhottom, Beutv, Buckle i/, 81 Beav. 35. 

Two Suits.] — When an action was commenced 
by an equitable mortgagee, whose claim was dis- 
puted, to establish his charge, and also seeking 
general administration, and the usual adminis- 
t rati on decree as to personalty was subsequehtly 
made under an administration summons taken 
out by another creditor, the court stayed all pro- 
ceedings in the first action, added an inquiry 
as to incumbrances to the decree, and gave the 
•conduct of the decree to the plaintiff in the 
first action. Mattliewst v. MaUheAC,s\ W'iMymls 
V. 3Iattkew.% 45 L. J., Ch. 711 ; 34 L. T. 718. 

Bill by a mortgagee for an account, and for 
foreclosure, and a sale after a decree in a credi- 
tor’s suit, under -which the plaintiff in a second 
tJic bad gone in before the master and proved 
his charge before he filed his bill, application to 
+Q stay the proceedings in the second cause, as 
involving the same accounts, refused ; the plain- 
tiff having more speedy and effectual relief, is' 
entitled to go on ; as, where there ai'C litigated 
points beyond that of the amount of his demand, 
he is required to go on, in his separate suit, up 
to such point, as all ulterior relief can be equally 
had in the suit first instituted: and, as to stay- 
^ee, iiig the jirocecdings in the first suit, while 
the properly conducted, the court, however anxious 
'ore to guard against unnecessary expense, has no 
iui, authority. Uniacke lloekforA, I Moll. 216, 


After Eeport.] — A mortgagee received rents 
between the masters report, and the day fixed 
for the payment ; default being made : — Held, 
that the mortgagee was not then entitled to an 
order absolute. Garlick v. Jdclu^ou,, 4 Beav. 
154. 

Further Beference.] — If a mortgagee 

receives rents after the master’s report and before 
the day appointed for t>ayment, there must be a 
further reference and account and a new day 
appjointed for payment. Alden v, Fo,sfe)\ o Beav. 
592. S. P., F(liA V. OriffitJh'f, 7 .Beav. 83. 


Abridgment 

LIVING AUTHOI 


|('ie author, bub of the 
j;;l comprehensive subje 
y horfc legal essays, but I 
I h references to all imf 
I 'j f require. 

I \ have been allowed £ 
I j urate, and authoritati' 

f i have secured’ the sei 
!1 , sometime Editor of t' 
ee of the Society < 


: )j others, are confri'hat 

or. D. RAWLJHS, Esq., 
"iDPlN MACDOHELL, E 
■y^ J. MUm MAGKEHZ 
"h . A. WURTZBHRG, Is 
PIOMAS BEYElSb Esq. 
h. BRAXTOH HICKS, J 
f , W. CHALLIS, Esq., 

. SHOW, Esq., -U,K. 
MANSOH, Esq. 

: : FOA, Esq. 

' ’ 'Ofessor F. W. IVIAITLA 
;v CYPEIAH WILLIAM 
d- RALEIGH, Esq. 

L L. GODDARD, Esq. 

S. THEOBALD, Esq.‘ 
iilAS. BURKE Y, Esq. 


cessive detail” — Lma { 
oieellenees are such tin 
niiiation on English La 
Giierally are known as t' 


Sesisting.] — Other iii(.!nmb,ranceTS, who are 
parties to the suit, have not such an interest in, 
it, as to enable them successfully .'to oppose ^ a ■ 
motion to stay proceedings, because the plaintiff 
might at any'tune dismiss the bill against them 
upon payment of their costs . Ih -y . , 
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7k Eeference for Inquiry, 1752. « 

i. Accounts, 1751. 

j. Eer Ivor, 1757. 

a. Perm of. si 

What Belief to te asked.]— The fact ftat a e 
bill does not pray for foreclosure is not a suftaent 
reason for refusins; the assistance of the conit 
Mn'y. Smlv, 27 L. J., Ch. 263 ; 4 Jur. (K.S.) a 
450 ; () IV. K. H50. j. 

aeueral Creditor’s Suit.] —Where a plaintiff, c 
claiiiiiii‘4 as mortgagee, franics his bill ako as a - 
generar creditors suit, the course is, that he 
should in under the general decree tor an 
account": and, if not satisfied under that, then go 
for the unsatisfied balance against his particular 
security. Stone y. Van Heythuytien, 18 Jur. 844. < 

Summons.]— There is no jurisdiction to give 
iudgment for foreclosure upon suninions, although , 
the ‘'facts are not in dispute. Zloyd v. David 
Lloyd 6^^' Co., 25 W. E- 572. 

Pending Winding-up.] — Liberty to a mort- 
gac^ee, pending a wmding-up. to institute a suit 
for foreclosure refused, there being no special 
difficulty, and it being competent to him to 
obtain the proper order in chambers without the 
necessity of a suit. St. Cnthhert Lead bmelting 
Co., Ill ve, 85 Beav. 384. 

Short Cause.]— Bill of foreclosure cannot be 
set down as a short cause, except by consent. 

DttMelqh \\ Dayman, 

It is contrary ro the practice to advance a fore- 
ciosui'e suit to be heard as a short cause, unices 
with the c<'>nsent of the defendant ; but see the 
4th general order, tlth VI ay, 183i). Lnv’ni v. 
Jlaline, 1 Beav. Ofi ; 8 L. J., Oh. 95. 

Writ specially Endorsed under Ord. III. r. 6.] 

Where the writ in an action for foreclosure 

was also specially indorsed under Ord. III. i. 5, 
with a claim for the amount due on the covenant 
to pay in the mortgage deed, an apjilication to 
(uitor" judgment against the mortgagor under 
Ord. XJy'. V. L for" the amount claimed, before 
the action was heard, was refused. JDU v. Side- 
hottom, 47 L. T. 224. 

Suit for Becovery of Money.]— The Statute of 
Jdmitations (3 A 4 Will. 4, c. 27, s. 40) may be 
jdeaded to a bill of foreclosure ; a foreclosure suit 
being in fact a suit for the recovery of the money 
secui'cd by the mortgage.^ Dearman v, Wyche, 
9 Sim. 570 ; 9 L. 0,, Ch. 76. 

Action for Becovery of Land.] — A foreclosure 
action is not an action for the recovery of land 
within the meaning of rules of court, 1875, 
Ord, XVIT. r. 2. Tawell v. Slate Co., 3 Ch. D. 
029. 

Although a foreclosure action is an action for 
the recovery of land, a foreclosure judgment 
absolute is not a judgment for the recovery of 
the possession ' of land within the meaning of 
the Judicature Act, Ord. XL 11. r/ 3, and conse- 
quently cannot be enforced by writ of possession. 
Wood v. Wlieath*, 52 L. J., Ch. 144 ; 22 Oh. D. 
2S1‘ ; 47 L. T. 440 ; 31 W. B. 117, 

of Possession— Ex parte Application.] 

%. — ^Where a summons for foreclosure does not ask 


for delivery of possession, the sul^seqiient oriler 
for foreclosure absolute and delivery of ^e^.uon 
will not be made ex parte. Le Dan v. Ciant. b4 

L.J.,Ch.358. , , T - 

Where an order nisi for foreclosure and posbcs- 

<lia not 

ask for possession in bis originating summons. 
An order for foreclosure absolute havmir bceii 
made, the plaintifi applied ex liarto for 
of possession. The defendant had not appLUic I . 

Held, that after foreclosure absolute the cum t 

could make such order. Jenlims y. Duly ley, 8 
R. 628 ; 68 L. T. 671 ; 41 W, E. 585. 

Setting out Lunacy.]— A mortgage was exe- 
cuted by S., who was afterwards found lunatic 
' by iuqffisition as from a date prior to the nn>rt- 
p-age. The mortgagee filed his claim for tore- 
Slo^sure against the mortgagor and his cominittee, 
but did "not set out the date from the 

mortgagor had been found lunatic, ihe deed 
was proved by the surviving attesting witness, 

' who was not cross-examined by the defendants, 
but they went into evidence to shew that the 
^ mortgagor was lunatic both prior to and the 
> time "of the mortgage being executed. :—tLeid. 
2 that the suit was properly by claim, and was not 
/ defective in not setting out the prior mnacy of 
the mortgagor. Jacobn v. Bi char as, o Be L. 
M & G-. 55 ; 23 L. J., Ch. 557 ; 18 Jur. ; - 
" Eq. E. 299. 


Impeaching Mortgage by Cross Suit.]— bemble, 
that in a foreclosure suit, it is not competent toi 
the defendant to impeach the mortgage on the 
1 sround of fraud without instituting a cross suit. 
'ZJddlestoii v. Collkisd^ I)e G. M.& G. 1 *. 22 L. J., 
Ch. 480 ; 17 Jur. 331 ; 1 W. B. 150. 

Demurrer.] — Mortgagee filed a bill of fore- 
closure against his mortgagor and others whom 
he considered subsequent mortgaga^es. B., one 
of the defendants, demurs to the bill for want ot 
equity, upon the ground that A. shtyvs by his bill 
that he is only entitled to redeem him, and there- 
fore can have no equity for relief so inconsistent 
with his right Held, that the demurrer^ could 
not hold, plaintiff having, by the admission of 
the defendant, shewn upon his bill a title to some 
relief, though inconsistent with the prayer of his 
bill, and that the hearing was the proper 
decide upon the precise relief for the plaintiii. 
Medley v. Horton, 5 Jur. 1031. 

Issue Directed aud Abaudoued.]— ITi>ou the 
hearing of a foreclosure claim the court diiecteii 
an issue, in which the defendant was to be^ the 
plaintiff. The defendant having abandoned the 
issue Held, that the plaintiff’s pro])er course 
was to move that the issue might be taken pre^ 
confesso against the defendant ; upon which the 
court could dispense with, the issue, and the claim 
would stand in the same situation as if the issue 
had been tried and found for the iJaintiffi Maid- 
Irnd Y, Dancoelis, 5 De G. & Bin. 551 ; 21 L. 8.. 
Ch. 449. 

Evidence of Nonpayment.]— A mortgagee bad 
obtained a foreclosure judgment nisi, and now 
mo%"ed the court to grant him foreclosure absolute. 
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He had inade no affidavit ot nonpayment ot 
nionevs due to him, but tlie Holicitor’s clerk, who . 
attended on his bebalt to receive the money due 
on the security, had made an affidavit of non- , 
payment. The defendant had not appetired m j 
the action since its commencement -Held, that, ^ 
on a motion bv a mort^aece for foreclosure ! 
absolute, the plaintitFs personal affidavit of non- 1 
pavment miffiit be dispensed with, in spite of the | 
contrarv praetice iai<] down in vSeton on Decrees, | 

4th edit. p. 101)1. iO/v7A av Cooh\ 52 L. T. '/Db ; j 

88 \V. U. 0S8. . 1 4^ 4= . i 

rpoii an application lor an order ^ tor tore- ; 
closure absolute, where an affidavit of nonpay- j 
meat had been made by the person attending on ' 
behalf of the plaintiff to receive the mortgage- 
moaevs, the (ujiirt tleclined to dispense with an 
affidavit hy the ]>laintitf slating that he nad not 
received the murigage-moneys between the elate 
of attendance and the (hite of the application. 

Bar me v. Smith, 52 L. T. 798 : W. K. 

Where one of six mortgagees had made an i 
affidavit for himself positively, and tor the other 
iuort<m‘mes to the best of his knowledge aiul 
belief, that the debt had not been paid, and one 
of the remaining live mortgagees wjp out ot_ the j 
iurisdiction, anti the others in the 
on motion, ex parte, on behalf of the plaiiitilis 
for an order absolute ft>r foreclosure Held, that 
the affidavit in sup[)ort' (d tiic motion ^^as not 
sufficient, and that an alffidayit must be made by i 
all the mortgagees in the jiu'isdiction. and the , 

matter mentiuiied again to the court. Auuunrd | 

V. YorJie, 00 L. T. H80. , ,r ip 

Upon a motion imnle on 20t]i xMarch, tor a 
final order of foreclosure, an affidavit made on 
20th Feb. by J, D., one of two joiid' mortpgces, 
and bv James S.. was tendered in evidence. 

John S., the other raortgngeo, had in p74 gone 
to reside in Xew Zealand, and hail granted | appt- 
James ri. a power of attornev to act for him in; 
the matt er of the mortgage, b luler the authoi it\ 
of this power, and under a power of attorney 
oranted by J. D., James S. had attended on 
81st Jan. previous, to receive payment the 
mortgage-moneys. The affidavit stated that 
Johrrj8.'was still in, ii^ew Zealand; that default 
had been made in payment of the mortgage- 
nionevs,and tliat the whole of this sum remained ^ 
due to the mortgagees : — Held, that the affidavit simp 
was not sufficient, and f liat more recent evidence a m 
must be adduced, xbt the subsequent hearing bem: 
of the motion on ‘ioth March, an affidavit made x^i 
by James 8. alone on 21st March was produced, assig 
In this James 8. stated that John b. was stiil redo 
residing in New Zealand, that J. D. was 
from his home in Derbyshu.ys and that lus i M 
whereabouts was unknown, and that to the best 
of his knowledge the mortgage- moneys ir , 

unpaid :-~~Held, that an affidavit made hy James t n 
S. alone was insufficient. iMehm/ v. Aim 61 f J 


b. Disclaimer. 

In Ignorance.] — ^Where a defendant in a fore- 
closure suit had filed an answer and disclaimer, 
in ignorance of her rights to the equity of redemp- 
tion. applied after a decree to account for liberty 
to withdraw the disclaimer and amend the 
answer, or to file a supplemental answer stating 
her claims to the equity of redera]>tion ; the 
court refused the order, without prejudice to any 
a})plication which the defendant might make 
after satisfaction of the plaintiff’s deni and under 
1 the decree. Glniny v. Munltmlt^ FI. & K. 277. 

I 

1 By some Defendants.]— If some of the defen- 
i dants in a foreclosure suit disclaim, the courr 
1 will decree them to be foreclosed, and not simply 
i dismiss the bill as against them. Perhhi v. 
1 StaWimL 10 Sim. 562. S. P., Jolnmii v. Clarhv. 


f abridgment 
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Party till.] — A second inciunbrancer not 
disclaimed interest by answer 
remain a party. M'-Nah v. Mensal, Tam. Son 

I Effect of— By Bankrupt. ] — k. de f endaiit (bank- 

i rupt mortgagor) to a suit by bis mortgagee, 
pra 5 dng for a declaration of priority and for 
acebunts, cannot by means of an answer and 
disclaimer avoid answering fully, Tor,_ though ho 
may disclaim his interest in the subject-inatter 
i of the suit, he cannot disclaim his habjlity to 
Behree v. kfioJioUon, 22 L. T. 774 ; 18 

W. B. 965. 

y Trustee of Bankrupt.] — In a foreclosure 
irought against a bankrupt mortgagor 
trustee iii'bankrutpcy where the trustee 
claimed and neither defendant _ has 
I, the mortgagee is entitled at the hear- 
ing to a foreclosure absolute against the trustee, 
blit against the mortgagor he is only entitled to 
an ordinary foreclosure decree. Bnalenh v. Bar- 
hue, 48 L. T. 188. 

By Assignees of Bankrupt.] The dis- 
claimer bv the assignees of a bankrupt, of the 
on of a terra of years vested 
the devise to him of the fee 
estate, renders tiie bankrupt 
to the bill of foreclosure. 
V. 4 Hare, 326. 
nortgagor, even where his 
all interest in the equity of 
not to be made a pa.rty to a 
Colllna V. ShMey, 1 Buss. 
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Principle.]— It is a principle not to foreclose 
an absent mortgagee ; aliter, semble, as to a 
decree for sale. Leahy v. Dancer, 3 Moll. 109. 
S. P., Goman v. Tyglte, 3 Moll. 113. 

A decree for foreclosure or sale cannot be 
made in the absence, abroad, of a party entitled 
to one-third of the equity of redemption. ^ The 
objection is not removed by the 15 & 16 Viet. c. 
86. Caddu'h v, Cooh, 32 Beav. 70. 

Becree— Against some of several.]— A mort- 
gagor devised a mortgaged estate, in' trust for 
sale, and to divide the produce amongst his nine 
children ; two of the children were living out of 
the jurisdiction, and on a bill for foreclosure a 
decree was made against the other seven only. 
M'uneorn v. NichoUon, 5 L. J., Ch, 203. 

Against Defendant Absconded.] — In a 

foreclo>ure suit where, the defendant having 
absconded, the plaintiff had, by leave, entered 
an appearance for him, and advertised the repli- 
cation and subpoena to hear judgment, the court, 
on proof of the facts in the bill, made a decree 
in the terms of the prayer. Leclmere v. Clamf, 
30 L. J., Ch. 651 ; 9 W. Pv. 860. 

Vesting Order.] — The court also made a pro- 
spective order under the 13 &: 14 Viet. c. 60, ss. 
34, 43, vesting the mortgage property in the 
plaintiS. Ih, 

On making an order of foreclosure absolute, 
the court refused to add a declaration under the 
Trustee Act, 1850, that the mortgagor being out 
of the jurisdiction is a trustee, in order to found 
upon it a subsequent application for a vesting 
order. Such a declaration can be obtained only 
on a separate application. Smith v. Boucher, 
1 $m. & G. 72 ; 16 Jur. 1154. 


d. Hon- Appearance of Defendant. ■ ■ 

Decree — Ordinary.] — Immediate foreclosure, 
in case tne mortgagor did not appear, Avas 
claimed by the pleading. The mortgagor made 
default in appearance, and the court made only 
an ordinary foreclosure decree. Patey v. Flint, 
48 L. J., Cir. <)96 ; 40 L. T. 651 : 27 W. E, 595. 

The bill in a foreclosure suit was taken pro 
confesso against two defendants, who at the 
hearing did not ap}:)ear : — Held, that the plain- 
tift was entitled only to the ordinary decree, 
and not to a decree of foreclosure absolute. 
Bricrly v. Ward, 20 L. J., Ch. 46 ; 15 Jur. 


Hisi.] — Defendant not appearing to hill 

to redeem or foreclose, decree nisi pronounced. 
Kettle V. Corhln, Dick. 314. 

ITnder Mortgage Act.] — The court felt itself 
bound, even in a case of hardship, to refuse to 
give any effect to a proceeding, under the Mort- 
gage Act. against an absent mortgagor; ^biit 
Lo"rd Chancellor intimated that, on a bill filed, 
an application might be so framed as to pro- 
tect the rents which should accrue during the 
four terms required by the act to make such suit 
effectual, from being paid out, being received 
in a cause instituted by a puisne incumbrancer 
to the prejudice of the petitioner. Wolfe v, 
Jaehion, 1 Moll. 250. 

Account— ^Ordering.] — When at the trial of a 
foreclosure action the plaintiff asks for a sale of 
the property, and the mortgagor docs not appear, 
the court will order an account of what is due 
to the plaintiif to be first taken, and then that 
so much of the property be sold as will be sufli- 
cient to satisfy %vhat is found due to the plain- 
tiff. Wade v. WiUon, 52 L. J., Ch. 399 ; 22 
Ch. D. 235 : 47 L. T. 696 ; 31 W. E. 237. 


Service— Dispensing with.] — In a foreclosure 
suit, when the bill had been ordered to be taken 
pro confesso against a trustee, out of the juris- 
diction, and he had been served with the order 
without the notice specifying the time within 
which he must appear and object, as required by 
r. 11 of the Cons. Ord. XXI L, the court, after 
the lapse of three years from the decrecj tq)Oii 
being satisfied that service of the older upon 
him was unnecessary altogether, dispensed with 
such service, and made the order absolute. Thur- 
ijood V. Cane, 11 E. 297. 


Dispensing with.] — Whci’c, at a trial of 

a foreclosure action, the plaintiff asks for a sale 
of the property, and the moitgagor docs not 
appear, the court will dispense with an account 
of what is due, if it appear by the pleadings 
that the security is insufficient. Willianni v. 
Owen, 48 L. T. 38S. 


By Advertisement.] — In a foreclosure 

suit, by a mortgagee who had been in possession 
twelve years, against several defendants, trustees 
and benoli claries under the will of the original 
mortgagor — some of whom were out of the juris- 
diction in America — the bill having been ordered 
to be taken pro confesso against the defendants 
out of the jurisdiction, and at the hearing none 
of the defendants appearing, service of copy 
of the decree upon the defendants out of the 
jurisdiction was permitted to be made by adver- 
tisements in two London, and one American, 
newspapers, Hyde v. Larne, L, E. 19 Eq. 48 * 
23W. E.22. 


7 Geo. 2, c. 2.] — A decree of foreclosure had 
on sequestration in 1777, in pursuance of 7 
Geo. 2, c. 2 (Irish), against an. absmit mortgagor, 
knowm by the plaintiff to bo incompetent from 
mental imbecility to conduct his affairs, and 
advantage having been taken in tiic account of 
the state of the defendant, and of his alisence, 
and of his having nobody to manage his defeiu'e : 
and a sale had in 1780, in puj’suance of such 
decree, to the person conducting the suit, set 
aside as fraudulent : and an inquiry directed 
into the circumstances upon the ground of 
which the decree and former proceeriings w'ere 


Proceeding after.] — The plaintiff was 

allowed to proceed under the decree at the 
expiration of three months from the date of 
the, advertisements. IhC • \ . 
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.1 bill filed ill 17Sr> bv the Beed prima facie valid.]— A. m.ortgage was , 
i 2 executed by S., who was 

lunatic by inquisition as from a date prior to the 
mortgage. The mortgagee pleaded his cMm 
■The statute 7 Goo. 2, for foreclosure against the mortgagor aiul his 
.to proceed where committee, but did not set out the date frmn 
does not apply to which the mortgagor had been found lunatic, 
incompetence as The deed was proved by the 

^ witness, who was not cross-examined by the 

defendants, but they went into evidence to shew 
25 suh-s. 2 A — that the mortgagor was lunatic both prior tii and 
1 an action where at the time of the mortgage being executed 
w the morti'afree, Held, that, the deed being a gmod one pnma 
anneal- the "court facie, the defendants could not be penmtted to 

under s. 25. sub-s. shew its invalidity in b®..P'’®“?th“\tfGstine 
Tnw of Pronertv serable, bv cross-examination ot tiit attesting 
Law of noputj court would act upon at 

ra sale, until it w.as set aside by a court of law. 
remises usual foreclosure decree was made, with a uiioc- 
47 L T tlon for it not to be drawn up for six months, 
the defendants to be at liberty in the meantime 

to take proceedings to set aside the aecd.^ Upon 

appeal to the Lords Justices, the claim was 

til '1 claim for an account ordered to be retained for a year, with a du’cc- 
tliauaimto. a^accou . to bring au action of oject- 

iale an 1 Idle meiit. JaeW- v. .5 De G. M- ^ ^ 

,m for piLSl and 23 L. J., Ch. 557 ; 18 Jur. 527 ; 2 Eq. E. 280. 

- the mortgage . ^ i r iqiq 

and no Judgment, prima facie Evidence. 
ielivered.' * The plaintiff A. and B. agreed to build a mill at their joint ^ 

1 liberty to forth- e.xpense, A. undertaking to advance the whole 

iViiient for the amount indorsed B. gave him a mortgage for -IbOu. as ms 

iinder Old. XV.. for the usual juoiety of the cost. The null was attenvards 
■Hehl, that, under gold. In 1S81 A. brought an action against 

2 was entitled to the mortgage deeil, and obtained a ^udpnmit, 

the' iimiidated demand, not- but took no further steps. In L^p7 A. filed a bin 
the w.rit was also indorsed of foreclosure, admitting that 24tb., pait bi the, 
t and foreclosure, but morteage-money, was paid m lb24. n., d\ ms 

under Ord. XV. to a answer, insisted that the whole was _ satisfied by 
iservations on Blakr the mill transaction, and pve 
I) 8271. B'h%sett V. Jone^% p-encral admissions by the plaintiff to thiid pei- 
B2'ai. I). 685 ; 54 L. T, 603 ; Jons, made before the action at 

effect Held, that the 3 udgment wa^ puma 
facie evidence of the 

debt was due at the time, and that it could 
not be impeached in equity^ by evidence o 
conversations and general aflmissions on theqmrt 
of the plaintiff, which might 
a defence to the action at law. Odiietoft 
Williamfi, 10 L. J., Ex. Eq. 20. 

Affidavit, by whom to he made.]— A common 

foreelosuve decree was maxle ; 
objected to draw up the deen^, on ^ ound 
that the affidavit was made by an omeu ot a 

rniblic company Held, that the ^affidavit nas 

i propoiiy made,‘and the objection of the registrar 
Oo,Mtei ,nul 

Itimrance Soeiett/ v. Bodily 0 vv . K. 


iiTipeacfied : on ». 
heir of the mo 
Sch. & Lef. 280. 

Application of.]- 

e. 14 (Irish), enabling plalntifi 
defendants refuse to appear, 
defendants labouring under 
idiotcy, &c. Id, 292. 


' Oonveyanciug Act, J 
Upon motion for judgi 
foreclosure alone is cli 
and the mortgagor doc 
will not exercise its di& 

3 of the Gonveyanciii; 

Act, 1881, unless the mortgagw 
of the mortgagee’s intention tc 
instead cd forecdosurc, of the moi ■ 
So'iith-Weder/i District Batik v. 

433 ; 31 W. IL 113. 

Judgment under Ord. XIII. r. 8— Ord. XV.]- 
A "writ was indorsed w 
of principal, interest and costs on 
security, and for foreclasure or sr 
with a claim for a siiccific 
interest due under a covenant in 
deed. The defendant diil imt appep’ 
statement of claim was 
moved, under Ord. XIII. r. 3, for 
with sign final jud 

on the wTit, ami, 
foreclosure iudgmeot nisi 
Old. XIH, 'r- 3, the plaintift 
sign judgment for 
withstanding that 
with a claim for an aecoir 
that he was not enti ' 
foreclosure judgment 
V. Ilarrcy (29 Ch. " 

.55 L. J., Ch. 648 ; 

34 W. li. 591. 
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e. Proof of Mortgage. 

Xeed not prove Consideration.]— i 
a mortgagee, where the payment l 
gaf*’or of the money secured by ti 
deSl is not put in is-'uo by the 
mortgagee .imcd only px*ove hex mu 
and is not obligeil to prove alsxi the 
rhe coiisuieration. Jihad haiou, 

Ch. 134. . , 

Thiixl .mortgagee buys in me nrsi 
his bill to foreciose the secioud ; . 
prove tiio money actually lent o 
mortgage, the qn’oducing an acqui 
sufficient: Holt V. -1/a/, 2 Vera. 27 
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a-S,nst mort.-agor and second mortgagee, the 
phiintiff should prove the second ^mo.rtg<yA, 
otherwise he can onl} take an inqiuiy at t e 
fi.rst hearing. Guardnvr v. Lonelier, -16 > 



-^Foreclosure. 

Semble, the allowance of one month for])ayment 
tYom the date of the certificate is a reasonable 

of such discretion, T,; 

31 Ch. D. 42 ; 53 L. 1. ole ; o4 

22— 0. A, 

sre Personal Judgment against Mortgagor, j 

■ '•-"--'■’.osure action,, 

n against the 
ineiit of prin- 
vftd}/ V. Once,. 
3 . 1035 (Form 
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Evidence.] • — Drafts 

custody, and hearing 

.vi'itii.g'o£ a solicitor exercis^e 
were engrossed from K J., on. i-iJ 
ited and stamped, and \V . h. 

iiining entries _ 

jular course of W n 

til nt he had drawn the —“Pb 

that lie na ^ ^ persoin 

good secondary mortgagor on 1 
WM>/v. Gray,ii c^pal and i^erest 
- " 3 .^ jh tC 531 ; Setoii on Deciee, 

No. 2) modified. m" -ao 

615 ; 28 Ch. D. 181 ; 52 L. 1. o09 

every bill for 

T foreclosixre it is relevant for the •^j^’i^ere Widow claims Dower.]— 
errogate the defendant as to the of foreclosure, where a _wki _ 

«em'ities, the amount of money jo^,.or oixt of the mortgaged premises, pauun mn . 
.ctimlly advanced, and the rates ot extent, to the mortgage. Jones ^ . Gi ijpt . 

ed. Aaean v. Cook, 20 L. d. 680 ; 1 g c. C. 207. 

On eqiuiteble Mortgage.] — By a foreclosure 
decree on an equitable mortgage, 
was declared a trustee, and an ordei Y® 

1 common decree vesting the estate in the mortgfigee, ^ ' \ 

direct the delivery up of y. 30 Beav. 218. ^ nf ar 

- ~: 3 T to the mortgagee A decree for torcclosure m ‘ 

.aa.rely that the mort- equitable mortgage ought not to . 

barred and foreclosed ‘foreclose,” but ought to foSosed 

’ " -"i; and it is upon default the mortgagor will be foitaoseu, 

ccAiant to deliver them in that the hereditaments ToSwanoe 

ment of the principal money all equity ot redemption, and ^ . 

Y -t makes such a decree, must be executed. Leesx. Puker,22Ch.-D.2M . 

y.&J.117; 30B.E. 

gaan should contain the word “toreclose m 

_ an action ion to the words used in Seton on Decrees, 

t: redeem "the first mort- p, n 2 G, Form 4. /?;. 

, forSifese the luortgagoiN ^ Against Infattts.]-Form of equitable- 

jjuUiU \ . -A _ „ Cooper, 8 ; 9 Sim. 36b ; i L. J bii. 

-TOorm ' " ^ foreclosure action, where the estate 

i<? mortgagor was devised in trust for sale and had 
Litfler become vested in an infant, who was also 

' the persons beneficially interested :—D.dd, ^that 

the decree should contain a direction thaVin 
case the mortgagees wein not indeeineci witnm 
six months, the infant should be ^ 
them within the meaning of the Tinstee Act, anci 

^ the executrix of the mortgagor he orderc^^ 

order for personal payment may be estate to the mortgagees on hisbehait. 

■* ** ^ M>deS>Y,I^arher,SCh.I)-U7. 

i_l?ormof decree where 
divided. TJwniej/croft 


produceci iroiu t 
indorsement in 
shewing that- t 
them ami were 

the (Uarv of a d-,-- ^ 

in his handwriting made in the regi 

his busiiiess, aiul shewing - - ^ 

drafts Mid' had attended the execution 
stamping of the deeds, wei-e 
evidence of the mortgage!. 

L J., Ch. 3!»-t ; B. K. 20 Eq. 2.38 : 

23 W. U. 676, 

Interrogating y ® 

redemption aiu 
plaintiff to intf 
dates of his s 


f. Eorm of Decree. 

Common Decree, what.] 
ill foreclosure does not a, 
the title deeds by the mortgagor 
in case of foreclosure, but men 
gagor shall be absolutely h.p- -- ^ 

Sf all right and equity of redemption 
only where- there is a cove,., 

case of default in payn 

ami interest that the^ court 
V. If - 

765. 

In Action hy second Mortgagee.] 

by a second mortgagee to redee*.: ■ 
gagee, and to 
form of judgment 
tifi: redeeming th- 
with costs. IJtdli 
31 Ch. D. 312 ; 54 

Debt payable by Instalments.]- 
judgment when mortgage 
QfeenlioiifjltY . 

2BW.B. 318. 


Where 

of foreclosure „ 
payable bv in.stalmcnts. i 
15‘Oh. D. i)3 : 42 L. T. 144 

Per sonal Payment combined with F or eclosur e . ] 

—In a foreclosure action, since the Judicature 
Acts, where both forms of relief are expressly 
claimed, an 

combined with an order for foreclosuie. 

w TT'7///v.'/*, 38 L. T. 217, ^ , . . . 3 , a 

Since the Judicature Acts, it is the praccice m where Equity divided., 
foreclosure actions to make a personal order for ^q^ity of ref.lemption is 
payment of the sum found dne for principal ami Cfocltet,^ 7 Jur. 712. 
interest. PonMt v. Hill, 62 D J.^ Ch. 466 ; 

[18931 1 Ch 277 ; 2 B. 288; 68 L. T. 47b ; 41 One Dec 
w'e; 503— C. A.' . gagor met 

h mortgagee, being noiv entitle<l to combine m account (t 
one action his 'right to judgment on the moit- was held 1 
cratve covenant against the mortgagor personally in both ca 
ndth his right to"f oreclosure, is entitled (a) It set-ofi he 3 

tlie amount of debt and interest is 1 

admitted, or agreed , to at the trial, to judgment j decree for 
for immediate" payment of the whole amount 
(b) If the amount is not so 
agif.‘eed to, to an ac^ccant cf 
for inincipal and interest in ax , 
to judgment for payment of the whole anaount 

irnkmliatelv the sameis certified— imless In eite^ 

case the judge in his discretion -gives time. 


in Two Causes.]— Where the mon- 
foreclosure suit by a hill for an 
mortgagee being also a trustee), it 
t the court might make one decree 
s so as to give the mortgagor any 

... might be entitled to, or make a decree 

proved, 1 of foreclosure in the former suit, and a separate 

' ' “ an account against the trustee per- 

, sonally in the latter, according to the om-uum- 

1 proved, admitted, or | stances and justice of the case. JJoa4 v. JJUiwt-i-r 

account of what is due to him 1 Blare, 333. 

•espect thereof^md Mortgages.]— 

either of decree of foreclosure where the mortgat^ee 
had two mortgages, by one of which property^ 



month’s time for paymeiit In^oni- 

tL. T. 730; 

noumhrancer having 

foreclosure suit, a subsequent nimun 
■4(1 to have priority by reason of the 
“t deeds, in case the first 
;o redeem him, the hill . 

iust him only, and, as ^ 

Incumbrancers, there vull ^ 


nnd inrtlv to V... was con- to grant a 
: n;i v!.uc.ea to A. and B. in ■ v. 5- 

with a proviso lor redLniip- p • 

.. -mt-inev bv them, or either ■ Piiisiie 
>iht‘r property belougiiig to , Where, m ai 
'i 1 the lirst mortgage, ' braiicer is ht 
■o; vevetUo ^eenrethe debt ; possession a 
] ] Ch n2U: U)! elects not t 

subsequent 

„a eduitahle.’-l'orm of usual fomclosnre 
. where the mortgagee has a L. i. (3^. 

,e wiioie of his debt on imo ■. 

'■i:r,tbt?.n Xthei of the ' Certifioate-Ube 

1 rents come to tt 

of both fortgagfs andjactiim he^^^^^^ 

.Fonn ot dooree^m a^fwc^ 

iiissiisi 
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Senatate Orders agamsti m 

Mortgagee.]— Xhider a ileer 

against })uisne inert gagetb ai 

the mortgagr)!- is not to he f y 
foreclosure has been made « 
second mortgagee, and the t:>. 
be made absolute agal^^t the 

and the mortgagor by one an 

Whithmid V. Lifah, d bm. c 

Be G-, M. 6: U. :dsH ; 2.> L. J 
(K.S.) bTl. 

Against 
hrancers.]- ^ 
rapt, and his estate 
receiver in 

caster. The inm-tgagee 
mortgage securily 
contained in 
ruptcy Act, iSbti 
to 4,5(56/. Kb', 
the 'mortgage 
sraiiec comine 
omdal receiver ma 
Upon motion for jin 
.—■Held, that^the jud: 
to shew on 
was entitled tii rC' 

' at a sum less t. 

incumbrancers 

gaget I |.)ro])c rty 
J,7‘ W. K. H78. 

Becree for Bartition, how far to 
closure or Bedemption. ] * *■ ® W 

is not properly incident to 
tio.i snit in such n way 1''^^ 

eimitv of rcd.emi)tion can l>e alk 

jt‘a;ndnst the -will of the 
interest in the q«f p Cl 

■ " 

Kbn - Admission, snhseiiuen.t 
: Deht.]-Where. a 
■foreclosure action flP 

debt, but afterwards adtnit.tcd ip— ^^^ent |- 

court, in giving l«dg“fU‘foSs re,^ 

I ■ wider the covenant and for foioclosnie, \ 

I • ' , ' ‘ f ‘ j y '"■> ’■ •''< 

/ y , t'y id<, 


author, but of the be 
comprehensive subjeoh 
)rt legal essays, but has 
references to all impor 
require. 

lave been allowed bo 
rate, and author itative. 

ave secured the servii 
ometinie Editor of the 
'! of the Society of 


certain property subject to a 
loluded the goodwill ot a busi- 
:1 manager had been appointed, 
a proviso to be insertp ni the 
ire that any person redoomn o. 
foroelosnre the plaintift, shovdd 
pply to the judge >ri chambu- 

an^y money in court, or in ■ 
.oi-7„v Smith V. Pearmun. ■>. 


Official Beceiver and puisne 

-A mortgagor was adjiuUcare 
heeinne vested in tin 

iii accorclaiice with t 

the second schedule to th 
The incirtga.ee debt ai 
. Id., and the assessed van 
. sveuritv was IhoOO/. dl ^ 4 . 4 . 1 ^ 

^nceii a foleclusure action against the 
I subsequent inci.*...--. 

lemcnti!! dwl . 

'■■■•ment for foreclosure _ , 

tlic face of it that the official roceivei 
■ k .1 the mortgaged property 

ssthan hat at which the subseq^ 

■ were entitled to redeem 


—Oil motion for 
‘ance in a fore- 
ver had been 
ule in (JoUina fi 
refused, there 
to justify the 
ein coiiTained. 
16S; [ISiml 2 
41 W. It. 374. 


- his 1 closure action, in aVi 

mles appointed, an ordenn 
_,.uik. iv. Lle.wdlmm O\u 
amtetl being ^ no sf ®®! ci 
ion of ■ insertion P 

Chestmi v.dTtf?fe, hi 
Ch. 151 ; 3 It. 367 ; t 

... jumhrancers, 1 

’ meudgagor ot ; _ 

court has jurisdu^ion , 

respect of a mort»ug 2 
gagor ' and niortgaggi, 

T 291 ; ' ct Tonies. 

i 18 Eq. 11^ ; 3- — -- 

;o :Fore- ^ Difference ^ 

artition ' Ireland.]-"" 

•edemp- ! closure cai 
. of the I materially 
iisist on i suit betwe 
dio has no i the equity 
ir/Z/to/'b sale ds dll 
16 Jur. * creditors,^ 

Steele v. I 

• ' Delivery of Dossession.y 

’nc<fto a foreclosure askedlpr dehvi^’ tt 

trial, the Def 

'dS! having^ teen 


,, others, are cmfribvtori 

IId. EAWLINS,- Esq., Q. 
lltN MACDONELL, Esq.: 
■; 1. iMUIE MACKENZIE, 
; A. WU'RTZBO'EG. Esq. 
j, )MAS BEVEN, Esq. 

5 EAXTON HICKS, .Esq 
r,,y. CHALLIS, Esip, M. 
7, NOW, Esq., "M.A. 
I'lANSON, Esq. 
f OA, Esq. 

'|;ssor F. W. AIAITLAl^^; 
IlYPlilAK 5?ILLIAMS„ 
I'lALEIGH, Esq. 

, C40DDARD, Esq. 
it THEOBALD, Esq. 
[fl?. BLTENEY, Eai. 


of land in Colonies, j— A tore; 
■ a decree in personam deprivi 
of his pei-sonal right to rodeo 
- —1 to' make such a de 
•tsa<^e between an Englisl 
^ of land in one 

"Els, 43 L. J., Ch. .571 
S) L. X. a28; 22 W. E. t)2o. 

tetween Causes in Engla: 

e course of prcotiedmgs 
s in Ireland and m En„ 
Eerent : in England, it is ii 
mortgagor and mortgagee, 
.Pdembtion of the former ; 
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I g*. ■X)'is.3Da,issal.' 'Of -.Bill to , 

Sefi Redemption, Progekdings b^oi 
General, ante, col. 168(J. 

h.. Keference for Inquiry. 
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was made ateolute. The plaintifi then moved party to apply in chambers for a sale. BurmeKU-,’ 
in the action for an ordp on the defendant v. Moxoii, .-io Beav. dUi. 
to deliver up possessioti of the mortgaged pro* 

petty Held, ‘that such an order ought to be Dismissal of Bill to Hedeem. 

made, and that the plaititifl; ought not to e ■pTiT^T''^TT 3 T'Tnv Phooekdings B''0R I'n 

obliged to bring a nei-action for the purpose of See REDE.^pTiON i KOCEKDiNGb BOR, in 

?o^cOTerin?. possession. Koith v. Day, 58 L. X, Ch. Gbsbeal, ante, eol. Ifabh. 

118 : 30 Ch. 1). 452 ; 60 L. T. 126 ; 37 W. E. 212 

—0. A. ^ R. Keference for Inquiry. 

After an order absolute for foreclosure made „ ^ . . v i- i 

on aiiorijiinatiugsummons,thecourtwillgrantan Between 

order for possession, althongh possession was not between two defendants. Dili Aiioulei,, . 

asked for by the summons ; and will also, on Y. &; C. C. C. 1 /2. 

motion, grant an iniiinction to restrain removal 

of chattels comprised in the security, and an order As to Priority. ]— Upon a bid of fat - 

for restitution of chattels wrongfully removed, closure by tirst mortgagee, there was a contest 
JlancJmter JBcmklnq Co. v. Parkinson, 60 L. T. ! between the defendants, the puisne mortgagees 
' as to their respective priorities. 1 he court held 

An order for foreclosure absolute in a fore- that it must, in the first instance^, direct an ^ 
closure action commenced by summons may, as inquiry. Buherly v. Bmj, 14 l>cav. J. 
against the defendant mortgagor in possession fnr 

(he having been served and not appearing), Decree without Inquiry. J-~Deciec toi 

include an order for delivery of possession by him foreclosure against divers sub-mortgagees ami 
to the rdaintifi. even though the summons did not parties having derivative inttirest under tne 
ask for delivery of possession. Pest y. Applegate mortgagor, subsequent to the plamtift, without 
o7 L. J. Ch. 506; 37 Gh. H. 42; 57 L. T. 599 ; 36 any inquiry as to their respective priorities. 
W. E 397. Long v. Storle, 9 Hare, 551 ; 21 L. J., Gh. , 

Uttder bri. XVI IT. t. 2, of the rules of the 16 jur. 319. 

supremo court, Deo. 1885, the court has jurisdic- _ _ 

tion in a foreclosure action to order delivery As to ISfotice of Plaintiff s Title, 1 Adcftiidant 
of possession where possession is asked, not claiming as a mortgagee, and by his answer 
Uni- rtrri-n’-nc'f -fLo i-nryptfracrm*. ilnmnniy Tii At, if'P. nf the lllaintifi S title. Wilich WaS 


for possession cither in the writ, or siarement' ui t lor xiie purpiist: ui. uxi.cv.uius ...... 

claitn. JSalt v. Bdya >■, 54 L. T. 374. i ref usetl, first, upon a petition to ravy the mmutos, 

The minutes of the order in a mortgagee's | and, again, upon a rehearing. liaray v. itemv, 

action, whore possession of the mortgaged 1 5 Yes. 426. 

premises is (inter alia) claimed, should contain | , _ , . . , , . 

a direction that, in default of the defendant As to Sum advanced.]— An inquiry as to what 
redeeming, ho should deliver up possession of the sums he had advanced upon the security of the 
mortgaged premises to the plaintiff, inasmuch as mortgage, and at what times respectively, wms 
the orclcr for possession is a conditional order granted. Ih. 

like a foreclosure order, and requires to be made ^ x* 

absolute like a foreclosure order, W^Ulkimwu v. As to Repairs and Improvements, j Keteieiicc 
Bvrvaye., 56 L. T. 762. for an inquiry as to substantial repairs and 

Where an order nisi for foreclosure and pos- • lasting improvements \vill not be ordered at the 
session had been made, the order absolute also j hearing on further directions, merely on the 
provided for pos.session and was made ex parte, statement of counsel for an incumbrancer that 
WltMll y. Sixon. 54 L. J., Ch. 616 ; 28 Ch. D. such repairs, &c., have been made, unless all 
413 ; 33 W. R, 565. parties interested consent ; a petition is necessary. 

An onler for the delivery of possession of mort- Pelly v. ^Vatlien, 5 Hare, 351 ; 18 .L. J., Ch. 281 ; 
gaged piopcrty (forming part of an order for 14 Jur. 9. 

foreclosure absolute) should contain the descrip- _ 

tion oi: the property contained in the mortgage Surplus Fund in Court.]— •where there was a 
deed, so that the writ of possession may be lillecl clear surplus fund in court, which hud^ l^een pro- 
up in such a way as to enable the sheriff to duced by a sale inidor a^ decree in a foreclosure 
identify the property. TUymw- v. Sari., 60 L. J., cause, the court, on motion of tin; plaintiff, who 
Ch. 590 ; [1891 | 2 Ch. 79 ; 64 L. T. 781, wns also a creditor, by judgment subsequent to 

his mortgage, granted a reference to the reraem- 
Dy Consent, without Account. ]— Form of order bran cer, to inquire and report who was entitled 
for foreclosui’e tnkeii by consent without account, to the surplus, and whether the a])plicant had 
Jhi/dell V. J/andy. 9 Hare (App.) liii. any, and what lien upon it ; and, If so, whether 

* ' ■ there were any, and ^vhat, ]')ri<u- liens thereon. 

When new Accounts and several Defen- v. 1 Ir. Fq. 11. 331. 

dants.] — .In a foreclosure action when new ^ 

accounts and directions are necessary, and there Benefit of Infant.] — In a suit for realising a 
are several defendants, the form of order wall mortgage security where the rlcvisee oi' heir of 
folloxv that suggested by Lord Selborne in the mortgagor is an infant, the court usually 
Jeimhngs v. Jordan (6 App. Cas. 698),,. rather directs a reference to the master to Inquire 
than that in Seton on Judgments and Orders, whether a sale of the inortgagetl premises will 
5th edit., p. 1628.- B'Mulph v. BlUiter Street be for the benefit of the infant ; but, where it is 
Offices Co., 13 B. 573 ; 73 L. T. 83i, . clear that such sale will be for the infant’s benefit, 

: court will direct a sale in the iii'st instance. 

' Diherty to apply for Sale, J^The]' court, in Bweis v. IJowdlng, % Keen, 345; 7 L. J., Oil. 

' making a foreclosure decree, '.gay^'lifety to -any 169. 
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« <i+Ti Order of May, 1839.1— The court contest questions in the master’s office not raised 
■n^f t a1^L Slinhn.^v^u'iuiriei to be made by the pleadings. SaJ^r v. £,-a,Ue,j, 1 Jui. 
ir 1 <h May/lS3h. unless it is (K.S.) 415. 

niluti tjUV/ 111... -I 4. ot -f-lui hOflTincr. . .n 


Sain that tbey would be directed at the hearing. Staying Proceedings.]— O a a reference 

i„,l wiuia be biiKling oii jur in a forecloLre suit to ascertain what is due to 

MehilK'i-txIimieii v. !0 bmi. -bJ , ju . principal, interest aud costs, the 

1025. , -rrir.r nF phimtiff must ascertaiu Ms iigUts, aiul ImYC Iw 

The courl 'vill no' , costs taxed, or the defendant may apply to have 

the Itth of Jlay Is.i.'. uiieer a.i -iiqu 1 U in the cause stayed. Crred',. 


,l,clk oV Jlay isiiib Ihe proceSingsin the cause stayed. Cred.. 

,uii for fn.c-ioM.iv. nr wno was ^h hui-at l.r« ^ Hog. 108. 

Tn“S»Bnl U”!-*'- 


T jaLU«uujj.v». 

Adding Accounts and Inquires 1— Form of inquiry and accounts in a 


noiuquirvor tlireetion a.s ui snipiupt.,. y-- i " , 

^probable ctise was nunle out that the mortgaged Lev. 1 \ . A C, C, G, / 14. 
Dropertv had been seriously danuyaed by ^ the * -3^+ Costs.]—' 

improper working of the ch »sure action is, as a ge' 

or persons acting uudoi thui au ;y account of only prinoipa 

that the mortgagors should not bt on his mortgage, and of 

foreclosed and left to ' LP°fy,f,l“t; To entitle him to an ac 


Account of Costs.]— The pluintifl: in a fore- 
closnre action is, as a general nde, enti tled to an 
account of only principal and interest due to him 
on his mortgage, and of the costs ot the 


foreclosed and ‘left to the remedy of proceeding mi ‘ ^ account of any other costs 

a^ust tiie plaiutifis, eitlier as mortgagees or as lo entitle mm ^ ^ But, where tlic 

lessees in respect of lUeir lircach ot the ^ plaintiff was the ti-ansferee of a mortgage, on 

of the lease, but were entitled to .an inqiu y^^^ Sell interest was overdue at the date ot 


thf ioshor damage caused thereby. ~ T VoSs generally. BoU»qh,‘olc v. 

=;f“ " 

SstingjudgmeiiL r«,/hmv. « , p - 

Ch. 893 ; 33 (’!i. lb 1^- -i- '>•'! - • Puisue Mortgagee not a Party. J — Puisne 

i=B3" 

V. Lf.mhirih, 9 Surcliarffe.]— A mortgagee having notice of a. 

Jurisdiction under.l~To a foreclosure bill, j„dg,„ent before his fb«-“l®nre ai^ pwch^^^ 

bianoo, ari l ,nr.y.i-trafrp(l r,rm)ert;Y, thp mortsacree s account, out tuc 


hr'inoA and that some specilied detenaaius jiiay go belore inc in^ 

in the mortgaged property, falsify the ^^^^'^gagee’s acc^^^^ 

oneofthcscdefendmits iHitin a«,L, 7 


' T),.,*. Is. wO-ior.n.-ai' V ia nftunl reference | Ahr, 45, pi. 20. 


"Id™ 

was directed ns to lucumbrauces .luti tneii 
prioritteb ■ The defendant “ 

Imiicer under this decree, and he n a= e s 


BUI of Beview.]— It having been refeiTcd to 

; a miter to t.ahe I account betwee^^ 


jillowed his claim 


Iccree, and the master Uis- to take an f the 

■Held, that the master had mortgagee under 

. . . 4, fliA sf*A,untY 4. nr nnn firmed in 17ob, LOiu timaw 


Perm.]— Form of inquiry in a bill of fene- Gi'M v- Tunend, 2 A.l- 

closure, -‘where the _ d.efcnd,ar,t sugges s bj 


(■‘losure where the (.leLcnaanx suggest® y- 

i™- that the plaintiff “ ^*^1^1 

and paid himself interest. Bohon Y. Aer, 

& C. 0. C. 714. 


1 WorMns out successive Poreclosures.] In 

i-iTio- out a decree for successive toreclosuies, 
working out a ueticB _ 


Y. & C. 0. a. / 14. _ woikiug ^yfo”;elo.se the person having 

Practice on. 1— Where the plaintiff in a fore- “ ^ to redeem must be obtaiued, before 

idosurc suit asks i o bo redeemed by, or to fovecli»e, proceed to take an account ot 

•i defendant wiiose socuvitjq stated upon the . . j. interest .and costs, .and to oppo'“, ■ 

‘.,1, is nnestioiiaiilc but not questioned by t?„!“iy«leraiition by the peivon next entitled 


fhp nlainr. lf. he can oniy fA TPdpcm. ^ „ .y 

d:feiitot.asbei»ga person IsS ; 2^,- J- Ch. 791 ;, ,2'J«r, (K.B.) 571. S. 6.,. 

iiS22^'%s 

“ waT not^^^tlmer^ lat uT’not 


r;'-^ ;h 

,v j.' 


' 'i.-i 

A'.! '• ',S* 
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y half calf. 
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oi: nic ieuit;e.. uut , k tloeP-iru- which interest was oveuiuc .bu i , ■ 

reference to the iniury caused, and to a atcuia tvnn«;ff‘r and the mortgagor wa.s a bankrupt . , 


t f' e author, but of the ',1 
I compi’eheiisive siibjed 
1 1 'lort legal essays, but ha 
]' : 1 references, to all impo 
I 0 require, G ; ■ ; ; 

^ ' ' have been allowed to 
' irate, and anthoritatiYC 

'I '] pave ' secured the ■ serv 
I';, sometime Editor of thi 
||7e of the Society oi 


others, are contrihuto^ 
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closure in default of redemption, and a puisne vexatiously ana i 

morwagee fails to pay the amount found due 

from him to the prior mortgagee for principal, liUintifc 

interest and costs, ainl is aocowlmgly foreclosed, uas satisfaoti nij 

In takinrtUe account against the person next be nscless, quaere. 

entitUd to redeem, aubsequout interest ought to 

be computed on tlie ivholo sum found due from practice— Spec 

the person who has failed to redeem, i.e. upon mentioned.] — 

the iiitcre^it found due from him, as well as upon af^ectiag the ta 

the principal and costs. v. uirfeu, ol foreclosure juilgi 

L. J,, Cb. 6»> ; lU Ch. D. 49 ; 45 L. T. 435 ; 30 jiffention of the 


Interest — Form of Oi 
claimed payment, or, in 
closure. Judgment was , 
payment of principal and 
duo, and, in default, for fo 
being directed with interes: 
by the mortgage, the pi 
account what, if anyth in j 
under the judgment. Lee 
Ch. lOB ; 51 L. T. 590. 


Hants and Profits in Eeceiver’s Hands— 
Porm of Order.] — In taking the usual account 
ot what is duo on the security in a foreclosure 
action where a receiver has been appointed, the 
mortgagees must be charged with the whole of 
the rents and profits in the receiver's hands at 
the date of the chief clerk’s certificate, and not 
merely witli such a sum, if any, as they submit 


General Order, 22nd June, 1842.]— The general 


order of 22 ikI June, 1842, is not to have the effect 
of involving plaintiffs in the account of the sums 
due on incumbrances puisne to their demands. 
Dam^ V. lioican, 2 Con. & L. 154 ; 3 Dr. & War, 
478. 


Rules of Court, 1875.]— When an order for 
preliminary accountvS is obtained under rules of 
court, 1S75. Ord. XY. r. 1, after issuing the writ 
of summons in a foreclosure action, and after 
simple a].)pearance to the writ by the defendant, 
the order should not prejudice the trial of any 
issues which might be 3‘aised by the pleading 
subsequently delivered by inserting as of common 
form the words “and the judge not requiring 
an.y trial of this action other than this aj.) plica- 
tion." (rdtfi V. Wrhster, 4.8 L. J., Ch. 7fi3 ; 12 
Ch. D. 771 : 41 L. T. 18 ; 27 W. E. 935. See 
also (ireenonqli \\ Littler, 15 CVi. D. 93 ; 42 L. T. 
144 ; 28 W. 11. 318. 

The plaintiff, after issuing the writ in a 
redem})tion action, took out a summons f(n‘ an 
account under (Jud. Act) Ord. XV. r. 1 Hekl, 
that the order under the summons must be limited 
to preliminary accounts, and that the usual terms 
of a final judgment' for redemption ought not to 
be added without the plaintiff’s coijscnt. Clover 
V. Vi'ilf.'i {Hid 'IVe.'ftcr/i JJetteJif Ihi'ddlng Soviet i/. 
53 L. J., Ch. 622 ; 50 D. T. 382 ; 32 W. ii. 


Waiver.]— The defendant attended several 

appointments to settle the certificate between 
the 15th ajid 31st July Held, that, as he must 
have known tlifit the 15th July was fixed as the 
dare of the certificate, he had by his conduct 
waived the irregularity. Ih, 

Abstaining from bringing in — Order insisted 
-on.] — Mortgagees abstained from bringing in the 
.accounts diiected by a foreclosure judgment on 
the ground that needless expense would be occa- 
sioned thereby, the security being 
already instifiicient 


alleged to be 

.Held, that, there being no t ^ i 

.cvidetiee before the court that the taking of the Knles of Court, 1883. -In toreclosure actions 
.accounts would be a reckless proceeding, the where there is no prehminap^ ^'3 

mortaagors were entitled to an order on the undei uile& of 

mortunsees to bring in the accounts, but that supreme court, 1883, Ord. X\ „ an order for an 

the order must bo prefaced with a statement that account with all necessary inquiiic&s and me 

it was insisted oil by the mortgagors, and. be nsual directions ns^^in a common fwet^;»sare 
without prejudice to an application by the mort- -•> 

gagees to stay proceedings ill case they should be 

able to prove the proceedings .to be reckless. D. 1. 19; 35 VV. K. Lil. 

Taylor v. Mostyn^ 53 L. J., Ch. 89 ; -25 Ch. D. 

■■ '48; 49 L. T. 483^; 32W. B. 256. ■ -■ Suminoiis in Chambers — Costs.]— Hiich order 

should be applied for by summons in chambers, 

] ' ' Costs.]— Whether this statement would and not by motion in court, and only the cost-^ 

, give The court jiirisscliction ^as to , costs if it of a summons in chambers attended by counsel 

’ ^ ' burned ,out that the accounts had been asked for will be allowed. Ih, 
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! Assignment on Trust to sell.] — Certain tene- 
j. Revivor. ; inents were, upon a loan of 200/., assigned by 

Upon Deatb. of Plaintiff-] — 'Fhe heir-at-law of I the owner to the lender for a long term of years, 
a niorto-agec of real estate, of whicii there was no upon trust to sell, and out of the proceeds, first, 
devislN'^applied for a coinniou order to revive to pay the costs of sale ; secondly, to pay the 
imderblo & 16 Yict. c. 85, s. 52, a foreclosure 200/. and interest; and thirdly, to pay the 
■suit abated by the death of the sole plaintiff : — surplus to the owner. The deed contained a 
HehL that the order ought to be made. W’ard covenant by the owner to pay to the lender the 
V. 1 Ih*. ^ i8ni. GOT ; 7 Jur. (N.s.) 200/. and interest at the end of six inontlis, and 

1229 • 5 L. T. B42 : 10 W. Ih G. also aVisolute covenants by the owner for title, 

_ as upon a mortgage, and for quiet enjoyment by 

Upon Transfer.] — When a. decree has been the lender after default. Upon a bill to foreclose 
made in a foreclosure suit, and the plaintiff has tlic equity of redemption in the form No. 6, of 
■'Ubsequenlly transferred his interest, the trans- schedule A. to the orders of April, 1850: — 
ferce niay obtain, an order of revivor under Plcld, that the case was one for a sale, and not 
15 Y IG Vhet. c. 8(>, s. 52, whether the transfer j fora foreclosure. Jaiihiri w.Row, 5 Be G-. Sm. 
took })lace before or after the chief clerk had j 107, 
made his certificate. IVihlxj v. JVi/jjlor, dB L. J., | 

Where Agreement for Payment out of Bents 
of other Lands.]—- Where the agreement of the 
parties to a loan is that the raon ey shall he 
repaid by the creditor retaining the rents of 
certain lands of ■which he was tenant to the 
debtor, a sale of the lauds will not be decreed. 
Maq%ii‘e v. (TBeillq., 9 Ir. Eq. R, BB5 ; B 
Jo. *& Bat. 224. 
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2, Leave to Bid., niul Ite^erv:'.^ ITGG. 

B. (bnveya nee, 1768, 

4. Other Mutt, era, 1768. 

1. When iJedered. In Exoneration of mortgaged Estate.] — By a 

family settlement it was agreed that the 1C. 
estate should exonerate the L. estate from a 
charge of 6O5OOO/. which affected them both, and 
the trustees were empowered, from time to time, 
, as occasion should require, to sell the whole or 
Generally.] — Sale of pfiantation decreed for | part of the K. estate to imlemnify the L. estate, 
money charged, on it. Ckueotijne v. Douglas, , The L, estate was afterwards mortgaged, with 
:Dick."48l. ^ the benefit of the provision from exoneration, 

Tenant for life subject to mortgage is not | and this mortgage came by assignment to the 
entitled to pray sale ; though mortgagee may, if i mortgagees of the''60,(MJ9/. A second mortgage of 
security lx; scanty. Khinoul v. 3[oneg, B | the L. estate was made to the plaintiff, subject 

Swanst. 20s, n. ! to the former mortgage thereof. The plaintiff 

Mortgagee may pray a sale of the mortgaged | lUed his bill to have the K. estate sold for 
premises in the first 'insrance, where the heir | relieving the L. estate from the 60,000/, The 
Sind personal representative are the same person, j interest on this sum net being in arrear, and no 
and the personal estate is clearly deficient, I demand having been, made for jiaymeut of the 
Tired (Itdl Y, Ttreddelh 2 Bro. 0. 0. 155. S. B., | principal, and the tlefendant, who was beue- 
Datihd V. tSkijFOith, Ih, | fieially entitled, undertaking to keej) down the 

i interek, and to give notice to the plaintiff of 
Charge on Drilling-hall. j— The court^ will i application for payment of the principal, 
give effect, by sale, to a charge on a building , Court of Appeal held, that no occasion, for 
useil as a drilling-hall for a volunteer coiq)s. arisen; but retained the bill on 

{rrissell V. Moueg, BS L. J.. Oh. B12. ; -j-pg the plaintiff paying all costs up to the 

« ‘J. -1 I 1- i. I T - 1 I hearing. Boake v. Kennngton (^Lord), 25 L. J,, 
InEoreclosure S-uit.j — Immediate sale directed j L. JJ. 

on a foreclosure suit, instead of the common I * * ’ . w . c. 

foreclosure cloci-ee. Amihiff y. Lawn, 1 W. li.' uotwithstaading Limitation of Eight to sell.] 

, c 1 • ,) ,1 i —The common order for sale made on a mort- 

Applieation by the morlgagoi- tor sale, instead j notwithstanding a 

of toreclosure. Bogdell \\ Manbi/ , 3 .liaie (App.) | p should not be exercised for five 

j years, and the mortgagor had become bankrupt 

Conveyance on Trust.]— conveyance of I ‘/m 

^ ^ ^ 4-1... Tkcohald, In re. B Mont, k Ayr. 47 1 B Beac. 
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doubtful evidence of title, and posses^^ion for 
twenty years without payment of interest, 
demand, or acknowledgment, Christophers v. 
3 J. 6: W. 223. 


lands and tenements unto and to the use of B. 
and M., their heirs and assigns, to secure repays 
ment of 3,000^ and interest, but subject to 
redemption. The indoiiture contained a powei* 
to the mortgagees, after six months’ notice, to 
sell the premises, and to hold the moneys arising 
thereby upon the trusts therein mentioned, for 
better securing the repayment of the mortgage- 
moneys. The mortgagor died in liaving 


Sjmrh 

BighWOn Ooustruction of Deed,]— By a deed, 
property was conveyed to the sons of the settlor 
upon certain trusts for the benetit of the children , 
and grandchildren of tlie settlor. The trustees 
had power to sell, and extensive powers of , 
management, and provisions were made that any 
trustee advancing money to the settlor, or pay- 
ing off any part of a certain mortgage debt, 
should be entitled to a charge by way of mort- 
gage on the estate. One of the trustees advanced 
considerable sums to the settlor, and paid off 
part of the mortgage debt : — Held, on the con- 
struction of the deed, that the trustee was not 
entitled to have such a mortgage on the estate 
as w'ould empower him to foreclosure, and was 
entitled only to a sale. Tenmnt v. Tmiohard, 
38 L. J., Ch. IGe-; L. B. 4 Oh, 537 ; 20 L. T. 856. 

Where Infants interested.] — Although there 
are infants interested in the equity of redemp- 
tion of property (devised to trustees subject to 
mortgages), the court will direct an immediate 
sale where'it appears to be for the benefit of the 
infants. Cockbyni v. Anhett 3 W. B. 641, 


an account of the mortgage debt, that the pre- 
mises might be sold under the direction of the 
court, ami that the sum found due to the plain- 
tiffs in respect of the debt might be paid out of 
the proceeds of sale, together with all the costs 
of the suit : — Held, that the plaintiffs were 
entitled to a decree in the terms of the prayer. 
Ilutto}i V. Sealy^ 27 L. J., Ch. 263 ; 4 Jur. (jSh.S.) 
450. 


At Request of Second Mortgagee — Settled 
Property.] — ^At the request of a second mort- 
gagee, the court ordered a sale of some settled 
property that had been mortgaged, and for fore- 
closure hi case a sale were not effected, Smd v. 
Pattinsoii^ 55 L. J., Ch. 831 : 54 L. T. 670 ; 34 
W. B. 561. 


mortgage. UAiei\ E-e parte^ 1 Ball & B. 197. 

Resale after Purchase hy Bankrupt’s As- 
signee.] — An assignee who was also a mortgagee 
of the bankrupt's freehold property having pur- 
chased it for himseif when it was put up for sale, 
the estate was ordered to he resold, subject to 
any claim of the assignee by virtue of his mort- 
gage. Turrilt E.a parte, 3 Deac. & C. 346. 

In Prejudice of Creditors.] — ^\\^here mort- 
gagee is a creditor of trastee under will of 
estate to pay debts, and advances further moneys 
to trustee for ].)ayment of them, and takes mort- 
gage of estate knowing of trust, ho cannot have 
a sale of estate in prejudice of other creditors of 
testator. Turner, Ex parte, 9 Mod. 418. 

Por Benefit of Bankrupt’s Estate.]— Where 
there have been several m<3rtgages of different 
estates by a bankrupt for distinct debts to one 
and the same mortgagee, and the latter petitions 
to ha%'e a consolidated account taken of what 
is due on all the securities, and the amount 
realised by sale of all or any of the mortgaged 
estates, and the cii’ciimstances of the ca.se shew 
that such a course would be beneficial to the 
bankrujit’s estate, the court W’ould adopt it. 
Berridfjr, Ex parte, 3 Mont. I). D. 464 ; 7 | 
Jur. 1141. I 


Mortgage hy Beneficiary — Mortgage by 
Trustee.] — A bishop’s lease was assigned to a 
trustee, in trust for the husband for life, then 
to secure a jointure to the wife, and, after her 
decease, in trust for the husband absolutely ; and 
the husband covenanted to procure the lease to 
be renewed. The husband subsequently mort- 
gaged his interest in the lease ; and, having ne- 
glected to procure the lease to be renewed, the 
trustee mortgaged the legal estate under the 
lease, for the purpose of obtaining money where- 
with to procure a renewal. A renewal w'as after- 
wards executed to the mortgagee of the trastee : 
— Held, that, although the mortgagee of the hus- 
band was entitled to redeem the mortgagee of 
the trustee, he was not entitled to have the 
legal estate in the lease sold for payment of his 
demandi 


Tremble v. iSlmjJSon, 6 Ir. Eq. R. 98. 

Property unproductive — Discretion of Court.] 
— ^^¥hen a mortgagee of leasehold property which 
was unlet and could not be let, and was conse- 
quently unproductive, asked in a suit for fore- 
1 closure or sale, for an Immediate sale, under 
15 & 16 Viet. c. 86, s. 48, and the court below 
decreed accordingly, the Court of Appeal declined 
to interfere with what the court below had done. 
Foster V. ITmxey, 4 JUe G. J. & S. 59; 9 L. T. 
404 ; 12 W. E. 92 ; 3 K E. 98. 

Property unlikely to Sell.] — In an action for 
foreclosure by first mortgagees of a residential 
estate and plots of freehold and leasehold lands 
in different places, the second mortgagees and an 
alleged incumbrancer asked for a sale.’ The first 


Against Executors.] — Semble, the mortgagee 
may maintain a suit against the executors of the 
moitgagor for a sale of the property comprised 
in the security, and for the payment of any 
deficiency out of the general estate of the testator. 
Kmg v. Smith, 2 Hare, 239 ; T Jur. 694. 

WidoTV and Devisees in Trust.]— 
B,, by indenture, in 1851 .conveyed freehold 
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mortgageesn,ii*'l tbeownerof tlie e'.jiiiry of rcdemp- i requires a case to be made for a sale instead of a 
tioii asked fur ftaeclosurej the latun’ anticipating j foreclosure. Itohevt v. Prloe^ 1 W. R. 303. 
that the properly might increase in value, and A sale will not in general be ordered under 
allow of redomphioi). d’lie court was not satisfied the 15 & lt> Viet. c. 8(5, s, 48, instead of fore- 
as to the hndi<dency or insuihciency of the closure, unless there is such complication that 
security : but, t'onsidering that the property was the common decree cannot be conveniently 
in variou'^ pbu-es, and iifst likely to sell, e.x.cept ! worked. Hlorm v. Iljltom, IG Beav. 25‘J ; IG 
as a speculation, in unc lot, fleclined to exercise Jur. 1077. 

irs discretion hy or<Icri2»g a sale. Prorhlent \ The court refusal, on the application of the 
Citfrhii A.s>{orhithjn Len'ls. \V2 L. J., Cli. S9 ; j mortgagee, after a decree of foreclosure had been 
G7.L. T, (ii-1. I made, to vary the decree by directing a sale, 

j under the 48 th section of the 15 & IGVict.c. 8G, 

Bents insufficient to keep down Interest.]— ^ OPirdleatonc y. Za vender, 9 Hare (App.) liii. ; 
Where leaschriids wore srtbjcct ton first mortgage, i 16 Jur. 1081. 
an annuity and snbscpicnt incurnbratices, and' 

the rents were insurlicicmt: to keep down the j Consent of Mortgagor.] — Under statute 

interest on the first mortgage : — Held, that it I 15 & IG Viet. c. 86, s. 48, the court will not 
was a proper ca<i‘ for an innnediak^ sale at the ' make a decree for sale instead of foreclosure 

first mortgagee’s instainv. Phiili/h'< \\ (rut ter id //e, \ the consent of the mortgagor, except 

4 He (r. ik J, 531 , ' ! tinder special eireuinstances. Prohert y. Prlee, 

i 'l Eq.' Bep. 51. . 

Notwithstanding Third Mortgagee claiming' The court has power, in a foreclosure suit, 
Foreclosure and Eedemption.j — l.feeree for sale I under s. 48 of the 15 & 16 Viet. c. 86, to make 
ordered, at die request of the and second I an immediate order for sale, if it thinks lit, with- 
morlga gees ami the niurtgagor. nofwirhsranding 1 out the consent of the mortgagor. Under the 
the third incunibninecr insisted o?i a <lecree for i circumstances the court directed a sale within 
foreeiosurc and redenipt imi. t he value of the I three months. v. 33 Beav. 522 ; 

property not being proved. Wiidiluim.y. Xitdiid- \ f>'^ L. J., Ch. 527; 10 L. T. 152; 12 W. B. 

mni* 10 Beav. 38. 1 564. 

Befendant not appearing at Hearing."— In a i Where Mortgagee in Fossessioa.]™- 

foreclosure clssitn, tlie defendanrs apneared to I Mortgaged premises were a distillery, at which 
the claim, Imt, flmudi <la!r Minmumrll did not business was carried on, and held under a 
appi'ar at the Iiearing. The t,hiinriff asked for ■ lease, of which about twentyffivc years were to 
an immediate sale* 'Fhe court* decline<l to direct j and on which several subsequent mortg.-.gees 
an immediate sale. Init entered Thar an account i disputed fheir respective priorities. Ihe mort- 
should be taken, and that, in ilefault of })avment ; was in possession, and liable to the rents 

within a short peri*.d. flic pro[KMtv should be ' covenants in the lease, ho income was 
sold. ,S,fnth V. 1 8m. A U. 140; 22 derived from the property Held, that the 


L. J., Cli. 482; I W. B. 123. 


mortgagee was entitled to a decree for immediate 
sale under the 15 & 16 Viet. c. 8(5, s. 48, instead 


By Consent in Foreclosure Becree.'— On pro- for foreclosure.^ Fmter iranuft/, 4 
nouncing a Huai decree in u bfrcclosure suit, the | 5 12 \A . K. 92. 

court will nui order an immediate ^uh*. Imwever i ^ ^ ^ . b ^ r- 

desirable it rnav appear, exerqu uuon consent.; Where Infants interested.]— In a fore* 

Jkthfim V. MiiehrlK 5 Ir. Ivi, 1.L 21N. i closure suit under 15 & 16 Vicfc. c. hfi, s. 48, an 

immediate sale will be ordered, notwithstanding 


for Firrecl'isure d*‘f-rce ' infants arc interested in the equity of 

Alter becree lor ljoreciosure. —.\bm ,t deuce j ^ ^ without inquiring whether such 

for loivci.Huro l.ut no uro .1 vvu.s uruwi. up. ^ ^ C bvhjham. y. Mam', 

sale wa.s dirccltd on Ine apphenuou of one or ^ W P 394 
the dcfcmla.nr.'^, a puiVnc mortgagee, with the r • • 

, consent o£ the |>rnu* luurigagces, in ^tlio Jibsence At instance of Subsequent Tncumbrancer... 

ot the agaH!>r wnym lue bill had — Deposit to cover Expense. 'j— In a foreclosure 

breii tak.ui i.r.. _ H v. LnU-auf, , .jirueted. under the ]6 & 16 Viet. 


L. ii 17 E,). -tl’:, ; 22 W, I!. tWH, 


mongagee. with the 

.ragtas, in the ;{ licence , At instance of Subsequent Incumbrancer 

wnym ine bill hatl , — Deposit to cover Expense.!— In a foreclosure 
hroekaiih , was directed, under the 35 16 Viet. 


c. 8G, s. 48, at the instance of a subsequent 


i lulGr thv }.* k hi ^ ^ conit ^ upon deposit of 200^., sulficumt to 

lins p..wer ,.U<‘r d.r«r Snn.<;i..Mnx. to aireor a , ^^peuses oE au abortive sale, aud upon 

salii. )ii the jieidetu ni aii .n'enciil iiiuiigagoi , ^ ijiippuij b'.dns; reserveil sufficient to cover the 
two ut his o, 'edit. .IS. wini liie .•un.'urrenee ot found due to the plaiiitiflf. MhUfmud 

the plamtill (.liio iir-t iiirtimt,.nUHV.r). the court, ■ gs L. J., Ch. 431 ; 5 Jur. (N.S.) 1X3 ; 

alter a dotrrcc m a iurco.lasiirc ami upon ; ,j 


I'laymcm infocouri of asiau 'sutileitid loimlemnify | 

a pnism* inoautlnuiteor. niatle an MiUmAbr a^sale* | Terms.]— Whatever other terms may be iij,, 

La.'ilett V. / 2 Sni. tk (s. 2ti‘^ ; 2 W . K. 5J6. | ij^-jp^ged 8y the court in its discretion, upon a ‘l7'' 

w 1 -fr tL w ■' vv • • n ^ j mortgagor asking a sale instead of , a foreclosure ■ ' '.’l 

Bader 15 & 18 ?ict. c. 88.;;- ihirKnides on ; ^ jg Yict e. 86, s. 48, a deposit , - 

which the o,f-ng jua's in dsreciing a sale of cover- the. expense' of a sale must be made. ^ ^ , ii?; 

nmngaged i’sijittj, uiHlur ihc In & <x bb. the .terms, -and amount of ' ' ■ ikA' 
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application, but only wlierej before the act, fore-? security to 

closure might have been decreed. v. of the sal 

Zewh, 1 Drew. 487 ; 22 L. J., Cli. 1051 ; 1 W. E. gi’ound th 

34., I _ first or sec 

Sect. 55 of the stat. 15 & 16 Viet. c. 86, is a price as 
apidicalle only to cases in which, for, the pro- ordered tt 
tectioTi of property or other like cause, it is ueces- court, anc 
sary to apply to 'the court for a sale, and it was paid into 
not intendetl to enable parties, in a contested Gh. 854 ; 
suit, to obtain, upon an interlocutory application W, E. 769. 
before the hearing, a decision upon the questions _ V; ^ 
hi contest. Pruiee v. Ghoyi'er, 16 Beav. 546 ; 27 
L. J.. Ch. 848. commoin 

The 55th section of the Chancery l^roccdure 
Act, 1852, does not authorise the court in an 
ordinary foreclosure action to direct a sale on an 
interlocutory application. Zondmi and Ciniydij the C 

D. 204 ; 27 W. E. 749. 


.„,j Where one tenant in common has mortgaged 
28 1 his interest in the jn'operty 10 another tenant in 
L, the mortgagoi’ cannot enforce a sale of 
the property against, the will of the mortgagee, 
except on the terms of paying off the mortgage, 
and this rule is unatfccted by sub-s. 2 of s- 25 of 
Conveyancing and Law of Pmperty Act, 
11 Cli. i 1881. Glhhs Y. llaijdon. 47 L. T. 184; 80 
■v:'',.. 1W.^E.,726.. . , 

1 Upon motion for judgment in an action whore 
5 Pore- foreclosure alone is claime<l by the mortgagee, 

^ 53 1881, and the mortgagor does not appear, the court 

s, 25. j — A decree for successive redemptions and will not exercise its discretion under s. 25, sub-s. 
foreclosure.s having been obtained in an action 2, of the Conveyancing and Law of Property Act. 
by a second mortgagee against the first inort- 1881, unless the mortgagor has had notice of the 
gagee and several successive incumbrancers, the mortgagee’s intention to ask for a sale instead of 
second mortgagee redeemed the first, and then foreciosiire of the mortgaged premises. South- 
applied for a sale of the mortgaged property : — MffMern Piafrlet Banh v. Turner^ 47 L. T. 483 ; 
Hold, that under the Conveyancing and Law of 61 W. E, 113. 

Property Act, 1881, s. 25, the court has iurisdic- „ « , - « ^ 

tion to order a sale of mortgageil property in a Setting Aside Order for Sale.] A bill to fore- 
foreclosure or redemption action at any time having been filed m this case, the court 

■ before the suit is concluded by foreclosure abso- a decree and ordered the mortgaged lands 

lute, and a sale was ordered. Unwn Bank of afterwards a third person, who had 

Zondim. V. Ingram, 51 L. J., Ch. 508 ; 20 Ch. t. mortgage and taken an assignment 

468 ; 46 L. T.'507 ; 80 W. E. 875 C. A. i thereof and ot the decree of foreclosure, applied 

[to the court to set aside their order for sale, 
At Eequest of Second Mortgagee—Conveyane- 1 ^‘t^^using, he appealed to the lords, 

ing Act, 1881.]-~In an action for foreclosure by 1 order of refusal was affirmed with 

first mortgagees of a building estate at Man- 1 ^ Jiulbday, 2 Eidgw. P . C. 50. 

Chester, the second iiiortgugees and mortgagor ' i , 

requested a sale, and offered to pay into court a i S^f^Jision of Decree.] On bill by first inort- 


^Sfje ExECu^roEAND 


■lill 
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■Sale hi/ Court ^ ' /■ ':i766^^ 

, ^ ^ bonds as security for a debt. On bill tiled by 

b. Equitable Mortgages, ^qp foreclosure or sale : — Held, that 13. was 

i. Ill Genera], 17(15, entitled to an order for sale only. Ib. 

ii. By Deposit, 1755. 

I As against Prior Voluntary Conveyance.] — 

. j- p , All equitable mortgage by deposit of title deeils, 

1 . jfi u-rnemt. ^ agreement in writing by the party 

Extent of Saleable Interest.] — An equitable making the deposit to execute a formal mortgage 
mortgagee, from vendee who has not }>aid pnr- of the property to the mortgagee for the balance 
chasc-ninucy. can sell bankrupt’s interest only, which might be due to him, constitutes the 
iiiiiess vender consents, and the court will not equitable mortgagee a purchaser for good con- 
act till he is served, Wr'uj/it, E.v parte^ WdtU, sideration within the statute 27 Eliz. c. 4, in 
In re. d Mont. 6c Ayr. lib i*es})cct of such balance ; and, it being a term of 

the agreement that the mortgage to be executed 
If Mortgagor Bead.] — An equitable mortgagee, should contain a power of sale, the court, on a 
if the mortgagor is dead, is entitled to have the bill to set aside a prior voluntary conveyance 
estate .sold, and the ])roceeds applied in |)ay- by the mortgagor as fraudulent and void under 
ment of bis debt, and to stand as a creditor, the statute 27 Eii^i. c. 4, decreed that on default of 
for tlie balance (if any) on the general assets of payment the mortgaged property should be sold, 
the mortgagor. B rocldvh n nt v. Jen-sop^ 1 Sim. iJ^tev v. Turnnn. 5 Hare, 281 ; 15 L. J., Ch. 
488. ' 836; 10 Jiir. 751.' 

Benefit of Infant. j — On a bill filed by rai Agreement with. Deposit — Effect of.]— An 
equitable niurtgagee })raying a .sale, the court agreement in writing, accompanying a deposit 
will orilcr an ininieihate sale, although the heir of deeds, to charge lauds with a sum of money, 
of the mortgagor is an infant, it it appears that jg nothing more than an equitable charge 
such a sale will be for the benefit of the iiifan enforceable in equity by having the moimy 
Ilcftlunc V. Acivhola. 12 Jur. Sb3. I'.q.ii.ipd hv salp. morto-n.op.. -and cnvps nn 
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Sale under Agreement for Equitable Mort- 
gage.] — The ngreoment for an equitable mort- 
gage must be free fr<.>m all taint and suspicion ; 
otherwise, the court will not make the usual 
order for the sale of it. A^nn?^ 2 >fi'ytA\ 1 Deac. 
31)3. 

Where Contest as to Priority.] — Where a con- 
test existed between ei-iuitable mortgagees as to 
priority, and a question arose whether the one 
who had the title deeds would be bound to g:iv<2 
them up, the difficulty was removed by ordering 
n sale, and all jiarties to concur therein, reserv- 
ing the rights of the parties as against the 
piu’chase-money. Langdalf v. yickolsan^ 25 
Beav. lOd. 

Where Sale rejected by Assignees.] — A mort- 
gagee of a term gave an equitable mortgage, 
■and .subsequently }>nrehaseil the equity of 
redemption Held, tliat- the equitable mort- 
gagee was entitled to a sale of the equity of 
redemption, if rejccied by the assignees. ly//- 
npll, A> ]rtith\ In- n\ 1 ^iont. 6: Ayr. 

520'; 4 Dcac. 6c'e. 23. ■ 
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ii. Jhj iJuptmt. [.laiiitiffi, should be tiled ; hut refused to nvdui' 

Right.]— W'hei-o an equitable security is given an iiniiwxliate sale after .such certilioate. Ormi 
}jy lliu ileiiohit, of deeiLs, the ])laintiff, on ii bill 't. Bi(jgs, £2 L. T. 6S0. 

brought to give cifect to his security, is entitled 

to a (iecrec for a sale. v. Snut/il2 Myl.6c K, 2. LEAVE TO Bll), A.NT> RESERVE. 

“ Generally.]— Mortgagee of premises to be stfid 

Running Balance.]— On a claim by an cquit- under the geiieral ortler, permitted to bid at the 
xible mortgagee iiiidc!' a (kqiosit of title deeds, sale. JJuneane, Eft*p<nte, Buckgld. 
with a memoranduni for securing a niuuiiig Leave to the plaintiff to bid at, the sale witli- 
balauce, limited to a certain amount, the court out taking from him the carriage of the decree, 
will direct a sale. IJayS v. 22 L. J., where he was the 'first incumbrancer, and the 

,Ch, .1U38 ; 17 «Tur. 754. , ‘ 'property-clearly 'insufficienfi te,.pay' his clemciml 

‘‘ 11 IrGEq;.lL ^ 

Pledgee of Personal Chattels.] — The doctrine, 

tliat an equitable mortgagfio by <leposit of title , Trustee, Benefieiaries objecting.]— If any of 
dcGclB is entitlecl to tbivclouirc,^ioes not extend the 'ce^uis ique- trustent pbjgc o! an 

±0 a I’detigee of personal chattels. Carter- esTate, 'though will hot,' vb'- 
Wahr, 45 t J., Ch. 841 ; 4 tUa. 13. 005; ‘ ■ s.-i .allowed ,to' bkl Uti oidhe usjtate directed by,-,;] , 

' A. deposited with B. certain Canada railw, the;bdurt:p'''b^fci Beffifile,:|l;the\estatA4 

„ i,- V V, 56~--2\qA 

' , , ' ^ ^ -'V-d -..ii : yA, yV.rA;:. ■. b-V-'.' bv,;: 
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i lost ambitio! 


differing it 






•„ -u ! -PortiPS t5 — IiioumbraBoers. i — iiKuiu- 

bxnnJe pa d offi bv the proceds of the .nle 

f “ rSsr'sristf 

■ roquireJuu conveyance to the puR'hasor. Ahm., 

)t’s estate ' 2 Moll. 505. 

ExpuHi-,. Covenantees.] — A colliery company 

1 covenanted to appropriate M. per ton f't secure 
was solelmonevlent, and gave to the pott o o 

M'iii'o' oiliv ■ appoint receivers and powers ot distress otei al . 
leuia onlj j 11 ,„.oi)ertT -—Held, that on a sale in liquida- 

orBuck tion of a colliery the ooveuantees^ wore not 
necessary parties 'to the conveyance 

1 Mrtw/J^ Coal Co., hi re., 41 L. 5., Ch. 11.). 

ling allowed to i TtonVrnTttcv—- Compelling Secoad Mort- 

IS. to 8aV]ih.*tal ctoncdlo, 
Jlu, La. patU, authority in bankruptcy to comped a 

•Pserved biddimr second mortgagee, not claiming under the com- 
alp of m-ouenv mission, but resting upon his security, to join 
.lie ot Pioputj 1 , prio,, mortgagee uiidoi 

n ” i^tv " 81 the general order, 8th March, 179+. not producing 

>1 ; 1 Mont- Ay], oi. .^unv+o-ncropsi’ .Taelinon. parte 


Iacuml)xaneers,j — Incun 
allowed to bid at the sal 
charged ; but the sale must 
direction. Slack, Me jnu-te, 


Bankruptcy. j—Mort^ngee ot m 

allowed to bid on sale of it. Ji 
1 Madd. 148. 

Creditors.] -- A mortgagee 
assijinee ami principal creditor, t 
one other creditor to a small am 
to bid for the estates subject, &e. 


T W -QO 1 lae iUllUiALUi. evr-v-v.!. '--y- T xU„+- ;4= 

J L. 1. /8-.: i were made parties, Iho bill prapd that, it 

— Must pay Beposit.] - EqmtaMe mort- lands shouUl be ^sold . isc iarg« ^ 

gagee is not entitled to be excused Lorn pay instead of the term. The mortgagee 

deposit oil sale. .Sfcii/nois, La iMiti and In n-, answer that the lease had been 

2 Mont, (k xAyr. 31. niadc at a" gross under-value, and that the lands- 

,, . should be sold, discharged of it. The lessee 

Costs.]— M' here an equitable the full value, 

applies for leave to bid at the sale ot the inoi - lands should he sold subject to it. 

gaged premises, the practice is h>r hmi to pay bis bm 

tlie costs of the ai)plication. liohinson,Md.‘j)aite, by the mortgagee: — Held, 

Mont. & f^TAr. 261. suit the mortgagee was not entitled' 

. , to have the lands sold discharged of the lease ; 
Condition of.]— J3efoi*e a mortgagee with a directed to be sold subject to- 

power of sale can. apjily for leave to bid, he must lease, without prejudice to the mortgagee 
waive his power of sale, and come before the ^ them sold discharged of it. 

court in the simple character of mortgagee. v. 2 Jones, 262. 

M,i‘ parte, Jiaiiley, In re, 3 Deac. & 0. ^ 

504 ; 1 Mont. *Sc Ayr. 89. Sale Under Extent— Eight of Crown.j— it 

estate subject to mortgage be sold absolulelv. 
Deposit.] — The court will not exempt a mort- -under extent, and piirchase-moncv ])aid intO' 
gagee wdio bids from paying a deposit. Tatham, court, crown will not be allowed on motion to- 
'Ah? parte. Sheppard, hi re, 1 Mont. & Ayr. 335 ; satisfy mortgagee, but court will order re....eiencc 
4 Deac. & 0. 640. ' to deputy reinembrancor to ascertain wliat isduu 

on mortgage. Ilex v. Coouiljes, 1 rricc, 20/. 

liavii” W?adhe sale of the mortgage property, ; Notice.]— Notice of motion 

HTul become the purchaser without having sale ot oroum debtors mortsagoIUudsuiiau 



ilOPiTGAGffi — hu Court. 1 ^ ^ ^ 

t not TO be allowed ; debt on which this fiat was foiinded wixs con- 
r-o-ainst the decree; tamed in the schedule in prior msolvency, 
Jlcatirhl 1 tSim. - especially as the purchaser wasiu’esumedto ha\e 
T ’ I ' known of all the objections to the title, and was 

i held to have waived them by granting a lease ot 
to Proceeds, l—An ' the premises purchased by him before the title 
for a term of live j to him was completed.^ Qumre, whether this com t 
bill of foreclosure I has jurisdiction to <lirect specific pcrforniaimt 
to the cciuitv of ! of contract of purchase ot bankrupts piopat}, 
n some of Whom I where the purchaser did not know, and had no 
- was ordered that I means of knowing, that the sale took place unda 
letherasalc in fee i order of this couid or of commissioi^^^^^^^ 
c infant, and, if he ! hot haw, parte, 2 Mont. ^ A^r. Uh , 4 L. t ,, 

})erty should be so l .Bk. 27. 4 Deac. k. C. 4(>1. 

'mortinao debt -A I Setting Aside— On Applicatioaof Assignee.]— 

eve entitled to the ; A bill to foreclose having been tiled 
the term and tlie * case, the court made a decree and ordered the 
Oil. 151 : 13 Jur. : mortgaged lands to be sold ; afterTwards a thud 
■’ I person, who had paid off the mortgage and taken 

! an assignment thereof, and of the decree ot torc- 
the court, liicum- ' closure" applied to the court to set aside the 
>y first mortgagor | order for a sale, which the court refusing, ne 
iiit oil. Oifer by a j appealed to the lords, by whoni the order ot 
ice accepted by the i vefusal was atiirmed with costs. Croive\. a t 
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bridgment 


:'n;;Pffice.]--*Sa:Ie:by 
brancer's suit. C 
before the suit, for 

on^affiaav'it of surveyor that the estate ilai/, 2R 
w^mUl probably fetch less by auction, on consent 
of the other incumbrancers, the estate being 
aeficieut. ..boon, 1 Jur. .V25. ^ cec‘l;^ 

Sale of XTnnecessarily Large Portion — Balance . conclusi^ 
of ’ Purchase - Money, whether Eealty oriprocess- 
Personalty.'!— In a mortgagee's suit for fore - 1 obtain t 
S e ami sale, a decree was made that, in . ieptima 
default of payment within the usual time, the , Deane, 3 
mortgaged lands, or a sutiicient part, should' be | Toche 
?5(dd.‘aiKl that after payment of the meumbrances ; 
the remainder should be paid to the mortgagor | nmy j , 
and that if any part of the lands 
unsold they also should be ''econTC.ved to the j j 
jiiortgaimr. A hrrger part ...t the estate sold , ^ 

than was sufficient to satisfy all the incimi - 1 

braucevs. The inortgagor made two applications ^ 

TO the court as to the investment of this surplus ■ 
fund, on the scsoiul of which it was uivcstecl m 
aoverimiont stock. Mo further proceedings had 
ever been taken as to the fum till the preset t 
actifin :— lU'hl, that the capital ot the tund was 
to be deemed a portion of the mortgagor s r«d 
estate, and descended to his Ueir-at-law. acott ^ 

V. Scott, y L. K., Ir. Ht>7. ! dings i 

Inquiry.!— A mortgagor of property continued | 
to retain control of the same, ^ wliicli wars seued j 

liy the landlord fur ! fw out of ' 

mortgagor. An inquiry had been directed . c j 

sriit as to what part of the murrgaged l>3; j the jud 

had b(.eii sold by tlic inortgageo, aiul a diieaiw 

that the property sold by i 

aeaiiist his mortgage debt. Iho chief , proceec 

tiiat tiie i)art of the property in ! judge i 

lieen sold by the mortgagee, liis 1 interes 

nnltcid bv the court. Ayhiuml v. hht . 
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M0ETGA6E — Sale under Power. 

to join iij <3onTeyiiig' t 
purchaser from the mort; 
of sale, lletniun. 


7. InjvnHion Af/ahhsi, 1703. 

S, iSptthi(f AAtdf\ 1704-. 

9. Speoijic Ptnformanee.^ 179C. 

Under Soyal Charter and Deed of Settlement.] 
1. Existence of Powee. — institutimi was incorporated by royal 

Mature olJ—A Eower of sale in a mortgage charter and deed of setllemeiit. aiiMiorisiiig the 
< iced is to be regarded as limiting the exercise of council or managing body to hold lands, tene- 
the ridits of legal ownership of the mortgaged ments or hereditaments, and to sell, grant, 
property, and at the same time as enabling the demise, exchange and dispose of the same ; but 
mortgagee to realise his security ; and, as the no sale, mortgage, iiicunibranco or other dis- 
mortgagee is the sole judge of what is necessary position of any such lands, tenements or here(.h’ta- 



■Sale tinder Power. 

L’ 1 /. Conditions, 

3 1 //» Severance of Minerals, 1783. 

i ! 7t. Deposit, 1784, 


■ Tpriider" Conveyancing Act,. 188,1.]— The power 
of sale incident to the estate of the mort.^agee 
under s. lit of the ConveTanciiig Act, 1881, which 
enables him to sell the ^‘mortgaged property 
er anv naii thereof;’ (l('>es not authorise him te 
sell thc'trade nuichinevy apairt frotn the freehold 
or JJ((tr]u4or v. lutes 
.'7 l; A. Ch.' t;<J7 ; 38 Ch. U. 112 ; oO L. T. 47 

:36,Wv E.A63--C.,A. 

Equitable Mortgage hy Beed — Lord Cran 
worth’s Act."’— An eqnitaljle mortgagee in tee 
hv deed made iietbre 1^82. hy a mortgagor wh 
has the U'gal estate, can, under Lord Cran worth 
Act, ss. li, lo, sell and convey the legal estate 
ami that/ notwithstanding s. 71 of the Con 
veyamnng and Law of Property AcL 1881 
to Mruffhrr, I)i re, oS L L, Cm o,>J 
40 Ch. D. 0 O 8 ; t >0 L. T. 487 ; 3^ AV . R, 331. 

Beglstration— Sale by Mortgagee under Statu- 
Pftwer.1-»A moitmig’or registeretl with an 
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Staying Adverse Eroceedxngs. j — vv oen a 
petition for sale (T lands was presented^ bj an 
owner, for the purpose of <ld:eating an 

Uranew;-,s imwur uf sale, tiw imiCLcanigs uuc 
rttarwl to t'lmljlo the iiieumbraiieer to sell. 
Hfdinjtun'K Jintato, In rt', 23 L. K., If- aJ3. 

mere Authorised by Power to Mortgage.]— 

See PoWEiis. 

In Case of Executors,]— E xecutob axb 

AoaiTNiSTBATOB. 

' Buty of Solicitor to IuBcxt Power of Sale in 
‘ Mortffaires from Client/!— F bauo. 
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Eanitable Mortgage Tjy Deposit, with Memo- 
randum— Sttbseoaeat Legal Mortgage.] to 

May 181®, W3epdsited title ,<ipcfe as a seoiuity 

■ to. be Aywoed, to.hto,. and signal a 
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1776 MOmGAGrE—Sale tinder Poicer. 1776 

ana before any mortirage was executed, W. sold building plan, with which the edifice built for 
the premises cn^mprised in the title deeds, and, the charity was not at variance HekL that 
treating the intended mortgage as in existence, the transaction could not be set aside on 
conveyedtbeproperty to the"purchasei‘s,“ subject reimbursing to the grantees the whole sum laid 
to a certain mortgage to, &c., for securing 200^. out by them irpon the land. Ih, 
and interest, but with the benefit of the pro- 
visions for redemption, contained in the mortgage 
deed.” The purchasers made no inquiry of the 
intended mortgagees respecting the contents of 
the supposed mortgage, and shortly after the 
purchase the 200Z. was advanced : and in July, 

W. executed a mortgage, with a power of 
sale, under which the mortgagees sold the 
premises to the plaintiff. Upon a bill by the 
plaintiff against the purchasers from W. : — 

Held, that the power of sale was validly created 
as against the latter, and they were . 

to be trustees of the legal estate for the plaintiff, 1 Held, tiiat me 
and ordei’cd to convey the same accordingly. 

Lelf/h V. Llo)f(l. 35 Beav. 4.55 
12L. T. 813; 13 W, E. 1054. 


Demise of Term Less One Day.] — A mortgagee 
contracted to sell two properties, leasehold and 
freehold, to the equity of rcdcnq)ti<.)n in which 
the mort gagors were entitled in d iliereii t slia r es. 
The leasebokls had been mortgaged to him by 
underlease. The purchaser refused to complete, 
and the vendor filed a bill for specific perfor- 
mance. At the date of filing the bill the 
mortgagors were willing to concur ; b^it, before 
validly created decree was made, some of them died, leaving 
infants interested in the equity of redemption 

fUof tu. 23 A 24 Viet. c. 145, s. 15, 
emi:)Owered the yendor to sell the wliole of tlie 
34L J,Ch. 646* leaseholds, though they were only 

* ’ demised to him for the residue of tlie term 

less one day. Iliati y. lUllman^ 25 L. T. 55 ; 
Puichase-Money to Eemain on Mortgage.] — 19 W. E. 004. 

The lessee of ])reraises mortgaged them to the i rr n . 

defeutlant, the mortgage deed containing a power . B-nefit of Infants.] Hekl, also, that the 

of sale in the event of the nonpayment of the mterested m the equity ot redemp ton 

inortgaue money. Upon default of payment the bound by the sale, as it uas toi then 

defend, un: amtractod to seU the premises to B., the two properties should be 

but in caiTying out the arrangement it was vendor could mahe 

agreed that the greater part of the purchase- title, lu. 

money should 3*emaiii on. mortgage : — Held, in Tenants in Common — Purchase hy one Co- 
the absence of any proof that the contract of tenant.] — If after notice by the mortgagee to 
sale to B. was not bona fide, that the defendant both ot two co-owners that he is prepared to 

had duly executed his power of sale, and that he well for the amount of principal, interest and 

was not bound to have disposed of tlie premises costs, no objection is taken, he may so sell though 
for3;eady mojmy only. Thurlini^^. Machemn, 38 the piii'chascr be one of the co-owners, and such 
L. J,, Q. B. 57 ; L. E. 4 Q. B. 97 ; 19 L. T. 448 ; co-owner is entitled to buy without liability to 
17 W. B. 280. the other. Xetuiedt/ v. iJr. Traford, 65 L. J.,'’Oh. 

A mortgagee, who hasbomt fide contracted to 418 ; [1897] A. 0. 180 ; 75 L‘ T. 427 ; 45 W. E. 
sell according to tlie power of sale in his mort- t)7i — H. L. (E.) 
gage deed, may allow [lart of the purchase-money 

to remain outstanding on a mortgage of the pro- Assignment to Second Mortgagee, on Trust to 
])erty, though the power of sale makes no mention Sell.] — Property subject to two mortgages was 
of any such privilege. Ih, assigned to the second mortgagee upon trust to 

sell, aiul out of the proceeds to pav off the first 

Agreement for.]— Lands were mortgaged mortgage, then the second mortgage, and pay the 

in fee, with power of sale, by auction or pi-ivate j surplus'^to the mortgagor : — Hekl, that this did 
contract, in case of default in payment of the j not bind the trustee not to sell unless he could so 
mortgage money. The mortgagee sold part of i pay off the first mortgage, aiul that a sale subject 
the property by private contract, containing an ! to the first mortgage was valid. v. iJU% 

agreement that more than half of the purchase- 3 Juj*. (x.S.) 252— L.JJ. 
mouey might remain on mortgage of the land! 

sold for fnn?‘ j’-ears, if interest should be regularly Conveyance on Trust — Appointment of Hew 
paid, and tlnit, if a stated sum. were laid out on Trustee.] — Where a conveyance by way of mort- 
the land in the erection of houses within a gage is made to a trustee for the mortgagee in 
specified time, the mortgage money might remain trust to sell, and the trustee becomes bankrupt, 
for a iongej* period. On a bill filed by the owner t^^ mortgagor should j(fin in the a})plication for 
of the equity of redemption to redeem and set't^We appoiiument of another trustee. OnjilL Aa* 
aside the sale : — .Held, that there being no fraud 'parte^ 2 l)eac. & C. 413, 
nor inadequacy of price, the transaction could ^ 

not be impeached ; and the bill was dismissed Possession having Bents m 

with costs, Dave)/ v. Durmat 26 L. J., Ch. Hand.] — Whether a mortgagee in possession, 

having a balance of rents in hand more than 
. . . . bufiicient for payment of the intcj-est and nil 

Sale to Institution. ] — The same mortgagee, expenses he has incurred, caii be hoard L) say that 
being in possession, offered to give a portion of interest is in arrear so as to justify a sale because 
kind as a she for a building in. the nature of no account has been reiuiered and no appRipria- 
a hospital, but, being apprised by the proposed tion made, qumre. Cvelthnnt v. XdwarrU 51 
grantees that his title did not enable him to, do L. J., Ch. 46 : IS Ch. D, 449 : 45 L. T. 500 30 






MOETGAGE— (SViZe under Power. 


demarul of his raoiieY-) sold the annuities on i mortgagee to the mortgagor the mteicst uas 
exchiu.n'e at the market priee Held, that this I treated as satisfied up to a certain day out of the 
was a ^°>i)d sale, and that there was uo necessity | rents, there was evidence ot an arrangeniciit that 
of prcviouslv foreclosing the equity of redemp- ; the rents should be applied m ^ 

s-'or Wihiut V. Toolwr. o Bru. 1. C. l'J3 ; 1 - rest, and that, as the final account showed that 

p \rms oc,! if the i-ents were thus appropriated therewouldl e 

no interest in arreai' at the time of sale, the sale 

Morteaffe by Client to Solicitor—TTnusnal Pro- was improper. i&. 
visLns - a inortmi-e to a solicitor by his Held, also, that the diiference between part, 
ch’ent liiciv was a power of sale without qiialitica- , and party costs and solicitor and client 
tiou Ir was not cxpdaiiied to the niorr.crnpror | the present action could not be given to the 
that* it was usual to insert a proviso that the , plaintiff by ivay of damages. Ih. 
power should nur be exorcisefl unless interest 1881 — Power to cohvey 

was in arrear t>r ^ , Legal Estate.]— An equitable mortgagee by deed, 

off bail been given -Held, Huit the l><>^ti c u i exercise of the power of sale con- 

nut be properly ^ by the Conveyancing Act, 1881, cannot 

gagor. thougn liree nnmths f 1 convev the legal estate vested in the mortgagor. 

Craddock v, Jucjet% o.l L. J., th. Jbh , ol L. . ^ //enW (\uitrarC re.hij L. J., Oh. 

^'^In A|.iril, 18Ti), F. owed dotfh to Ids solicitor ; ' 

K., wild wa^ pre.ssing for payineiit.^ On the lltb , ooo— e.. a. 

of April, bSTth he gave K. his promissory note tor | Improper Exercise of Power — Action for 

iiUd. 1 7, S', payable three months after date, : g j __ remedy in damages, which, 

and on the Hist of .Hay signed an agreenient to 2 of s. 21 of the Conveyancing and 

mortgage to K. Ids interest in a raihyay lor the j Property Act, 1881, ^ any person damiu- 

4 (>ti^."l 7.v. HW. The agreement contained a pro- i unauthorised, or improper, or irregular 

vision that, if that sum was not paid on the 1 Ith the power” of sale conferred by the 

of July. K. should be at liberty to sell the property j has “ against the person exercising the power, 

without liotiec. The agreement wa^ilrawn by K,, | o'btaineil by means of a common law 

and F. had no independent advice. Heinult j the county court, under s. r)(>ut 

havine* been made, K. sold without giving such i Coiintv^Courts Act, 1888, .vhere the amount 
notice as is requircii in the common form oi: power i is within the comity court jurisdiction. 

sale Held, that as this was nut an onlinary i GO L. T. 292. 

mort''’ae'e transaction, bin an arrangement toi ; , , . i c< ■?> , 

.riviiu'’ "the client time for payment of a debt; Whether Exerciseable by Assign.] --See inm- 

nresentlv iiavable, tiie doctrine of Cockbuni \. \ ney Smith, m L, J., Oh. GJly 
Edtormhil^ Ch. i). 4-19) did not apply : tliat it ; 3 -q . 7 (j p. p. «0U : 45 W . E. G/ 8 — C. A. 
was not incumbent, on K. to explain to P. the ! 

unusual form of the power of sale; ami i Notice to Mortgagor. 

sale could not lie impeaclictl on tlie grmmd that ^ i q fnnl- o convev- 

it was not autliorised bv the common tonn of' Sufficiency of Service of.]— b. took a 

WhM.,n, .V. L. J„:aiicieofau estate from W his father, luid hen 
(’ll 899* ‘“V4 C h 1) 111: 55 L. T. 833 * 3 1 H . Ik ; rnortgaged the estate, with a powei ol salon 
Fhdr 4 i ilofault of payment of the niortga^ money aiiil 

*A solicitor ailvanced monev to his client on a ! interest within three months after notice in 
sectud luortgage, in which was inserted a power | writing given to S., 

of «'do exerciseable at nnvtinie without the usual trators, or assigns, or left at h ib oi thou usual 01 
,7; h notice siioiilcl bo given, or ; know,, place of abode. The eouveyance ,o 

lonuTueiSUliouia bo three ,i.oiith« in arrear ; | from W. was afterwanls 
•nid ir w'ls mtt shown that he explained to the j < 1 , rams t the creditois ot V\ . borne }taib a. . 
oliait. thkt the iKUver was not in the usual form. : the 

Tin* solicitor afterwards took possession, and for | inor payment to be affixed to the dooi or 11 w 
scvoial vears roceiveil the rents, wliicli, together ' house which was the last known place 

w th sonirnaikents made by the mortgagor, of S., and the mortgagee, a short tune beloi e the 

oJlhliTthFiidm'k of bmfi mortgages. He e.vpiration of the three months, onW mte a 

tiwu’sokl the property without notice:— Held, ii4coiitraot for the sale of the 1 

■in L-tioii l,v the uiorkacor against the solicitor, that, as the right ot the mortgagee unde, t e 
l afti e oiuiss h roA flic power of sale of the power of sale was paramomit to o he 

smtimiaiifvu'gidmmewasi^ Ircditora of W., the notice to S. was sumc.eu 

Ill'll the mnVt''a''ec was liable in damages as for that such notice was well soi-yod bj bung h.ve 
u hSri vn-sTiTkU it could be shown that on the door of S.’s last place of abode 

vornc interest. wn.s three nmuths in arrear ; and, that the contract toi sale .A] 

whct-lier thk aSiseneeof ex})laiiation<iidnot make although made before the 

It improper even if there was interest in arrarr, notice not therefore ui valid. - 

ijumiv { bcddnirn. v. Edicard,^ 51 L. 3., ?• 9 H,arevo9b, 

18 Cb. H. 449; 45 E, T. 500; 30 W. Ik 440— ^ Lapse 'Of 'mrs Affeer.]--The ,powei-of; 
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^ Hhd, that the tact that the -.-'‘gage? 1-1 “ASSSpW , 

TCceivtH rents lx) ail amount moKj than sutta m^^tionkL ' andkif'dhe ‘hmrtgagoe,: Ms heirs, ^ ,, , . ! 

to pay the interest woiihl not by itself: prove tha ^ br-assigns, should give . - ; 

there was no intqresUu arrear it : L + mdrtga^oxV hte heiffi, or assigns,y‘%six • ■ 

tiim was shown to imvu beoa >nadw._ The 


ti' right people, and dealt w: 
:'.je manner, and with earef 
d^jessive detail .” — Law Qi&m 
J'tcellences are such that it 
J'ination o?"-"”' ’-91811 Law 



iiw', > i, .J ' 


■t 


7;V,tA'k yq 

'1 yiik-;. ; 




1 '• 1 




ii 






1779 MOETGAGE — Sale under Power. 1780 

expiration of such notice,’* it should be lawful mortgagee : — Held, that such kocothI mortgagee 
for the mortgagee, his heirs, executors, adminis- was entitled to receive notice of the first niort- 
trators or assigns, immediately or at any other gagec’s intention, to cxei’cise his |)ower of sale, 
time after the expiration of the notice,” so long and was entitled to damages from hini for 
as the ])rincipal and interest should remain default in giving such notice. ^ v. 

ini[)nid, without the consent of the mortgagor, oO L, J., Cli. 57G ; 17 Ch. 1). ; 4.> L. T. 38 i 

his lieirs, or assigns, to sell the mortgaged pro- 29 W. 11. 001. 
perty. Default having been made in payment 

of the mortgage mone}’’, the devisee of the mort- Purchase before hTotice Elapsed,] — Under the 
gagee, on the 4Ui of xiugiist, 1853, caused a usual power of sale contained in a niortgauv, 
notice in writing, dated the 15th July, 1853, to a contract was entered into the defendant io 
]>e served on the moitgagor, requiring payinent purchase the property of the mortgagees before 
of the mortgage money “at the expiration of six the three months’ notice j’equired by the niort- 
calendar months from the date thereof.” On ga.ge deed to be given to the mortgagor had 
the 25th of May, 1857, the mortgage money elapsed. Tlie defemlant refused to complete the 
beitig still unpaid, the devisee of the mortgagee, purchase in consecpiencc of the non-concnrrenct* 
without any further notice to the mortgagor and of the mortgagor ; and, on a bill hlctl for tlu^ 
without his consent, sold the mortgaged property, specihe performance of the contract, the court 
Upon a bill by the mortgagor against the pur- declined to decide as to the necessity of such 
chaser and the devisee of the mortgagee to set coucurrence, as the time for making a valid con- 
aside tlie sale, on the ground of its having been tract had not, when it was entered into, arrived ; 
made without due notice to the mortgagor: — and tlie only order made was tliat the title 
Held, that the notice was good, and the bill was should be investigated. Ford Hetdy, 3 Jur. 
dismissed with cods. 2Mters v. Brown.. 33 (N.S.) 1110 ; 5 W. R. 510. 

L. J., Ch. 97 ; 9 Jur. (N.S.) 958 ; 8 L. T. 507 ; 11 

M", H. 744. I Purchasing with Knowledge that no Hotice 

i had been given.] — Where a lirst mortgagee. 
Eevival of.] — Mortgage of the equity of under his power of sale, sold the mortgagcl 
redemption of premises as security for payment premises by private contract to the second mort- 
of a sum of money, with the coiuUtion that, if gagees, who were mortgagees iu possession, ami 
<lefault should bo made for seven days after also trustees for sale for the mortgagor, and the 
notice requiring payment, the mortgagee might | mortgage deed I'cquired that, before anv sale 
sell. The mortgagee subsequently gave due should be mrnle, three months’ notice should be 
n<)ticc, and on the sixth day after took a bill given to the mortgagor, and contained a clause, 
of exchange at three months for the amount ' tliat a purchaser should not be required to ascei'- 
frora the mortgapu’, w1k> died the following day. tain that previous notice had been given, or to 
The hill was dishonoured, and thereupon the iuquire into the necessity or expediency of the 
mortgagee, without giving any further notice, s-Ue, and that the mortgagee's receipt should be 
sold the premises to tlie plaintiff, who brought a sufficient discharge " The second mortgagees, 
ejectment against the defendant, the mortgagor's at the time they purchased, knew that the three 
widow :-~Held, tlnxt, the power of sale having nionths’ notice had not been given to the mort- 
been well exercised, the defendant was not gagor, he having died some time before, and on: 
entitled to redeem, but must give up possession administi'ation ^having been taken out to his 
to the plaintiff. That the giving of the bill estate, upon a suit for redemption by the 
opt?rate(l as a su.speiisio.n of the remedy by sale, mortgagors administratrix: — 'Held, that she 
and of tiic running' of the notice, and that both i entitled to redeem, and that the clause, dis- 
revi ved when the bill was dishonoured ; and no charging a purchaser from ascertaining whctlier 
further notice w'as thc]'efore necessary.^ IVoodY. proper notice had been given, did not protect 
Jiurton, 4i h. J., Q. B. 191 ; 37 L. T. 788. a purchaser wdio purchases with actual know- 

Infant Heii-.]-Tn a mortgage power of sale it that such notice hatl not l>eeu givMi. 

was recmircd tlmt notice shoukl be given to the 1 Dr. A: : h A\.K. 

mortgagor, his heirs, or assigns. The mortgagor 

aiea leaving an infant heir t-Held, that notice Auction oi- Private Contract. 

to the inraiit heir and her guardian was good ^ ..... 

notice. Tmc;/ v. Lawrence, 2 Drew. iOSj 18 Pnrehase-Money to remain on Mortgage.]— 

Jur. 590 : 2 W. R. OlO. ^ mortgagee with a power of sale, either by 

public auction or private contract, and a proviso 
Equitable Mortgage by Deposit — Hotiee to, that all arrangements, sales, conveyances, acts, 
and Concurrence of. Assignees in Eankruptcy.] matters, and things made and done by him, 
— -Where, at time of deposit, by way of equitable should Ixe as valid without as if made with the 
mortgage, pow'cr of sale has by agreement, been concurrence of the mortgagor, sold by private 
given to mortgagee, on notice being given to contract, and agreed that a part of the purehase- 
repay the money secured, mortgagee'^ cannot money might remain on a mortgage of the 
make a valid assignment of premises, in event property sold : — Held, that the BaJ,c was not 
of bankruptcy of party pledging without notice invalidated by the want of a previous attempt to 
to and concurrencLv of .assTgim of -bankrupt in sell by auction, or by the stipxilatic'ui as to the“^ 
the conveyance. Ilawltim y, Hamsbottom-, 1 purchase-money remaining on mortgage, but was 
Price, 138. ' ■ ‘ good, as regarded both the purchaser and the 

™ ^ mortgagee. JDarey y. Jhrrmnt, 1 Be 0% &; J. 535 : , 

ISotice to Second Mortgagee.] — mortgage 26 L. J,, Ch. 830. 


contained a power of sale, with, a proviso that 
the mortgagee was not’ to execute-' the power 
.without 'giving notice to the mortgagor or Ms- 


d. 3?ric8. 


:)f a mort- 
j exertion 


' i’ ' - 
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at rlie best, iirioe. A person > of the purchase-money Held, that 
’ ■ ^was not necessanly to be taken as m 

of eompensatioii to be allowed as bet 
moitgagee and tbe owners of tbe * 
, nofc a ' redenipdon,and an inquiry was dircctet 
under i the property would have sold for any, au 
' what sum in nkeess of 19,9051 (the 
purchase-nione.y less the sum allpwc 
oration of a sum ! puix‘haser)din case the property had 
es whti carried on ; w'itliout the misstatement ill the pi 
I’he City Invest- -Ih. 

edbyn Iced certain I e. Manag-ement and Gonduc 

to the company, TO hold as their own , j t 

U : nevertheless; by way of i,n< >rtpnge. : By Mortgagee.] — Biddings opem 
ment of the loan, with full i advance of on i' ,MH., but as the . 
d'ces to sell tlie goods, and | ap})lied he was not allowed to cninluct 

' ’ e theinselves the j w 2 & C. 

, and to pay the Tcsiduc, if ; kx. L'|. 08 . \ 

Held, that the iiroperty in the' 

;d by such deed to the mortgagees, 
wlio ehiiiiied the same goods 
:ninent to him from B., 
minst them" for, 
reasonable care 
them. Mauglian 
^ 17 G. B. (>.S.) 443; 34 L. J., C. P. 

19 ; 10 Jur. (N.S.) 989 ; 10 L. T. 870 ; 12 W. Ih 
1057. 

Liability to make good Deficiency in,]—, 
gagee in possession, by not taking proper 
to' ascertain the riglit value of the murtgag 
nroiiertv, sold it at a loss 
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the propert 
las acted as^the agent of ihc mortgagee, 
the Tncdmni through which the money is 
cod, surveying the security and receiving 
terest reLmlaiiy for the mortgagee, is 
'•tent purchaser from the mortgagee 
er of sale, fh-iue v. Wi'ight. 3 Jur. 19 


Action.] — B., in con 

of money hmt "to liim by pa^ 
Imsiness' under the name of 
ment and Advaium (Jo.,"’ assigne 
goods (if hi: 

])roper goo( 
for securin; 
power to tin 
nut of the pi-oeeeds to reimlmrsc; 
loan and costs of sale 
any, to B. 
goods passe 
and that a party 
under a subseiptent fissi; 
could not maintain an actioii a; 
selling the goods without taking 
to olitain tlie lies prices for 
V. Sharpe 


Best Advantage.]— Where a mortgagee enters 
into possession of the mortgaged property with 
a view to a sale of it, he is bound to act w ith 
the -same care and prudence, and to use eveiy 
effort which a prudent man would use to have 
the sale conducted in a manner to obtain the 
I greatest advantage, Marriott v. Anchor 
,s‘iouftry Co,. 30 Ij. J.? Cb. o71 ; / Jur. tip « 

I 4 L. T, 596 ; 9 W, R. 72G— L.XJ. Atlirming. 2 

Giff, 457. . 1 . .1 1 

L mort- A mortgagee with power of sale IS not pounct 
' means to wait till a more advantageous sale can be 
jed effected, neither is he bound to advertise beftwe 
■Held, that Im -Sms proceeding to a sale. Maveg v. 1 Be 

reuc<e between the G. &: J. o35 ; 2b Ij. J., Ch. 830. 

..v , y.w yP yij **'y ! la Bedemptioa Action— Security for Costs.]-- 

ivhich it w..aiia bayc pmduceil had it ^ ^ mort?a?ces of real estate on the lUth ot 

xt a reserved iince, iiiyer a deeroc ol the oomt. to pay 

Uidjfr. f /iniJerzce, 20 L. l.d.jo, 1/ W.L. o-ii. debt within throe mouths, and 

Want of Biligence.l-A mort-asee is charge- that if it wm not so paid they 
ihio with Uxe^full value of the mortgaged sell under their power of sale. On the l/th 

able '' P f j.’ eh., 1892, the mortgagors commenced a rcdoiiip- 

'uS If hfs ben sd at a moved .xxnder s. oythe Cj- 

\\ . H, febJ— I . C. I ^ tills application, but certam seexmd 

Where Bona Fides.1— If a mortgage: exercises i^i^ortgagees of the property (?onsented to it 
Ins power of sale boiiA fide for the purpose of i Held,' that there was jurisdiction to allow a sale 
realizin^r his debt and witliout ooliusiuu with the | py the mortgagors out of ^ 

purchaser, the court will, uot inteifcre even j gpoupi be given liberty to sed \Mthm uuce 
thoinfii the. sale he verv disadvantageous, unless j months, subject to a reserve price being hxed, 
S low as in itself to be evidence of i sufficient to cover the mortgage debt interest 

fraud ' v. Jacob. 7,1 .L. J., Cti. G42 : 20 | and costs, and to payment mto court ■ liy the 

('h B 220 ; 40 L. T, 050 : 30 W. H. 721. mortgagors of 100/. as security fvU’ the co^ts.oi 

' J ■ ■ ^ the mortgagees. Itrcuver y, Squa.?% A Ip 

■ Misdescription causing Dimlnutioix in ” j cp. 510 ;'^[1892] , 2 Oh. Ill; 09 L. T. 480 ; 40 
Measure of Liability for.j-~A mortgagee who, ; 

uxp TTnder 15 & 16 Viet. 86. ]-A second mart- 

d'.scrii.tiun of the property, whereby a material gagee is entitled under the lo p: H | 

dimimitiiui i.s cau.iid in the price reali.sed, as to apply in a f“’Colosure su t for tp CMiduct 1 1 
liable to the parties interested in the equip of the sale ophe estate ; put the court w^ 
aedemiitiim i'lr the los,s so occasioned; but the a discretion, and will letuse such appheat on 
amoin t of that diminution is nut necessarily the upon being satisfied that expense will 
nicasure of the conn-ensatiou payable by the ^ giving Ch 49 

murtvagec. TomHn v, Lm-c, 59 L. J., Ch. Ib+ mortgagee. Aanwn, -ti h. J., bu. , 

43 Ch. B* 191 ; 02 B, T* 1^ ; W. Ik 323 ; 'o4 7 w* R. ». 

JVB; 480--G. a'. ■ ' , , 

•Where, there fore, mortgaged proi 
sold ft)r 20,801)/.. and, in consequence 
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Eoreolosnie Suit Pending.,]— Although a fore- 
closure .suit is pending the court will the 

property tci which ■ it rdates to He sold without 
the coiitroi of the >«rt, .provided , 

'interested' are, 'sui'jfiMs ;an»I,',(»psent ; out the 

purcha-se-mojisy- ij'iH, be otfiersd to , 

LurtVttt- it tK«ro---is ,nny ^u^tioii as to 

. V r’- 



Hotiee in.] — ■\7heii a piircliasei* from mort- 
al irees iiiwler a jjower of sale lias notice in the 
coruiitioiis of sale of an agreement between the 
luortgagor and the tenant in possession that a 
certain sum shall be allowed foi" buildings, he is 
bound by such agreement and by all the equities 
which bind the tenant thereunder. Thomas y. 
Davies. 9 W. 11. 881. 


8. Right to rnocEEDS. 

a. In General. 1784, 
h. Between Morteagor and Mortgagee, 

c. Of Fiiisne Incmiibraiicer, 1788. 

d. Whether Real or Personal Estate — • 

See COJS'YERSION* , ' ‘ ^ ' 

g*. Severance of Minerals.’ 

Mortgage excepting Minerals.]-— Mortgagees O'eneral, 

of real property, exce})t the niinerais, were allowed Buty and LlaMlity of Tender.] — 'W'h ere a 
upon petition to exercise their power. of 'sale by mortgagee sells under his power of sale ami after 
scdllng apart from the minerals, although a bhi j he has paid himself his debts and costs out of 
for foreclosure had beeti hied hy purchase-money, a surplus remains in his 

subsequent'mciimbrancersaBci'pei’sqhs interested 1 hands, it is his duty, if he cannot ascertain who 
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ed to the siu-plu^;, to set it recognised as being for 1,400L Held, by 
fol for their bcueiit. and if Eomilly, M.IE, that the court might treat the 
11 be eliaro-ed, with interest settlement as having, in fact, been made subject 
the time of the completion to a mortgage, for l,400h without any suit to^ 
V. J(}ne.s\ ot) L, J., Ch. 745 ; rectify it. Ih. , 

T. W4J-! : 55 \V. ih 645. , 

' ' Mortgagee’s Eight to retain more than Six. 

lisapplioatioa — Appoiat - 1 Years’ Arrears of laterest.]— Soot. 42 of the 
..A. inort»ui;ee of chattels in tstatute of Limitations (3 A 4 Will. 4, c. ti) duos. 

igce who has soul, 
•etain out of thc’ 
irreai’s of interest, 
V. IIutfMnq^y 5(> 
;-5G: L.T:694 ; . 35' 


•'< ' Ppice j512 e 
' : 1 half ealf. 


locd (jf assignment tt) hcll the mortgage property, untlcr his 
i>, after •^at isfvimr the amount of liis mortgage proceeds n 
^eVurltv am! hne' expenses of the sale, a trustee 
of the'surplus proceeds ; and where the mort- L. J., bn. 

, m 'me bv his answer to the bill of an execution \\. K. 491. , , 

enWor*^ lieclared his intention to pay such After the judgment for the achninistiation < f 
uMGL-iU to certain claimants, in respect of an the estate of a second mortgagee ot real estate, 

.bmitiou and au assigmiient, both sub-cqnent the first inortgagees so W the mortgaged propo t j 

to the delivorv to the sheriff of the writ of under their power ot pie and leceucd the 
.'X'i'fution olitainod hv the plaintiff, tlie surplus proceeds. A sumnioiis in the action as then 
om^cds of the property already sold were talam out by the idamtiff a beneicnn^^ 

Ordm-ed to be ]»aid into court, and a receiver the will of the second mortgagee, to deteimme 
mmointed of the nionevs to arise by the future the question whether the first mortgagees were 
a})|K n J jiinpoii 8 L J., Ch. 150. entitieil to retain more than six years arrears ot 

sales, GouthnaitL luppon, ei . interest. The first mortgagees were not parties. 

AOTortioument between Judgment Creditor to the action, but consented to appear on tlie 
A-nimintee ■] Lb beiii" entitled to three summons to argue the question, ihc &econd 

fi*iit unineunTbered, tiie second mortgage absorbed all the possible surplus of the- 

nm hmmd foi llorr ami dm bM for S.OOO,'.. prooecdl of sale :-Held,. that the first mort- 
b tlS‘f''them to' the use of himself for life, gagees were entitled to retain more than .six 
•Jfn tillr t.h ih uses as he and his wife should jW arrears o interest. v. Ifi.i,//. 

ohid.v appoint, with an ulterior limitation as to (L. H. 1. Eq. 418) approved of. JJ, 
oiumiioicty t<) hiiiiscdf m fee^ Surplus Proceeds— Money in Hands of First, 

auenrtv “ and hi.Cwifo ai.pohbil the first and Mortgagee-Interest.j-Whero upon the realisa- 
icniid' estates to A bv wav of mortgage, to tiou of mortgaged property the hist moitg.iftCi. 

sec n. I'oiH)/ borrowed' bv U. Sub-se ,ueiitly receives and retains more money than is sufficient 
'f iltered into possession of the first and second to satisfy his claim under his mortga.go, the- 
hen“ ow- rthhiite^^^^ and paid off part court will order him to pay to the second mor - 
n^i rtaoi M ou of the rents. 1 ). and his .gagee simfile interest upon the surplus iiioneys. 
wife bed uid u ^ selling under a power so retained by him, unless there 
amtainaV i'n is mortgage deed, tliere remained .stances in the particular ease before « t 
contaiuut m nis iii_ ^ _ satisfviiK^ the which render such an order unjust. Ihe fact, 

l‘ 400/ '’miif his own' debt •— Held, by Ilomilly. that the second mortgagee has wiltully absta^inecl 
M R iiist tlv t Ts Uwcmt a jn.lgmmit creditor for four years from taking procoeiliags to eutorce 
oMt’a, ,1 the a nioiiiH’es of his wife, the principal his claim to the surplus moneys retained by the 
debt' of V 400 / must be borne equally by the first moitga,gee, is not a circumstaimeiipoii 
ro eedive Lieties of the Imsbaui and wife of the court wxU 'N-y of nitero»t. A/ty v. 
the proceeds ot sale, so as to restore to the //.md, U, L. 1. dd-C. A. 
lawbamls estate the rents ami profits applied 

by A. in satisfaction of prineijjal ; and, secondly, Between Mort^ag-or and Mortgrag^ee. 

that no counter c piity existed on the part ot the Morteaffee Trustee for Mortgagor.]— A mort- 
ai,pointee.s of lUe wife to have iho surpln^ .neerhr exereish.g his power sale is not 
and profits applied nidischiugin,g the lutoiot^^ feveept as to the balance of the purohase- 
ihc wliich bail been sutlcred by H. to hill fescept to ^o^^^ ^ mortgagor,, 

into arroiir. Upon iippoal. the decision upon „ „„ mortaao.e is in the form of a trust for 

first point w.as afiirmod ; but as to Hw sfo.id oien (3 jier. 20 f>) and. 

held.thar the judgmeiir creditor was, to ^otwcui ‘4 jroi-rh (1 Giff. 421) observed upon.. 

himself and the iqipointoes ot the wile, subject .51 L. .L, Oh. 64.2 ; 20 Gh. H. 

to tlie same ejuity arising from the obligation to - ^ ^ ^ 

beep ihnvn the interest as the tenant for hte 220; 46 L. i. 0 o 6 , 5U W.it. 

himself would have been subject , AuDlication of Surplus to pay simple contract. 

that, if any hiss nit.gagor"c|Ls insolvent, and 

appointees by reason ot the taiarit toi lire tlieii realises his security and. 

having failed to keep ^ “’''f to Ifter paving himself the mortgage debt out of ' 

interest, they would Irave a righ of |et-off to attei pay m 

the extent of thi.s loss a.gamst the judgment lhat ' sbplus iu Payment of, a 

creditor. Si-htdcfield v. Loipmod, So L. J,, Ch. ^ oSaefc 'debt', due to' him from the mort- 
lOii ; 9 Jur. (s.s.) 738 ; 8 L-T. 409 i 11 - Iv. 0 ... 8 . a prefereiioe over the 

-_Eeotificatipn.]-In thesettlenientrirf^^^^ .S^SSiSrslt rSmeStatlle aGut ; ' 

to, the mortgage on the second estote W; •i,'i&'tat 6 '''‘thB'robAga^'b'eiilg merely ,in the , - _ y 

u«msly *ated to ' be for 1 , 200 /. (tosteadrot ctf thlsax» 

1 ,4(30/.), but in subsonnent deeds executed by 27 W,.„E. US. , ' ; 

the parties and proved, ' tlie mortgage, ws faWy. J ^ 
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1787 MORTGAaE— Sa/c under Poicer. 1788 

WKere Mortgagee Executor,] — If the the amount and to supply the other waiits of 

mortgagee in such a case happens to be the H. A., he and his mother, S. A., by deed, assigned 
'executor of the mortgagor, still he cannot, under to M. by way of mortgage, the farnitnre, jdare, 
an executor s general right of retainer or prefer- pictures and books for and bodi jointly 

ence, retain the surplus In payment of the simple covenanted for payment. H. A. afterwards 
-contract debt, to the prejudice of a creditor of a became the ])urchaser of the jdatc and furniture, 
higher degree, Avhether the debt is due to with the stuiction of the court of c’eancery, at a 
himself individually or to a. partnership of which valuation of 8.s‘. : and to enable him to 

he happens to be a* member. II. make the purchase M. advanced him dOO/., 

secured by deed of H. A., executed after the 

Eetaining Balance inEeduction of Principal.] death of his mother, S. A., whereby he covenanted 
-—If a mortgagee, even when his interest is in that the furniture, plate, pictures and hooks 
.arrear, enters into possession and sells part of assigned by the hrst deed should stand (iharged 
the estate under a power of sale in bis mortgage, with and be a security to M. for payment of the 
and after payment of his costs and interest then dOOL, and should not be redeemable until pay- 
-due retains "a balance of the proceeds in his ment of that sum, as well as of the 2,8{H)Z. ^ The 
hands, that balance will be considered as a})plied GOOZ. was paid into the hands of H. A.'s sidieitor, 
in reduction of the principal debt, and future but the piirchnse-money for the plate and funii- 
interest can be charged only on the amount of ture was never paid iido court. M. having sold 
the debt so reduced!" Tlwmjmni v, Jlurlwu, 40 the plate, furniture, pictures ami books under a 
.Ii. J., Ch. 28 ; L. R. 10 Eq, 407 : 23 L. T. 278 ; power of sale contained in the first deed : — -Held, 
18 W. U. 1081. ■ m an action by him against the executor ot S. A. 

on her covenant for payment, that, although iM. 

SeveralMortgagesinoneMortgagee.]— Scmblc, as against S. A.’s re})resentativcs could not, by 
that, if two distinct mortgages by the same mort- force of the second deed, in equit^q deduct the 
gageir, each containing a trust to apidy the 600/. out of the moneys so raised, yet he 
proceeds of a sale under the power, first in pay- was entitled to deduct the unpaid purchase- 
ment of costs of sale, then of the interest, and money of 7l)6Z. 8.v., as he could not sell the 
then of the yjvincipal due upon it, come into the \vhole of the mortgaged property without satis- 

■ hands of the same person as mortgagee, he may fying the lien of the court to that extent, 
sell the lands subject to one mortgage, and i/arem v. Jilihvam^ 11 Ex. 580; 25 L. J., 
.apply the jiroceeds in payment of arrears of Ex. 193. 

interest on the other mortgage befoi e reducing 

the princi|)al of the first one, Ih. Payment into Court and Investment — Bepre- 

Jf there be several mortgages for distinct debts ciation.] — In. a foreclosure suit the mortgaged 
to one mortgagee, who applies to commissioner estate w'as, by the consent of all parties, sold, 
in usual manner for sale, the proceeds of each and the ])urchase-money invested in consols, 
must- be applied to the j)articular ’ debt ; and which were subsequently sold at a lower price, 
surplus of one cannot be applied to deficiency of and the pro<luce paid to the mortgagee. At the 
.another, lih^nohk Kv parte ^ re. j time of investment, the purchase- money was 

.3 Mont. & Ayr, 9 ; 2 Deac. 05 ; 0 L. J.. ?ufiicient to satisfy the debt, but the produce 
Bk, 65. of tlie consols was not sufficient. The mortgagee 

eJaitned to be entitled to the difference out of 
Compromise— Sale twelve years later,]— ?re- the assets in an administration suit : — Held, that- 
paratory to a contenjplated sale under a trust the mortgagee was still a creditor, and entitled 
for sale in a mortgage deed, an ejectment was to the balance of his principal, interest and 
brought by the first and second mortgagees costs, including tlie costs of the application, 
.against the heir of the mortgagor, and com- Tompscit v. Jur. (N.s.) 10 ; 4 W. ll. 

promised upon the terms that he shoidd give up 136. 
possession on the 29th day of 8eptcmbcr follow- 
ing. ami, if required, release to the mortgagees Eep.ayment for Permanent Improvements.] — 
, all lii.s right, claim and interest, if any, in the If a mortgagee in po.s.session, f>r a nun-tgairee 
premises. I’he sale did not take place, the heir selling under liis ])Ower of sale, has reasonably 
was not required to execute any release, and he expended money in permanent works on the 
-did ^ not give up possession of the premises, property, he is entitled on prirna facie evidence 
Twelve years afterwards, the mortgaged property to that cfTect to an inquiry wliethcr rlie outlay 

■ was sold under tiic trust for sale for consklerably lias increased the value <.)f the properly, and. if 
more than enough to pay principal, interest and it has done so, lie is entitled to be repaid his 

. co.sis : — Held, that the mortgagees were not expenditure so far as it has increased such, value, 
entitled under the compromise to retain the sur- And in such case it is immaterial whether tite 
plus purchaso-nioncys for their own use. mortgagor had notice of the expenditure. 

brook Y. Lawrrncp, 39 L, J., Ch. 93 ; L. 11. 5 Ch. Notice to the mortgagor is only matcria-l wiicn 
3 : 21 L. T. 477 ; 18 W. 11. 101. the exuonditure is unreasonable, for the nurnose 


i: " ^ , 





tlic order was made, without an aceouut being Ch. lOSl ; 20 Ch. D. 954 ; 53 L. T, 442 ; 83 
<lirceted. JBitvjliam y. Klmj^ 14 W. ll. 414. j W. E. 916 — C. A. 

Where Question of Priority.— Although Balance paid into Bank— Eight to Interest.] 

a foreclosure suit is pending, the court will all(W — A first mortgagee, having sold the mortgaged 
the property to which it ' relates to be sold property under a power of sale, gave notice to 
vrithoul the control of the court, provided all the subsequent mortgagees that he was ready to 
])artios interested are sul juris and consent : but pay over the balance, after satisfying his own 
the purdiase-nioney will be ordered to be paid ' inortgage. The second mortgagee requi ret 1 that 
into court, at least if tliere is any question as to i money should not be parted with until 
jiriority of jiicuinbranccs. lfelj)/i v. .//,u•hn^, I tlisputes between the iiiciimbrancers should have 
19 W. It. 220. j been settled. The money was therenpoii paid by 

; the first mortgagee into his bankers, and was 
Compulsion of subsequent Incumbrancer to to remain unproductive for several 

redeem out of Proceeds,] — Scmble, whei’C a years Held, that the first mortgagee coukl not, 
subsequent incumbrancer "has an indepemlcnt under the circumstances, be charged with interest 
right to sell tiic premises for pa^nnent of his own u[)On the monejn Matkhvn v. Ciarli^ 25 L, J., 
incumbrance, the court of exehciuCT will not Ch. 29 ; 4 W. K. 30. 

compel him so redeem a prior moi'tuagc. other- ^ ^ 

wise than out of t!io sale oE the moi'tsraaed , “ Garnishee Order.]-M. inofrgn^ged a 

premises, unless (lie mortg-.igee insists tlia\ the leasehold to W aiul than to B. A ju'lgment 
premises are an iusufticiciit securitv to pay him, order iigaiust 

aritl that he ought to be redeemed iu the first property uiqer .a 

iustanee: aliter, whore the subsequent incum- fp®’ action was brought 1o 

braucer lias no sirch indopeiident riaht to sell. G'sg'l’tito the surplus proceeds Held, that pe 
Jhw 1 inTirrs: nan "" judgment creditor had no claim against the 

surplus proceeds ot sale, for that a garnishee 

Purchaser liable for allowing irregular "‘■<'’6^'''“ 'i?* 

Application.] — Prior iudsment Creditor who i '^1“® t’]'?"' «ie garnishee wyh the benefit ot the 
negleetod to come iu mul prove before fi„al j foiMt, and pat to treat the garnishee 

decree for a sale, directed to obtain a report, | land before e.Keeutioii 

and then apply to extend the sale to oovoi his! ":?"y 

elemaiid. a uiutioii to amend the mimites being }'.]?*• r" nl ’1’ 2?^! 

refused.' Purchaser under the decree, after such 
a motion, could not plead want of notice ; and, 

although ho iuul the legal estate, would, it, Creditor’s Suit-Eight of Equitable 

appears, be liable, if, having nouce of such ; jQgp^g^ n — The iiiiexpired term in 

prior judgment credi or he allowed the pur- j goodwill of a business estab- 

chase-money to be fq>plied. to subsequent inciim- iu ii-,^ guPj iu creditor’s suit, wdth 

branees contrary to the order ot priority ot the consent of a person with whom the lease had 
charge. Leake v. Moore^ 2 >Ioil. lL<. deposited as a security, and brought a price 

^ , less than the amount of his debt : — Held, that 

Coutnbutiou.j— A. hoiTOvyed money on a mort- equitable mortgagee was entitled to the 

gage ot Ins estates .1), and b., to which B., a tlie purehase-raoney, whether arising 

prior incurabriuiccr on JJ., mid € a prior uiciim- £.no,iwill, or from the value 

braiieer on S., were parties, iiiul consented to lease, iiidepotidently of the goodwill, 

give the mortgage priority over their respective CJtimm v. Dt-im, i> Buss. 2tl ; 29 K. 11. 10. 


n half ealf. 


! Abridgment 
I LIVING AUTHOR! 


e author, but of the bf 
|:1 comprehensiTe subjecti 
i aort legal esKays, but ha? 
; h refereuees to all impor 
j ■ require. 

bare been allowed to 
•, irate, and authoritative. 

lihave secured the servi 
i sometime Editor of the' 
I'je of the Society of 


1 / others, are confrilutors 

, D. EAWLIKS, Esq., Q. 
Hdlir MACDOSTELL, Esq., 
; .T. MUIR MACKENZIE, 
A. -WURTZBUEG, Esq. 
lOMAS BEVEN, Esq. 
|,BR.iXTON HICKS, , Esq. 

' W. CHALLIS, Esq., M], 
/SNOW, Esq., M.A. . ; 


1 ,'SKOW, Eso., 

./MANSOSr, El 
■; EGA, Esq. 

• fessor E. W. MAITLANI 
iiCYPRIAN WILLIAMS, 
{RALEIGH, Esq. 

"L- GOD0AEH, E.sq. 
ijS. THEOBALD, Esq. 
jjiS. BURNEY, Esq. 

[?E VIEWS. 

i] right people, and dealt w 
’ ke manner, and with care! 

. iessive detail.’ —Atnb- Qiim 
xcellences are such that it 
,rmation on English Law.”- 
•nerally are known as 




1792 



— There is ii.0 rule in equity which precludes a inoperative. A subset [luuit sale i>y the niort- 
IHiisiie mortgagee from purchasing the mortgaged gagee to an innocent third party is, therefore, 
prupcrtv” on the occasion of the exercise by a good. ^Ilcndcraon v. Adwood [180i-] A, C. 150 : 
prior mortgagee of his power of sale, and a G II. 4.50 — lb C. 
puisne mortgagee so purchasing acquires as | 

against the mortgagor an absolute irredeemable Purchase by Company of which Mortgagee a 
title, Shnv v. Bunnij. 2 De G. J. & S. 468 ; 34 Member.] — The mortgagors <>t' a quajay i)r(jiigtit 
L. J.. Ci). 2,57 ; 11 Jur’ (ishS.) 99 ; 11 L. T. 645 ; an action to set aside a Side of tlie mortgageti 
13 W. K. 374. property matte by the nn)rtgagees under the 

power of sale i7i tlie niortgiigc to a limited com- 

Setting aside,] — A purchase by the mort- pany who were defendants to the action. The 

gagees of the mortgaged property from a prior sale was impeached on thegroiiml ilmt .h., one of 
mortgagee selling uniler a power of sale will be the mortgagees, was personally interested in the 
set aside, as a purchase by a trustee of trust pro- purchase, being at the time of the sale the holder 
perty. Parhlmon v. Jl/nilmrif, 2 De Gr. J. k, S. of shares in the company to the amount of one- 
450 ; 11 L. T. 755 : 13 W. E. 331. tenth of the subscribed capital of the eompany 

Property being put up for sale by a first mort- and also being the solicitor to the company 
gngee was bought by a second incumbrancer, to Held, that, although a mortgagee could not sell to 
whom the equity of redemption had been con- himself, nor coukl two mortgagees sell eithtu’ to 
veyed on trust for sale on default in payment of one of themselves, or to one of themselves and 
his debt. This sale having been set aside at the another, the reason being that there couhi not be 
suit of the rejn'esentative of the mortgagor (seel any real independent bargaining as between 
Dr. k Sin. 143 ; 8 W.' B. 575) : — Held, that the opposite parties, yet, where mortgagees sold to a 
possession of the purchaser was to be referred to corporation such asapabliccorapauy, there were 
the character of trustee, and the account of the prima facie two independent contracting parties 
rents received by him was not as of course to be and a valid contract, and, if the bargaining was 
on the footing of wilful neglect and default. The real and honest, and conducted independently by 
second iucumbrancer, being not an ordinary the mortgagees oh the one hand and by the three- 
mortgagee, but a trustee for sale, was inca'paci- tors on the other, and it was satisfactorily shown 
t ateti from purchasing. I h. that in the concluding terms of tl le sale the part ies 

were in no way afi’ected by the circumstdiice that 

Buie of Equity.] — There is no rule in one of the mortgagees had some interest a.s a 

equity that a second mortgagee shall not purchase shareholder in the company, there was no suffi- 


5. PUBCHASE BY MOBTGAGOK. 

Charge for Deficiency.] — A mortgagor having* 
made two successive mortgages of his estate to 
diiferent persons purchased the estate fi’oin the 
first mortgagee under a power of sale cnntaine<l 
in his mortgage, and subsequently granted further 
incumbrances to other persons who had notice of 
the second mortgage. The ])urchasc-nioii(*y not 
being sufficient to pay off the first and second 
mortgages : — Held, that the second mortgagee 
was entitled to a charge upon the estate for the 
deficiency, and that he might obtain a det.Tee of 
foreclosure against the mortgagor and the sub- 
sequent mortgagees. OBer v. Vauj; 2 

K. k J. 650. Alfinned, 6 De 0. M. k G. 638; 
20 L. J.,0h. 128 ; 3 Jur.(K-..8.) 169 ; 5 W, K. 188. 

Qumre, whether this would be the case if the 
estate had been sold under the power to a, 
stranger, and subsequently purchased from such 
stjimger by the mortgage)!-. Jh, 


6, pRE-EMPTiox, Bight to. 

Enforcing after Sale.]— Equity will hot, hftor 
a sale, enforce a covenant of pre-emption against 
mortgago!*, in favour of mortgagee. Orb» v. 
9 Mod. 2. 







MOE^GMG’E—Sale^M^^ 


Sale witliout Kotice.] — Where a coYenant in 
a mortgage deed not to exercise the power of 
sale except after three months’ notice ^Yas 
followed by a proviso that the purchaser should 
not be aifected by the absence of such notice, 
and that the remedy of the mortgagor should be 
by an action for damages : — Held, that the court 
had no jurisdiction to restrain the mortgagee 
from selling without giving the required notice. 
PHchard v. Wilson, 10 Jur. (isr.B.) 330 ; 11 L. T. 
437 ; 3 N. K. 350. 

Deed of Arrangement indorsed on Mort- 
gage.] — By a deed of arrangement, iiidoi-sed 
upon a mortgage deed, which contained the 
usual power of sale upon notice, the mortgagee 
was appointed receiver of the mortgaged premises, 
without prejudice to his rights and powers under 
the mortgage deed ; and it provided that, upon 
the mortgagee giving three months’ notice to the 
mortgagor to put an end to the trusts, be should 
be at liberty to exercise the power of sale and 
other powers contained in the mortgage deed. 
Upon motion, the mortgagee was restrained from 
exercising his power of sale, he not having given 
notice to determine the trusts of the deed of 
arrangement. GUI v. Newton^ 12 Jur. (N.S.) 
220 ; 14 L. T. 240 ; 14 W. K. 490. 

Stringency of Conditions.] — ^^Vhere a mort- 
gagee had a power, on default of payment, on 
notice, to sell the premises, together or in lots, by 
private contract or by public auction, subject to 
such special or other conditions of sale as he 
might think fit, and he proceeded to a sale after 
ample notice, but under very special conditions 
of sale, directed against certain defects of title 
which the mortgagor himself had, since executing 
the mortgage, insisted upon, the court refused to 
interfere to prevent the sale under such stringent 
provisions. Kershaw v. Kalow, 1 Jur. (N.s.) 974. 

Surprise and Undervalue.] — Motion by mort- 
gagor for injunction to restrain completion of 
sale of mortgaged premises by mortgagee under 
power of sale, on the ground of surprise and 
undervalue, refused, mortgagor having acted 
unfairly, and in some degree sanctioned the 
transactions relating to the sale. Fermnd v. 

1 Jur. 265. 

Practice— Alleged Breach of Trust— Answer.] 
— ^On a bill by a mortgagor to restrain a mort- 
gagee from enforcing his power of sale under the 
mortgage deed, and where no answer had been 
put in, but it was alleged by the bill that a breach 
of trust had been committed by the mortgagee, 
the court, on motion, granted an. injunction until 
the filing of the answer or further order. Merest 
V. Mm'ray^ 14 , L. T. 321. 


IKJIJHCTION AGMKST. '■ 

General Eule.] — The general rule is that a 
sale by ti Uiortgagec will be restrained only on 
{faynicoi info courr, hj tiie mortgagor of Ihe 
arnouni: which tlie mortgagee stvears to be due 
to him. but this does not apply where the court 
can see mi the terms of tlie deed tliat this amount 
cannot be riue on the security. JJiU v. Kirkwood 
(2S \V. .it. 3.5ts‘) consitiere<]. IHekson v. Karlow^ 
23 Ch. 1), 690 : -18 L. T. 449; 31 W, R. 417— 


ill 1830 W. conveyed certain real estates to R. 
atid T. tind their heirs, by way of mortgage, for 
securing loO/., with a j'lower of sale in case of 
default. W. died iji 1839, having devised the same 
]>ri)periy, siil^jeet to certain charges created by 
his will, to his sotis. A.. B. atid 0., as tenants in 
coin men in fee. In 1839, after W.’s death, B, 
conveyed all his one-third share, under his 
father's wili, to R., H. and N. by wa}' of mort- 
gage, with power of sale in case of default, E., 
the su}*viving mortgagee of the deed of 1830, 
tVireatened to sell under the power in that deed 
unless A., the acting executor of W., would 
redeem both mortgages. Upon a bill by A. to 
reileeiii ami for an injunction, the court, upon 
motio.u, on ];>aymeiit into court by A. of the 
moruw due upon the first mortgage, restrained R. 
fi’om selling under the power contained in the 
tleed of 1830, and from conveying the legal estate 
in the one-tliird share of B. comprised in the 
mortgage of 1839. Whitworth v. Khades, 20 
L. dh. 105. 
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'Where Mortgagee is Solicitor of Mort- 
gagor,] — The ordinary rule, that the court will 
not grant an iiiteriocutory injunction restraining 
a mortgagee, from exercising his power of sale 
except tin the terms of the mortgagor paying 
into court the sum sworn by the mortgagee to 
be due for principal, interest and costs, does not 
apply to a case wheiV the mortgagee at the time 
of taking tin-* mortgage was the solicitor of the 
mortgagor. In stieh a case the court wall look 
to ail the (iircumstances of the case, and will 
make such order as will save the mort^igor 
from o])]n*essioTi without injuring the security of 
the mortgagee. Mnrleod v. Jones^ 53 L. J., Ch. 
145 ; 24 Cii."!). 389 ; 49 L. T. 321 ; 32 W. R. 43— 
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MOETGAGE — Sale under Power 


tliem not luiTing been made out. but witlioiit 
costs, 01.1 the groiiud that they ivcrc the sub- 
stantial movers and autlio.!'s of the stile, ^vhich, 
as between the mortgagor and tlu^ moj’tgagee, 
was proved not to be sustainable in a court of 
eciuity. 2Iatthie v, ISdicarcls, 2 Coll. C, C. 4115 ; 
10 Jur. 347. t>ce ^S'. C. reversed, su})ra. 


Tjtfering to pay all principal money, interest 
and costs so' soon as assignment could be pre- 
pared. hTo fraud or undervalue. Bill, by execu- 
trix (.if mortgagor, to set aside sale was dismissed 
with costs. Sldttlue Y. Edwards, 16 L. J., Ch. 
405 : 11 Jur. 761 — L. C. Beversing 2 Coll. C. C. 
4<>5 : 10 Jur. 347. 

Sale after Tender.] — Where a mortgagee, after 
tender of his principal and interest (the costs 
being iniascertainetl), sold under the power in 
Ills (ieod, the court set aside the sale against him, 
and a [.verson who had bought with knowledge of 
the tender. Jenluns v. Jones, 2 Gitf. 90 ; 29 
L. J., Oh, 493 ; 6 Jur. (K.s.) 391 ; 8 W. R. 270, 

Suppression of Information.] — First mort- 
gagee with power of sale had entered into 
iirnuigcm.cnts, but not a binding contract for the 
advantageous sale, of part of the mortgaged 
]iropei‘ty. After this, he bought up, at a reduced 
price, the interest of the second mortgagee, with- 
out informing liim of the arrangements for sale : — 
Held, that lie was not bound to inform the 
sec'oiul mortgagee of the opportunity he had of 
selling, and a bill to set askle the sale, on the 
ground, of suppression of information, •was, dis- 
missed, with costs. Bohn (171 v. JVokes, 22 Beav. 402. 

Irregularity in Kotice.] — Semble, that, even 
where there ha.s been a serious irregularity in 
the notice to sell by a mortgagee under a power 
of sale, if tlie purchaser has entered and expended 
money on the [jroperty. the coui’t will not, in the 
absence of fraud, interfere to set aside the pur- 
chase. JiEtiers v. Eroicn, 33 L. J.. Cb. 97; 9 
Jur. (N.S.) 958 ; 8 L. T. 507 ; 11 W. li. 744. 

tTndervalue.] — A sale, not completed, by a 
solicitor-mortgagee, at a price which appeared 
to be below the value, was set aside. Jtnws v. 

44 L. T. 601. 

Fraud — leaving Purchase-Honey on 

Mortgage — Mistake.]— B. being entitled to a 
sum of 2,916/. stock in reversion expectant on 
the death of an old lady aged eighty-two, 
obtained, through the defendant E. who acted as 
solicitor for both parties, a loan of 1,650/, upon 
mortgage. Jlie mortgage contained a power of 
sale upon three months’ notice, or on interest 
being one month in arrear. The interest being 
in aiToar, the stock was sold, under the power, for 
1,950/., as subject to succession duty at 3 per 


9. SPECIii'IC PE'RFOE'MATS'CE. : y ( 

jranted:' 
rrs '.to 'P . , who mort- 
Ei trustee), to ' secure 
jage.'cle 
lefauit l>ei; 

made, the property was contracted to be sol 
G. under the power. The contract sf 


Generally.] — The owner of a plot of land 
a lease of it for ninety -six yt 
(through 


gaged to the lessor 
2,100/. and future advances, 
containing a power 


he niort; 
sale, and. 


Idtoi 
;ti])ulated 

for the completion of a house on the iaml by a 
fixed day, the lessor to deliver an abstract and 
title commencing with the lease, and paying 
250/. and interest at 5/. jier cent., iierfonning the 
covenants, paying the costs of the agreemcTit — 
not to inquire into the right- of the lessor to 
exercise the power of sale, or wliether anything 
was duo on the mortgage. The lessor did not 
deliver an abstract, but G. took possession, 
finished and let the house, and i>aid interest, 
until he heard that judgments wme outstanding 
against the mortgagee. The lessor died, ami B. 
paid off the mortgage, took a reassignment, and 
brought two actions ; one of ejectnienT, and the 
other for the interest against G. ' On a bill by G. 
to restrain the actions, and for specific perform- 
ance of the contract : — Decree made with costs 


1798 


1797 


MOETCtAG-E — Bale under Power. 


])Y a joint exercLsu ( 


boiTini t)y it. 




CoaciU’reace of Parties — Variation in Title, j 
>I()n-'niynv,s soil! luuler their uowitw wirlioiit 
furp'itl noticje to ihe hceoml raortuncrees or to tiio 
t.ru.<tee in 'orinknii.tcy uf the inorr-agor subject 
to omiditions 7vhicb stated that the vendors were 
inoi-teueve'. si iliua' uialer a ])0\ver ol sale, and 
that "t lie assigmueut was to 1)0 accepted ttoin 
tlu'ai under hiK'li power, wit In iiit the concurrence 
of (dher persons. 'I'lie pnrciiaser repin tinted the 
(‘outi-uct on llie groiiiid of the absence ot tnc 
three nioidh: 

Convcvancitpu >, .. 

veiulofs ohered to procu-e rite coneAnu'ciice oi: 
the second inoi'tgagccs and tljc tniatcc in Itaiik- 
rnntcy of the mortgagor; — Held, that the con- 
curreuceof the oilier parties did not prevent the 
title from being a title under a inorrgagee s power 
of ''nio ; and that the purduisei- was bonnd to 
complete notwithstanding the vf if ^on ui the 
title offered. Thompaou inid Hoot b Co/ttna-t, 
I,t re, r.D L. J., Cb. 051 : 44 Ch. D. 41)2 ; 02 L. 1. 
ff.*)! ; 38 *W. Ih 0-24. 


appointed receiver ” of certain Ghatteis 
])rised in the security. After this order, but 
before security had been given, an execution 
creditor of the mortgagor took the chattels in 
execution Held, that the receiver ivas iiot con- 
stituted receiver till he hart given security, and 
that the taking the chattels in execiitioii was not 
a contempt of court. Edinmln y Edwards, jo 
L, J., Ch. aOl : 1 Ch. I). 291 : Bd L. T. -1,2 ; 21 
W. 11 . 7 IB. 


By Mortgagor and Mortgagee Jomtly--Wliose 
• a - i iv.r c ‘>0 nf the i Possession. 1 — A mortgagor having’ only a lite 

k !-U Tinterest in the movtgagccl premises, and a numt- 

Act, bsoi. hiibsc.piLmij having a charge both on the 


Defence to Enforcement of Conveyance.] -- A 
niort'uvme, with power of sale, obtained a rore- 
closnre^'ii.ecree. and then entered into an agree- 
ment to sell tire estate, with a clause providing 
that as the vendor was mortgagee, with pover 
of sale, she would only cuter into the ^^tud 
covenant- that she had not iiicunibered. llie 
lairchaser objected to the validity ot the, loie- 
closiu'e decree, and insisted afioii having the 
conveyance under tlie power of .sale ; and, on 
the vendor declining to convey in that turm, 


gagee Having 

and on the interest in remainder, by a joint deed, 
aiiiiointa receiver, who is directed to jiay ccrcaiu 
debts, exiienses, and the charge on the hm 
interest, and to keep down the interest on the 
residue. The mortgagee dies, and afterwards tiie 
inort«-agor ; the receiver continues in receipt ot 
ihe rents and jiroffts after the death of the morr- 
gagor, and pays some part of the ’^’cnts 
repre.sentative of the mortgagee Held, that, 
upon the construction of the deed, the_ possession 
of the receiver was not the possession ot the 
mortgagee, but there was ground for an iiKimry 
whether the represontativo of the mortpgee ha.l 
bv anv acts constituted the receiver her agent 
exclusivelv. Jo/icby. SuiithH Hare, 4.’>. Amriued, 
l‘ph. 245 ; 12 L. J., Ch. B81 ; 7 Jur. IBl. 


Beceiving Bents after Discharge.]— A receiyer 
•was appointed by the court of an estate wdnch 
had been mortgaged to A. By a deeme dated in. 
December, 1827, the receiver was ordered to be 


the vendor deeUuing to convey in that hands to 

instituted a suit hu‘Si;,K}ciffc jierfonnaiK'c, 111 » receiver continued to receive the rents 

on.innrMi she Win.g that the I x, a mih 


the vendor adduced, evidence, shewing _ Hi at the 
above-mentioned danse was inserted liyjnadvtu’t- 
ence. ami that she never intended to incur the 
risk 'of opening the rnredusiire by conveying 
nmlerthe power : — Held, that the nnsa}>prehen- 
siou was a sufficient defence to the enforcement 
of a conveyance under the power. b auon. v. 
MdVBton, 4 Do G. M. k. 0. 2.80. 


largeu, cuui [jay -- ■ 

A. The receiver continued to receive the rents 
until 18B0, but ]>aid them over to A., anil, after 
that time, the rents were paid by the tenants to 
; Held, that the possession of the receiver 


A, ; JltJJLU., tuai; uxi... , 

after December, 1827, was the possession ot A., 
and that, therefore, A. had been ni possession 
from that time, llorloch v. bmitE H 4., t.n. 
157 ; 6 Jur. 478. 


Q. iiBCEnaHk 


1. AppoUtmeM, 1797. 

2 Il}(fhfh%nvne.%and 

lleealpt of IVoof f/d hi/, hi Foredunurc^ 1814. 


3 


1. APPOIN-TMENT. 

a. In General, 1797. 

Ik Aga i ri s t M ort gagee, 1801. 
c. At Knit of .Mortgagee, 1 802. 

/A Under Jiuhcature Act, 1873, 1807. 
tn Under Irish Mortgage Act, 1808. 


la OeneraL 


Eor whose' Benefit.] — 'i^he appointment of 
I'ccelver is for benefit, of inciimbraucers only so 
Sr as expressed to their benetit, and they choose 
to avail themsedves of it. Gredeij v. Adilerleij,, 
1 Bwaxist. 579 j 18 U. IL 146. 


ICortgagee to he before the Court. A receiver: 
•cannot be appointed without mortgagee’s being 
before the court, if a mortgage appeiirs upon 
the face of pleadings. Prloe v. B illnmn, G. 
Cooper, 31. 
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A Suit of Annuitant.]— A., having charged Ins 
estates by mortgages and other incumbrances to 
a very large amount, appointed b. to be in^ 
steward or receiver of all ids estates, with verbal 
cTivections to pay the mterest to the mortgagees, 
and to pay over the sm-plus o£ the routs to him- 
self. On the making a iifth mortgage, A., by 
'deed, appointed B. receiver of the e.stotcs com- 
prised in that mortgage, in trust to keep down 
■the Interest of that mortgage, and to pay ovet 
the residue of the rents to himselt ; A. afterwards 
cTixuted several annuities, which he charged on 
all the inorigagcd pinmises, and dennsed the same 
to a trustee for securing the said annuities in 
maimer therein mentioned, and subject thereto 
to permit A. to receive the surplus tor his benefit. 

At the time of granting these annuities A. repre- 
sented the estates to be free from all incum- 
brances. On. a bill ;pr i>yHhe , 

against. Av and 'B. (without making any of the 
prior- incumbrancers parties), the-: court will 
restrain. B.Trom paying over any part ot tiie 
rents to Ad and-vvill appoint a receiver, without ^ 
prejudice to the, prior mortgagees taking posses- 
sion. idlwer r: I>agkdpoodp% Co:s:, .3/8. 
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1799 MORTGAGE — Becciver, 1800 

charged -‘the said building agreement, and all On Bill to enforce Agreement for Mortgage. ] 
the premises comprised therein, and the hotel — On advance of money defendant agreed to 
and biiiidiiigs to be hereafter erected as afore- execute mortgage, but failed. Arrears of interest 
said," with the repayment of an advance, and of advance due. On bill for s})ecitic performanee, 
contracted with the lender to execute, as soon as receiver granted. 8hahvl\. JIarlhonmgli QBnhr'), 
the lease was granted, a mortgage which should 4 Madd. 463. 
be in -such form, and contain such powers, cove- 
nants and provisions, as the solicitor or counsel On Equitable Charge and Judgment.] — lle- 
of the mortgagee should advise or require. The ceiver granted in default of payment into court, 
hotel was built, and the mortgagor carried on on an equitable charge and a judgment, but 
business there as an hotel-hecpcr : — Held, in an execution prevented by the circumstances of the 
action by the mortgagee for sale or foreclosime, title. The right not affected by a subsc'quent 
that the goodwill oi' business of the hotel was variation of cii’cumstances, and established over 
not included in the security, and the court could the whole estate, though of great value compared 
not appoint a manager. WliHley v. CliaUis, with the debt, as a reasonable part may be 
61 L. J., Oil. 307 ; [1892] 1 Ch. 64 ;* 65 L. T. 838 ; tendered as security, or the debt may be paid 
40 W. E. 291 — C. A. into court. Ciirlin/jy. TowmJiend, 19 Yes. 628. 


Lease of Collieries. 1 — The court has jurisdic- Mortgagor out of Jurisdiction.] — The condi- 
tion, at the instance "of mortgagees of collieries tional order for a receiver in a mortgage matter 
held under leases containing working covenants, cannot be enforced against a mortgagor^ who 
to appoint a receiver and manager of the pro- resides and iias been served out of the jurisdic- 
perty and business, notwithstanding that the ficn. WoJfeY,Jae]i,wii,2B.og.ld9. 
latter is not specifically referred to in the mort- 
gage security. CawgdwU v. LloyeVs Banh^ 58 Action Pending.] — A legal mortgagee, being in 
L. J., Ch. 424. possession of the mortgaged property, applied to 

the court for the appointment of a receiver : — 
Mortgage of Kewspaper.]-On motion by a Hekl, that, although tlm moitgagee might, iindcr 
niongaseeof a iiewsiKipei'sxreceiverand manage! iheyonveyanomg Act, liihl, appoint a receiver 
of the mortgngal property were appointed until wjthoutcommgtothecourMtirasmoredesirable, 
the hearing of the cause. Chaplin v. Yomq. ft''™ was pending, that the appouit- 

fi L. T, 97-L. C. And see Kelhj v. Huitmi., fft fould te made by the court under the 

Judicature Act, 18/3. J 

Ch. 199 ; 25 Ch. D. 238 : 49 L. T. 598 ; 32 W. El 
226. 

Sale — Co-owner’s Application for Re- 

ceiver.] ~ K. obtained a decree that he was Pending BiU to Foreclose,]— The court will 
cntittel to a moiety of a newspaper, subject to a appoint a receiver of the rents of lands in niort- 
lien thereon in favour of his co-owner H., and gage, pending a bill to foreclose. Onwe v. 
the decree directed certain, accounts to be taken, Jiallidmj, 2 Eidaw. ?. C. 58. 

H. had mortgaged his interest (including his * ’ 

lieu on K.’s share) to M. K. had no interest in i a 

the premises where the business of printing and i ' ^I'^^ceiver 

publishing the newspaper was carried on, not in 
the plant u.sed in the bu-siness. The bJioks of 

iiocouiit were in the po3.session of H. Great nviVicrianv piemises. The 

delay took place in taking the accounts, both H. ff ’ M®. ^'efcndai t afterwards beoarne 

aiidM. placing eveiy obstacle they could in the hif'' if,®!' A 

way. Ultimately SI. jmrported, as mortgagee, to “f, ' f “ f 

sell the whole interest in the newspapei^to J. receiver an 

Thereupon K. tiled another bill agaidt M. and t ll 1“ substituted 

H. and J.. praving that the sale to J. might be Sf *'^*‘^* “ order must be inade confirming 
declared void ai aiminst IC. and that the news- continuing the 

paper might be sold by the court, and that till Y 

sale a receiver and manager might be appointed, piemises coiiynised lu the 

and that, if necessary, the suit might be treated as manager oi the business, ho tO’ 

as supplemental to the tinst suit Held, that a ^ "“® fixed inotive 

receiver and manager ought to be appointed. r®‘'prieij , and other pioporty TOmprised m the 
V. IltdUm. 20 L. T. 201 ; 17 W. E. 425. nothing else. Dmeon v. Arden, 
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43 W. li. 486 ; 2 Mausoii, 22:> 


Interlocutory Application.] — A legal mort- 
gagee of business premises, such as an hotel 
who is prevented by the mortgagor frorn talcing 
possession under the mortgage, may obtain, 
an interlocutory application, an order tor the 
appointment of a receiver and manager, and an 
injunction restraining the mortgagor from inter- 
fering with the management of the business and 
the libssession of the premises. Truman y. Mad- 
qraxc-i »0 L. X. Ch. 830 ; lb Ch. D. 54/ ; 4o L. . 
605 ; 30 W. 11421. 


-Affidavit, Evidence,]— On motion for 
inst mortgagee iiisfsting by answer 


he is not fully paid, court will not try that tact 
on afth'lavit. Ih, 

erouiid for^Motion, before Answer.] — The 
rnanagement of the estates, and misapplication 
of the rents, and collusion _ with the , mortgagor, 
are not grounds for a motion, before answer, to 
talce possession from him, Bermy v. Sew(M. 1 
X<^W. 647 ; 21jtE.265. , ' ' . ■ ^ 

' ’ After, Becrl3e,]—Beeelver against a mortgagee 
in possession granted after <lecree, on the appii-' 
cation of anotbefi mortgagee, ^ a co^lefentot.^ 
y. Jifiwy. ir> Beav. 175. -y 


ii. BgmtMe Mortgagee, ■ , 

a. In General. 

Generally:]— Upon a bill by equitable mort- 
gao-ees, a receiver was directed to be appointed, 
with Uberty to the parties to pwTOSe t^crasertes. 

Meaden V. S(Mey, 6 Hare, 620 ;' 18 L. J., Cb. 168. 

Against »nhseq,B.eiit Itortgagee — ^Mo^agar 
out of l>iU- 


1801 


MOETGAGE— Ecceu-er. 


1802 


b. Against Mortg-agee. 


When Mortgagee not in Possession,] — When 
The iirst nujitgagee is ih>t in possession, a receiver 
may be apponiTed at tlie siiif of a subsequent 
incumbrancer, witiioiit prejudice to the first 
mortmuzee’s taking possession, Barney v. Sewell^ 
3 J. i W. *537 : IL ,11. 265. 


Mortgagee not shewing Bebt.]— A. B., the 
third mortgagee, took possession, and then bought 
up the first mortgage. Haying retained posses- 
sion many years, and received a considerable 
sum, a receiver was appointed against him, on 
the application of the second mortgagee, the 
affidavit of A. B. not satisfactorily shewing that 
anything remained due on the first mortgage. 
Ih. 


When Mortgagee in Possession.]— When a first 
I'liort cau'cc is in p<'»sses^!On, a receiver will not 
1)0 ap[H)in{od again>i in'in, except on his con- 
fessirm that he has been paid off, or his refusal 
to acce[it what is (ine to him. Ih. 


On Application of Creditors.]— Wlien a mort- 


'•’agee is not in pH)Ssc>sion. the court will, upon 
application of creditors, appoint a receiver of tlm 
mortgaged premises, but without prejudice to 


moitgagcd pV' 
the right of the mortgagee to obtain possession. 


Bri/an v. (hrmlrk 3 Cox, 422. And see Burney 
Y. Smndl, I J. .V: W. 637 : 21 E. E. 265. 


On Behalf of Judgment Creditors.]— 

ju(.lgrueTit creditors hud duly taken out writs of 
elegit* but possession could not be given by the 
sheu'it! in consequence of the existence of prior 
oiitstamiing mortgages, the mortgagees being 
alleged not to be in }iOSsession. and to refuse to 
take possession, the court appointed a receiver of 
the mortgaged pnanises. without prejudice to the 
rights of the niortgagees, the prior incumbrancers. 
Mode,^ V. Mmif.yn(Li>rd:), 17 Jiir. 1007 ; 1 W, E. 
366. 


On Application of Specialty Creditors— Mort- 
gage of Equitable Interest.]— The court refused, 
upon niotion by 8{,)6ciaity creditors of a testator, 
to appoint a receiver of the rents of real estate, 
Tvhere the persons in possession and in receipt of 
the rents were mortgagees of a devisee for life 
of an equitable interest. Caldwell v, Ellmm, 
9 .L. T. 77)1 ; 12 W. E. 299. 


Mismanagement— Partnership. ]_ — Motion for 
receiver against mortgagee of mines, who had 
become also partner, on ground of raisuianage- 
incnt. and excluded mortgagor from interfercuee, 
refused ; the parties havihg'regulated their rights 
by subsetpient ugreement, and mortgagee denying 
his mortgage was satisfieil. The rights, ckc., of 
person in "the joint situation are not to be 
governed solely by principles applicable to one 
holding as mortgagee or partner ; and, to deprive 
him of possession on ground of mismanagement, 
it must be of a. clear and specified nature. Itoioe 
V. Wood, 2 J. k> W. 553 ; 22 E. E. 208. 


Where Debt not Ascertained.]— Eeceiver upon 
mortgagee in possession, who cannot ascertain 
the debt "due to him. Codrinyton v. Murlwr, 16 
Ves. 469. 


c. At Suit of Mort§*ag*ee. 

i. Legal Mortgagee, 1802. 

ii. Equitable Mortgagee, 1802. 

iii. Subsequent Mortgagee, 1803. 
Other Cases, 1804. 


m. 

iv 


i. Legal Mortgagee. 

Generally.] — A mortgagee who has the^ legal 
estate cannot have a receiver. Berne y v. Sewell, 
i J. & W. 647 ; 21 R. R, 265. 

A mortgagee having the legal estate is not 
entitled to have a receiver appointed by the 
court, although the tenants may be numerous, 
and the rents difficult to collect. Sturah v. 
Young, 5 Beav. 557 ; 12 L. J.. Oh. 56. 


In Possession.]— A legal mortgagee who has 
once gone into possession of the mortgaged pro- 
perty" is not entitled, as of right, to have a 
receiver appointed. Mawn v. Westohy (32 Ch. 1). 
206), discussed. Prytheroh, In re, Prytherch v. 
Williams, 59 L. J., Ch. 79 ; 42 Ch. I). 590 ; 61 
L. T. 799 ; 38 W. R. 61. 

The rule laid down in Prytliereh, In re, Pry- 
tJtereh Y. Williams X^2 Ch. D. 590), that the 
court will not by appointing a recei\'er assist a 
legal mortgagee to retire from possession, is not 
aiS absolute rule of law, but is subject to the 
discretion of the court. A receiver appointed, 
in the exercise of that discretion, at the instance 
of a mortgagee in possession. Coutvty of^ Glou- 
cester Banli Y. Mudry Merthyr Steam, iVc. 6b., 
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tiff) applied for receiver ; this was oppose 
defendant who had pin;charsed f roin plainii 
of mortg'iig'e and was in possession as tenai 
part of estate of which tiie rent was equal 
interest of his share of the inoihgage. TIu 
held the two characters of tenant and mor 
could not he united, and, therefore, grant 
receiver. Arrli(lcdco)h v. 3 Anst, 


equitable mortgagee against a suDsequent equi- 
table niortgngee aiul the mortgagor, who was out 
of the jurfsxlictioii, and had not appeared, but 
was sworn to be, by his agent, in .receipt of the 
profits of the mortgaged premises : — Held, by 
the vice-cliancellor, that the court will not 

appoint a receiver. v. OliadwJeJi^ 4 L. J. 

(o!s.) Ch. 1)7. 

l>. By Deposit. 

Before Answer.] — Heceiver of rents of mort- 
gaged premises appointed before answer upon 
bill by equitable mortgagee by deposit of title 
deeds, the court thinking, from the circum- 
stances, that it was a case of danger to the plain- 
tiff. unless the court interfered, Aherdeon v. 
Chkty, 3 Y. .S; C. 379 ; 8 L. J,, Ex. Eq, 30. 

Practice— Assumption in favour of Deposi- 
tor.] — in a suit to establish an equitable mort- 
gage by deposit of deeds, if the court is satisfied 
as to the deposit, it wiil for the purpose of a 
motion for a receiver assume the probability that 
such deiiosit was made for an advance of money, 
and that the plaintiff may be entitled to some 
relief at the hearing and make an order for a 
receiver. Bmhjev v. Jh)d'je)\ 11 W. 11. 160. 

Against Judgment Creditors.] — W. & Co., 
bankers, being "equitable mortgagees by deposit 
under agreement in writing with C., the owner 
of certain freehold estates, filed their bill against 
B. and D., judgment creditors of C., who had by 
legal jn’oeoss under writs of elegit, and for the 
piirjiose of satisfying their debts, entered into 
possession of those estates. The bill stated a 
strong case of fraud and collusion against B. and 
D., also against C., and charged that the actions 
brought by B. and D. resjjectively against C. (in 
which the judgments were obtained and the 
elegits afterwards sued out) wei-e brought with 


ir. Other Cases, 

Two separate Estates, one primarily liable.] 
-A brother and sister conveyed their separate 
and the deed contained a 


estates to a mortgagee, 
proviso that recourse should not be had to the 
sister’s estate so long as the brother’s estate was 
sufficient to pay the money lent. Tiie brother’.s 
estate, owing to prior mortgages, was insufti- 
cient, but no formal administration of his estate 
had been made upon a bill to foreclose the 
sister’s estate : — Held, that the jilaintiff, lilp a 
subsequent mortgagee, was entitled to a recei%"er. 
Aaland v. Ora verier. 31 Beav. 482 ; 32 L. J., Oh. 
474. See C\ 1 Ah E. 350. 


Mortgage of undivided Share.]— In a suit 
for foreclosure and partition by mortgagees of an 
undivided share in property, the court allowed 
a receiver to be appointed of the undivided share 
which belonged to the plaintiffs’ mortgagor. 
FalJw. Elkins, % W. E. 861. 

A receiver may be appointed over the whole 
of a property at the instance of a mortgagee of 
an undivided share. Siimstoii v. Crutimtl, 31 
W. R. 399. 


plaintiffs, and defeating their equitable lien on 
CJ. s estate, an<l that the elcgits were therefore 
%^<>i<i as against the plaintiffs. The bill prayed a 
declaration that the plaintiffs were entitled" to a 
priontj over the elegit creditors respectively, and 
that the judgments and elegits might be declared 
fraudulent and void as against the plaintiffs, and 
* be appointed : — .Held, on 


Equitable Mortgagee of equal Moieties.]— 
Where two parties, entitlecl in equal moieties in 
the premises, concurred in an equitable mort- 
gage, and one being out of the jurisdiction, the 
feuts were received by the other: — Held, a fit 
case for a receiver being appointed of the whole 
rents. Holmes v. Bell, 2 Beav. 298 ; 9 L. J,, Oh. 


that a receiver 
motion for an injunction and receiver, that, the 
charges of fraud and collusion having been posi- 
tively denied by the affidavits, and the plaintiffs 
not having insisted on a right' of priority of 
their security over the defendants, independently 
of the fraud and collusion charged by the plain- 


tiffs, the coiu*t would not interfere in favour of 
the plaintiffs with the defendants* title. Whit- 
jwHh V. Canf/ain, Or. & Ph. 325 ; 10 L. J., Ch. 
317 : 5 Jur. 523. 


Mortgage of leaseholds — Ejectment by Land- 
lord,] — If a mortgagor of leasehold premises 
allows an arrearof rent to fall due, and an eject- 
ment to be brought by the landlord, the mort- 
gagee may pay the arrear and costs, and aj'iply 
for a receiver. Kelly v. Staienton , 1 Hog. 393. 

Where the head landlord threatened to evict 
mortgaged premises for nonpayment of rent ; 
the court, on bill filed for a foreclosure, and 
before answer , or process, granted a conditional 
order for a receiver. Barrett v. Mltehell, 5 
Ir. Eq, E, 501. 

, Consent of First Mortgagee.!— .Second ' mort- . 0. mortgaged certain leasehold premises 

gagee, the mortgagor living, cannot have reoeiyer the plaintiff : the deed eontaineil a clause of 

without consent of first mortgagee., : PMapps y.. redemption on payment of the principal and 
Dick' 608. * -interest on the 1st of May, 1842. By a deed of 

^ ' the same date, reciting an agreement, on the 

, _ Against Tonant 'anii Mortgagee ’comMiioff tn treaty -for the inortgagCj^that the prhicipal',sum 
■0he Betabn.]— :A second' plain:;. 'should riot be called in hntll' after the death of 
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Biistukc, it M’as stated in 
.ar it might be called in | 

1842, the plaintiil cove- ' 
cipai Slim, should not be, _ 

t he decease o£ W, L. O. ; which are 
[vent, and the interest of. mortgages, may 
irrear. The plaint ilS paid poll ^ 
jt in oi'der to save the pre- sionatlaw 
by the head laiullorcl 
j:\vas not cutitl(3d to fore- 
iriiig tlie life of W. h- 0., 
iTCcivor to keep down the | nav 
rt'’’a<m and his advances. 
lr. S:q.lk4.82 ; 2 Jo.kLat , , 

effects helongmg, 
belong, or ' 

rates and duties arising 
under which the company was 
ffasees being equally entitled, 

to their proportlw*,.. p— 
court, at the suit of one 
interest had been a long tiinehnp^ 
a receiver of the tolls, rat^ a— *7 1 1 

estate of the company. Fripp v. Charcl My., 

^Trocekr was appointed 'by the court of the 
rates, tolls, duties and other property 
and railway company, incorporated p act ot 
tn parliament, notwithstanumg that the act ot 
incorporation provided that a committee of p o- 
nrietors should be elected at every aiimial general 

SS to niamage the afiairs of the company. 

receiver of the rates, tolls, duties and other 
property of the company, appointed o°urt 

it the suit of a “Wttgpo whose interest ^ 
loll" in arrear, notwithstanding the act ot inco^i 
Doration gave the mortgagee in such a cfise the 

ip c rrekedy of applying to am o>’"g f ® 
appointment by two justices 
ilieiver of such rates, tolls and < «««, un 1 tlm 
interest in arrear and the costs and ehai ges 
should be satisfied, accompaiiie<l ^ 

. that the act should be without i^er 

! ........Mime ,,us;eh «neli mortgagee might hayeeithei 


and tolls appointed by the court. 

and M Ivvhhigluiuh Omti-l 

87 L. J., Ch. 729 : L. R- S Eq- 
of turnpike tolls and toU-lionses, 
lubjoct also to other: 
■ 'e a receiver ap- 
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of the rates 

V. Worceder 
Murlffatkm Co., 

A mortgagee 

leased and are si 
may appl^^ 

inmd! instead of taking steps to obtaiii posses- 
1 Ct'Gwe (^2jor(T) v. JEdf Gxtoii, i Do 0 . ^ J . 

1 93 •' 3 Jur. (N.S.) lOGl ; L. E. (1 Eq. 487 . 

1 Wiere several mortgages were made, undei 
the authority of an act of parliament, ot a canal 
■igalion .and undertaking, and the \\oii.a, 
lands, hcTeditaments ami capital subscription 
calls, debts, sums of money, proiierty, estate aim 
■ o;, due or owing, or thereatterto 
be" due, or owing thereto, and fill tolls, 
by virtue of the acts 
formed, the inort- 
l, one with the other , 
■irons of the tolls ami premises, the 
of the mortgagees, whose 
IBC unpaid, a])poin.ted 
and duties, and of the 


OH' ■ Sale,, and Purchase- 
for : Forfeiture. ]— Au' a< 
by A., for the sale 
ideted. aiul the ] 
the e.;q>irat,ion ' 
time, interest oi 
paid lutlf-ycarl.'*! 
reserved a right 
, case the interest 
one days. To enable Ik to pay 
in arrear, (b advancctl a sun; 
gage of B.A intoi'e 
veiidor afterwards ^ 
extend tbe term of pi 


‘eemeut was entered i. 
ale of an estate to B., to be cc 
purchase-money paiil, on or bef 
of five years, and, in the me 
■n the |)urchase-monoy was tc 
V by the ■jiurchaser : the ven 
of avoidiirg the contract, in 
hould be in arrear for twenty- 
r the interest then 
of money on rnort- 
d in the property, and' the 
■verbally agreed with 0. 
ayment of the half-yeaii}” 
■3 interest became afterwards in 

1 a way that A., Iw the original 
d a right to ainml the contract ; 
such light. under the varied agree- 
mtereefas for a forfeiture. TTie 

a])]dication of 0., appointed a 
the property. Dr.iw.wn v, Xateif, 

2 J ur. 9(10. 
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mmGAQ'E— Receiver 


mortgage, although a creditor in possession of the he lia,s been paid all his interest and costs out of 
mortgaged premises does not make any admission rents received bv him while in possession, and 
on tire subject. Page v. Wellede't/ (Marqnh'), 1 that he has surplus a'ents in his hands. 2Iamn v. 
Hog. 179. ■ IVfsMi/., 55 L. J,. Ch. 507 : B2 Ch. D. 20G ; 54 

L. T. 526 ; 34 W. k 498--V..C. B. 

After Becree. ]~-The defendant in a foreclosure 

suit, not having complied with the order in the Extension of Order.] — XJnder the power given 
decree to bring in the title deeds, the court, on by the Judicature Act, 1873, s. 25 (8), to appoint 
motion, i-eferred it to the master to appoint a a receiver in all cases in wbicii it shall appear 
receiver, although the decree was merely for a just and convenient, the order made on ijiter- 
sale, and did not direct a receiver to be appointed, locutorv application for the a})pointnicnt <»f a 
Murru v. SJiee, 6 Ii*. Eq. R. 543 ; 1 Jo. & Lat. 91. receiver was extended to the whole property 

comprised in the plaintiff ’s security, as to part of 
After Foreelosare absolute.]— After judgment which he was legal ami as to part equitable mort- 
for foreclosure absolute, the action being at an gagee. Pm,w v. Fleteher. 45 L. J., Oh. 2«>5 : 1 
end, the ])laiiitiff cannot obtain an order for the ci® D. 273 ; 33 L, T. 044 ; 24 W. R. h58. 
appointment of a receiver of the mortgaged 

property, even though the copeyance of the Oubebalf ofSub-mortgagee.l-Thepkintifi in 
property to rtie_plamnft remains to p settM ejectment action which was'sot down for trial, 

J;. I; .1%' *’ J ^ooo stayed until another action aRiecting 

3) VV. R. Oil. Amrmed, VV. IN. 1888, p. IJl the same property, and brought by the defendant; 

irv T1rTifin-<- on-o'trto'f ■(-Ka in f-i-fF on/1 .■iflT/anc 


In Ireland.]— The 3rd section of 19 &: 20 Viet, 
c. 77, has been repealed by the 2Sth section of the 
Judicature (Ireland) Act,‘'sub.s. 8, and, therefore, 
the court may appoint a receiver on foot of any 
judgment mortgage, notwithstanding that the 
rental of the estate is less than 100/. per annum. 
The coui't will, under special cii’cum stances, 
appoint a receiver wRere le.s,s than one year’s 
interest is due. 3Iart'hi\s‘ jSdate, In re, 13 L. R., 


1809 
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1810 


Where Mortgage impeached.]-— A petitioE by i 
a iru rt.^Eiree ibr a rect’iY<a\ under the Mortga^^e 
Act (12 Cieo. i‘». c. 10, Ir.), will be dismissed, if it 
mortgage is impeached. Lealuj 
Art]u(i\ 1 Hog. 1*2. . , 

The court wdl nut appoint a receiver under 
the il Geo. H, c. b». where the mortgage is 
impciC’hcd i'.}>on i-rolnid io gi'oundh, hut tlie^rnerc 
imp**aclnm.‘nt of the mortgage is not aMifficient 
-cause agai.mt t!ie ;ip|Hnutmeni of a receiver under 
that statno*. (\\sijyarv v. (uiuuati^ FI. & K. 228; 

;Ur. Bp. B. \ i . 

Where a petition as presented unoer the Mort- 
Act, Hh; mere im|H‘achinent of the movt- 
^■am\ by afhdavit, without shewing probable 
Tn'ounds for such iiispeachiucnt, is not Hufficient 
to ]>reveiit the court from a]jpoinling a t-eceiver. 
but, semble. if a hill \vere hletl to impeach the 
moHmsge, the coitri would not distribute the fund 
received bv the receiver till the suit was disposed 
■of. 'Fhe case of Vosyrare v. Gtmmui Qi Ir, Eq. li. 
435) approved of. Whaley v. Whaley, 11 Ir. 

Eq. IL 27C5. ... , , 

jf the validity of rlie securuy is impeache<l 
upon proljable founds, or froin length of time, 
■or otlrer circumstjuices, it should be presunied to 
j>e iiaid otL A receiver will not be appointed in 
a suinmavT wav under the Alortgage Act ; but 
where the subsistence of the mortgage was doubt- 
fully denied, and the affidavit was positive, a 
receiver was a}>]iointed. Shepherd v. Mi/rdnch, 

. ..J"MolL '531.: • p . , , 

Keceiver under the Alortgage Act only where 
the .mortp'nue is not <piCst.ioned. But where it 
was ' impeached. ]»ut tlie objection appeared 
groundless and frivolous, no costs wci’e^ given, 
altlioagli it couhl not lie resisted, tor no iiUjuii’Y 
-can be entere<,l into. JJarey v. 1 AIolL 

247. 


gage Act, the defendant cannot shew cause 
without filing a petition ; and, if the petition has 
not been filed, the court has no jurisdiction even 
to give costs, against the respondent, of a motion 
to shew cause. Pahenham v, Ikt rey, 7 Ir. Eq. R. 
476. 


2. Rio-hts, Duties and Liabilities. 

a. In tleneral, 1810. 

h. Under Irish Mortgage Act, 1814. 


a. In General. 


i. Of Receiver. 

Eights— To bring Ejectment.]— A receiver in 


a mortgage cause will not be jjeriiiitted to brup^ 
an ejectment on the title, against a lessee of the 
mortgagor, after mortgage executed, where the 
lessee has been in piossessioii for twenty years, 
where the consideration of the mortgage security 
has been impeached by a cross bill, and the mort- 
gagee has not proceeded for eighteen years to 
foreclose his mortgage after it was so impcachod, 
and no account has been taken betw een the 
parties. Mnrtiti v. Walker^ Sau. &: Sc. 131). 


Opposition of prior Incumbrancer.] — Applica- 
tion "for receiver under Alortgage Act granted, 
.although opposed by prhir iueuinbraDcer. who 
is not in pos‘';(*ssimi. Iltnulell v. II ellevJcy 
fMartpOd). 3 .Moll. 11C>. 


Setting aside.]— A mortgagee having oWamed 
a coialitioiuil order for a receiver inider The 

AlortgULm Act. ]>uyments wen^ made on aecuunt 
•of interest, and d receiver was appointe<i by a 
jiubpnent creditor. A petition being presented 
by the mortgagee, t tic etiuditiunal order was made 
.jihsoiute, and the receiver exteniled on tlie mort- 
ga<u\ in chambers. On an affiilavil stating the 
hitermediate payments, the order was set aside, 
aohhmidt Y. Gleayall (Lord), 11 Ir. Eq. R. bOb 


Service of Order.]— Service of the cf)uditional 
■order, under Dm Alortgage Act, not substituted, 
the act only contemplating the case of mortgagor 
within the jiirlsdictiou. Rarhao v- Jlarvey, 1 
Aloll. 246. 

Service of the conditional order for a receiver 
•under the Mortgage Act, II k 12 Geo. B, c. 10 

.('Irish), up6Ti the nioidgagor abroad, not eltectuai, 

aiot by 'analogy fd service of original process, 
wiiicir is altogciDier different ; persoiud service 
out of the juvisilictxon of such conditional order 
qua notice being good, but failing of its cttect 
■on the ground that the aict did not coutpiplate 
the. case of an absent mortgagor, which is inferred 

. T • 1 nrnmv 


To Eepayment of Expenses.] — By a deed 

made by K., the plaintiffs and the defendant, 
bv which K. mortgaged to the plain tifts the 
Kingston rectory estate, consisting of a number 
of squall holdings and tithes, many of winch 
were taken in kind, it was agreed that the <^Buen- 
dant, an attorney practising in London, should 
be ainiointed receiver with the usual powem. 
The deed piovided for the application ot the 
rents, Ac., as follows, viz. : that the defendant 
should, “in the first place, pay all the costs, 
charo’es and expenses which he should bear, 
sustain, incur, or be liable to in or about the 
collecting, receiving and compelling payment 
of the rents, Ac., including therein all expenses 
of suit, action, process, distress and.^all othei 
charges of management whatsoever.' it pro- 
vided that the interest upon the mortgages should 
be paid, and that the defendant should pay over 
to K. the residue of the rents, Ac., after answei- 
ing the puriioses aforesaid, and deducting and 
detaining out of such residue for his own use 
so much^^nd such sums of money as he should 
reasonably deserve, as a compensation tor ms 
care and pains, and trouble and expense in 
collecting, receiving and 
for the time being received or collected . 
that the receiver was entitled to repay himselt 
such sums as were reasonably expended by him 
ill the collection of the rents (iiitdudnig a salary 
or percentage paid to a collector)r apply- 

ing the rents, Ac., to the satisfaction arrears 

R. , . j. flt/i t-nrivtarno'PS. frtlhCi‘t V. 


ing me rent», cvu., vu 

of interest due upon the mortgages, pf'fp- 

Dipieley, S Soott (N.B.) 364 j 3. Man. i, b. 1- . •> 


Jur. 84B. 


•from that case having been provided lor - otiici- 
wise. V. iVrtjfc, r- Moll. 240. ■ • 


; Pmetiee— Shewing ..Canse.]— 'When a pe«tion 
foi’ a receiver has beeii presented under the Moi 1. 1 


To sue for Bent in Same of Mortgagor s 
Heii-at-Iaw.]— A mortgagor died, havingdovised 
the moi-teaaed lands to two tril-stees upon certain 
trusts. One of the trustees predeceased him, and 
the other disclaimed. The priheipal money and 
interest forover two months being due, mort- 

gagee appointed a feoeiver, under the 
aneing «d' T^rnneitv Act, 1881 Hekv 

1 that, undff i 



q>ls. Ppiee £12 e 


in half calf. 


; / Work of the 


OP/LDIA 


FHE 



Abridgment 


LIVING AUTHORI 


■ one author, but of tlie be 
\ incl comprehensive subjects 
I .-’short legal essays, but has 
! /ith refk-ences to ail import 
1 , ay require. 

i se have been allowed to 
I ecurate, and authoritative. 

have secured' the servic 


w, sometime Editor of the 
ttee of the Society of 


ynjj others, are conkihutors 


,,L,W. D. RAWLINS,, E.sq.,: Q. 
I'JOHN MACDONELL, Esq., 
|: ,M,. J. MUIR MACKENZIE, 
p r'E. A. 'WURTZP^URCt, tesq. 

BEYEN, Esq.^ 

T A. RRAXTON HTP.U.q f 


, A. BRAXTON HICKS, .Esq, 
fel'-H. ML CHALLIS, Esq., M., 
yv, mO\Y, Esq., M.A. 

I'E. MANSON, Esq. 

■Bl. FOA, Esq. ' ' 

-'b’ofessor F. W. MAITLANI 
, Y CYPRIAN YMLLIAMS, 
T, RALEIGH, Esq. 

L. GODDARD, Esq. 
i ,f. S. THEOBALD, Esq. 
|!HA8. BURNEY, Esq. 


REVIEWS. 

I ; pie right people, and dealt v 
" ■ i-like inainier, and with care 
. ;3xcessive detail .'’ — Lmv Qua 
. \ excellences are such that i' 


I •itformation on English Law. 


generally are known as thos 



llOmGAGE—Eeeeirer. 

■ BeceiversMp of Toils— Judgment Creditor 
proceeding tov Attacli— Injunction.]:-— Itr .a miit 
by -mortgagees :ot,,a. tiocli agarnst; tlie fcr'u.btees.,'atici 
a 'jiitliiinerit creditor, tlie chairman was a]'‘})OiTitc3<I 
receiver of the tolls, wdth direction to pay into 
court the balance, after paying the expenses of 
caiTving- on the concern, and Ihc intere.st. on the 
mortgages. A judgment creditor having after- 
wards proceetled to attach tlie tolls under the 
Coinmoni Law -Procedure Act, 1854, was 'restrained 
by injunction. It was insisted that the posses- 
sion of the receiver was either that of the dock 
company or of the inortgagees, ancl that in the 
former case the judgment creditor ought not ^to 
be restrained in the exercise of his legal remedies 
against the company, and, in the second, that the 
mortgagees had no power, under the acts of par- 
liament, to carry on the concern ; but this argu- 
fr 'ful I ment was held unavailing. Aniery. MHupnlhead 
20 Beav. S32 ; 24 L. J., 1 Jur. 

7 W. E. (i't-S-) d29 ; 3 W. E. 3S1. 

Increase of Interest in favour of First, as 
... , against Second, Mortgagee.]— A first mortgage 
cion oy secure the principal with Interest at 

/.^*^*L* bl, per cent., and was accompanied by a receiver- 
yoo . ni gpip the common form. A subsetpicnt 

mortgage wais made to M., containing a stipula- 
i v mm if the interest should be in arrear forty 

days, the receiver under the foriher deed, shoiiid 
itl the should stand possessed of the rents, after 

a ^ payment of interest oii the first moifgage, in 
mir . pay the interest on M,’s mo rtgage, am^^^^ 

pay the ultimate surplus to the mortgagor. The 
first mortgagees and the receiver bad notice of 
■ill not deed. \ By a subsequent deed the property 
3 down favour of the first mortgagees, 

reports an extra U. per cent, interest in the sum 

seemed by the first mortgage. The receiver at, 
times took possession at the instance o:f the fir 
mortgagees, and from the date of the last-men- 
tioned deed interest at the increased rale was 
. uniformly paid to the first mortgagees, sometimes 

I a fore- lyj mortgagor, and at other times bjr the 
decree receiver with his consent, no notice ever having 
similar been given to the receiver to ■: pay interest tO; M.,: 
r mort- : his interest was in arrear. A foreelGs:ure 

2 ceiver. having been instituted by the first mort- 

monejq gagees, a decree was made directing the usual 
3 iiaises ; account of wliat was due on the first mortgage, 
'as not derk certified the wdiole princi|>al to 

V mort- Put tlie vice-chanceiior directed him to 

- review his certificate, and to charge the first 

attach it. Ltsmore v. Chamlej/, Hayes, 3.-9. mortgagees with everything they had received 

from the receiver in excess of bl. per cent. : — 
Back Bents come into Eeceiver’s hands Held, that this decision could not be maintained, 
before Mortgagee takes ^ Possession.] — Money for that, whether the extra IL per cent, was 
in the hands of a receiver is not in custodia legis rightfully received or not, it was neither paid 
in the same way as it is when in the hands of a nor received in res}>ect of the jnincipal moneys 
sequestrator, A mortgagor of shares in a eom- and interest secured by the first mortgage, and 
panj paid interest on the loan till 1888, and died in could not be attributed to it, nor taken into 
.1889. In a creditor’s action for the administra- account in ascertaining what was due on the 
tion of his estate a receiver was appointed, to first mortgage, and that M.’s claim (if any) in 
whom the company issued debenture bonds respect of such extra payments must he enforced 
representing dividends accrued due on the, mort- by some independent proceeding. Zaw v. Gkmn, 
gaged shares during the mortgagor's life; The L. 11. 2 Ch. 634. 


!iifk*mnit%'. Ftih'Jiiihm v. JLentiedtj. 
498. 


To Distrain.] — A receiver of an estate j 

was ajipointed by a mortgagor and mortgagee. , 
Tlicy gave iiim power of distress and entry, and i 
ihe morigagor attorneil as tenant to the receiver j 
at a cert ain ivnt. Tlie deed provided that nothing 
therein sliuuld abritlge the right.s of the mort- 
ua.gee, I’he mortgagor afterwards became bank- 
rupt. and tile receiver <Ustrained for the rent : — 
Held, that the validity of the distress depended 
Uj,>on the existence of a tenancy to the receiver : 
that sucli a tenancy was created, pursuant to the 
intention of r.l! parties, by the attornment of the 
mortgagor t*) him. with the consent of the mort- 
gagee ;''and. that the express power of distress was 
not a powt‘r in gi'oss, but annexed to the tenancy, 
and that the distress was valid, eiititliin 
mortgagee to the pro<litceof it. .foUt/v. Avhvtli- 
28 li. J., Ch. 547 ; 5 Jur. (X.S.) 689 
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t'lie court Nvi'll not order payment by a recciyer 
of the princi|>ai money due upon an incum- 
braTice. Juu(r/u‘//\s‘ In- /v?, 25 L. 11.. Ir. 

8‘). 

Beference.] — A. (leiuiscd to E. two acres of the 
lands of M. ; B., on the next day, re-demised to 
A. the two acres of M., togethei’ with, six acres 
of the laiids of ^S., at a gross rent. A. then iuort- 
gaged the land of ]\L A receiver was appointed 
over the lauds of M. in a suit to foieelose the 
mortgage An. iirrear of the rent I’esei'ved outlie 
lease from E. to A. having accrued, tlie receiver 
was (Ordered to ],)ay to E. the sum in his hands, 
the pnxluee of tlie two acres of the lauds of M. ; 
and it was referred to die remembrancer to 
ascertain the sum so in the receiver's hands, and 
the rent' properly ])ayab]e out of the two acres of 
.M., having regai'<.l to the value of the whole of 
the lands comprised in the .lease from B. to A,, 
and the part included and not included in the 
inoitgage, with liberty of B. to proceed at law, 
a.s he iiiight be advised, in regard to any balance 
that niiglit remain duo to him after pa.yment by 
the receiver as aforesaid. Pea ml y. Foulhe.^ 5 
Itv Erp 11. 589. 

Restraining Receiver from making Pay- 
ments,] — The priorities of incumbrancers u}>on an 
estate were declared, and a receiver appointed, 
ivitli direction to keep down the incumbrances 
in a suit to which tiie first incumbrancer was 
not a party. The first incumbrancer filed a bill 
against the receiver and the several parties to 
the former suit to establish his priority, and 
praying that, if jiecessaiw, the second bill might 
be taken as supplemental to the first.” Tiie 
plaintiff in the second suit moved for an injunc- 
tion to restrain the receiver from making any 
farther payments to the other incumbrancers ; — | 
Held, ii'i’egiiiar. and tliat he ought to have 
applied in the fit'st suit for leave to enforce his 
legal remedies : — Held, also, that the court would 
not, on this occasion, determine whether this was 
to be taken tis a supplemental bill. Smith v. 
Pfflugham, 2 Beav. 232. 

Account.] — Where a person and his 

incumbrancers. E., 0. and .D., joined in the 
appointment of a receiver who covenanted to 
keep down the incumlnunccs, acconiing to their 
priorities, aiH.l pay the surpins to A. : — Held, 
that a subsequent mortgagee from A. could not ' 
sustain a bill against the i-eceiver and A. for an , 
account of the rents, and an ii.ijnnctioTi against ^ 
paying the surplus to A. in the absence of B., 
0, anti 13, idoY? v, liacMum. 17 Beav. 185 ; 23 
li. Ch. 481 ; 2 W. R. 9. 

Discharge.] — Cestnis quo trustent under a will 
instituted a suit to have the trusts carried into | 
effect, and to set aside a mortgage of a })art of i 
the t-rust estate made by the trustees. By the 


of the bill as against themselves, or op[)ose tlie 
insertion of the direction for a sale. They after- 
wards applied to have the receiver discharge<i 
and to be let into possession, and gave the notice 
prescribed by the mortgage. On tlieir applica- 
tion being refused, they appealed from the 
refusal, and at the same time from so miicli of 
the decree as rendered it obligatory on them to 
concur in the sale : — .Held, tiiat they had not 
adopted the proceedings in the suit, but were 
entitled to priority over the costs of it and 
of the action, and also to liave the receiver 
discharged and the decree varied so fai’ as it 
bound them to Join in the sale. Langton v. 
Langtan, 7 Be G. M. k G. 30 ; 24 L. J., Oh. 625 ; 

I Jur. (Jt.S.) 1078 ; 3 Eq. li. 394 ; 3 W. B. 222. 

Held, also (the testator’s estate in the subject 

of the security being equitable), that the court 
might direct possession to be delivered to the 
mortgagees. Ih. 

b. Under Irish Mortgag'e Act 

Rights.] — 'A receiver under the Mortgage Act, 

II & 12 Geo. 3,, c. 10, will be permitted to pay 
over money to a third person, upon the consent 
of all parties. Kelly v. O'Bnen, Hay. & J. 377. 

Liability.] — In a petition matter under the 
Mortgage Act, the court will not decide equities 
between owners of different parts of the mort- 
gaged premises ; and, therefoi'e, whej'C a receiver 
had received all the rents out of the portion of 
A., who had a right to be indemnified out of the 
portion of B., who had been requir(3d to pay 
nothing to the receiver for some years, the court 
refused to charge the receiver as for default at 
the instance of" A., the mortgagee having been 
paid all his interest. Lane v. Lyrieli^ 9 Ir. Eq. 
R. 501. 

Extension — To whom received Rents belong.] 
— A puisne mortgagee having obtained a recei ver 
under the Mortgage Act, a prior mortgagee, in 
a year after, extended the receiver, no rents 
liaving in the meantime been collected by him : — 
Held, that the prior mortgagee was entitled to 
all the rents due before the extension by him, 
but not collected till af terwai*ds. Boyd v. Burke, 
8 Ir. Eq. R. 660. 

A receiver was appointed in an annuity cause, 
and was afterwards extended to the matter of a 
petition presented by a prior mortgagee under 
the Mortgage Act Heh;l, that rents received 
by the receiver before the conditional order for 
extending the receiver to the matter was made, 
and which were still in court, belonged to the 
annuitant. JOaroren v. Collins, 2 Jones, 806, 

3. Receipt of Moneys by, in Fobe- 

CLOSUllE. 

Creneraily.]— Money in the hands of a receiver 


terms of the mortgage the mortgagees were not in a foreclosure suit is, m the iirst instance, to 
entitled to take possession, except upon a pre- be treated as tbe piamtitls fund, v- 

scribed nofiee. Before this notice had been Carew, 21^ ^ i 

given the pdaiiitili hail obtained an order for a (App.) xxxvi | 3 Eq. R. 496 ; 2 V\ . R. .i4o. 

receiver, and also an order to take proceedings " ' , 

with respect to a claim adverse to the interests Appointmemt after Foreclosure-yBalance in 
of 'all paidies’ to the ■suit. Afterwards a deerbe Receiver's ^bants.];-— Where a receiver was 
was made establishing the validity of the mort- appointed aft^r a judgment lor foreclosure, aiu 
gage and directing a sale, in which all parties there was ai Balance- in liis hamls reproseii mj,, 
were ordered to join. T% mortgagees wither «« t»emortj»|^I>FOi.e^ III' 
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1815 MORTGAdE— i?«c«u-cr 

Nathmal Oifc.le Worha Co.. 55 L. T. 673 ; 35 
W. E. 137. 

Before, and after, day ixed for Redemption.] 

— The receiver, appointed before judgment in a 2 
foreclosure action, received rents both before and 
after rlie day fixed for payment of the mortgage 
money: — Held, that a further account must be 1- Suits for^Foruclosuee, Sale, ok 
taken, and a further period of one month from EEBEMPTioisr. 

the date of rhe new certificate given to the ripTinml Pvineirtlp^s ISfH 

mortgagor to redeem. Peat v. KichoUon^ of j^int Owners, 181(5. 

L. T. 569 ; 34 W. R. 451. j„,icrrnent Creditor’ 1817. 

The receiver ami manager, appointed before Mort<mf>-ee or his Heir, 1 Si9. 

judgment in a foreclosure action, received moneys Mortgagor or Ids .Heir,' 1820. 

that represented the gross takings in the business f persrSial Representative, 1821. 
of the mortgaged pi'operty, which was a leasehold ’ ‘ Tenant for Life or Kemaindemian, 1822. 
public-house. The moneys were received from Tinstee 1823. 

daj to < lay, partly before and partly after the k* Cestui que Trust, 1825. 
date -fixed for redemption. The court made a After Assignment, 1828. 

final oi’d or for foreclosure, and directed that the Tvansfererr after Decree* 1828. 

receiver and manager should pass forthwith his 7* Other Cases 1829. ’ 

final account, and be discharged, his recognisance * ^ k, - . 

and bond to be vacated. The court also directed i , 

that the balance of the moneys on the receiver’s Principles. 

accouiU" should be paid into court, and gave Persons Interested.] — Oenerally all per- 

liberty to any of the parties to apply in chamber’s sons interested are necessary parties to bill of 
as to such balance, and also as to the costs of foreclosure. CaheeUj/ v. Pheljj, 6 Madd. 229. 
the present application, such costs being reserved. 

JMt T. Beagle. 55 L. T. 592. ' Parties entitled to whole Mortgage-money, ]— 

There can be no redemption or foreclosure unless 
Since Certificate.] — At the date limited for parties entitled to the whole of mortgage-money 
redemption in a foreclosure action, money was are before the court. Palmer v. Curllde (Ab/7), 
in court and in the hands of a receiver paid 1 Sim. & S. 423. 
under a mining lease since the issue of the chief 

clerk's certificate. The foreclosure judgment Parties to Beed.] — In a foreclosure suit, the 
gave liberty to any person redeeming, or, in the pjtrties to the mortgage deed, and. those claiming 
event of -foreclosure, to the plaintiffs, to apply RiR^er them, ought alone to be made parties, 
for payment to tlieraselves of funds in court or Auddeg v. Iloen^ 26 Beav. 195. 
in the bands of the receiver : — .Held, that the 

plaintiffs were entitled to an immediate order Allegation of Beposit — Bepositee, whether a 
for foreclosure absolute, and for payment of the necessary Party.] — An allegation in the answer 
money in court and in the hands of the receiver defendant had deposited a deed, the 

without any further account. Jenner-Fmt v. subject of the suit for redemption, with R., V>y 
Xeedham. (32 Ch. D. 582} distinguished. Cole- seciu’ity for an advance, and that the 

man v. LlemelVm, 56 L. J., Ch. 1 ; 34 Oh. D. 143 ; in the possession of R.’s solicitors, they 

55 L. T. 647 : 35 W. R. 82 — C. A. being also the defendant’s solicitors, does not 

■ ^ make R. a necessary party. Waters v. Mirmi, 

~ — I7o BartoPorecIosure.]— In a foreclosure 14 Jur. 341. 
action the fact, that a receiver appointed by the 

court lias received rents since the certificate Practice-— Same Person both Plaintiff and 
under the order nisi, is no bar to an immediate Befendant—Striking out.] — hi a foreclosure 
on Ler of foreclosure absolute , on default of pay- action by a first mortgagee against the second, 
ment pursuant to the certificate. Hoare, v. third and fourth mortgagees, and the executors 
Stephens. 55 .L. J., Ch. j) 11 ; 32 Ch. D. 194 ; 54 and trustees of the will of the mortgagor, the 
L. 1. 230 : 34 W. R. 410. plaintiff was also joined as a defenda,nt, as one 

hTTTrivJl f ‘he l.>Iea<linss must bo 

the hy strikh.g out the name of the plaiii- 

M as, a eo-defeudant. W.vHl v. 04 

mortgagee is not entitled to the rents so .I'eceived, 

except on the terms of bringing them into account Addins- after Beeree 1 \ drw/v.fnv 

L T proper cause within reasonable time, the action 

582 65 L T 37 ’ 34 W E Vfe-C ’a ^ as continuing, and new parties 

,0 i.,. 1 . , 04 vv. n. iOJ—U A. added under Judicature Act. Ord. L., r. 4. after 

Practice.]— The court to- save the e.vpense and %<‘eoree for ateolute foreclosure has been made, 
delay of a fitrther, reference to chambers allowed 
mortgagees to file an affidavit shewing the exact 
amount which would be due to them for.principal, 

dy-'l intepst and costs, after allowing ior. everything' b. yTaint Owners, ' ^ 

received' l^rought ■, down to" 'day for 'Which Person Partially Interested.] A bill for 

fix 'another clay redemption cannot be sustained by a party 
.■.<« for redemption. Ih; , ' having anartialinterest in tho.mihtvnf rXm 


R. PARTIES. 

1. Salf.M for Foreclosure, Sale, 
181 Q. 

Suits for Aeeount, 1830. 
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tion, in the absence of the other parties interested 
ill it. Ilenlcij v. StoH(‘, 8 Beav. 3.>r>. 

A person liavin.i,^ a t>artial interest in a real 
estate filed a bill for relief in respect of fraud, 
and for a redemption : — Held, that all the 
persons interested in the equity of redemption 
were necessary parties to the suit. Ih. 

One of Several Mortgagees.]— One mortgagee, 
out of several interested, cannot sustain a bill of 
foreclosure for his pro})ortioii alone, without 
makiisg the others parties. Lowe v. Moegivn^ 
1 .Bro. C. C. 30M. But see Montgomerie v. Bath 
tMa 3 Yes. 530. Jint ree 1 Bro. C. C. 
'365, n. . 

A. mortgages to B. in fee ; B. dies, having 
devised the mortgaged estate to C, and T). I), 

subsequently advances money to A. on the same 
security : — Held, that C, was alone entitled to 
file a bill for foreclosure, and that I), was 
pro])eiiy made a party defendant. Itemer v. 
Stohes. i W. lb 730. 

A trustee laid out the mone 3 " of different per- 
sons on a mortgage : foreclosui'e by one cestui 
que trust as to his share allowed. Montgomerie 
V. Bath (^Manjnia'), 3 Ves. 560, But see Lowe 
Y. Morgan^ 1 Bro. C. 0. 368. 

Where a mortgage is made to twm for a sum 
of money, of which each had lent a portion, one 
of the mortgagees mm file a bill of foreclosure, 
making the other mortgagee a defendant : and 
the plaintiff in such a suit is entitled to the 
usual tlecree of foreciosru’e on default of pajunent 
of the %vhole mortgage debt, in the proportions 
due to the phuntiff and defendant respectively 
together wdth their respective costs. Daceiqmt 
V, Jamer, 7 Blare, 210 ; 12 Jur. 827. 

Personal Representative of Deceased.]— 

Where a mortgage is made to seveinl persons 
jointh', they are, in equity, tenants in common 
of the inortgage-mone^’, and the representatives 
of such of them as may be dead are necessary 
parties with the survivor to a bill for foreclosure 
or redemption. He kens v. (Jo well, 1 Beav. 529 ; 
8 L. J., Ch. 371 : 3 Jur. 861. 

Mortgage of Interests of Tenants in Common.] 
— Parties necessary to a redemption action by 
mortgagees of the interests of tenants in common, 
whether of an undivided share or of the entiretj’-, 
stated. Bolton v. Salmon, [1891] 2 Ch. 18; 61 
L. T. 222 ; 39 W. R. 589. 


1 half calf. 


Subsequent judgment creditors of the mortgvigor 
were not parties. On objection by a purchaser 
under the decree Held, that the judgment 
creditors were not bound by the proceedings, 
and liberty was given to bring them before the 
court. Knight v, Poeoeli, 24 Beav. 136 ; 27 L. J.. 
Ch. 297 ; 4 Jur. (K.s.) 197. 

Held, also, that in their absence a good title 
cannot be made to a purchaser. 2 h. 

The mortgagor had executed a creditor’s deed, 
but the judgment creditors had not accedecl to 
it : — Held, that the trustees of the deed did not 
represent them under the 15 & 16 Yict. c. 86, s. 12. 
Ih. ■■■ 

A puisne creditor by judgment, wiio is in 
possession under a grant in ciistodiam, is properly 
made a defendant to bill by prior mortgagee to 
foreclose, and cannot insist that the regular 
course to affect his possession is hj applying to 
the court of exchequer for liberty to traverse 
the inquisition ; the form of the proceeding not 
varying the nature of the debt, which is still to 
be treated as a private debt to a subject, and the 
use of the king’s name as form merel}". 31 Gurney 
V. Croghmi, 1 Moll. 508. 

Whether Prior or Subseq.uent to Mortgage.] 
—In a bill for a foreclosure and sale of mortgaged 

rs, of the mort- 
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lands all the judgment creditor 
gagor are necessary parties, whether such judg- 
ments are prior or puisne to the plaintiffs 
demand, and wdiether they are a lien upon legal 
or equitable estates. This doctrine rests upon a 
perfectly valid foundation, whether referred to 
the general principle of courts of equity or to 
the effect of the stat. & 4 Yict. c. 105, s. 22. 

Morton, I Dr. cS: War. 171; 1 
Con. & L. 252 ; 4 Ir. Eq. R. 119. 
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bill brought to foreclose such mortgage"; and, 
therefore, a bill brought by such a jhidginent 
creditor against the mortgagee, who had pur- 


c. Judgment Creditor. 

Ixenerally.] — The court ordered a 1 
closure to stand over to make a judgme 
the only incumbrancer not before t’ 
Ijarty, );nit would lujt adopt as a genei 
usual practice to mfike all incumbranc 
Whwkeder (^Buhoq?) v. Bear or, 3 Ye£ 
8 E, E. 132, iL 

Sufesettieiit to Mortgage.]— Judgr 
tors, whose jmlgments have been^c 
subssequentiy to the plaintiff’s securit 
made parties to a bill of foreclosure 
s'uJicient that they should be served ' 
of the bill under the twenty-third of 
of August, 1841. Scmble, however, 
rale may be relaxed iii cases' 'where tin 
creditors are inconveniently nuineroiu 
V. Pagnter, 1, Oolk.C. 0. 530 ; 14 H. J 
Jur. 1063, 


hancery 
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re‘oewal)le for ev 
judgments are re 
hiU of all the live: 
ho obtained a rene^val, they will not attach on 
the inoj-tgaged i)remises, if sold under a decree 
in a, foreclosure cause. A subseciuent renewal 
obtained by the mortgagor is in trust for the 
mortgagee, and the subsequent creditors on the 
Cfiiiity of rctleinptiou are not necessary parties 
to a bill for a foreelosure and a sale, unless they 
had sued out clegits before the bill wms tiled. 
Ldand v. Jlunf. i .Hog, 801:. 


mortgage, and 


Bill by Executor of Mortgagee.] — The heir of 
the moitgugee, to whom the legal estate' in the 
mortgaged jjremises has descended, is a necessary 
party to a ]>iil of foreclosiu'e iilod by t he exeem or 
of the mortgagee. Soott v, AVraZZ, 8 Kuss. 470. 

Bill by Devisee.] — Every devisee of a mort- 
gaged estate, that biangs a bill to redeem, nco<i 
not make tb.e heir-at-law a ])ai‘ly. [f the }>lain,- 
tiff claims to have tiie will ostalilished, it is 
necessary ; if only a title under tlie will, it. is 
not. Lvu'h v. Xan(jl(t, 2 Yes. -1-81. 

A tejiant for life, rernaindm’ to B, in fee ; B. 
mortgaged his estati; to C.. who devised it to "D. : 
D. need only foreclose against B., for the heir of 
C. had no interest, and need not be made a party. 
Williams v. Bau^ 2 Ch. Ca. 82. 

After Assignment.] — Sec j. post, col. 1828. 


Before Issue of Execution,] — Semble, that 
juiigmeitt creditors who have not 
are not necessary parties to a 
BaiJcij^ In 38 L. J., Ch. 
; 17 R. m. 


registered 
Issued execution 
foreclosure suit, 

287 ; 20 L. T. 16. 

In a foreclosure suit by mortgagees, judgment 
crediir.or.s who hatl not issued execution were 
matie defendants : — Held, that they were un- 
jiecessary ])arties, and. having disclaimed all 
interest uptui being servetl with a copy of the 
bill, they were dismissed with costs. Cook v. 
JJart 4i L. Ch. 148 ; L. II. 12 Eq. 450 ; 24 
L. T. 770 ; 10 W. K. 047. 


,e. Mortg-ag-or or his Heir. 

G-enerally.] — The mortgagor or his heir should 
be a party “to bill by mortgagee. Jloioes v. 
Wadham-i Jiidgw. 100. 

Bill by Second Mortgagee.] — The moitgagor 
i.s a necessary party to a bill by a second mort- 
gagee to indeem the lii’st mortgage, and fore- 
close the equity of I’edemption. Fanner v. 
Curtis, 2 ISim. 406 ; 20 II. R. 140. 

In a bill by a second moitgagee to redeem the 
first mortgage, the mortgagor or Ins heirs must 
be before the court ; heir being abroad, the 
court cannot proceed. Ftdl v. Brown, 2 Bro. 
C. C. 276. 

A second mortgagee, to redeem a prior mort- 
gage, must make the heir of the mortgagor a 
party, tlioiigh the seeoiid mortgage is "ouiy of 
part of the estates comprised in the first, *ai]d 
under a different title. Ihdk v. Clinton (Jjord'), 
12 Ves. 48 ; 8 K. R. 283. 


After Issue of Execution.] — ^A., a registered 
judgment eretlitor, who had issued execution and 
registered, but never e.xecutcd the same, held to 
be a proper party to a foreclosure suit instituted 
moi'C than three months after regi.«5tration of 
execiTbion ; and, after having disclaimed and 
received notice not to apjjcar, was disallowed his 
costs of appearance. Apjdedm y. Sturgis, 10 


d. Mortg'ag’ee or Ms Heir. 

Prior Mortgagee.]-— A puisne mortgagee can 
sustain a bill of forecL ;sure against the nioitgagor 
.and mortgagees 
making the prior moi-tg 
v. Cooper 


;ubsc{|iient to himself, without 
a pai ty. iliehards 

Beav. 804. 

A second mortgagee may hie a bill of fore- 
•ciosure against the mortgagor and third mort- 
gagee, without making the first mortgagee a 
party, lloscy. Page, 2 8im. 471 : 29 R. R. 142. 

An old mortgage is made to B. for 850Z,, wdio, 
in 170.5, makes an under-mortgage to C. for 800Z. 
C. brings a bill to foreclose ; B., the original 
mortgagee, or in case , of his death, his repre- 
sentative, on edit to be made a party. Ilohart v. 

2 P. #m.s, 648. 


Absent Mortgagor.]— Although it is a principle 
not to foreclose an ai)sent mortgagor, the reason 
of that depends mainly on the principle of fore- 
closure as contiusted with sale of a competent 
part. Lord Ohancellcn' has no doubt that it 
can, especially where a descent has been cast, 


is for a sale of a competent ])art. Gowan v. 
Tgghe, 8 Moll. 113. 

— - Absent Heir.] — It is a iirinciple not to 
foreclose an absent mortgagor ; but there is not 
in the case of absent heir any principle by which 
tb.. is precluded from selling a deccase<l 

debtor’s I'cal estate. Lealuj v. Dancer^ 3 Moll 


Puisne Mortgagee.] — In a suit by a prior 
mortgagee for foreclosure and sale, the heir of 
mortgagee of equity of redemption is not a 
necessary jiarty. Wliltla v. Nalliday, 4 Hr. & 

War. 267. S . " Cl, nom. Whittle v. IlaUhtag, 2 
Con. & Ij. 480. the court 

Puisne mcjrtgagee not bound by an account debtor’s v 
taken in a forcciosure cause to which he was 
not a })arty. Pick v. Bntler, 1 Moll 42. 

Hecond 'mortgagee, whose deed is registered, 
not made a party to bill by first mortgagee to 

foreclose and sell, is entitled to redeem the pur- ^ 

chasm* under the decree, " Ohnshj v, seen rity, is a necessary part 

''2"MoIL'5R3:' ^ ' '■■■-■■ - "■ - 

Mortgagee subsequent to Judgment.]— Juclg- Bankrupt Mortgagor,]— Though on bank- 

ment creditor, prior to a mortgage'p'need not ruptcy of mortgagor there was no bargain and 
make the 'subsequent mortgagee' partydn ■ order .sale of estate to his assignees, yet bankrupt is 
to nostnone him. Shiphkd v. .3'Bwanst. not nece.ssary party to bill of foreclosure. LUgd 

' r ' k./':,,,: . V. 5 Madcl. 282 ; 21 B. R. 292. 


Mortgagor of Collateral Security.] — To bill 
of foreclosure against the principal hiortgagor, 
the mortgagor of another estattx as a collateral 
, ly- Stokes y, Clcaakm., 
3 Swanst. 150 ; 19 ii, B. 188. 
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Of deceased Tenant for life.] — The personal 
representative of a deceased tenant for life of a 
mortgaged estate is not a necessary party tcj a 
bill by the mortgagee against theretnaiiulerinan, 
although the bill piay payment of an arrear of 
interest which accrued during liis lifetime. 
lV‘^/nne v. Sh/ft)(, 2 T^h. 303. 

A tenant for life and a tenant in tail joined in 
a mortgage to A., and afterwards in a sale to 
another party. The tenant for life died. A. 
hied a bill for foreclosure : — Held, that the repre- 
sentatives of the tenant for life were necessaiy 
parties. C%alw Y. (rwynno, 0 L. J., CTi. 274. 

Of Vendor.] — Bill brought to redeem against' 
the defendant, who had notice of the plaintili’s 
title, but bought of W., who had no notice ; the 
objection allowed for not bringing the 3‘epresen- 
tatives of W., before the court, or othcj'wise the 
defendant w’ould be deprived of that defence. 
ZiHother Y. Carlton. 2 Atk. 139. 


f. .^Personal Bepresentative. .. . 

rtgagor.j — The })ersonal lepresentative 
iiortgagor is a necessary party to a bill 
ixecution of a trust for sale by way of 
j. CJirhnoplierrS v. Sparlie, 2 J. W.229, 
bill against tJie beir of th.e mortgagor 
])a\'niont or hold without ,i‘edem]>tioo, 
onai representatives of the mortgagor 
made a party. Mcelier v. Tanton"2 Ch. 


vbridgmei 

jiVING AUTI 


Mortgage of Ereehold lease.] — Personal repre- 
sentative of mortgagee of freehold lease, sufficient 
defeiifiant to bill to redeem. Ifuan v. Manqaa, 
2 Moll. 7)21. 


Party Dying before Foreclosure absolute.] — 
The defendant to a foreclosure action died insol- 
vent before foreclosure absolute ; there was no 
legal representative of his estate ; an order was 
made in chambers appointing one of his nest of 
kin to represent his estate for the purposes of the 
action. The court refused to make the foreclosure 
absolute in the absence of a properly constituted 
representative of the mortgagor. Aylward v. 
Xetm, [1891] 2 Ch. 81 ; 64 L. T. 250 39 W. R. 
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Joint Mortgagors,] — A. and B. bori'ow money 
from a banking-house, in. which A. is a partner, 
and deposit with the house, as a security, the 
title-deeds of so, me property bought by A. and B. 
jointly on a biiiiding speculation. A. dies, leaving 
an infant heir-at-law. To a suit by the surviving 
partners of A. in the banking-house against B. 
and the heir-at-law of A., to have the mortgaged 
pro|)erty sold, and their debt paid out of the pro- 
ceeds, the |.)er3onal representative of A. is a 
nece.ssaiy pariy. Seholefudd v. Jleajleld^ 7 Sim. 


S’. Tenant for Life or Bemaiiiderman. 

Tenant for Life.] — A. having a life estate in 
the remainders over in strict settlement, subject 
to a mortgage of the settled property for a term 
of 3 ,000 years, demised the pro})evty for a term 
of 200 yeai’s, if he should so long live. A pur- 
chaser of the term of 200 years filed a bill to 
redeem against the termor for l.OOO years, who 
\vas the hi'st mortgagee of the estate : — Held, 
that A., the owner of the life estate, .subject to 
the term of 200 years, was a necessary party. 
Hunt or v. Mar Mow. 5 Hare, 238. 


Two Mortgagees.] — The representatives of one 
of two mortgagees were held necessary parties to 
a suit by the survivor, though it was alleged but 
not prro’cd that it was a mortgage in trust, and 
that the representatives of deceaserl Jiiortgagee 
had tSicrefore no interest either in equity or in 
law’. Vlckerr v. C-owdl. 1 Beav. 529: 8 L. J., 
Ch. 371 ; 3 Jur. 864. 


Trustee being also,] — In a suit for fore- 
closure or sale, the surviving trustee and executrix 
of the mortgagor, being also tenant for life of 
the property, sufficiently represents the |■)ersons 
interested in remainder. Marriott v. Xirkham, 
3 Gift'. 536 ; 31 L. J., Ch. 312 ; 8 Jur. (N.s.) 879 ; 
6 L. T. 17 : 10 W. E. 240. 


Proceeding in Absence of,]— A bill of foreclo- 
sure was ii led by a sub-mortgagee ; the mortgagee 
had died, and his I'eprescutative was not known : 
—Held, that the court could not, under the 44th 
section of the Chancery Amendment Act, direct 
the suit to proceed in the absence of a represen- 
tative of the. mortgagee, against whoso estate a 
decree was asked. Xrmion v. Biroh. 22 L. J.: 
00,911. 

In a foreclosure suit by a first incumbrancer, 
a decree was made, and afterwards a defendant.,- 
a subsequent nK,>rtgagee (who was one of eight 
persons standing in a precisely similar situation, 
and ill respect of whose mortgages there was 
onl}" one light ' of redemption given) died, .and, 
there being a difficulty In obtaining representa- 
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iiiG:. the hill was dismissed with costs. BUey v ‘ 
Croud(} 7 L 2 Dr. & Sdi. 293 ; 10 Jur. (K.S.) 1251 ; 
IIL. T. 591; 13W. R. 223. 


Executor of Mortgagor Teuaut for Life, iu 
Action hy succeeding Tenant for Life.]— A. being 
tenant for life of an estate, and the owner of a 
charire of 20,000j5. thereon, mortgaged the 20, 000?. 
to B. for IhOOOZ. He afterwards mortgaged it 
ajid other ])ropert 3 ’ to C. for 24,000?. A. died, 
and the succeeding tenant for life praj^ed a 
redemption against C., on payment of snch a 
sum as was due on account of the 6,000?. (thus 
splitting the charsre of 20,000?. into two por- 
tions) Held, that both B. and the executop 
of A. were necessary parties to such a suit. 
KcnHlnytoii {Lord) t. Bonverie, 10 Beav. 194. 


Tenant in Taii.]--It is sufficient if the first 
tenant in tail is a party to a bill of foreclosure. 
Beynohhoii v. Perhhis, Amb, 564 ; Dick. 427. 

Where mortgagee in fee has made an absolute 
com’cyance. witlT several limitations, and remain- 
ders over, the first tenant in tail at least must 
be brought before the court. Yates v. Mambhj, 
2Atk. 237. 

A. made a mortgage and then made a marriage 
settlement of the ecpiity of redemption, wherein 
he limited it to his wife, then to the issue of his 
body, remainder in tail to his brother ; the 
mortgagee brought his bill against the mort- 
gagor for a foreclosure, but he did not make the 
brother a party, yet he had a decree. The mort- 
gagor afterwards died without issue, and the 
lands remained to the brother by the* settlement, 
who brought his bill to redeem, which was dis- 
missed. Boson rrteky. Bartojr 1 Ch. Ca. 217, 220. 


Bemaindermen— Pi’oceeding in Ahsence of.] — 
Mortgagor, on the marriage of his daughter, 
executed a settlement of the mortgaged property 
to the ttse, after the marriage, that his daughter 
should receive a rent-charge of 200?. a year for 
lier life, and subject thereto to the use of trustees 
for a term of 3 ’ears, for further securing the rent- 
charge, and for raising 4,000?. for the children of 
the inaiTiage, remainder to the use of the mort- 
gagor in fee. There wein several children of the 
marriage, who, with their father and mother, 
were resident out of the jurisdiction : — Held, 
that a suit of foreclosure could not proceed in 
their absence. Anderson v. Stnther, 2 Coll. C. C. 
209 : 14 L. J., Oh. 377 ; 9 Jur. 806. 

See also N. 7, ante, col. 1721. 


h. Trustee. 

Box Mortgagee.] — In bill to foreclose mortgage, 


trustee for mortgagee is a necessary party. 
Wood V. WaUams, 4 Madd. 186 ; 20 R. R. 291. 


Bevisee in Trust,] — The devisee of the equity 
of redemption in trust for other persons is a 
necessary’- partv to a foreclosure suit. Scully v. 
Scully, 3 Ir. Eq. R. 494. 

Trustees of a will, whereby property is devised 
subject to mortgages, sufficiently represent the 
devisees. Cockhurn v, Aulieit, 3 W. B, 641. 


,* , Bor Sale and Payment.]-— Trustees appointed 

to sell a reversionary interest in stock, and pay 
off a mortgage thereon and hold the surplus for 
p.he. mortgagor,, are :‘noit hecesBarj: parties to 'a 
of foreclosure brought, by the mortgagee. 


Having agreed to Convey.] — In a foreclosure 
suit a trustee, in whom was vested the legal 
estate in the mortgaged property, and who had 
agreed to convey it to the plaintiff wheji required, 
is a necessary party. Ilichens v. Kelly, 2 Sm, &: 0 . 
264 ; 2 W. R. 441.*' 


Retired.] — Where a marriage settlement con- 
tained the usual power to appoint new trustees,, 
and one of the trustees relinquished his irust, 
and a memorandum to that effect was indorsed 
on the settlement, but no new trustee was 
appointed in his room, and, after his retirement, 
the remaining trustees lent out the trust-mone}’’ 
on mortg-ige"; — Held, that the retired trustee was 
a necessary party to a bill of foreclosure of the 
mortgaged estate, Adams v. Paynter, 1 Coll. 0. C. 
532 ; 14 L. J., Ch. 53 ; 8 Jur. 1063. 


Of Settlement.] — A lessor having been evicted 
for nonpajnnent of rent, under the Ejectment 
Statutes in Ireland, an equitable mortgagee of 
his interest filed a bill for redemption against 
the landlord : — Held, that trustees of a settle- 
ment to whom the lease had been assigned, wore 
not necessary parties to the suit. GeragJity v. 
Malone, 1 H.‘L. Gas. 81. Affirming, 3 Dr. & War. 
239 : 5 Ir. Eq. li. 549. 

A tenant for life mortgaged under powder the 
inheritance for 500?. and 1,000?., and afterwards 
paid the first mortgage, and took an assignment 
to a trustee. After his death B. became entitled 
to the mortgages. C., the tenant in tail, being a 
minor, covenanted by marriage articles, in 1827, 
to convey the lands in trust to sell and pay off 
the debts then affecting them, and subject 
thereto for herself for life, remainder to her 
children, and a recovery was suffered on her 
majority. B. filed a bill, and obtained a report, 
finding, in 1835, that arrears of rent, and fines 
due in the life of A,, and after, were paid off by 
loan on mortgage, and found this sum and the 
two mortgages, with interest on them all before 
the death of A. to the time of the report, to be 
due, and a sale was decreed to pay them. In 
1840, B.’s assignee filed a bill, not making the 
trustee of C.’s settlement a party, and obtained 
a decree to carry the former decree into execu- 
tion : — Held, that the trustee was a necessary’' 
party as representing the inheritance. Magawley 
V. Brady, 9 Ir. Eq. 11. 59. 

Two estates, A. and B., were subject to tlie 
same mortgage. The owner, on the marriage of 
his son, settled A. in strict settlement, and the 
trustees were empowered “from time to time, 
and when, as occasion should require,” to sell 
ariy part of A. and pa}' off the mortgage, so as 
to exonerate B. The owner afterwards mort- 
gaged B. to the plaintiff, but without any e.xp.ress 
mention of the exoneration clause. The plaintiff 
having filed a bill to enforce the exoneration 
clause, without making tlie trustees of the settie- 
ment parlies, it was dismissed with costs. Jloohe 
V. Kensington {Lord^, 21 Beav. 470. 

The time for exercising the trust for sale would 
seem to be wffieu the B. estate would be made 
liable to pay the charge on the A. estate. I b. 


And Executor.] — Iii a foreclosure action, the 
trustee and executor of a mortgagor sufficiently 
represent the cestui que trust under the 'mort- 
gagor’s will, and therefore tliey arc not necessary 
parties. Booth and-' Kettle-well's Co-ntraH, In re^ 
62. L. J., Ch. 40 ; 3 E. 93 ; 67 L. T. 5.^0. ' ^ 

In a foreclosure action, the trustees' ami 
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executors of the will of a deceased mortgagor que trust must be a pimty. Whidler v. WeM. 
sufficiently represent the estate of the mortgagor Buub. 53. ' ‘ 

for all the purposes of the action ; and it is not 

necessary to bring the cestui ^que trust before Assent.]— On the hearing of a foreclosure 

'^‘^1 Wavell v. claim, it appeared that the equity of redemption 

65 L. T. 851. was Tested in trustees on certain trusts, and that 

TT 3 T T ^ the persons interested under the trust' were not 
A Judicature made parties. The court ordered that the persons 

Act. .rd. X /X. r. /. trustees of an equity of interested should be made parties, or that 
redemption sufficiently represent their cestuis evidence should be given that they knew of the 
que triistent in a reilemption suit, no direction proceedings, and did not ob ject. jidorY.JlorrU 
to the contrap’ naving been given by the court. i g,,,, g. 503 ; 22. L. J., Gh. 1051 ; 1 W. E. 426; 
v. Jordan., oi L. J., Ch. 129 ; 6 App. ' ' 

Gas, ()98 ; 4o L. 1. o9d ; ^ Trust to Sell.]— Where equity of redemption 

A thru ling, L. Cli. 20.) ; l,-5 Ch. D. 639 ; 4L conveyed to trustees to sell, and with powei 

Ij. X. lOJ y Zo V\ . Ill, D'i.J 'O. A. i-UGf^hartrA miTAlia-HArfl Uv TAAA'inf ie rlAAss itaI 
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Mortgage by Trustee not Adopted by.] — Cer- 
tain stock having been sold out by the trustees 
and invested in mortgage : — Held that the cestuis 
que trustent of the stock, not having been parties 
to nor adopted the mortgage, were not necessary 
parties to a suit for foreclosure. Allen, v. Kmqlity 
5 Hare, 272. Affirmed, 16 L. J., Ch. 370; 11 
Jur. .o27. 


mortgage ot his interest as a secuniy to them, liifant.]---Aneqiiity of redemption was granted 
W. atterwards assigned his interest to trustees by deed to trustees, upon trust for certain parties, 
for the boncht of scheduled creditors, and a ^.bom were infants. The mortgagee 

bill was filed by E. and I. to redeem the inort- foreclosure against the trustees 

gaged projierty : Held, that the creditors settlement, and the adult cestuis que 

scheduled were necessary parties, and not suffi- trustent only as defendants. One of the latter 
ciently .represented by the surviving trustees j^fter the iiling of the bill. The court, upon 
alone, and that the defect was not supplied by j^^otion for a decree of sale, made the decree in 
a siq,iplemcntai bill bringing m_ a few of the the absence of the infant cestuis que trustent 
other creditoi's, to which latter bill the trustees the repi’esentative of the deceased defeii- 

were not parties, the trustees being themselves affidavit of the trustee of the 

creditors, and one having a distinct mortgage of settlement that it would be for the benefit of the 
the eqiiit jqof redemption. ^ Holland v. JMUry 3 hifants, and ordered the proceeds to be paid into 
Hare, 6»8 ; 12 L. J., Ch. 486 : 6 Jur. 1011 ; 7 Jur. The costs of the trustee, as he would be 

^>20, a necessary party to reconvey, were ordered to 

Proceeding after Service on, but without Paid out of the mortgage debt. v. 

Notice to.] — A decree for foreclosure was made H.) - 

against a cestui fine trust, luid the bill was taken i, j-ee.l-In a suit by devisee of mortgagor 
pro eoiiiesso against tas ti ustees. The decree j.g£iggjn the mortgaged estate, where the defen- 
was served on trustee, but without the alleged mortgagee, claims an absolute 

necessary notice. Alter the expiiation of three Ylrtue of the Statute of Limitations, 

years the court disyoiised with service legateti, whose legacies are under the will of the 

decree on the trustee altogetheis and it btorfcgagori charged on the mortgaged premises, 

absolute against him. Ihvrffood v. Cane, 33 ^ ,|e®es4ry pii-ties. JjafeMoi- v. MiMleton, 

' , 6:flare,7a ' ■■ " , , ; 

Bee also 7ieM snhludslon. Devisee' of .real estate in trust to pay debts 

' . ^ * ahd 'llg^oies, 'Sitbject , thereto the residue to 

a’ j 4, 4 m 4. : onebf'.the 'devi^or’aico-heirSj^'W'hp.was.also resi- 

' Cestui que arust*_ ^ ■ clnary.'J^atee. ‘''.Mortgage by. her, and -(several 

As well as Trustee.]— Bill of redemption years -after)^' bill ''hied agoainst mortgagor, and 
against the trustee is not ^sufficient, the cestui against devisee in trust to foreclose Held, oil 
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exceptions to title by purchaser, under the decree made parties to the suit, the court held that the 
to sell made in that cause, for all persons having proper course, notwithstanding r. V) of the 
proved charges prior to the mortgage, that the 15 & 16 Viet. c. 86, s. 42, was to make them 
co-heirs w'ho came in and proved their legacies parties. Cropper y. JlellerHlu 24 J., Oh. 430 ; 
charged on the lands were not necessary parties ; 1 Jur. (N.s.) 299 ; 3 Eq. E,. 492 : _3 W. E. 202.^ 
that no account of testator’s debts and legacies Since the 15 &; 16 Viet. c. 86, the trustees of 
need be specifically directed, and that, the same mortgage represent the cestuis que trustent 
person being residuary devisee and legatee, the sufficiently to protect the mortgagor ; but where 
account of the testator’s personal estate wms the surviving trustees, or the representatives of 
immaterial. 2la(femm v. FaMo% 2 Moll. 569. the trustees, alone are parties, the court requires 

the cestuis que trustent to be also represented, in 

Eesiduary Mortgage Term.] — To a bill order to secure the due application of the trust 

for the redemption of a mortgage term, all the property. Staoeifield v. IlohaoR, 16 Beav. 189. 


cestuis que trustent interested in the produce of 
the term as residuary legatees under the mort- 


Ord. XVI. r, 8.] — Foreclosure action by a first 


ga gee’s will are necessary parties, although they • mortgagee against the mortgagor, and a second 
are numerous and the property small, and mortgagee, who had become bankrupt. The 
although the trustees have power to give a dis- second mortgagee was a trustee of the money 
charge to purchasers. Oahourne v. Fallows, 1 secured by his mortgage, for various persons : — 


Euss. & M. 741. 8, a, o L. d. (o.S.) Ch. 29. 


Held, that, notwithstanding Ord. XVI. r. 8, the 
persons beneficially interested under the second 


Under Will.] — A. B. mortgaged a leasehold mortgage were necessary parties to the action, 
property,, aiid afterwards .specifically bequeathed Francis v. Harrison, 59 L. J., Ch. 248 ; 43 Ch. D. 
it to A. and B., on certain trusts for C., D. and 183 ; 61 L. T. 667 ; 38 W. E. 329. 


it to A. and B., on certain trusts for C., D. and 
E. ; — Held, that 0., D. and E. were proper 
Xmrties to a bill to foreclose. Coles v. Forrest, 
10 Beav. 552, 


Ord. XVI. r. 9.] — In a foreclosure action an 
order had been made in chambers, under Ord. 


A mortgagor of copyhold estate devised all his XVI. r. 9, authorising two of a large class of 
real estates fo two trustees, upon trust that they, persons, all having the same interest in the 
or the survivor of them, or the heirs of such equity of redemption, to defend in the action on 
survivor, should sell the same ; and he declared behalf and for the benefit of the others : — Held, 
that their or his receipts should be sufficient dis- that a foreclosure order could not be made unless 
charges, and appointed them executors of his all the persons interested in the equity of redemp- 
wilL One of the trustees and executors renounced tion were parties to the action. Crljfitk v. 
pj'obate and disclaimed the trusts, and died in Pound, 59 L. J., Ch. 522 ; 45 Ch. D. 553. 
the lifetime of the other, who was admitted to 

the copyholds, and then died intestate. The . ^ ^ 

representatives of the mortgagee filed a bill of j* Assignment, 

foreclosure, making the heir of the surviving eenerally.]— Mortgagee, having assigned the 
trustee the only defendant ; but it was held, whole of his interest, need not be made a party 


that the persons beneficially interested under the to a redemption bill. Norrkh y. Mar shall, i 
will of the mortgagor were necessary parties. Madd. 475. 

Chamherlain sf. ThaclteT,\%'L, J., Ch. 489; 14 

J ur. i 90. Without Mortgagor . ] — Heir of mortgagor need 

not bring original mortgagee before court where 
Under Settlement.] — On a bill by a first mort- latter has assigned without mortgagor joining, 
gagee against the mortgagor and second mort- lUU v. Adams, 1 Atk. 39. 


gagee, for foreclosure, it appeared that the money 
advanced on the second mortgage had been | 
settled : — Held, that the parties beneficially en- 


Witnessed by Mortgagor.] — In this case the 
original mortgagee who had assigned, was made 


titled were necessary parties to the suit. Cold- a defendant, the mortgagor not being a party to 
so/ id. V, Stonehewer, 9 Hare (App.) xxxviii. ; 22 the deed ; but being a witness to the deed, 
L. J., Ch. 109 ; 17 Jur. 199 ; 1 W. E. 91. Master of the Eolls said, there should have been 


the deed ; but being a witness to the deed, 
Master of the Eolls said, there should have been 
_ ^ ^ direct charge that he knew the contents of the 

Under 15 & 16 Viet. e. 86, s. 42.] — Decree for deed, and agreed thereto. Jamieson v. Enalisli, 
foreclosure, under the statute 15 &: 16 Vict.c. 86, 2 Moll. 337. 
s. 42, r. 9, against the devisees in trust and exe- 
cutors of the mortgagor, being all the persons Transfer pendente lite.]-— The plaintiffi, in a 
who had control over the property out of which bill to redeem, transferre<l the mortuae'e property 
the mortgage was to be satisfied, in the absence pendente lite field, that the suit'could no'^t 
of the cestuis que trustent under the will of the tnoceed in the absence of the transferee. 


mortgagor. Sale v. Kitson* 3 Be G. M. & G. 119 ; 
10 Hare (App.) 1 ; 22 L. J., Oh. 344 ; 17 Jur. 170. 

The court refused to act on the 15 &; 16 Viet, 
c. 86, s. 42, r. 9, dispensing with the parties bene- 
ficially interested, in a suit for foreclosure against 


Johnson v. Thomas, 11 Beav. 501. 


c. 86, s. 42, r. 9, dispensing with the parties bene- Transferee aftex' Decree, 

ficially interested, in a suit for foreclosure against Generally. ]~-If a party to a foreclosure action 

- the infant heir-at-law of the mortgagor, where has assigned his interest after decree, the assignee 
the devisees in trust under his will had dis- may be made a party to the action even after the 
claimed, and no adult parties who would be in order for foreclosure absolute. CampMlrHIohp 
possession of funds to recl^m were before- the land, 47 L. J., Ch. 145 : 7 Oh. D. 166 : 38 L, 
court as defendants. Toma v; . Ward, 10 Hare 128 ; 26 W. E. 109. 

(App.)'li ; (App.^ lyfii,'-,' ^ . V " 

^ , Where, in a suit, instituted; , to foreclose , 'the 15 ^ 16 Viet. e. 86.]— After a decree, a mort- 
equity redemption of 'an. restate; vested 'in a gage of the property, the subject-matter of the 
.tfusteej lU^^truist fot four pemons, who /were not suit, was created, and an order was made, upon 
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making tlie ee^stui que trust (the assignor) a 
party. The prayer of the hill was for an injunc- 
tion, an account, and payment merely. The 
defendant demurred for want of parties, thereby 
admitting the statements in the bill : — Held, that 
the assignor was a necessary party, notwithstand- 
ing the sum was an equitable chose in action , 
and of ascertainetl amount. Levinger v. Cnmi- 
lie, Ti T^. T. 537 ; 21 W. 11. 37. 

Assignment without Priority of SdCortgagor.] 
■—In an assignment of mortgage without the 
authority or privity of mortgagor, the last assignee 
only is necessary party to bill by mortgagor to 
account. Clutmben v. GoMwin, 9 Ves. 269 ; 7 
II, R. 181. 

Mortgagee of Tolls.] — To a bill by a mortgagee 
of the tolls of a turnpike road, for the payment 
out of the tolls of money due to him for principal, 
and a, long arrear of interest on his mortgage of 
the toils, all the other mortgagees of the tolls are 
necessary parties. Melluh v. BnuOts, 3 Beav. 
22 ; 9 L,' J., Gh. 362 : 4 Jur. 739. 

Under a local turnpike act, a mortgagee of the 
tolls, who took possession, was bound to pay the 
interest on all the mortgages pari passu, but the 
principal was only to be paid by means of a 
sinking fund. Under the general turnpike act, 
a mortgagee in possession was authorised to pay 
the principal as well as the interest. Some 
mortgagees took possession, and one of the 
trustees of the road filed a bill against them for 
an account : — Held, tiiat the mortgagees, being 
interested in the question as to the payment of 
the principal moneys, were necessary parties to 
the suit. v. Frjlington (^Lord'), 15 L. J., Ch. 

412. 

Supplemental Suit.]— A decree for redemption 
and general account, &c., having been made in 
the oi-iginal and revived causes in favour of the 
supposed devisee, it cannot be restricted in the 
supplemental suit to an account to be taken as 
between the executors and mortgagees, &;c., to 
the time of the death of the devisor, dismissing 
the bill as it regards the interest of the devisee : 
for the devisee is a necessary party to the acconnt. 
Mylaw^^t V. Latouclie, 2 Bligli, 567. 

Account against Devisor without Devisee.] — 
In a suit to redeem against the devisee of the' 
mortgage, an account of the rents received by 
the devisor may be obtained without his being- 
represented Oil the record. Truloch v. Holey, 15 j 
Sim. 277. 


'S. COSTS AKD BXPJBKSES, 

Of Preyjamti on of Mortgage, 1832. 
Ovllateral, 1833. 

Rights and ZiallUtm of Mortgagee,. 1837. 
Of Redemjiti on, 1849, 

Forechmir'e. 1851. 

Between several InenmlranceTf^ 1854, 
Under Beeree for Sale, 1857. 

In Admi iiistratkm Saits, 1859., 
Banhrnjjtoy, 1862. 

Disclaimer, 1864. 

Of Transfer, 1869. .• 

Assignmeyit jrend'ente lite, 1869 , ‘ ■ 

Of Appeal, 1870 , , ' 

Beale, 18,70. ’ 

1871. ; “-r ' 
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1. Of Peeparatiok of Mortgage. 

Of Perusal.] — Mortgagee's solicitor, at the 
time of the loan, perused the title deeds, and 
was paid- the costs therefor by the mortgagor. 
After the decree for sale in the mortgage caipe, 
the same solicitor prepared the abstract of title 
under the 138th general order, which, though 
deducing the title to the time of sale, did not 
contain any new deeds. The master having- 
refused to allow the costs of perusing the deeds, 
the court refused to send back his taxation, 
Scott V. Xmg, 7 Ir. Eq. R. 483. 

CouasePs Pee for Settling.] — lYhere the court 
had ordered in a suit that money should be 
raised by mortgage, and the mortgage deed v^’^as 
submitted to counsel on behalf of the mortgagee,, 
the fees for settling the deed were directed to be- 
allowed by the ofificer in taxing the mortgagee’s 
costs, the mortgagee having been ordered to have- 
his costs, charges and expenses. Nicholson v., 
Jeyes, 22 L. J., Ch, 833 ; 1 W. R. 278. 

Of Deeds not forming Part of the Security.] — 
A mortgagor cannot be charged with the expenses, 
of preparing a deed of declaration of trust, from 
the mortgagee to a cestui que trust, who- 
advanced the money to the mortgagor, as such 
deed forms no part of the security of the mort- 
gage. Martin v. Bamter, 2 M. & P. 240 : 5' 
Bing. 160 ; 6 L. J. (O.S.) C. P. 242. 

Of Action against Mortgagor by Third Party.] 
— D., having given a cognovit for 357Z., mort- 
gaged certain premises as a vsecuri ty for the- 
payment of that sum, and the costs of the judg- 
ment, and all other costs and charges whatsoever 
attending the same. The mortgagee having 
levied execution, her right to the goods seized 
was disputed in actions at the suit of certain 
persons who claimed to be assignees of D. under 
a bankruptcy. The mortgagee failed upon a 
first trial, hut succeeded in a second, 1), not 
proving to be a bankrupt : — Hold, that the mort- 
gagee could not claim from 1). the costs of this 
action, as costs or charges attending the judgment 
confessed by D. Doe d. Holt v. Roe, 6 Bing. 
447 ; 4 M. & P. 177 ; 8 L. J. (O.S.) C. P. 147. 

When Loan goes off.] — Whei-e a negotiation 
for a mortgage goes oif through the default of 
the mortgagor, the mortgagee’s attorney cannot 
recover his costs from the mortgagor, in the 
absence of an ex})ress contract on the part of 
the latter to pay them. Wilkinson v. Grant, 18 
C. B. 319 ; 25 L. J., 0. P. 233. 

Where, upon a negotiation for a loan, the 
borrower agreed, in case the loan w'ont otf, tO’ 
pay the lender’s reasonable costs : — Held, that 
this meant legal costs only, an<l did not include 
the commission which had been eharge<l by the 
bankers, by reason of the lender withdrawing 
the money from the bank -without notice. 
BlaMey, In re, 9 Jur. (K.s.) 1265 : 8 L. T. 343 ; 
11 W, R. 656. S. CL nom. Bhikeslcy and' 
Besioiek, In re, 32 Bear. 379. 

When the negotiations for a mortgage are 
broken off owing to the proposed uiortgagee, lacing 
dissatisiied with the security upon investigation, 
the proposed mortgagor has no claim upon the 
, proposed mortgagee for the costs attending the 
inyesfcigation ; but, if the negotiations go ,ojff 
‘without such reason, the proposed mortgagee luaj 
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recover his costs reasonably incurred. Carte?^ v. 

JlernoH, 82 L. T. 863. 

Where a treaty for a loan on mortgage goes 
off, the lender not being satisfied with the title, 
and there being no sti])nlation as to title, or as 
to costs in. the event of the treaty going off, the 
])ro})Ose(I lemler cannot recover the costs inci- 
-dental to the iuvestiiration of the title. Mdhimnie 
v. CottirlL 5 \V. lt.‘S84. 

Where B., being desii'ous of raising a sum of 
money upon mortgage, employed an attorney for 
the purpose, who applied to A., an attorney, 
telling him at the same time the name of his 
principal, and A. agreed to advance the money 
-on behalf of a client, but ultimately the negotia- 
tion failed from a defect of title : — Held, that A. 
could not maintain an action against B. for his 
fees, although it was proved to be the practice 
for the proposed borrower to paj’- the expenses of 
tlie proposed lender : the course being for the 
attorney of the latter to send his bill to the 
attorney of the former, who, if the bill was 
reasonable, recommended his client to pay it. 
JligUy V. iJayhbi, 2 Y. J. 83 ; 31 II, E. 554. 
iSee Grirndl v. 3 Scott, 329 ; 8 Bing. 

(x.G.) 10 ; 5 L, J., C, P.'313 ; Wehh v. Rhodm. 
id. 732 ; 4 Scott, 497 ; 6 L. X, C. P. 212. 

By a written agreement, preliminary to an 
intended mortgage, the plaintiff undertook to 
advance to the defendant a sum on the mortgage 
•of certain named }.)remises ; the defendant was 
to deliver a com|,)lete abstract of title to the 
plaintiff’s solicitor within a week after the date 
of the agreement, and to pi'oduce the title deeds 
necessary to verify the abstract, and deduce a 
marketable title within a month from such 
delivery. If the defendant did not do so at 
either period, the plaintiff was to have the 
option of considering the ag}.-eement void. It 
'was then agreed’ that the defendant should forth- 
with }»ay the plaintiff* all costs and charges 
incurred by him in investigating the title to 
the premises. Abstracts were delivered, but 
disclosed no title to some, and a defective title 
to other parts of the premises. The time for 
-completing the title expired on the 24th of 
September, 1831, but the negotiations went on 
till 1 4th of May, 1832 ; the defendant had 
repeated notice between those dates that the 
plaintiff’s money was lying idle, but he tried to 
•amend his title till the latter day, when it 
remained defective, and the bargain was broken 
•off : — Held, that the original contract remained 
in force, and that its terms were not sufficiently 
•comprehensive to euabie the plaintiff to recover 
interest, or more than the costs of investigating 
the title. Smvdland v. Smithy 3 Tyrw. 491 ; i 
0. A M. 585 ; 2 L. X. Ex. 190. 


2. Collateral. 


/t. Protection of Estate or Bocurity, 1833. 

Of obtaining Administration, 1836. 
c. Of obtaining I)ecdSj_ 1836. 


IProteotion of Estate or. Security. , 
Generally.] — ^A mortgage deed provided that 


account of what was due to the defendant for 
principal and interest under the mortgage deed, 
and an account of sale moneys, rents and profits 
received by the defendant. In taking the accounts 
the defendant Garrie<l in a claim for costs incurred 
in legal proceedings 3'elating to the propert}-, 
which the chief clerk refused to entertain, and 
the defendant then appealed from the decree- : — 
Held, by Belwyn, that the decree was 

right, for that all costs properly incurred in the 
actions might be claimed under it as just allow- 
ances ; and by Qiffard, L.J., that" the costs 
might be claimed under the decree as principal 
moneys due under the deed. Blaeliford v. Bavu, 
L. E. 4 Ch. 304 ; 20 L. T. 199 ; 17 W. E. 336. 


Of defending Hortgage.] — Mortgagee having 
been at great charges to defend a suit at law, 
brought by the heir of the mortgagor, who 
endeavoured to defeat the mortgage by an 
entail, but could not prevail, upon a bill after- 
wards brought by the heir to redeem mortgage, 
allowed his full costs expended in that suit, and 
not tied down to the costs taxed. B,anmle)i\\ 
Langley^ 2 Vern. 536. 

A mortgagee being re<iuested by the mort- 
gagor to defend the mortgaged premises, in an 
action wffiich was instituted against them, and 
failing in said action, was, nevertheless, held 
entitled, as against puisne incumbrancers and 
mortgagees, to be paid the costs incurred in such 
action, in the same priority with his mortgage 
Barry v. Stawcdl^ 1 "Dr. &; Wal. 618. 

Where a mortgagee has been put to expenses 
ill defending the title to the estate, the defence 
being for the benefit of all parties interested, he 
is entitled to charge such expenses against the 
estate ; but, if his title to the mortgage only is 
disputed, the costs of his defence should not be 
borne by the estate as against parties interested 
in the e( 4 uity of redemption, unless they can be 
shown to have concurred in or assisted the 
litigation. Parlier v. Wathins^ 1 Johns. 133. 


Of Ejectment.] — The court, under special 
circumstances, and considering itself bound by 
the terms of previous decrees, deedined to give a 
mortgagee her costs of an ejectment, brought to 
recover the mortgaged premises, in which she 
had, after much difficulty and opposition, 
recovered a verdict. Ilorloeh v. Sfnith) 1 Coll. 
0. C. 298. 


it should be a security, not only for the principal 
■sums advancetl, arml interest, but also for the 
■costs of preparing the deed, and for all costs 
which -might be incurred by the mortgagee- in 
selling the property, or in any actions or suits 
Telating to it. The mortgagor filed a^bill to 
redeem,* and a decree was made directing an 


~ — Defending Action of Trespass.] — Mort- 
gagee, after the death of the mortgagor and' the 
person supposed to be his heir, finds tiie mortgaged 
premises, which have been left vacant and out of 
repair, occupied by lodgers placed there by M., 
the owner of the adjoining house, who had 
entered by breaking through the paity wall. 
Possession having been obtained by the mort- 
gagee, M. enters with a band of men and 
recovers possession. The mortgagee brings eject- 
ment, upon, the advice of counsel, against M., 
and obtains a verdict. M. had previously brought 
an action of trespass, against the mortgagee, in 
which he was nonsuited : — Held, that the mort- 
gagee was entitled to receive the costs of the 
proceedings - in. ejectment out of the estate of 
the deceased mortgagor, but not the costs of 
defending the action of trespass. OweJh v. 
(JrmeJii 5 .B. 545. / , ' ‘ 
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obtaining a stop-order on the fund in a case in 
which he is empowered by the mortgage deed to 
apply to the court for that purpose;^ but such 
expenses are not allowed by the taxing master 
under the common order to tax the costs of the 
mortgagee. Waddtlote t. Tauloi\ 6 Hare, 307 : 
17 L. J,, Oh. 408. 

A fund having become distributable, a mort- 
gagee, with notice that the parties entitled 
had presented a petition for payment out of 
court to the mortgagee and to themselves, having 
applied for a stop-order, was refused his costs 
of his application. HooU v. Boheiis, 12 Jur. 
108. 


b. Of obtaining' Administration, 

Of Citation of SText of Kin.] — If a mortgagee- 
of leaseholds, before iic nles a bill of foreclosure,, 
is under the necessity of citing the next of kin 
of the deceased mortgagor before the ecclesias- 
tical court, in order to compel them to take 
out administration to the deceased, this court 
will not allow him the costs of the citation, 
unless he states his case for them on his bilL 
Ward V. Barton^ 11 8im. 534 ; 10 L. J., Ch. 163 ; 
5 Jur. 405. 


Of Mortgagee as Creditor of Mortgagor.] — On 
a bill by an heir to redeem, the inoitgagee was. 
allowed the costs of taking out aclministration 
as principal creditor of the mortgagor. Bam^dere 
V. Langley. 2 Verii. 530. 


Of Suit against Purchaser for Specific Per- 
formance.] — A mortgagee had a power of sale, 
and of retaining his costs, charges and expenses. 
He sold; but the purchaser resisted the com- 
pletion, on the ground of misdescription. Being 
advised by counsel that the objection was 
untenable, he filed a bill for specific perform- 
ance, ' 'which was dismissed with costs ; — Held, 
upon a redemption, that he could not charge the 
costs of the suit. Peers v. Ceeleg, 15 Beav. 
208. 


To Incumbrancer under Will of Mortgagor.] 
— Moi'tgagee allowed costs of procuringadininis- 
tration to an incumbrancer, under wifi of mort- 
gagor, as a necessary party to foreclo-suro. liunt 
V. Pomm.% 9 Yes. 7U. 


By Mortgagor to Perfect the Title.]— A mort- 
gagor, who has taken out letters of administration 
which were necessary to perfect the title to the 
mortgaged property, is not therefore entitled 
to be paid out of the mortgaged property the 
expenses of so doing. Sinmders v. Bntiman. 47 
L. J.. Ch. 338 ; 7 Ch. D. 825 ; 38 L. T. 416 26 
W. E. 397. 


Of Incumbrancers on Life Estate in Suit for 
Sale of Inheritance.] — Incumbrancers on a life 
estate, who w'ei'e necessary parties to a suit for 
the purpose of selling the inheritance to pay ofi 
charges prior to that life estate, are only entitled 
to their costs against that life estate, and not 
against the plaintifi's generally. Ewnis v. Brady, 


By Husband to Wife, after Mortgage of Wife’s 
Eeversionary Interest.] — A husband and wit'e 
mortgaged a reversionary intei-est ]>elong'iiig to* 
the wife. The husband afterwards executed a 
creditors’ deed, by which any surplus which 
remained after payment of hiS creditors belonged 
to him. After the death of the wife the interest 
fell into possession ; and the husband, at the 
request and cost of the trustees of the creditoi's’ 
deed who expected a sur|>lus, took out adminivS- 
tration to his wife. On the death of the husband 
his administratrix incurred other expenses in 
perfecting her title to the mortgaged property : 
— Held, that the costs of taking out administra- 


Of Inquiry to Assess Compensation on Pur- 
chase under Statutory Powers.] — Mortgaged 
property, the subject of a foreclosure action, 
was purchased by a public body under their 
statutory powers, and the sum 'which had been 
assessed for compensation was paid into court : — 
Held, that the moitgagee was only entitled to 
the ordinary inquiry whether anything and what 
was due to him for any and what costs, charges 
and expenses properly incurred by him in respect 
of his mortgage security, and that he was not 
entitled to an express direction for the allowance 
of his extra costs (beyond those allowed on 
taxation between himself and the public body) 
of the inquiry to assess the compensation. Bees 
y. MetraywUian Board a/ Tl>Av 49 L. J., Ch. 
620 ; 14 Ch. D. 372 ; 42 L. T. 685 ; 28 W. E. 
614. 


against the mortgagee. 11. 


c. Of obtaining* Deeds* 

to Costs not of Mortgagor.] — Three mortgages, mi the 

i first mortgagee of distinct mortgagors, were vested in 

rs and the more- trustees by oim deed, wdiich was pre- 

the mortgagor the master s office, in a suit for cxe- 

ctioD. on a cove- trust. Upon the apjdication of one 

-Held, that the mortgagors for liberty to redeem an<I to* 

ct an inquiry as moi'tgage deed delivered u|) to him ; — 

luit. Merrman entitled to have tlie deed on 

10 L, T. 88 ; 12 executing to the trustees a covcnarit to pro- 
duce it, and paying the costs of the a|>pIication ; 
and that the costs properly incurred in ])repar- 
ee and Accounts settling the covenant should be borne 

re Mjfe made mortgagee’s estate. v. 

^ CoU. C. C. 10.S ; IS L. J./ch. 239 ; 8 J«r. 
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e and proper adminis- of the debt. ’Favver v. Lacy. r>5 L. J., Ch. ItO . 
’s estate, the costs of 31 Oh. B. 42 ; 53 L, T, 515 : 34 \V. K. 2- C. A. 
irt, upon the mortgage ^ 

Dime by the mortgagor. On Setting Aside fox Undervalue, j ^ ^\'hcic 
J. C. C. 105 ; 13"L. J., a security is set aside on the ground oi; uiuier- 


: Ols« Price ; 

• in half calf. 


the course of a reas 
tration of the moii 
removing them out 
being paid off, must 
Barden v. Oldalicr, 

Ch, 240 : S Jut. 41S. . 

otherwise, v 

Mortgagee Declining to Assist.]— A sum Tottenham v 

of monev. part of a testator’s estate, the subject ^ t 

of a suit,' WHS advanced by the executors upon 
a nioi'tuage security. The mortgagor had no moitgage u 
notice 'of* the suit. Subsequently, all papers, 

the title deeds of the mortgaged pro- ‘ 

to the testators estate, were, to entitle ni 
of the court, deposited in the withoi 

The mortgagor, having paid off beneiioially 
renuested the mortgagees advice of co. 
title deeds, and, on their concurrence 
to take any steps to obtain an order 

of them out of the master’s the feimoi 
presented a petition for that purpose:— ^ 

entitled to have - 

Freet\ 13 . Ch. 32o, 


OP/ED 


iiicludiip 
party, relating 
under an order 
master’s office, 
the mortgage money, 
to restore to him his 
decliniip, 
for the delivery 
office. 

Held, that the mortgagor was 
his costs of the petition. Heed v. 

L. J., Oh. 417 ; 8 Jur, 704, Account.]— Where a canal company borrowed 

money, by way of mortgage, and conveyed, by 

3 PtiaHTS AjS^d Liabilities op Mortoaoee. bargain and sale, the canal, works and the rates 
nionib payable under the act, hut without covenant to 

See also ne-H mhdiead, col, 1849, foil. p^y. On a bill tiled for an account, no tender 

T- having been made of the principal and six years 

a. In General, Ibo/. interest, although the defendants ivere ready 

h. Misconduct, 18ob. willino- so to do :— Held, that they were 

c. llesisting Kedempt ion, 1840, Jlodr/es v. Croydon Canal Co., 3 

Paid or Overpaid 1842. Bear. 86. 

e. After Tender, 1843. 

f. Equitable Mortgagee, 1844. Amendment of Bill.]— On a bill for an 

'g. Solicitor-Mortgagee, 1846. account against a bailiff, an issue was directed, 

in which defendant was found to be a mortgagee, 

a In (Jeneml. plaintiff amended his bill accordingly. The 

a. In Q-eneiai ^ 1 hearing, held defendant 

Benerally.]— Eight to principal and interest gntitled to aU the costs sustained by him up to 
s’CTicraily carries costs. Gammon v. Stone, 1 Ves. time of amendment, beyond what he woulci 
j ^39 . have been put to if the bill had been originany 

A mortiingoe is entitled to be allowed, in ^ ^ foreclosure, such as the costs ot the 

account a^'inst the mortgagor, all e.xpenses jgg^g of the application. Smitk v. Simth, 
l>roi>erly incurred for the recovery ot the lAorG q.^ Cooper, 141. 
gage money. i’Hwwi v. 3 Russ. 4o8 ; 27 

b. Misconduct. 

mortgagee and real 
re the court to have his 
ipeached, if the bill is dismissed, there 
• - - - which it is not with 

Tanner v. Trie, 2 Yes. 4-67. _ ^ 
always considered as prima 
there be some 
)sitiim misconduct. Anon., 
Gammon v. Stone, 1 Yes, 339. 
entitled to costs in general, 
& costs occasioned by improper conduct, 
compelled to pay costs. Betillln v. 
583 ; 6 E. E. 192. ^ 

‘1 a case of Shnttleworta 
of the which a mortgagee was made to 

; uor, on the principle pay costs on the ground of a tender, and an 

■ cannot clog the equity of appropriation of the money, which was paid 
/ bv-a^reemeiit, can he con- into the hank, and refused. If). . 

•Ga^’or for any such payment. Kothing .short of misconduct can 

- j"ln 'fMy. mrpUns, 59 L. J., Gh. mortgagee.of his costs in 

i j 1 PL Pi94 * 82 L T 7'74; ' ■ therefore where no misconduct is alleged and ae 

174. Afcrmed,44 0h.B.524,bwL.X. 
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A mortgagee’s reasonable costs have refeience 
only to such rights as his mortgage title gives Generally.] —YHiere a 
hiim I)n/den v. Frod, 3 Myl.& C. 670 ; 8 L, J., creditor is brought betor 
Ch. 235 ; *2 Jur. 1030. security inq ' b 

Mort<^a£ree, under circumstances, not allowed jg hardly an instance in 

ills cosfs. — y. Treeothioli', 2 Y. &; B. costs. vSemble. T 

181 ; 13 E. E. 57. A mortgagee is „ 

facie entitled to costs, unless 

Fetter on Bedemptlon.]— As a mortgagee circumstance of pos 
cannot charge his mortgagor with more than his 2 Eq. Abr. 237. L.^. 

principal, interest and costs, he is not entitled to Mortgagee, though 
clmro'e the moidLaagor with an payable for deprivecU 

his, the mortga.gcc?s, own benefit, such as pro- and even 
foHsional oi* nrofit costs for the preparation of Gale, 7 Yes. . 
tlie niortmige deed, if he is a solicitor, or for the Lord^^Eldon 
valuatu.)n of the property for the purpose 
mortgage, if he is a surveyor ; nor, on t - - 
that rb mortgagee ^ 

redemption with any 
tract with the mort'"- 
Ber Ivay, J. 
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Fraud.] — Defendant, by his fraudulent con- showed a sum of but KiZ. 10.s‘. due at the filing 
duct .though considered as mortgagee in possession, of the bill, and 5Z. lay. only due at the filing of 
deprived of his costs. 3foromj v. G'Bea^ 1 Bali the answci*, inclusive of a sum allowed ]>y consent 
& 100. for repairs ; three months before the conimeiice- 

Where a sale or mortgage is a fraud on prior ment of the suit the defendant was called ni)on in 
incumbrancer, court will give costs against writing for an account, but he neelected to comply 
vradee or mortgagee, on setting aside the deeds, with the requisition Held, ^first, that, the 
Tai^Ior V. Balier^ 5 Price, 306 ; 19 E. E. 625. plaintitf having failed to show tlnit the mortgage 
A case, nom. Taylor v. Balter (5 Price, 306), debt was fully paid off. either at the filing of 
wa.s cited in this case, in which defendant was the bill or answer, the defendant should not be 
a fii'st mortgagee, j)laintiff a second. Defendant deprived of his costs except on tlie gi'onnd of 
took from the mortgagor an agreement for charg- misconduct; but, secondly, that tlm neglect 
ing another sum on the premises. In his answer to render an account when called on by the 
he denied notice of the second security, and, plaintiff to do so constituted such misconduct, 
having got the legal estate, attempted to tack and that he should accordingly abitle his own 
the subsequent advance to his mortgage, costs of the suit. Cauhly\\kallhunh\'h.ll..lr, 
Plaintiff, however, proved notice upon him, and 313. 

the court, for his fraudulently setting up the A mortgagee in possession who had neglected 
second agreement, made him pay the costs, or refuse<l to render an account upon the (lemaiid 
Iiarvnj v. Tehlmtt. 1 J. <fe W. 197; 21 E. E. of the mortgagor was refused his costs up to the 
^‘^5; , ^ hearing. Boicell v. Trotter, 1 Dr. k, Hm. 388 ; 

Upon a bill filed _ to set aside a mortgage 7 Jur. (x.s.) 206 ; 4 L. T. 45. 
security for fraud, circumstances of oppression 
and misconduct being proved against the mort- 
gagee, it was held that, inasmuch as, if solvent, c. Eesisting* Redem.'ptioii 

he would have been liable to pay part at least of i Ti ^ inrvM -p ^ ^ j 

the costs of the suit, being insolvent he was not mortgage resisted 

entitled to receive costs. Bider v. Jotm\2Y. k mort^a^ee oidciui to pay co>ts. Balter v. 
C. C, C 329 ^ * 
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Improper Defence.]-— In a suit to re<leem on a bill for redemption nothing is found due 
■against a lanrtgagee in possession, the defendant, to the mortgagee, he must pay the costs of the 
in his answer, set up an unfounded claim to the suit. Barlow v. Ga;im, Morrm si.Idlp.TS Beav. 
‘<iquity of redemption, and denied that the mort- 244, 

gage hati been satistled, although a balance was Decree against a mortgagee in possession, with 
due fi-iuu hiin when he Hied his answei*. The costs, a tender having been made before suit, 
court urderwl liim to pay the costs .occasioned and it having been found, upon taking the 
Ijy his chdni and the costs of the suit subsequent accounts with annual rests (which was the point 
to the tiling of his answer, and also interest on in the cause), that nothing was at that time <Iue 
the balances in his hands since the time when to the mortgagee. WUkm v. Giver, 4 Beav. 
the mortgage was satisfied. Movtfjoviery v. 214. 

Calhiml, 14 Sim. 79 ; 8 Jnr. 486. Semble, if a mortgagee contrive to hold the 

land after he is satistied by perception of profits, 
Disputing Security.] — B,, a second mortgagee, the mortgagor coming to redeem will be entitled 
filed a bill for redemption and foreclosure against to costs instead of paying them. Woodroft v. 
F., who held tlie first and third mortgages on Soys, Beam. Costs, 4;}, n. 

the property. F., by his answer, <lisputed B/s Pending a foreclosure suit, the mortgagee was 
seciu'ity by denying the consideration, and filed fully paid ; he, however, made further claims 
■a cross bill for foreclosure impeaching that and brought the cause, to a hearing. His claim 
securiry. By the decree made in both suits, F.’s appearing unfounded he was ordered to pay all 
bill was dismissed with costs, so far as it sought the subsequent costs. Gregg v. Slater. 22 Beav. 
to set aside B.’s security, and F. was ordered to 814; 25 L. J., Oh. 440; 2* Jur. (H.S.) 246: 4 
■pay the costs of the first suit, ‘*so far as the W. K. 381. 

same have been increased by the answer of F. An equity of redemption being subject to a 
impeaching the validity of the security of B.” trust for sale, the mortgagee, with some of the 
The master held that the costs incurred by B. cestuis qiie trustent of the equity of redemption, 
in ])ro^dng the consideration, and consequent filed a bill for the sale of the premises, alleging 
thereon, were tlie increase of costs in the first that the whole of his principal, with an arrear 
suit which F. was to pay, and that the expense of interest, was due to him, and suppressing the 
'Of the hearing must be apportioned according fact that he had been for several years in pos- 
to the number of folios, and that the costs of session ; the result of the account was, that 
the seeoml suit must bo apportioned. ,He allowed nothing was due on the mortgage when the bill 
the costs of three counsel in the second suit on was filed : — Held, that the mortgagee must pay 
account <-.»f the complexity of the case. Beghie to the defendants the costs of so much of the 
V, Fenwick, Fentotek v. J^eghie, L. il. 6 Ch. 869 ; suit as related to the mortgage, and the accounts 
25 L. T. 441 ; 20 W. B. 67. and inqiiirie.s concerning it. Binnington v. 

Held, also, that so iiiiich of B.’s bid as was //rtrirwi, Turn. &; R. 477. 

-ilircctcd to anticipating the objection taken by Where a prior decree had ordered the costs of 
F.’s answer ought to be dealt with as occasioned a defendant mortgagee to be taxed, he will be 
by the object i<.)n taken in the answer, and that entitled to his costs, though it appears at the 
in the other ^uit regard ought to have been had hearing, on further directions, that his debt was 
in taxation to the circumstance that the com- paid off before the commencement of the suit, 
plexiry which justified the allowance of three and that he had set up an inipnjper defence, 
■counsel was owing to B.’s security being im- Wilson v. Mefealf, 1 Euss. 580 : 25 E, R. 128. 
peached, Ih. 

Where Balance due to Mortgagor.]— In a 
Insisting on Mortgage as Absolute.] — Amort- redemption suit against a mortgagee in posses-* 
gngee insisted on. an assignment of a lease as sion, a balance was found to^ have_ been due to 
.absolute, when it ap^ieared in evidence it was the mortgagor at the time of the institution of 
1ijtcnde<l to be a mortgage onl}’’. Per cur., it the suit; the mortgagee must pay the costs 
would be going too far to make the assignee pay of the suit. O’lVeU v. Innes, 15 Ir, Ch. R. 
the costs : l)ut he certainly has forfeited his own 527. 

costs. Fmnchhjv v. FerL Barnard. 80. The tenant for life of property subject to_a 

Where. <‘>n a* bill for redemption, defendant mortgage filed a bill against the moj’tgagee in 
had insistcil on deeds, which -were intended only possession, and others, to redeem the property, 
to be mortgages, as absolute conveyances, he The <lecree made gave her a right to redeem, 
was ordei’cd to pay plaintiff's costs. Enylancl and also directed an inquiry whether any past 
V. CxHlnnyton, 1 Eden, 174. . rents were due to her from the mortgagee in 

possession in respect of her life estate, and 
Mortgagor to pay Costs of Redemption, declared that for what (if anything) should be 
.although increased by Resistance of Mort- so found due to her she was entitled to a charge 
-gagee.J — A mortgagor was entitled to a decree on. the property. After the decree .she died 
fcjr on" the usual terras of paviner without having redeemed. The suit was revived 
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MOETGAGE— C 

incurred in that character, but is charged with 
costs occasioned by his conduct when overpaid. 
ArcMeaeonY. Bowes. M‘01e, 149,167 ; 13 Price, 
353 ; 28 li. E. (585. 

Costs of a redemption suit instituted by a 
puisne incumbrancer against a mortgagee in 
possession, given to the mortgagee up to the 
filing of his ans'wer, and against him afterwards, 
he having been, before answer, overpaid the 
sum due to him at the filing of the bill ; the 
balance being against him," and his conduct 
being against conscience. v. Fnzell, 3 

Jo, &Lat. 383. S. Cl, nom. Sn.a(jff v. Frlth^ 9 Ir. 
Eq. K. 285. 

Bill to redeem ; decree referring it to master 
to take account, and tax costs, &:c. The report 
finds mortgagee overpaid ; it is too late to object 
to his having his costs. Gilbert v. Golding^ 2 
Anst. 442. 

Usual decree for redemption and account, 
against mortgagee in possession, who had been 
overpaid : but, there being no reservation in the 
decree as to costs, and the redemption being 
decreed on payment of principal, interest, and 
costs, defendant was declared entitled to his 
costs. Trimleston v. 1 Ball B. 377, 

38(5 ; 12 li. E. 38. 

Where^ tenant by elegit has received rents 
and profits beyond the debt, though he shall 
account to the debtor, yet he shall not pay 
costs. Owen v. Griffith^ Amb; 520 ; 1 Ves. 
249.- :■ 

A mortgagee, who in a redemption suit sets iq) 
and fails to prove an absolute title to the mort- 
gaged property, and is then found to have been 
at the date of the suit overpaid as mortgagee, 
will not only not be allowed his costs of suit, but 
may have costs given against him. Kntlonal 
Banh of Australasia v. VwUed Hand-m-ILmd, 
Co.. 4 App. Gas. 391 ; 40 L. T. 697 : 27 W.E. 
889— P. G. 

See also 4, c, infra, col. 1850. 


e. After Tender. 

G-eneraliy.] — Tender must be very express and 
formal to prevent costs. Oaoimoit v. Stone. 1 
Ves.^339. 

Where a mortgagor makes an unconditional 
tender to the mortgagee of . a sum, and the mort- 
gagee j-efuses to accept it, he does so at his own 
peril : and, if the amount tendered was all that 
was due, the mortgagee must bear the costs of 
a subsequent suit for redemption. Hnrmer v. 
Priestley, 16 Beav. 569 ; 22 L. J., Ch. 1041. 

In Eedemption,]— Where a mortgagor, before 
filing a bill for redemption, makes a tender to 
the mortgagee, and the mortgagee refuses such 
tender, if it should turn out that not more than 
the sum so tendered is due, the mortgagee will 
have to paj?- the costs of the suit for redemption, 
and a direction to that e:fiect may be inserted in 
the decree made on the hearing. JEfoshen v. 
Sinooeb, 34 L. J., Ch. 435 ; 11 Jur. (N.S.) 477 ; 
12 L. T. 262 ; 13 W. E. 487. 

A redemption suit. An incumbrancer, to 
whom a sum g]’eater than the balance fbund due 
to him had been tendered before the bill was 
filed, ordered to pay the costs. Moberts v. 
Williams, 4 Hare, 129. 

In Eoreclosiare,] --Oosts of pMntm after 
tender in. foreclosure sail Tkoms t, Parhr, 
7 J iir. 844. And , see Sknt^tewortf^ . y., LotatIm\ 
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cited in Betillbi v. Gale, 7 Yes. 583 ; 6 E. E. 
192. 

After a bill of foreclosure filed by the assignee 
of a mortgagee, a tender of what was due to the 
mortgagee, with costs up to that time, deprives 
the assignee of subsequent costs. Williams v. 
Sorrell, 4 Yes. 389. 

First mortgagee, after the usual notice given 
him by the second mortgagee to redeem, files a 
bill of foreclosure at the end of the term men- 
tioned in the notice ; the second mortgagee 
tenders the mortgage mone}’’ and costs to tlie 
first mortgagee, wiiich the latter declines tO' 
acce}.)t : — Held, under all the circumstances of 
the case, that the first mortgngeewas not entitled 
to the costs of the suit after the tender. Smith 
v. Green, 1 Coll. G. C. 555. 

Before Bill.] — The mortgagor having, before 
bill filed, tendered principal and interest, and a 
sum of money for expenses, no costs were given 
on either side up to the hearing, and future costs 
w^ere reserved. Broad v, Selfe. 9 Jur. (n.s.) 885 
11 YhE. 103(5. 

After Action Brought.] — ^After action brought. 
by mortgagee (a solicitor) against mortgagor for 
his bill of costs on efiectiiig the mortgage, and 
35f taken out of court in that action by mort- 
gagee in satisfaction of his demand, and after 
second action brouglit bet’weeii the same parties, 
to recover the mortgage money and costs in tliat 
action, taxed at 39Z. 16.s*. 4d., mortgagor tendered 
to mortgagee principal and interest, "said sum of 
19Z. 16.V. hi., and lOf for any other costs and 
expenses that might be due ; mortgagee, ho'wever,, 
refused to I’econvey, because the bill of costs, the 
subject of the first action, had not been satisfied, 
and the taxed costs of the second action wei’o 
only costs as between party and party. Upon a 
bill filed by mortgagor against mortgagee to- 
compel a reconveyance : — Held, that the mort- 
gagee must pay the costs of the suit. Morlen v* 
Bridges, 2 Goll. C. G. 621 ; IT Jur. 706. 

Administration.] — Motion to dismiss a 

bill, filed by a mortgagee on behalf of himself 
and all other creditors to alininister the estate 
of an intestate,^ on payment of the debt and 
interest. The defendants had tendered (by letter) 
all that was due iiurnedijiteiy after the bill was- 
filed, and claimed 'costs subvse<[iiejitiy to thC’ 
tender : — Held, that the tleferidants must, ]>av all 
the costs after, as well as before, the tendei*. 
Walnwright v. Sewell, 11 W. E. 560. And sec' 
Holden v. Kynaston, 2 Beav. 204. 

1 Equitable Mortg-agree. 

Sale.] — Equitable mortgagee must pay the 
costs of his petition for sale. Worry, Mx parte, 
19 Yes. 472. ^ 

Equitable mortgagee, prayingsale of mortgaged 
estate, pays costs of petition and <')f assigneiw"' 
appearance to it, not out of prod ace ol; mortgage* I 
estate, but personally : but, if assignees op])oso 
petition on frivolous or mistaken grounds, they ■ 
pay costs occasioned by such opposition. Horne. 
Mx parte, 1 Madd. 622. 

Efiiiitabie mortgagee is not entitled to costs on 
application for sale of pledge, though it is. 
owing to baiduaipt that no ]-eguIar mortgage was. 
made. Anon., 2 Madd. 281. 

at.,,]— Whc-rc ..an. cqullable.:, mo-rfe - - 
gagee applies for leave to bid at 'the sale of: 
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mortgaged premises, the practice is for him to 
pay the costs of the application. Mohlmon, Mx 
Mont. & M‘Ar. 261. 

Costs come out of estate where equitable 
mm-tgagec applies for leave to bid, and also for 
vSiile ; sccus. if merely for lesivc to bid. Berheley^ 
Ex 2 )artt\ Eeursa/i, In re, 4 Deac. k C. “>72. 


Action at Law.] — An eciui table mortgagee 
who a})})Iies for a sale will not be allowed the 
costs of an action at law brought for the mort- 
gage money. Flddrr, IMont. 454. 

Where an equitable mortgagee at first com- 
menced an action against, the personal repre- 
sentative, on a bond given as a collateral security, 
and abandoned it on the plea of plene adminis- 
travit, and filed a bill for sale of the estate : — 
Held, not entitled to the costs of the action at 
law. Lewis Y. Jolni, 9 Sim..H66 ; C. P. Cooper, 
8 ; 7 L. J., Cii. 242. ' 


mises by an equitable mortgagee, under a written 
agreement for a mortgage, the petitioner is en- 
titled to costs. BrlfjUens. Ex parte, 1 Swanst, 
3 ; Buck. 148. 

A memorandum in mating, drawn up entirely 
by the clerk of an equitable mortgagee, and 
which was not signed by the bankrupt, is not 
sufficient to exempt the mortgagee from paying: 
the costs of the petition for the sale. EmmertoR, 
Ex parley Khujsfordy In re, 3 Deac. k C, 654. 


tJnsuccessfiil Defence of Action at Law.]*— 
An equitable mortgagee is not entitled to have 
out of the estate his costs of an unsuccessful 
attempt to defend an action at law for recovery 
of the mortcTigcd premises. Dryden v. Frost, 3 
Myl. k C. 670 ; 8 L. J., Ch. 235 ; 2 Jur. 1030. 


Eesisting Olaim to Lien.] — lYhere, in a suit by 
an equitable incumbrancer for foreclosure, the 
plaintifi: unsuccessfully contested a right of lien 
claimed by the mortgagor’s solicitors upon deeds 
relating to the mortgaged ].)j’emises : — Held, that 
the costs incurred by the solicitors in establishing 
their lien were to be paid by the plaintiff, who 
was to be allov^ed to ad<l them to his mortgage 
debt. Pelbf v. Wathen. 7 Plare, 351 ; 18 L. J.. 
Ch. 281 ; 14 Jur. 9. 


Extent in Aid.] — Equitable mortgagee is not 
entitled to costs "of defending an extent in aid, 
Stephens, Ex parte ari<l//i re, 2 Mont. Ayr. 31. 


6 Geo, 4, c. 16, s. 75.] — A copy of a T)etition 
l)y a lantllord, urHler 6 G-eo. 4, c. 10, s. 75, was 
served iqjon an ecpiitable mortgagee of the lease : 
— Hold, that lie was entitled to have his costs of 
a|>peari ng on tlie petition paid him by the peti- 
tioner. Jhni bury, Ex parte, Weqg, In re, 7 Jur. 
660. 


7 Geo. 2, c. 20.]^ — ^A decree for sale upon an 
equitable mortgage not being within the stat. 7 
Geo. 2, c. 20, in such a case the court wdll exercise 
its Q:encrai jurisdiction as to costs. Aberdeen v. 
aiUy, 3 Y\ k Ci. 382 ; 8 L. J., Ex. Eq. 30. 


Action to recover Debt — Correspondence — 
Investigating Title — Preparing Mortgage. ] — 
In an action to foreclose a mortgage by deposit 
of title deeds, accompanied by a memorandum 
by which the mortgagor agreed to execute a 
legal mortgage of his estate and interest at the 
request of the mortgagee, the taxing-master 
disallowed the following charges in the mort- 
gagee’s bill of costs : (1) Costs of an action in 
the queen’s bench division for recovery of the 
debt; (2) Costs of correspondence with a surety 
who had given a promissory note for part of the 
debt ,; (3) Costs of investigating the mortgagor’s 
title ; (4) Costs of preparing a legal mortgage 
which the mortgagor refused to "execute ; (5) 
Costs of correspondence with the mortgagor as to- 
the legal mortgage Held, that heads" (1) and 
(2) must be allowed, but that the taxing-master 
was right in disallowing (3), (4) and (5). But 
held, on appeal, that a mortgagee is entitled to- 
be allowed in account the costs of all proceedings 
reasonably taken by him to enforce his rights 
under the mortgage contract, including proceed- 
ings to obtain the mortgage money or any part 
, thereof, either from the mortgagor, or from a 
surety, or out of the estate, and that therefore 
heads (2), (4), and (.5) must be allowed. That 
(1) would ordinarily be a proper charge, hut in 
the present case it could not be allowed, as it 
was excluded by the special terms of the order 
directing taxation, and that (3) could not be 
allowed, as an investigation of the title was not 
necessary for the purpose of i)reparing the legal 
mortgage, but that the mortgagees must be 
allow'ed all expenses properly incurred with 
reference to the preparation of the legal mort- 
gage, which •would include the expense of such 
inspection of the title deeds as was necessary for 
preparing it. Ellison v. Wruflit (3 Russ. 458 ; 
27 R. R. 108) preferred to Leiois v. Jolm (9 Sim. 
366). National Promncial Banlt of Enqlwnd v. 
Games, 55 L. J., Ch, 576 ; 31 Ch. D, '582 ; 54 
L. T. 696 ; 34 W. R. 600— C. A. 


Memorandum.] — Upon a bill filed to enforce 
an e(|uitablc mortgage by <leposit, without memo- 
randum, costs will 1)0 given to the plaintiff as 
against the personal representatives of the mort- 
gagor, Gonnell v. Ilardie, 3 Y. & 0. 582. 

in equity an equitable mortgagee, though the 
mortgage "be without memorandum, will be 
alhwved his costs as against the assignees of the 
ins(,JTent morteagoi'. Itey, v. Chambers, 4 Y. & 
XI 54. ' " ^ ^ • 

Ecfuitable mortgagee by deposit of deeds, with' 
a writing expressing the terms of the deposit, is 
entitled, "on a petition in bankiaiptcy for a sale, 
to have his costs out of the protluce of mortgaged 
premises, Secus, if no such writing. Trew, Ex 
parte, 3 IMiukl. 372. B. P.. BrUjMens, Ex parte. 
Buck. 148 ; 1 8waiist.‘3, See also ILmis, Ex 
parts^ cited 3 Madd. 372. Sllies, Expartis Buck. 
349. ' '■ 

On a petition for the sale of mortgaged prcr' 


gr, Solicitor-Mortg'ag-ee. 

Profit Costs — Costs Out of Pocket. ]— -A mort- 
gagee w'ho is a solicitor, ajxd wdio acts in person 
in proceedings relating to the mortgage security, 
is not entitled, in the absence of express con- 
tract, to recover profit costs from the mortgagor, 
but will be limited to costs out of J30cket. 
Selater Y, Cottumi (5 W. R. 744) and Roberts, pt 
re (43 Oh. D. 52), approved ; London Scottish 
Benefit Society v. ChorUy (13 Q, B, D. 872) 
explained. Ltcimrish, Ex parte, Wallis, In re,, 
m L. d, Q. ,B. 500 ; 25 Q. B. D. 176 ; 62 L. T. 
674 38 W. B. 482 7MorreU; 148— -0. A.^ 

A 'solicitor who advances money to a client on 
mortgage is not entitled to charge the mortgagor 
profit costs for the preparation of the mortgage. 
Boherts, In re, Ex parte, or Evam w 

Moberts, m U Jq Ch. 23' 43 Ch. D. 52 ; 62 L.' T. 
33'; 38W.B.-223. ' ^ . 
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The costs of preparing a mortgage deed costs to a soiicitor-morcgagee uuuer such cucum- 
“Claimed by a firm, of solicitors (one of whom stances, aitbongh the objection was taken for the 
was the mortgagee) are not mortgagee’s costs ; first time betore the taxing-master, and. not at 
they are not corered by the secnrity, and will the hearing of the action, Ih. 
not prevent the mortgagor from obtaining a | Quaere, whether a solicitor-mortgagee who acts 
reconveyance of the estate, or give the mort- j for himself in a redcmptron suit is entitled to 
cas'ee any lien upon the title deeds. Gre<j(} v. costs beyond, those actually out of pocket. Pnee 
Slater, 22 Beav. 314 ; 25 L. J., Gh. 440 ; 2 Jur. v. 33 Is. J.. Ch. 4(50 : It) Jur. (N.S.) 579 ; 

■(2s. s.) 24G; 4 W. E. 381. And see Badard v. 10 L. T. o21 ; 12 W. E. 818. 

Plarhe, 7 Yes. 489. 'f'fie proper stage of the suit at which to raise 

the question is at the hearing: ainl a decree 
Assent of Client — Subsequent Question.] — having been made in a redemption suit, contaiu- 
Where an attorney had taken a mortgage from nig no special direction as to costs, and ordering 
his client for his bill of costs in preparing that the usual account to be taken of what was due 
and another mortgage, and the client, before the to the mortgagees for principal and interest, and 
.attorney’s mortgage was executed, assented to for their ccists of the suit to be taxed by the 
the bili, but afterwards, on coming to redeem, master: — Held, that the master had propjerly 
questioned its accuracy, the court directed the allowed the pnortgagees, who were solicitors, and 
master to examine the bill, with a view to ascer- ]iad acted for themselves in the suit, their profit 
tain the reasonableness of the charges, without costs. Ih. 
entering into evidence, as to whether the busi- 
ness charge<l for had been actually done. Wrmfg Defending Title.] — Where a mortgagee acds as 
V. Benkam, 2 Y. & 0. 117 ; G L. J,, Ex. Eq. 38. own solicitor in a suit in defence of his own 
Covenant to pay “Every Sum of Money he will bo allowed as against a second 

which may become owing by Mortgagor to mortgagee, his costs out of poeket tat m . o to 
Mortgagee”-Proflt Costs-Clogging Equity of eottmn, d Jur. (i.s.) b.lO ; 


VV U SUiiOJLOr WUS Uioi OA. JUIO uxicxit O -n. a. tijrx. 1 i. 

life estate, and also acted as her agent for col- /artn^ of SoUcitor-Mortgagee.]-TUe partna- 
lecting, receiving and paying her income; and ^ sohoitoi-mougagce is outitled to leccive 
where the mortgage deed contained a covenant mortgagor tlie share oi the proht costs 

for payment by the mortgagor of the sum of 

arlvanced with interest, and also for payment '"'0|;'ltl have leceivod uudoi the tcims of the 
of “every other sum of money which may here- ot partnership :-bemblo, that, if part- 

after be advanced or paid by the mortgagee to "cvs m a firm of solicitors agree that the mort- 
■or on account of, or become owing to the mort- partner is not to share msneh profit costs, 

gagee by, the moi-tgagor ” ; and the solicitor- the usual costs will bo allowed in full apinst the 
mortgagee had from time to time fumi-shed 
accounts to the mortgagor, in which he had 

debited her with certain items of profit costs, E* 1Gb, u. ; bt L. i. b;j0 ; 41 . E. 49. 

including those of preparing the indentures of A solicitor-mortgagee is not entitled as against 
mortenge and further charge, duly delivering in to charge profit costs in respect 

each case bills of costs whidi had been approved f business relating to the mortgage transacted 
in writing by the mortgagor : — Held (i.) that, in solicitor acting tor himselt and a co- 

the absence of special contract, the solicitor^ 

mortgagee WHS not entitled to charge profit costs partner. Craaoch v. PqaT{i Mac. xS,: G, 
for work done, either as solicitor in connection 1’ < c discinguislied ; Bmahhon, In re (27 Gii. D. 
with the mortgage (including the preparation of overruled. S. C,, in C. A. Ih, 
the indentuj’es) or as agent in connection with « .u i “r,r-. 

the inanagcment of the mortgagor’s income ; vO-Mortgag’ees.] • Y here one of a body of 
(ii.) that the covenant for payment contaiiie<l in is a solicitor and acts as sucli in 

the mortgage did not cover such charges, and, entorcing the mortgage security, he is entitled 
even if it di{l ilo so, would be void as clogging profit costs against the mortgagor, 

the equity of j-edemption ; and (iii.) that, in the '^^^ether the moitgagees arc trustees or not. If 
absence of sufficient evidence to show that the ^^isiich a case the mortgagor, in^ applying for an 
solicitor-mortgagee fully explained to the mort- tax the bill of the solicitor-mortgagee, 

gagor her legal rights with respect to these raise the objection to profit costs, he 

charges bemg’'made at all, the court would grant ^tate his objection in his petition for 

to the mortgagor or her representatives leave to JIen(ddnon,^Jn^ re, 54 L, .1., Ch. 151 ; 

surcharge and falsify the settled accounts so far ^32. 

as they related to such profit costs and charges. ^ mortgage was vested in two trustees of a 
Byre \\ Wyitn-HIaehenzw, 63 L. J., Ch. 230 ; settlement, upon the trusts thereof, Orse of the 
fl894] 1 oil. 218: 8 'E. 53; 69 L. T, 823: 42 who was a solkutor, acted protcssionaily 

W. E. 220. ' - El the matter of a petition on liehalf of his co- 

trustee and himself for sale of the mortgaged 
Eedemptioa Suit.]— A mortgagee who is a premises r—Held, that the rule in Cra(loeh\, 
solicitoiv and acts for himself in an action for (J Mac. &: G-. GtM) applierk a.n(l tliat the 

the redem])tion of the mortgage, is only entitled trustee-solicitor’s costs of the ])rocee<.lings were 
to out-of-pocket expenses, not- to any remuhera- cntitle<l to rank on the fiual .schedule of incum- 
tion for his personal trouble. Stone YlLichoridf,. brances in priority to the mortgage. Smith's 
60 L. J., Ch. 289 [1891] 2 Ch..S63 ; 64 h, T. Bstate, In re, [1894] 1 Ir. E. 60 , " ' .. 

'79; 39W.Ik30E . • ,/ ■' , 

m*,.:. i." ''' "Wliere Atoinistratioa Order Made, 

“ mortgagee, who was also solicitor of a testator 
entertain, an objection to the.allpwaaw.of profit, and execntriii:, mstitutej a salt, '.in which' a 
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common administration decree was made, he is 
entitled to be paid his principal and interest out 
of a fund in court, but not his costs, those being 
costs of an ;i,dininistration and not a mortgagee’s 
suit. Wnltoji V. Stanton. 10 W. II. 570.' 

Where a mortgagee, who was also solicitor to 
an executrix, filed a bill, in which a common 
mlministratioix decree was made, and the next 
of kin subseqiientiy had the conduct of the 
cause, hr reason of the plaintiff’s peculiar 
pt>sitio!i, they must stand pari passu with him 
as to costs, l)oth before and after the conduct of 
the cause is taken away from him, and he is not 
liable to }ray the costs of an administration 
summons taken out by them, though without 
notice of his suit. Ih. 

4. Of Eedemptiox. 

See aUo 3, supra, col. 1837 foil. 

a. Liability of Mortgagor, 1849. 

1}, Where Two Estates. 1850. 

e. Overclaim by Mortgagee, 1850. 

a* Liability of Mortgrag-or. 

O-enerai Eiile.]-— In a redemption suit, the 
plaintiff, as a general rule, must pay the costs , 
of ail necessary parties ; therefore, where ' a 
question arose between two defendants, as to 
which of them was entitled to the sum brought 
into court by the plaintiff, and the cause stood 
over from day to day to have that question 
arguesi : — Held, that refreshing fees to the defen- 
dants’ counsel were ]:.)f.irt of the costs in the cause, 
to be paid by the plaintiff ; a creditor also held 
entitled, though paid off in course of suit. ]Vy}tn.e 
V. Brady, 5 Ir. Eq. E. 239. 

A purchaser of property collaterally charged 
to secure a bond debt, for which he moi’tgages 
the purchased estate, and pays the remainder of 
the piu’chase-nioney, is not entitled to insist on 
having the property reconveyed to him f]-ee of 
iiieumbrance before be pays the sum so secured 
by mortgage ; and if he iile a bill to have the 
estate reconveyed to him, and a declaration of 
court as to persons entitled to receive the money 
'where there are two sets of claimants, he will be 
considered as merely a mortgagor ffling bill to 
redeem, and must pay all costs, although he, has 
paid the money into court. Breio v. Harman, 

5 Price, 319. 

To pay 00st0 of Trustee and Cestui (jue trust.] 
— On a bill to redeem, costs were allowed to the 
assignees in trust of the mortgage, and to the j 
cestuls qiie trust ent also. Wetherell v, Collins, j 
3 Madd. 255 ; 18 E, E, 229. j 

Default of Bedemption on Bay appomted— 
Eeference.] — If on a bill to redeem, the usual 
decree and reference are made, and a clay 
appointed to j'etleem, if the mortgagor does not 
redeem on the day, the court will dismiss the 
]:)ili with costs to be taxed, considering the 
referersce as a subsequent proceeding beyond thC' 
bill and answer, bemble. Kewshani v. G-ray, 

2 Atk. 386. ' , . r"- - 

’ ^ CMS 'Cause Iff Foreclosure.]— On ahdirytp. 
foreclose, tlie court refused to order defendant,' 
in case he redeemed, to pay .the costs of a cross 
cause which he had brought to redeem, and 
which was still depending, because the coint . 


could take no notice that there was such a cause- 
depending. Amm., Moseley, 45. 

Vexatious Conduct.]— Costs of a redemption 
suit against a mortgagee in possossiou given to- 
him up to answer, and' against him for the rest 
of the suit, when the sum due at the filing of the 
hill was only lOZ., and the balance afteiwards 
was against him, and his conduct vexatious. 
Snaga v. Frith, 9 Ir, Eq. E. 285 ; 3 Jo. & Lat. 388,. 

Debt due when Bill filed.]— In a suit for- 
rede.mption a mortgagee is entitled to his costs, 
if it is found that anything was due to him at 
the filing of the bill, although the accounts were- 
directed to be taken against him with annual 
rests. Barlouo v. Gains, Hornisw Islqy, 23 Beav. 
244. . 

b. Where Two Estates. 

Eedemption of One allowed — Costs of Mort- 
gagee.] — A plaintiff suing in forma pauperis 
brought his bill to redeem two estates, but was 
held to be entitled to redeem one estate only, 
and the mortgagee was allowed to add bis costs 
of the suit in respect of both estates to the- 
principal and interest due to him on the security 
of the redeemable estate. Batchelor v. Middle- 
ton, 6 Hare, 86. 

Conveyancing Act, 1881,] — Since the com- 
mencement of the Conveyancing Act, ISSl, 
separate mortgages w’ere made of distinct estates 
by the same mortgagor. The mortgagee having 
brought a foreclosure action : — Held, that the 
moitgagor could not redeem either estate without 
paying all the costs of the action. Clapham v.. 
Andrews, 53 L. J., Ch. 792 ; 27 Ch. D. 679 ; 51 
L. T. S6 ; 33 W. E. 395. 

When a mortgagee brings an action to fore- 
close two mortgages of two distinct estates, but 
which mortgages ai-e by force of the statute or- 
otherwise not liable to be consolidated, the costs, 
of the action are not to be charged against each 
e.state, but must be apportioned ratably between 
the two estates. Clapham v. Andrews (27 Ch. I). 
679) overruled. Be Camr v. Slnpgmr, 31 Ch. D.. 
635 ; 54 L. T. 481 ; 34 W. E. 403— C. A. 


c. Overclaim by Mortgagee. 

See also 3, d. supra, col. 1842. 

Oenerally.] — A mortgagee will not bo deprived 
of his costs in a redemption snit because he has 
overstated the amount due to him. Cotterell v. 
Stratton. 42 L. J., Ch. 417 ; L. E. 8 Ch. 295 ; 2S 
L. T. 218 ; 21 W. E. 234. 

Bona fide Overclaim.] — A mortgagee cannot 
be deprived of costs merely because he claims 
bona fide something more than tlie court holds, 
him entitled to. Watts, In re, Smith v. Watts, 
.52 L. J.. Ch. 209 : 22 Oh. D. 1 ; 28 L. T. 167 
31 W. IL 263—0. A. 

Vexatious Conduct.]— An ovex’statement on 
the part ol mortgagees in possession of a colliery 
as to the balance represented by them as remain- 
ing due on their mortgage, and their refusal to- 
furnish account^ to the mortgagors except on 
being paid the expenses of so doing : — Hekl, 3iOt 
such vexatious conduct as to deprive jrhom of 
their 'costs^'nf a redemption ' suit. , v.. 

-M. ; 2 W. E. 659. ' 
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5. Foeeclostjee. 
a. luL G-eneral. 

Generally.] — Semble, in a foreclosure action I 
the costs of the mortgagee, as between solicitor j 
and client, are ]:>avable by the mortgagor. ! 
OrilHth, Jinm cf Co., In re, 53 L. J., Ch. 303 : i 
50 L. T. 434 ; 32 W. R, 350^0. A. ! 

See a diet, in Howard v. QueetL<t Trustees (2 I 
Mod. 173), that if a mortgagor be foreclosed, he i 
pays no costs, Amn., Moseley, 45, | 

Bill or Claim.] 


Bill or Clam .] — A mortgagee held not to be 
•chargeable with the increased costs occasioned 
by his proceeding for foreclosure by bill and not 
by claim. Holford v. Yate, 10 Hare (App.) 1. 

Proof after Foreclosure.]— A mortgagee, after 
foreclosure and attempted sale, admitted to prove 
in an administration suit on giving up the pro- 
p)erty, but not allowed costs of foreclosure. Haynes 
Y. Haynes, 3 Jur, (x.s.) 504. 

Untenable Defence.] — In a foreclosure suit, 
the mortgagoi’, who raises an untenable defence, 
be personally liable to pay the costs occa- 
.sioned thereby. Guardian Assua'anee Co. y. 
Avo/more (Zorl), Ir. B. 7 Eq, 496. 

Sub-mortgage and Foreclosure after For- 
feiture.]— A mortgagee, after his mortgage is for- 
feited, executes several sub- mortgages, and files 
a bill of foreclosure, inahing the sub-mortgagees 
defendants ; — Held, that he was entitled to the 
•axsts of the sub-mortgagees against the estate. 
Smtk V. CJnehester. 4 Ir. Eo. R. .530 • i rinn 
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tifis, would give them no costs of the second suit, 
unless they submitted to pay the costs to which 
the mortgagee was liable in the first suit. Lorn 
V. Storie, 9 Hare, 542 ; 21 L. J., Gh. 521 : 16 Jur 
349. 

Withdra-wing' Claim for Payment.] — A mort- 
gagee issued a writ asking for the usual orderfor 
, foreclosure, and moved for the appointment of a 
j receiver, and on the motion being heard a receiver 
'was appointed. A statement of claim was 
delivered, but, the mortgagor having become 
bankrupt, the plaintiff withdrew his ‘claim for 
payment Held, that, the plaintiff should have 
proceeded by originating summons. The court 
made the usual foreclosure order, but directed 
the taxing-master to allow such costs as the 
plaintiff would have been entitled to if he had 
proceeded by originating summons and no more. 
Barr v. Harding, 58 L. T. 74 ; 36 W. E. 216. 

On a motion for judgment in default of defence 
in a foreclosure action, a mortgagee asked for an 
order for an account to be taken, and for pa^^- 
ment, and the usual foreclosure judgment : the 
mortgagee, ho^vever, being in possession, ^ and 
having therefore to account on the footing of 
wilful default, did not show what he inigiit have 
received but for his wniful default. The court, 
therefore, gave him the order for an account to 
be taken, and the usual foreclosure judgment, 
but made no order for payment. The defendant 
then said that the plaintiff had abandoned his 
claim for payment, and therefore ought to have 
proceeded by summons, arid not by action, and 
was entitled under the foreclosure order to no 
more costs than if he had applied by summons : — 
Held, that as the plaintiff had not abandoned his 
claim for personal payment, but had pressed it, 
he wp entitled to his costs. The court refused 
to allow the case to go into the general paper for 
argument as to the question of costs. Broohma 
V. 8heiois, 58 L. T. 73 : 36 W. R. 215. 

Costs creating lien.] — Lord Manners held, on 
foreclosure and decree in movtgafmr’s 
lifetime, the costs gave a lien on the property 
mortgaged; not a mere personal demand gone 
by his death. Netterville v. Bemwtt, 2 Moli."457. 

Interest on Taxed Costs.] — A mortgagee is not 
entitled, in carrying in his accounts irnder a fore- 
closure judgment, to charge intej'est on bis taxed 
costs unless they are directed to be added to his 
^rarity pd then they carry Interest from tlie ^ 
uate or the taxing-master's certificate, and not 
from the ^ate of judgment. Hardhy v. JGilaht, 

3? W. R 7o4 ’ ^ 

, UpjMTdp. Rioltetts (L. R. l-t Eq. 2!)!) con- 
sidered. 2h, ^ 

Tacking.]-- An assignee of a morigage cannot 
tack to his debts in a foreclosure suit by him 
costs meurred by his defence to a cross-bill 
mortgage and which was dis- 
nnssed with costs. Darcoj v. Callan, 1 Jones, (il-h 

b. Other Defendants to I'oreolosiwe Suits. 

Costa of Gnardian of Infant Defendants.!— 

W-here, m a foreclosure srtit, the solicitor to the 
smtor s tend was, upon the a}.plic.ation ot the 
plaintiff, under the 28th Order df October. 1842 
appointed guaixlian to some of the defendants! 
who were infants, the court held that the plain- 
tifis must pay the costs of the guai-dian, and add 
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them to his own, even where the securitj?' is 
inadequate. Harri.^ v. Samlyn^ 3 De G. &: 'Sm. 
470 ; IS L. J., Cii. 403 ; 14 Jur. 55. 


Executor of Insolvent Mortgagor.] — The 
•executor of an insolvent mortgagor is not entitled 
to his costs against the plaiiitiif in the ordinary 
suit foi* a foreclosure and sale. Grace v. Mount- 
niorru i^Lord'), 2 Dr. »is: War. 432. 


Executor of Legatee of Mortgagee.] — In a suit 
to foreclose a mortgage, after the death of the 
mortgagee, it appeared that the mortgagee had 
bcHiueathed the moi'tgage debt in dili'erent por- 
tions to several persons, and amongst those 
2,000d had been bequeathed to A. and B., and 
the survivor of them, his executors, &c. ; the per- 
sonal representative of the survivor had been 
made a defendant, and 2,000^. was reported due 
to him : — Held, that he was entitled to be paid 
Ins costs according to the priority of his demand, 
notwithstanding that the general rule of the court 
in foreclosui’e suits was to allow only one set of 
costs against the inheritance. Cane v. BvownrUjq^ 
2 Ir. Eq. B. 413. 


Assignee of Insolvent Mortgagor.] — The 
assignee of an insolvent mortgagor was made a 
party to a suit to foreclose the mortgage, and died 
in the progress of it ; there was no property of 
the mortgagor, except the mortgaged premises ; 
and the plaintiff, in order to induce a creditor of 
the mortgagor to become his assignee, undertook 
to pay him his costs in the suit : — Held, that the 
plaintiff was entitled to those costs as part of his 
•own costs. Mau'well v. Smyth ^ Jon. & 0. 72. 

A mortgagee had been in possession. She trans- 
ferred tliG whole of her interest, and afterwards 
became insolvent. Her assignees were made 
defendants to a bill of foreclosui'e : — Held, that 
their costs ought not to be charged on the mort- 
gaged estate, but on the plaintiff. Coles v. 
lAirrcst. 10 Beav. 552. 


Trustee of Mortgagee.] — Where a trustee for 
a mortgagee is made a defendant to a foreclosure 
suit, the "plaintiff must pay his costs and add 
them to his own. Brown v. Lochkart^ 10 Sim. 
42(5 ; 1) L. J., Oh. 107 ; 4 Jiir. 167. 

The costs of a, motion to advance a cause, under 
the 4th Order of May, 1839, ordered to be paid by 
the plaintiff’. Ih, 


Mortgagor’s Trustee to bar Bower.] — Mort- 
gagor’s trustee to bar dower not entitled, as 
against the mortgagee, to his costs of a suit 
brought to foreclose the mortgage. Korrochs v. 
Led sain. 2 Cioli. C. C. 208. 


Trustee of Mortgagee’s Settlement.]— A sum 
due o]i mortgage was settled on a marriage. The 
husband afterwards obtained a decree of fore- 
closure in a suit in which the mortgagor and the 
trustee of the settlement were defendants. The 
trustee's costs were ordered to be paid by the 
} ila iiitiff an<l a< kled to the mortgage debt. Bartle 
- Wilhm, 8 Bim. 238. 


Heir of Mortgagee.] — Bill of foreclosure by 
devisee of a mortgagee, against the heir and 
executor of the mortgagor, the mortgagee’s heir, 
being also ma.de a party, to have the will estab- 
lished against him. Fiamtiff must pay the heir 
his costs, and he would not be entitled to have 
them over from the estate, the heir being .a 
notJessary party, .by reason of the mortgagee’s; 


I 


disposition of his property. SUpp v. Wyatt. 1 
Cox, 353. 


Annuitant.] — If the mortgagee of lands, sub- 
ject to an annuity, file a bill of foreclosure, and 
make the annuitant a party, the bill will be 
dismissed with costs as to the'armultant. Baynes 
v. Ctxagh^ 2 Ir. Eq. R. 190. 


^ Sub-mortgagees.] — A mortgagee, after the 
time for payment of the mortgage money has 
elapsed, executes several sub-morrgages, and then 
files a bill of foreclosure and sale, making the 
sub-mortgagors defendants : — Held, that the sub- 
mortgagees were entitled to their costs against 
the plaintiff. Smith v. Chichester. 2 Dr. k War. 
393 ; 1 Con. & L. 486 ; 4 Ir. Eq. W 580. 


Custodee — Trustee — Cestui que trust.] — Costs 
of custodees in possession, made defendants to bill 
of foreclosure but afterwards stiaick out, the 
custodiams being dissolved on application! to the 
court of ; exchequer, decreed out of the fund 
reluctantly. Also the costs of a party, whose 
lease of the mortgaged lands subsequent to the 
mortgage was impeached by the bill, on grounds 
removable by diligent inquiry ; and of trustees and 
cestui que trust, answering separately, trustee 
being out of the jurisdiction. Nicollson v. 
FidMnei\ 1 Moll. 555. 
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Generally.]— Lord chancellor stated the onler 
of payment of costs of bill b}^ a subsequent mort- 
gagee should be-^prior mortgagees’ costs, with 
their principal and interest sei’iatim, then, pkin- 
tiff’s costs, with his principal and interest, and 
then the costs .of the defendant entitled to costs, 
but not to be paid by plaintiff, for that might 
prejudice plaintiff if a deficient fund ; mort- 
gago.Fs costs not to be paid out of the produce 
of the sale until all the creditors are satisfied. 
Bllis Y. Mottey, 1 Moll. 53G. 


Out of Eund.] — The costs of incumbrancers 
upon a fund charged upon an estate, are to be 

borne, not by the estate but by the fund. 

V. Henry ^ 3 Ir. Eq. R. 493. 


— Where One Sues for All.]— When a puisne 
incumbrancer sues for and recovers a fund for 
the benefit of all, his costs are paid, in the first 
instance, out of the fund recovered. Wright v. 
Kir by 1 23 Beav. 463 ; 3 Jur. (N.s.) 851 ; 5 W. R. 
391. 


Costs of Others added to Securities.] — An 

estate was greatly incumbered. The first charge 
was an annuity ; and, in default of payment, the 
annuitant had power to sell and invest the 
produce in the purchase of a similar annuity. 
The grantor reserved a power of repurchase. The 
annuitant having sold the estate, the fifth incum- 
brancer filed a bill to repurchase the annuity, 
and distribute the produce : — Held, that the 
plaintiff’s costs were the first charge on the fund, 
and that the costs of the other incumbranoers 
must be added to their securities. Ih. 


Out of Eund, accordiag to Priority.] — Incum- 
brancers are entitled to, their costs out of the 


fund, according to their respective priorities, and 
not against the plaintiff in the first instance. 
Hall V. mu, a tit, War. 59 ; 2 Con. L. 135 ; 
5 
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In Suit to ascertain Priorities.] — In suits by 
mortgagees to ascertain priorities upon an estatOj 
or upoii'a fund produced by it, after the proper 
costs of the plaintiff are pai<l, the costs of the 
other ineimibrancei-s ai'C added to their securities, 
and paid in the oi'der of their })rioritics. Ford 
Y, Cliestcrjirlcl (^Farl), 21. Beav. 42B. 

Mortgages Pendente lite.] — A suit was insti- 
tuted to ascertain the rights of the plaintiff and 
others to certain ])roperty ; the plaiiitilf, pending 
the suit, made three mortgages of his share to- 
different persons, who were brought before the 
court by supplemental bill. A deci'ce was made 
declaring the plaintiff entitled to one- fifth of the 
estate, and directing the costs to be paid as 
between party and party out of the aggregate 
fund. The lirst mortgagee now presented a })et i- 
tion for payment of his princi})aL interest and 
costs. The plaintiff claimed the extra costs as a 
prior charge ; this was resisted by the second 
mortgagee : — Held, that the plaintiff was not 
entitled to the extra costs, but that the second: 
mortgagee was entitled to take the fund, leaving 
the plaintiff’s costs in that respect unpaich 
Smith Y. Fl'ummer, 18 L. J., Ch. 450. 

Poreclosure and Sale — Mortgagee Claims to 
"be Eedeemed.] — A puisne mortgagee hied a bill 
for a foreclosure and sale against a. })rior mort- 
gagee in possession. By the report made piu’suant 
to the decree to account, it a|)peared doubtful 
whether the mortgaged premises would, upon a 
sale, produce sufficient to pay off the prior mort- 
gagee and his costs of suit. Upon the final 
hearing, the prior mortgagee, for the first time, 
insisted upon being redeemed: — Held, that the 
time of making the claim only affected the costs, 
of the suit ; and that either the bill should be 
, dismissed without costs, or, if the plaintiff elected 
I to take a decree for a sale, he should .secure to 
1 the prior mortgagee the full amount of his debt 
I and costs of suit, liothcrimu v. Wehb^ 4 Ir. Eq, K. 
52. 

In this case, the security w'as given by recog- 
nizance conditioned for the payment "of any 
difference between the produce of the sale anf:|. 
of the sum decreed due on the foot of the prior 
mortgage for principal, interest and costs. Ih. 

Practice.]— In a suit for foreclosure and re- 
demption by one of several successive mortgagees, 
upon motion by a subsequent incumbrancer,* the 
bill was ordered to be dismissed with costs against 
all the other defendants, without prejudice to 
any other suit, upon payment, by the defendant 
moving, of a certain sum of money into court 
on or before a certain day, such money to be 
invested and accumulated. The plaintiff to pay 
the taxed costs of all the other defendants, an'd 
to hand them over from the defendimt moving, 
■who was ordered to pay to the plaintiff’ and other 
defendants their costs of this application ; and, 
the ' defendant moving, by his counsel, under- 
taking to indemnify the ‘ plaintiff against ajiy 
proceedings which might be taken i'n' the ineaii- 
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The rule that the fund, not the plaintiff, is to 
pay the costs, only applies to formal parties, not 
to prior incumbrancers. As to them, it .is a 
redemption bill ; and, if the costs are not paid 
within the usual time, in such cases the bill as to 
them must be dismissed, Jaelisori v. Curtis^ 2 
Moll, 46f5. 

In an incumbrancer’s suit in Ireland it was 
held that, according to the practice of the courts 
ill that country, the plaintiffs were only entitled 
to their costs according to the priority of their 
demand. Peyton, v. McDermott. 1 Dr. k Wal. 198. 

Under a bill by a second incumbrancer, a 


incurred in inspect of conflicting claims of 
priority of lien or charge, in a suit for redemp- 
tion and foreclosure hj a puisne mortgagee, 
ordered to be paid by the parties who failed in 
such claim respectively, the plaintiff adding to 
his mortgage debt the costs paid by him in 
respect of such claim as he had failed in estab- 
lishing, — the questions having arisen from the 
acts or conduct of the mortgagor. 

Wathm. 7 Hare. 872. Affirmed, 1 I3e G. M. &: G. 
16 ; 21 L. J., Ch. 105 ; 16 Jur. 47. 

Costs of foreclosure, in Redemption, Suit,] — 


The second mortgagee brings a bill to redeem the 
first mortgagee, who had been put to great charge 
in foreclosing the mortgagor Held, the costs 
which the first mortgagee has been put to shall 
not be taxed as in case of an adversary’s suit, 
but he shall be allowed all his costs and charges, 
as is done in case of a solicitor vvho lays out 
mone}^ for his client, and the profits of the mort- 
gaged premises shall be first applied to pay off’ 
those costs before they go to sink the principal. 
Lomeue v. JOC'ule^ 2 Vem. 185. 

A puisne creditor filed a bill to redeem a prior 
creditor by mortgage, and for a sale, offering by 
his biU to pay the prior creditor what should 
appear due to him. The prior creditor -w^as pro- 
ceeding to foreclose the mortgage. By his answer 
he accepted the offer of the plaintiff, and upon 
the hearing insisted that the fund was deficient 
and that the plaintiff should by the decree under- 
take to redeem him : — Held, that the plaintiff 
"Was only bound to undertake to pay him the 
additional costs and expenses he might be put to 
by the }.>laintiff’s suit. Ait,- Gen. lUdmond, 
2 Jones, 254. 

Plaintiff having Two Incumbrances.]— In a 
suit for an account, foreclosure and sale, by the 
plaintiff having tw^o incumbrances upon the 
estate, he is not entitled to all his costs of suit in ■ 
priority with his elder incumbrance, but shall be 
decreed his costs of suit in priority with that, 
incumbrance, save so far as they are occasioned 
by his puisne incumbrance. And the costs so 
occasioned he shall be decreed to have in priority 
with the puisne incumbrance. Mmideoch y. 
llmidooch, 1 Ir. Ch. E. 444. ' - ' ' 

Mortgagee to pay Costs.] — tinder circum- 
stances, the court compelled' one of sever^tl mort- 
gagees to pajt coats,' and refused .another tie. costs 
of a suit to redeem. 'OUfyi Waimorth. 2 Y.k 
.0- q. a. 598; 7 Jur.iooi . ,..d 


time by any party for redeeming the plainti’ff’s 
securities, a reference was directed to ascertain 
what was due to the plaintiff for principal ami 
interest; and the taxing-master was ordered to 
tax his costs and tl'iose of the mortgagees other 
than the defeudant moving, who, as well as the 
plaintiff, wnre to have liberty to apply, Jone 4 v. 
Tvmtcy, 1 Kay (App.) xlv. 

See also 'msft s-uh-divinhyn. 
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7. UxDEi: Deoeek fou Sale. 
G-enerally.] — A sale under a decree, unless’ 


made iiprni particular terms, does not vary the 
ri;Lrljt us to costs, which each mortgagee would 
have bud it the proceeding hud been hj fore- 
cloMire : aceorditigly. successive mortgagees were 
allowed liteir costs out of the fumis produced by 
the sale, accoi'ding to the priority of their several 
securities. -/>V/;vc?rS* i Y. .Jc C. C. G. 

401 ; li L. J.. Ch. 228 : <5 J me 595. 

A first mortgagee in Fee with power of sale 
filcil his ])ill tiguinsr the mortgagor and all snbse- 
qiietir eltdmants, for a sale umler the power. The 
pro]>erty produced less tlian the amount of the 
first mortgage : — Held, that the subsequent 
incumbrattcers were nevertheless entitled to 
their costs out of the produce. Ahtouw Parliet^ 
r> L. A, Ch. ;a 


Beeds Lost.] — A first incumbrancer having a 


piower of sale, hut having lost the title deeds, 
institutes a suit to have the estate sold: the 
subsequeiit iric umbra ocors arc entitled to be paid 
their costs, although the proceeds of the sale are 
not siitKcient to pay what is due to the plaintiff. 
Wontnep v. Wright, 2 Sim. 513 ; 29 E. li. 166. 


Consent.] — A mortgagee, with a po-werof sale, 
obtained an order for sale, with consent of the 
subsequent mortgagees. Though the produce of 
the sale was insufficient to pay the first mortgage, 
it ■was held that the second mortgagees were 
entitled trj the costs of the suit, out of the money 
in court. Coohe v. Brown, 4 Y. A: C. 227 ; 
9 L. J., Kx. Eq. 41. S. P., Konnhcl v. Scrafton^ 
13 Yes.’ B70. 

Legal mortgagees, having filed a bill for fore- 
closure only, amended their bill by stating that 
thejr Imd, with the defendants’ consent, con- 
tracted to sell the properi,y, aiul prayed that the 
purchase might be carried out under the sanction 
of the court. By a consent decree, the court 
ordei'cd the sale to he carried out. The purchase- 
rncmey being sufficient only to pay the principal 
aiul interest with a small balance over : — Held, 
that the plaintiffs were entitled to their costs of 
suit so far as the furul would go, before fhe 
defem hints were paid any costs. Cooh v. Hart, 
41 L. J., Ch. 143 ; L. K. 12 Erp 459 ; 24 L. T. 779 : 
19 W. ll 947. 

A mortgagee of estates, on which the incum- 
brances wau'C numerous and of a complicated 
nature. liLod a bill 'for foreclosm’e and redemption, 
and by consent the estate was sold : — Held, that 
the cdsis of sale onglit not to be paid, hi the first 
])Iace, out of the general fund, but that the 
money arising from the sale of each separately 
eDCinnbered estate ought to be treated in the 
same manner as the estateitself would ha%'e been, 
and that the mortgagees ought to be paid their 
priiKUpab interest and costs according to their 
Wild f>r TjiP. V. Litwlillfivt. 


respective pjiorities. Wild or Lne v. Lorlihart, 
10 Bcav. ;12b ; 16 L. J., Ch. 519. 

Where, by consent of a mortgagee, property is 
soki by i lie court free from the mortgage security : 
— ;8emble, that the costs of other parties of_ the 
sale ought not to be paid out of the proceeds of 
sale in jjriority to the mortgage debt. Mackinlapj, 
In re. Ward v. 3laeMnlay,.% He H. J. & IS. 358, 
S, a, 34 li, J., Oh. 52 ; 10 Jnr. (K.S.) 1003 ; 11 
K T. B26 ; 13 W, E. 05. 

A first mortgagee filed a bill against the mort- 
gagor and .subsequent mortgagees, for af oreclosure, 
but at the hearing he consented to a sale._ The 
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proceeds being insufficient to pay the plaiiuiff 
his principal and interest, the court refused to 
give the defendants their costs, and directed tlio 
whole fund to be transferred to the plaintiff. 
U’pperton v. Harrmn, 7 Sim. 444. 


Costs of Concurrence of Puisne Mortgagee.] — 
When at the instance of a mortgagee a decree 
is made for sale of the mortgaged property, and 
a puisne mortgagee concurs in n conveyance ti) a 
purchaser under the decree, such puisne ijicum- 
braiicer is not entitled to any costs in respect of 
such coiicuiTence unless the prior ineumhrancer 
has been paid in full. Wo?ih{/ni v. Marhhu 39 
L. J., Ch. 789 ; L. E. 10 Eq. 447 ; 23 L. T. 479 : 
IS W. B. 1098. 


Mortgagor joining.] — Where a mortgagor only 
joined in the sale of lands, the bill being t’or that 
end, he shall not pay costs. Anon., 2 Eq. Abr. 
237. 


Mortgagee joining.] — ^IVhere lands subject to 
a mortgage had been sold under a decree, in a 
creditor’s suit, the mortgagee joining in a con- 
veyance of the lands freed from his mortgagee : 
— Held, that he was entitled to have the expenses 
of the actual sale, but no more, borne out of the 
proceeds of the sale, the costs aiid expenses being 
left to be defrayed out of the general assets. 
Berry v. Hehhlethioalte, 4 K. A J. 80. 


Prior ahortwe Sale.] — The inoJiej?' paid into 
court by a .second mortgagee in oi’dei* to obtain 
an order for sale under 15 A 16 Yiet. c. 86, s. 48, 
is applicable to indemnify the first mortgagee 
for his costs in an abortive attempt to" sell. 
Cbrmllh v. Putman, L. B. 4 Eq. 156 ; 16 L. T. 
446 : 15 W. B. 828. 

W. was mortgagee of freehold hereditaments, 
and, by deposit of deed, of leasehold premises. 
The mortgagor died in 1837, having by his will 
bequeathed all his interest in the leasehold ^xre- 
inises to E., and devised the freehold hejudita- 
ments to L., subject to the payment of -the 
mortgage debt, and appointed E., L. and two 
other persons executors of the will. ^Y.^s repre- 
sentative (the plaintiff) entered into possession 
of the freehold hereditaments, and, having on two 
occasions subsequently failed in his attempts to 
sell them, he tiled a bill against the legatee, 
devisee and executors, seeking a foreclosure, or 
a sale of the property. At the hearing of the 
cause in 1854 the usual accounts were ordered, 
and a sale of the property was directed, and both 
the freeholds and leaseholds were sold under the 
direction of the court, but the proceerLs of sale 
were insufficient to pay the debt found by the 
chief clerk to be due to the plaintiff. At the 
hearing, on further consideration, the court held 
that tlie four defendants were entitled to be paid 
their costs (one set as- between solicitor and 
client) ,out of the fund realised by the sale of the 
property. Maerae v. Ellertim, 27 h, J., Ch, 777 ; 
4 Jur. (N.S.) 967 ; 6 W. B. S5T. 


Declining Inq^niry,] — mortgagee of a 1,000 
a, bill “ - 


years’ term filed a, bill for foreclosure. At the 
hearing, by arrangement, a decree was made for 
the sale' of the fee. It produced a .little more 
than sufficientdo pay the mortgage. The defen- 


dant dedihin'g an inquiry’ as to the value of the 
vatirft'i.iiinw'T'-n W ' — HSd, that the plaintiff’s costs 


.xeversioil' in lee, , , , , „ 

had priority 'over those of the defendant, . CnB 
field V. Eiehard§, M Beav. 24L • 
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MOETOAGE — Costs and Expenses. 


In a simple administration suit instituted by 
a legal mortgagee, the balance of the proceeds 
of the mortgaged' property will he applied in 
payment of the costs of suit of the })ersonal 
representative in ])riority to the mortgagee’s 
costs of realising the security, Sjjendey, In re, 
IlaTrmm v. Spemleif^ 42 L. J., Oh. 21 ; L. E. 15 
Eq. 16 ; 27 L. T. BOU ; 21 W. E. 95. 

Where a mortgagee, instead of simply filing a 
bill to enforce his securities, institutes or adopts 
a suit for a general administration, and the 
estate proves deficient, the costs of the suit are 
to be paid, in the first instance, out of the estate. 
Armstronq v. Stover, 14 Beav. 555. 

A mortgagee, filing a bill for the benefit of 
himself and the other creditors of the deceased, is 
entitled to payment of his mortgage-money out 
of the mortgaged estate before payment of the 
costs of suit. Aldridge v. Westhrooli, 5 Beav. 188. 

In a suit by legal mortgagees of real estate 
for sale of the mortgaged property, and for the 
general administration of the mortgagor’s estate, 
the proceeds of the mortgaged property will be 
applied in payment to the mortgagees of their 
principal, interest and costs, in prioiity to the 
payment to devisees or executors, who had been 
made parties, of their costs of the suit. Plnoliard, 
V , Felloms, 43 L. J., Ch. 227 : L. B. 17 Eq. 421 ; 
29 L. T. 882 ; 22 W. E. G12. 

In an administration suit by a simple con- 
tract creditor (whose debt was also secured by 
an equitable mortgage, which proved insufficient), 
the assets of the testatoi*, being insufficient for 
payment of his debts and the costs of the suit, 
were applied (subject to a retainer bj" the execu- 
tors of any debt duo to them from the testator) 
in pajnnent of the costs ; first, of the executors 
(as between solicitor and client) ; secondly, of 
the plaintiffi; thirdly, of the oilier defendants 
(devisees of the mort,pged estate); and, fourthly, 
of the debts, including any balance due to the 
plaintiffi. Tqqmig v. Potocr, 1 Haro, 405 ; 11 
L. J., Ch. 257 ; 6 Jnr. 4B4. 

In a creditors’ suit, a puisne incumbrancer, 
who is a necessaiy party, and against whom a 
decree is made, but who, from the frame of the 
suit, cannot have relief under the decree, is not 
entitled to his costs against the plaintiff ; the 
plaintiff to have them over with his deriiand out 
of the estate. Joyce v. Be Moleym, B Jo. & Lat. 
698 ; 9 Ir. Eq. B.'576. 

The dictum of the Master of the Eolls in 
Crolter v. Copley (2 Moll. 471) denied to be law. 


Eefasing Becree.] — If a plaintiff mortgagee, 
])Tayiiig by'' bill foreclosure of the mortgaged 
estates^ in the alternative, a decree for sale 
thereof, with a direction for payment out of the 
proceeds of such sale of certain moneys advanced 
by him at the request of the defendants to pay 
debts, but not forming any part of the mortgage 
security, refuses to accept a decree for sale, the 
court will direct him to pay any additional costs 
occasioned, to certain of the defendants claiming 
charges on the estates subsequent to the plain- 
tiff’s security, by the allegation and prayer intro- 
duced into the bill, relating to such advances by 
the plaintiff and not forming part of the mort- 
gage security. Phillips v. Davies, 12 L. J ., Ch, 232. 

Equitable Mortgagee.] — Where an equitable 
mortgagee by deposit institutes a suit merely to 
realise iiis security, and not for the administra- 
tion of the general estate of the deceased mort- 
gagor, and,"' a sale of the mortgaged property 
having been directed, the proceeds of the sale 
[nove insufficient to satisfy both, the mortgagee 
is entitled to the payment of his debt, interest 
and costs before the payment of the costs of 
suit of a defendant, infant heir of the mort- 
gagor ; but the heir was allowed the costs of 
the vesting order tinder the Trustee Act of 1850. 
Wade. v. Ward, 4 Drew*. 602 ; 29 L. J., Ch. 42 ; 7 
W, E. 542, 

Judgment Creditor,] — In 1817 the defendant 
confessed a judgment ; and in 1821 he mortgaged 
his estate as arr additional security for the sum 
due on the judgment. The mortgagee filed a bill 
and obtained a decree for a foreclosure and sale, 
no incumbmnees being proved under the decree 
to account. The purchaser under that decree 
having objected to the title, on the ground of the 
existence of judgments prior to the mortgage, 
the mortgagee called on the judgment creditors, 
by notice, "to prove their demands under the 
decree, or that he would file a supplemental bill 
against them, and seek to charge them with the 
costs. Several creditors proved accordingly; 
and the fund was insufficient for payment of the 
demands proved : — Held, that the plaintiff was 
not entitled to the costs of the suit up to the 
final decree in the priority of his judgment. 
Ihohe V. Camphell, 4 Ir. Eq. E- 431. 

Semble, that, as the conusor of the judgment 
was alive, he would have been entitled to the 
costs of the suit in the priority of his judgment, 
had the judgment creditors voluntarily come in 
under the decree, and sought to have the benefit 
of it. 1 h. 

See also' 7iext Suh-di viswn. 


Sale.] — A defendant to a creditors’ suit, being 
made a party as mortgagee with power of sale, 
and also as claiming to be entitled to two 
other mortgages on the estate, which, were set 
aside, sold under his power, and received the 
purchase-money. Btuart, V.-C., then made an 
order in chainhers, directing an account of the 
purchase-money, and of what was due to tlie 
defendant for principal, interest ami costs, as 
mortgagee, other than the costs f)f the suit ; and, 
after deducting such priucipal, interest and costs 
out of the moneys in his hands, payment of the 
balance to the plaintiffs : — Held, that the order 
was right, and that the defendant had .no right 
to retain generallv the costs of suit. Wirhendeoh 
V. Rayson, 25 L, J., Ch. 641 ; 4 W. E. 443-~L. 0. 

Consenting to Sale.]-~In an administration 
'suit, property was ordered to be sold free fiom 
a mortgage, with the consent of a mo.rtgagee, 
and the money to arise from the sale was directed) 


8. In Administration Suits, 

Generally.] — Generally, the costs of a mort- 
gagee are added to his seemity ; under whatever 
rank or order the security stands, his costs are 
united to it, and form part of it ; but, if he 
institute a suit for the administration of a 
deceased mortgagor, his costs ^are those ‘ of a 
plaintiff in an ordinary administration suit. 
WidnM w Mr?jyp2S Beav. 463 ; 3 Jur. (N.S.) 851, 

So* far as administration proceedings are neces- 
sary to enable mortgagees to realise their security, 
mortgagees will be entitled to add to their, security 
their administration costs in the action so far as 
they relate to their security, and' "be^ paid the 
same in pidority to the administration costs of 
the mortgagoris' executor.. Banks, In Ddws' 
Y. Banks, n L. % 087 ; ' 45 W.- E, m * , . • ■■ 
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■proceedings by Xeave of Court.] — Where there 
were s^everal Hiiccessive mortgages created under 
a power in a will, and the jdarniiif, having pur- 
chased the equity of redemption, tiles a bill for 
the gencnil administration of the testator’s estate, 
lo which the lirst mortgagee is 3nade a paidy, and 
does not o'oject thereto, and in the course of such 
suit a :i'eceh'er is a])poiritcd, and also some pro- 
ceedings are by leave of the court taken for the 
protecti</n (d the estate against a hostile suit, 
tiiC expense of which proceedings is directed to 
be paid in the first instance by the receiver out 
of the funds in his hands, without reference to 
the (piestion out of what fund or by whom they 
shall ultinnatcly be borne; — Held, that, though 
the estate iiltiniatcly turned out deticient. the 
costs of tlie litigation so diicctcd were not to he 
paid in iireference to the claim of the first mort- 
gagee ; and the J-eceiver was tlischarged. Lan^- 
faw v. Laiif/ton^ 8 De G. M. <fc G-. 30 ; 24 L. J., 
Ch, 625; i Juv. (N.S.) 1078'; 3 Ecp'E. 394; 3 
F. ii 222,. 


Mortgage by Administratrix — Costs of Mort- 
gagee in Suit.] — An administratrix borrowed 
money for the I'epairs of a leasehokl house, and 
secured the repayment by a mortgage of the 
shares of herself ■ and anothei' party in the 
beneficial interest. The mortgagee was made a 
]varty to a suit for the administration of the 
estate ; — Held, that his costs could not be paid 
out of the estate. Somrah y. Sv-urmh, 2 W, B. 


9. BakkeCptcy. 

Generally. ]“-Bee,- as to costs of assignee of 
bankrupt, Lahey v. Bell^ 5 Ir. Eq. B. 108. 

Defendant, assignee of bankrupt:-— Held, 
under the circumstances of the case, not entitled 
to receive costs," though not liable to pay costs, 
1 Coll. 0,: C. 247 ; 13 L. J., Oh, 

371 8 jur. 416: . ' 

Costs of Assignee of Mortgagor,]— Where a 
suit for foreclosure was instituted by first mort- 
gagees Against the'^ assignees of the mortgagor, 
who was a bankrupt, and second mortgagees, 
and ihe assignees, .by their answer, stated that 

' ^5'9— 2" 
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Taxation — Several Incumbrances upon One 
Share,] — There being three sets of ' incum- 
brancers upon the share of one person entitled 
to a share under a will, in a suit for the adminis- 
tration of the same will, the three incumbrancers 
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to be paid in the first place to the mortgagee 
Held, that the cost of the other parties to the 
.suit incurrctlin the sale ought not to be deducted 
from the sum paid to the mortgagee. Ward v.' 
LMackhilaiE 2 De G. J. & S. 358 : 34 L. J., Ch. .52 ; 
10 Jur. (N.s.) .I0t)3 ; 11 L. T. 326 ; 13 W.' E. 65. 

The rule that a mortgagee consenting to - a 
sale in a cause must submit to have the actual 
costs of sale paid out of the proceeds of that 
sale, questioned. Ih, 

Tlie mortgagee or incumbi’ancer, conscTiting 
to a sale of tlie mortgaged premises in au adminis- 
t ration suit, does not thereby waive his right to 
be i-iaid his principal, intei-ost and costs, out of 
tlu.^ moneys produced by the sale, in ijriority to 
tlie costs of the plaintiffs in the cause. Arp- 
•worth V. T{p„dop, 3 Haro. 484 ; 9 Jur. 796. 

In a creditors' suit for administration, the 
property of the deceased was sold in lots, some 
of which wei'o subject to a mortgage. The. 
moi’tgagee, who Imd nor proved as au ordinary 
creditor, and was .returned in tlie chief clerk’s 
certificate only as an incumbrancer, knew that 
the pro})erty was to be soh.l, and gave assistance 
in reference to title. Ac. The lots subject to the ^ 
moi'tgage did not realise sufficient to pay the | 
amount due to the mortgagee, and the renuiiiider 
of the assets was insufficient to pay the costs of 
suit, including those of the sale : — Held, that no 1 
part of the costs of the sale should be liorne by 
the proceeds realised thereby. IllWard v. 
2rorh(rtip [1894] 1 Ir. E. 316. 

In a creditors’ administration action the ordi- 
nary rule is that a mortgagee does not, by con- 
senting to a sale of the '"pinnrises mortgaged to 
him by the deceased, undertake to pay the costs 
of the sale in. the event of there being a defidenc3^ 

In a creditors’ suit, a mortgagee consented to 
a sale, and. the produce, which wms insutficieiit 
to pay the mortgage, was paid into court : — 
— He, Id, tliat the parties to the suit were not 
entitled to any costs of a petition pi-esented by | 
the mortgagee for payment out of tlie court of | 
the fuiul to him. Carr Hen dorm n.ll Beav. 
H.5 ; 18 L. J., Ch. 39. 


will only be allowed one set of costs ; but, each 
incumbrancer standing first upon some portion 
of the hereditaments included in the mortgagor’s 
share, it was directed that the taxetl coats should 
be divided between them equallv. Carter v. 
Cao^ter, 3 K. & J. 618 ; 27 L. J., Ch. 74 : 4 Jur. 
(isr.s.,)63.,..:; 


Accounts and Inquiries— Several Suits.] — A 
decree was made in several mortgagees’ and 
annuitants’ suits, directing aceouuts and in- 
quiries and appointing a receiver, and authorising 
him, as the judge sliould direct, to keep down 
the interest on the incumbrances and [)ay the 
annuities; the costs of the several piflintiiis to- 
be added to their securities, Tynto v, Hodifeu 2 
J. AH. 692. 


Prior Suit.] — Ihior incumbrancer coming 

ill, in a subseiiuent creditors’ suit, entitled in 
taking the account to be allowed the costs of the 
suit ■ theretofore instituted by him for .lecovory 
of his demand, so far as incurred by him, lie 
undertaking to discontinue further proceedings. 
Farrcr v. Jirevetori, 2 Moll. 93. 


Proceeding on Bond.] — A mortgagee proceed- 
ing on his bond against the personal estate : — 
Held, not entitled to the costs of tlie action 
as against the devisees. Leiois v. John. 0. E. 
Cooper, 8 ; 9 Sim, 366 ; 7 L. J., Ch. 212. 


Legacy charged on Land — Suit to raise — 
Costs of Mortgagee of Devisee of Land.] — Where 
legacy is charged on land, and price of land is 
insufficient to pay legacy, a mortgagee of devisee 
of lands shall not be allowed his cost.s in a suit 
against him and devisee, for raising and pay- 
ment of the legac,y. ShacMetoti v. Shaeldeton, 
2 Sim. A S. 242'; 3 L. J. (O.S.) Ch. 141. 


Bill by Administrator against Intestate’s 
Solicitor — Mortgagee.] — A hill was filed by an 
administrator against the solicitor of the intes- 
tate who claimed a mortgage on his estate and 
against others for admiTiistratiun, arul to aseeiv 
tain the mortgage. The solicitor claimed 1,492 A, 
but his mortgage debt was ascertained to be 
924Z. only. The assets consisted nearly v'hollj^ 
of the produce of the mortgaged estate : — Held, 
that the costs of the suit were first payable out 
of tl\at fund. White v. Gudgeon, 3U Beav. 545. 


abridgment 


IViNG AUTHO 


author, but of tli€ 
coinprehensiye sii])j 
ort legal essays, but 
refereuces to all in: 
require. 

Tiave beev 






186S 


MOETG-AGE — Costs and Expenses, 


1864 


there were no assets, 'and consented to a fore- 
closure, blit claimed their costs Held, that 
they were not entitled to their costs. Grant v. 
AlJe^i. 3 Jar. 8-10. 

In a creditors’ suit' against the administrator 
of an intestate, and against the assignees of the 
administrator, who afterwards became bankrupt, 
no costs of the suit were given to either the 
bankjn[)t or his assignees : — Held, also, that the 
assignees were not entitled to the costs of a 
petilion which had been served on them by an 
equitable mortgagee, not a party to the suit, 
praying payment to him out of court of moneys 
arising from the sale of the mortgaged estate 
which were not sulBcient to pay the principal 
and interest moneys, and to the sale of ivhich he 
had consented. Carr v. Ilcndcrwr, 11 Ileav. 
415: 18 L. J., Ch. 39. 

OfEcial Assignee — Creditors’ Assignee.] — The 
official assignee and the creditor’s assignee of a 
bankrupt, who are necessary parties to a suit for 
foreclosure in respect of their interest in the 
equity of redemption of premises of which the 
bankrupt was the mortgagor, and which are an 
insulficient security for the amount of the mort- 
gages thereon, are not entitled to their costs of 
the suit from the plainti:ft‘. CaAi v. Belclwr^ 
1 Hare, 310 : 11 L. J., Ch. 196 ; 6 Jur, 190, 

Provisional Assignee.] — The provisional 
assignee of the insolvent court, made a defen- 
dant in a cause in respect of his interest in the 
property of ati. insolvent debtor assigned under 
the statute, is in the same situation with respect 
10 costs as the insolvent debtor himself would 
have been. Jpplehj v. 1 Hare, 303. 

Affirmed, 1 Ph. '272 ; 13 h. J., Ch. 9 ; 7 Jur. 985. 

In Foreclosure.] — The provisional 

assignee of a b:inkrupt mortgagor is not entitled 
to his costs against the mortgagee, the plaintiff 
In a foreclosure suit. Ilur/Jtes v. Kelly, 2 Con: 
& L. 223 : 3 Dr. & War. '482. And see .S' 61, 
5 ir. Dq. E. 286, S. Apjdelnj v. JDuhe, 1 Ph. 
272 : 13 L. J., Ch. 9 ; 7 Jiir. 985. Affirming 
1 Hare, 308. 

The statute 1 & 2 Viet. c. 110, s. 68, does not 
, make it the duty of a inoi'tgagee, as against ‘the 
provisional assignee of an insolvent mortgagor, 
to obtain an. order from the commissioners of 
the insolvent debtors court for a conveyance of 
the equity of redemption ; and an offer by the 
provisional assignee to facilitate the proceedings 
in such an application does not entitle him to his 
costs in a suit subsequenth" instituted against 
him for foreclosure. Griyg v. Sturais, 5 Hare, 
93 ; 10 Jur. 133. 

I,n a foreclosure suit, to which the provisional 
assignee of the insolvent debtors court is made 
a party, as representing the owner of the equity 
of redemption, the costs of the provisiona'l 
assignee will be ordered to be paid by the 
plaintiff, who will add them, along with his, 
own costs, to the sum due on .the, mortgage. 
KeaJie v. GtMmi, 2 Euss. &: M. 354 : Tam. 505-; 0 
L. J. (o.s.) Ch. 168. P., Bomeil 1 

Beav. 493, and Hirnmel v. Oates. 2 Ir. Bq. E. 323. 

In a foreclosure suit, the mortgagor ■ having 
been discharged under the insolvent . debtors 
act, and the provisional assignee being a defen- 
dant, the court refused to order the plaintiff to 
pay and add to his demand the. costs of the 
provisional assignee, as" such defendant, Betham 
'v. 4Ir. Eq. B, 2T8.. ; 

V ,’V d 
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On Bill to set aside Mortgage.] — The 

provisional assignee, under the insolvent debtors 
act, was made" a defendant to a bill of which 
the object was to set aside a mortgage security, 
taken *by tlie insolvent from the plaint iff : — 
Held, under the circumstances of the cuse, that 
the assignee was not entitled to .receive the costs 
of the suit from the plaintiff. Ilider v. Jones, 
2 Y. & C. C. C. 329. 

Costs of Mortgagee.] — Semble, a mortgagee is 
entitled to the costs of a forceiosare suit, prose- 
cuted by liim after a iiotieo from the assignee of 
the mortgagor, a bankrupt, re([uir!iig liiin to 
proceed to sell tlie mortgaged premises, under tin-* 
general order in bankruptcy in 1 832, Burnanl 
V. Sadlelr, 4 Ir. Eq. E. 61. 

Held, that tlie mortgagee was entitled to the 
costs of the suit, the notice from the assignee 
not offering to pay him the costs incurred up to 
the time of service on him. 1 h. 

Where a mortgagee unnecessarily tiles a bill 
for foreclosure subsetpitaitly to the bankruptcy of 
the mortgagin’, he will not get more costs than he 
would have got by proceeding in the mat ter of the 
bankruptcy. Hogan v. Ba'ivd, 4 Dr. &: War. 296. 

Where, after bill of forcclosuin tiled, plaintiff 
becomes insolvent, costs of assignee, afterwai’ds 
made defenda3.it, must be paid by plaintiff ; he 
cannot throw them on mortgagor. Horam v. 
Woolouglian, Beat. 1. 

The 'assignee of an insolvent mortgagor was 
made a pai’ty to a suit to foreclose the mortgage, 
and died in the progress of it : there was no 
property of the mortgagor, except the mortgaged 
premises ; and the j Jaintiff, in oi’der to induce a 
creditor of the 3nortgagor to becou.ie his assignee, 
undertook to paj^ him his costs in the suit : — 
Held, that tlie plainiiff was entitled to those 
costs as part of his own costs of suit. Mamrell 

V. Smyth, Jon. & C. 72. S. P., Muanoell v. 
Seanlan, 1 Ir. .Eq. E. 277, n. 

Equitable Mortgagee.] — In equity an equi- 
table mortgagee, though the mortgage be without 
a written memorandum . will be allowed Ins costs 
as against the assignees of the mortgagor, who 
had taken tlie benefit of the insolvent act. 
Bey. V. Chamhers, 4 Y. i: 0. 54. 

See also next S^uh-dJ rision. 

10. Disclaimer. 

G-enerally. ] — The defendants in a foi-exdosure 
suit, properly disclaiming, are entitled to tlieir 
costs. Stlcoeh v. Roynon, 2 Y. C. (3. C. 376 ; 
7 Jur. 548. 

A defendant to a foi'eclosure acti<.)n, who was 
originally properly made a party, is entitled to 
his costs incurred subsequently to his making a 
proper offer to disclaim. Green v. Foster, 52 
L. J.. Ch. 470 : 22 Cli. D. 5G(> ; 48 L. T. 411 ; 31 

W. E. 285. 

In a suit for foreclosure a party interested in 
the'eqiiity of redemption disclaimed, and stated 
he did not, and never ciid, claim any interest. 
The bill being brouglit to a hearing : — Held, he 
was not entitled to his costs. Jivclmnun v. 
Greenmay, 11, Beav. 58. 

in a suit for foreclosure, the assignees of a' 
moi’tgagor disclaimed and offered to dismiss 
without , costs. The plaintiffs .having bi’ought 
them to a hearing, were oi.’dercd to pay their 
costs subsequently to ■ the disclaimer. Bains v. 
Whitmore, 28 Beav. G17 ; 6 Jur. (K.s.) 880 ; 8 
W.E.:596. , - , ^ 
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Where after a hill lilcJ, hat before service of I 
,a co])y of the bill, a (lefeiKiant undertakes to 
■jippcar, and fliselninis. lie is entitled to his costs. 
dd'/./vZ "S'. >S7n/Z'os7n(/A 8 AW E. b35. 

AVhere an assignee of a mortgagor is made a 
■ rlefendant to a suit, and undertakes ^ to appear, 
hilt befv'U'e iip])eaTanee disclaims, but is still con- 
tinued on tlie records and puts in his answer, he 
is entilled 1o his costs. Jh. 

Buies as to.]— Hales as to the right of a dis- 
<‘laiin:ng deiendant to costs in foreclosure suits. 

If a <l1'^cia inline' defendant sliews that lie never 
had and ncver'clainicd any interest, or, haying 
an intei'est, that he bad disclaimed or offered . 
to disclaim bctorc the iustitutioir of the suit, I 
lie. is entitled to bis costs. But if, having an 
hderest, he neither <lisclainis, nor offers to 
ddsclaini till he nuts in his disclaimer, he^ is ind 
entitled.. These rules prevail, though the plaintiff 
never apidicd to the defenrlant to disclaim prior 
totheiiistitution of the suit. In a fcneclosure 
suit by second mortgagee, a subsequent judgment 
creditor, by bis answer, disclaimed all interest, 
and stated that be bad never been applied to 
by the plaintiff to disclaim, previously to the 
filinc’ of the bill *, but he did not add that, it he 
liacl been, so applied to, he would have disclaimed, 
•or that he had never claimed an interest 
'Held, that he was not entitled to his costs from 
the idaintiff. AATiere, in consequence of a repli- 
cation beiim- hied, a disclaiming defendant is 
■compelled to go into evidence in su])iioi-t ot his 
answer, the ]')laintiff must pay his costs, but not 
otherwise. Ford v. Clie,^terpdd (FeirV)^ lb beav. 
rdO ; 22 L. J., Ch. 630 ; 1 AV. 11. 217. ^ ^ ^ ^ 

In suits for redemption to entitle a defendant, 
who has never claimed an interest to his costs, 
he is not hound to shew that he has disclaimed, 

■ or given notice to that effect, before he was 
made a defendant to^jhe suit. JUlinnn v. 
Frichciiden. \ K. & J. B70. _ -4. ^ , 

xi devisee of mortgaged estates, ni a suit roi 
rederaiitiom disclaimed after the suit had been 
revived against him, denying ■fe'bat he ever had 
.oi‘ claimed any interest -.—Held, that he 
■entitled to costs, uotwilhsraiuling persons viio 
iiad acted as hh solicitors in other matters, on 
bmng applied to by plaintiff before he wa^s 
made a defendant, to know whetber he claimed 
nil interest, had neglected to return any answer 

TO such application. Ih. ,xW/7 

Thi.^ rules laid down in Ford v. Chrdeijidd 
{ 'Frf fill's fiTJ Bf''aY. 520), us to costs of disclaiming 
■JiSnSs b sVit. d forectosurcor mlen^ption, 
appn'>ve<b /Z/. 

By Second Mortgagee.]— In a foreclosure suit 
hv theffrst mortgagee against a second mortgagee 
and the mortgagm*, the second ^i^rtgagee dis- 
claimed, and was brought to the hearing ot the 
cause by the plaintiff '.-"Held, that the plamtiff 
was ])ound to iiav the disclaiming pm tv his 
■cmstB, and was entitled to f them 
gagcMebt. Dalton, v. Lamlwd, 1;> t- ^ 

^ Wh(n*e, on a bill of foreclosure by a tiist moit- 
»>ao-ee a<«Ttinst a second mortgagee and ihe moit- 
gagm. the second mortgagee by his answer 
riiSdaimeiL vet the ])laintiff brought the second 
mmgag^ to the hearing, no costs were^given to 
the second mortgagee on the decree against him, 
2,on tfe preponderance of modem deas^^ 
tl oufrh foimovlythe practice 
.disflaiminB second mortgagee defendant ms 
•costs, the paintifl adding such costs to his o-n-n. 
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dlirly V. JenHm, 1 De G. &: Sm. 54:3 ; 17 L. J., 

Ch. 22 ; 11 Jur. 1001. 

In a foreclosure suit by a first mortgagee against 
the mortgagor and puisne incumbrancers, the 
plaintiff alleged that application had been matie 
to the defendants to pay the debt, interests and 
costs, but that they had refused so to do. The 
second mortgagees, hy their answer and dis- 
claimer, alleged that no application had lieen 
made to them, but that had they been apiilied to, 
they would' have releaseil and discharged all 
interest. On the suit being brought to a 
hearing.:— Held, they i^ere entitled to their costs. 

, Onr?mi v. Jaclmni, 1 Sin. k G. 97 ; 22 L. J., Cli. 

! 417 ; 17 Jur. 204 ; 1 AV. E. 91. . ’ 

I Foreclosure bill against mortgagor and second 
niortuagee. After bill til6d the second niortgagee 
stateS that he hart been paid off. and oiiered to 
disclaim at the plaintiff's cost. This was refused, 
and the second mortgagee filed a disclanncr :— 
.Hold, that he was entitled to his costs. Da)j v. 
(rudqen, 45 L. 0., Ch- 263; 2 Ch. 1). 209 , 2- 
AV. K 425. 

Appearing after Disclaimer.]^ — A first 

mortgagee brought an action for toreciosure . 
againsGthe mortgagor and a number oi. subse- 
quent incumbrancers, of whom G. was one. u. 
i)ut in a defence disclaiming all interest and 
consenting to be dismissed without costs. 
was admitted that G. had had an interest, and 
was properly made a party to the action, ihe 
plaintiff, instead of obtaining the cominoii order 
to dismiss, served G. with notice of motion loi 
iudgment fora foreclosure decree ngamst linn. 

G. appeared at the hearing Held, that it was , 
unnecessary for him to aqipear, arid he was not 
entitled to his costs, Zowm j. iuy B. J ., ; 

Ch. 1011 ; 51 L. T. 59. S. P., Clarke : 

42 L. J., Ch. 2S ; 27 L. y 599 ; 21 IV. K. (>h. 

Also X««rn-. ir 1 L- J- CU. yj- 

By Assignee of Insolvent Mortgagon.j- Xhe 
assiguee of an insolvent mortgagor, who p nis 
answer to a bill of foreclosure ilisclaimeil, and 
before the bill was filed had ooiiscutod to join m 
conveying' the estate to the mortgagor, and hy 
distributed the insolvent’s estate among the 
creditors, was ordered at the hearing to be paid 
his costs of 1 he suit by the plaintift. riommm 
V. Kemhin, 9 Sim. 397 ; 9 L. J., Cli. olb ; i J«i- 

' ”'^Assi«-necs of an insolvent mortgagor are not 
entitled to the costs of a suit for foreclosure, 
though they, by their answer, disclaim, aiid say 
that "if thev had boon applied to they wniild hat e , 
released the equity of redemption. Collnts v. 
SJthdey. 'l lluss. ilsi M, 638. 

So the assignees of a bankrupt mortgagor. 
Ford v, mte, 16 Beav. 120. . 

In a suit for foreclosure, the assignees ot the 
mortgagor disclaimed and offered to be disraissetl , 
ivitlmul costs i-Held, Hint be bad not dis- 
claimed before suit, he must bear his own costs. 
Cltifltev. Tule-man, 21 W. R. Ob. 

■ Sub-mortgagor,]— The assignee in msol- 

I vency. of a sub-mortgagor disclaimed ^b.- 
i that he was not entitled to his costs. Stujfiu tk 
V. JPu#, 2 De G. & Sm. 571. 

By Brovisional Assignee of Mortgagor.]--In 

a suit >y h'second mortgagee, to toKolos-e ai 1 
redeeth' certain defendants, including the p 
visional assignee of the insolvent moi -gagoi , 
disclaimed. -They were, however, brought to a 
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hearing, and. It then appearing that there was ! sary parties, and, having disclaimed all interest 
insufficient to pay the first mortgage, the plairn upon being served with co})y of the bill, they 
tifi: declined taking the account. The bill was wei^e dismissed witli costs. C’ooli' v. Hart, ‘11 
dismissed as against the disclaiming defendants, L. J., Oh. 143 ; L. II. 12 E(p ‘159 ; 21 L. T. 779 
without costs, and the first mortgagee, alone, 19^.1:1.947. 

was held entitled to his costs. Gihson v. Hiool, C., a judgment creditor of a mortgagor, was. 
9 Beav. 103 ; 15 L. J., Oh. 195 ; 10 Jur. 419. made a defendant in a foreclosure suit, and he- 
A mortgagor having taken the benefit of the then wrote, stating that he did not claim any 
insolvent act, the provisi6i;ial assignee was made interest in the property, and that he was willing' 
a defendant in a suit to foreclosure. He put in to consent to be dismissed without costs. The- 
an answer claiming no interest in the premises ; plaintifi: refused, and lequired an arl3^^'er, and C, 
— Held, tliat the plaintifi ought to ]>ay him his disclaimed by his answer. On motion of the 
costs, and add them to his debt. Woodward v. | plaintifi to dismiss without costs, the court 
liaddon, 1 Sim. 606 ; 1 L, J., Ch. 106. ordered the bill to be dismissed withc»ut costs. 

In a foreclosure suit against an insolvent mort- except those properly incurred since the filing of 
gagor, and the provisional assignee of the Tnsol- the answer. Goiohai -y. Hawhray, 9 Jur. (x.s.) 
vent Court who claims no interest, the plaintifi 311 ; 8 L. T. 531 ; 11 W. ii. Sol. 
must pay the costs of the assignee, and add them i ^ ^ . 

to his debt. Weanmj v. Count. 6 Sim. m. Satisfied Mortgagee.]— A tlefciKlant, who- 

had bee.ii a mol’tgagee of tiie equity of redem})- 
By Official Assignee.]~An official assignee, tion of the property, disclaimed bv his aiiswe]-,. 
who is made a defendant to a foreclosure suit, is stating that his mortgage had lu^eii satisfied 
not entitled to have his costs from the plain- before the bill was fiiett and that, if any ai)plica- 
tifi, even though by Jns answer he claimed no tion liad been made to him before making him a 
interest exce})t as assignee, and disclaimed at party, he would tlien have disclaimed : — Held,, 
the heariiig, and has no assets of the bankrupt’s that he was entitled to his costs. Hioruii vl 
estate in his hands. Clark v. WUmot, 13 L. J., Holtom, 16 Beav. 259 ; 16 Jur. 1077. 

Ch. 10., Beversing 1 Y. & C. C. C. 53. 

In a foreclosure suit the official assignee of the Assignee of Tenant for Life.] — In a fore- 

mortgagor, having been made a party'~to the suit closure suit, brought by mortgagees, amongst 
and served with the bill and interrogatories, other parties the assignees of a tenant for life- 
wrote to say tl'iat he claimed no interest what- ’^vho had executed the mortgage deed, the 
ever in the ktbject-matter of the suit, and that, assignees, by their answer, stated that- before,, 
if an answer was insisted upon, he should ai)ply since, the filing of the bill they had ofiered 
for costs against the plaintifi*. The inteiToga- fo plaintiffs to disclaim by deed, and they 
tories not having been withdrawn, the official disclaimed by their answer: — Bei<l, that rluv 
assignee put in an answer and disclaimer, and fissignees were entitle<l to tlieir costs. Lock v. 
applied at the hearing for his costs : — Held, that, 15 Jur. 162. 

as he had not been content simply to disclaim, -Dm.. ^ ^ , 

but had put ill an answer and appeared for the ' ^ ^y Trustee whose Title is Eescinded— ISfeglect 
purpose of claiming his costs, he was not entitled i ITotice.j in certain cliambers in 

to any costs. 2Ia-dL^wall v. Wwlitwiek, L. E. 2 Eq I c'^ced, assigneil for tlie residue 

210 : 15 W. E. 301. ' ■"* | of a term of years to A. in t]‘ust for B. In 1871 

' ^ ^ ^ i B. mortgaged his intei’cst in the chambers to the 

By Creditors.] — Where a creditor defendant ' plaintifi, who gave notice of her mortgage to A. 
puts in. an answer, and subsequently by affidavit A.’s name was never substituted for t fiat of the- 
disclaims, he is^ not entitled to his costs. Ward assignor in the books of the society, and, by an 
V. Shakcifluijt^ 8 Y . R. 335. order of pension made in 1873. a previous ordei*. 

By Judgment Creditors.j-Where a iuclgment i tl.e as.sig-nuieiil to A., wix.s rescinded; 

creditor is made a defendant to a suit and is Jidn g ’t'-' 

.aware of the fact, and disclaims by .answer, he is tlmnl-ih^tiff \ imtir'A? i“r ^'7 1 
not entitled to his costs. Ih. the piamtifi, A. put in an an^%\ei and disclaimer. 

Other ji-idg-ment oreditoi-s were m.ade defen- ’’'■n*- 

danls, %vlio, after issuing e.\:eontion. had assigned of'j-hn ni-rlnitnf'i mf”'*^** ^ 

away all their interests before bill filed, and dis- . ehidXl to7i J A7 w ^7 77 

cLairaed by their amswer :-Hcld. that they- were ^ -“'J bhppci' v. .-56 L. T. y:l. 

entitled to their costs. CorkxEitrl) v. Bimdl, . Sv ueceaBa™ P»rt-r ■■ \ « f 

41 L. J.. Ch 2‘>f>-L B I'l Kn hn- 9 e,l T -jan.:, -“r necessary iarty.j — A lii-st Mortg.ageo- 

20 W E 161 • • ' • ' 1- J. . . J j having notice that A., a second mo-rtmiGec, bad 

In a suit instituted for the redemption of prior i to transfer his. 

and the foi-eolosure of subsequent incumbrances, I Zdft^, 

creditors by iudgmeut and by deposit of title ' ^''JAte<atoieclosuiesiut. beiorc- 

deeds. wboTinhl nn.vfpri tvifUGUaU. ; appuinng, aiul agnui immeaiately aftei- appear- 




■Costs and ExiMnses- 

> ■ Of ^ Assignee of Mortgagee. ]— Where, ■ upon ■ a . ; 

I hill of redemption and foreclosure, the mortgagee 

' ] 3 ^ig mortgage after a decree for the usual 

aecSints, the mortgagor is not to paj the costs 
of the supplemental hill which is necessary to 
bring the assignee of the mortgagee before the 
i-c \ to-<T-tor chai^'^ed all his j court. Barry t. Wrey. H Russ. 465 ; 27 R. h. U 1 . 

^ T-Pn '-nmnities. tci' two of his ! The plaintiff in a foreclosure suit having aftu 
iA,i‘ihiii4x hrcaiue culitlcd, hv decree assigned his interest, the ^ 

Irul n ■ toTln'cefom-tiilpay the costs of an order to venvo 'i^der the 
I h ; ^ “tli^ parties were ! 15 & 16 Viet. c. 86, s. 52. Janm v. Eurduiy, 

t aP.uiities transferred it to C. D. :-Hekl, that 

-ssirr ;;r '.r.s: : 

rood, Iv L. 1 . 4^..t , Held, that the costs occasioned 

‘ Bevisee.i—A mortgaged estate 1 chareeahle against the ptate. Ih. 
o A B.. who, however, did not j Although, generally, an incumbrancei;, wno 
ise, .uMdaiui any heiiefir under the mortgages his charge, 

it o-fchc mortgaL^ee to foreclose, i . pay the additional expenses tlieieo,> 

[eaikjfeiularir.andaiedisclaiiiKM:!:;^^^^^^^^^^ yet, where the iDCumbrancer was 
\ r, was entitled to his costs, to for life of the estates, who 

; i'daintifE. v. F;vr«Zo.s-, 20 ; upon it, and it “l»P®f 3 tho‘ of 

15 .Jur. 277 . ; delayed enforcing his claim foi the e- 

, xhe family, the court ordered the additional 
Lc proper form of a <Bsclaimer, to | ^y 

endanl to costs against the piaintift, . e^t^itc. Selhy v. ^belhy. 2 Jur. lOb. 

- oi; all right luul interest, legal and t 

,d that the defendant does | Op Appeal. 

answer! By Mortgagee,]— -When a mortgagee appeals, 

^ all riaht and ...7the dIJon Is reversed, he wiU 

to his mortgage 
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intirck, and the plaintiff f ^ 
that such (kfeiidunt has, ni 
uraoiukUis hill so as to siicp 1‘ ‘ 
that the defendant is not g'titlcd. u. 
hPins; dismissed ns agiunsi ner to luwc 
missed with costs. Vuh v. JlrmWi, 
1)92. 

11. Of TraisSfee. 

By Mortgagee without Mortgagor.j 
the interest of a raovlgn-c is rcgu ui 

andthem.>rtsn.!!Pr k>'’; 'V’i ,, i ! 
^lischarge the princiiml. the ‘’tit., ,1 

the mortgage, made oy the moi t,„a..^L.c 
unv c'dinunirnication wirh the rnortgagoi 

nvoncrly char-onblc nyainst imi. 1 
In \u;, 22 Ecav. 201 ; 2 Jur. fk.fe.) 

Of Truitless Journey.] — A solicitor, a 
„ thii.,l mni-tmui'ce. nc'jrotiatcd lot' a tr 
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14. Scale. 

L OOO.'l— In a suit to redeem a 
riie amount due at the time of 
under 1,OOOL, netwithstanding 
.re was made to secure a larger 
jhdant’s costs must be taxed on 
Cotterell y. Stratton, L. I.. 1 1 Lq- 
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, 05 L. J,, Oil. 210 ; '31 Cli. D, 1 recovery of the mort 
34 W. R. 267; ■' be allowed as bet wee 


15. Taxation. 

At Instance of Mortgagor.]— The bill ;of costs 
of a ^ inoi't,u-agee’s solicitor, for business done in 
relation to the mortgage, and the sale of the 
nuatgaged estate, is taxable at the instance of 
the mortgagor, under the 6 & 7 Tict. c. 73, though 
no part of the business may have been transacteil 
in any court of law or equity. 1% re, 5 

Beav. 410; 18 L, J., Oh. 153. 

The taxation of the bill of a mortgagee’s 
solicitor, at the, instance of the mortgagor, takes 
place as between the solicitor and thn mortgagee, 
his client. Uarrmni, In re, 10 Beav, 57 ;" U‘) 

L. J., Gh. 370 ; 11 Jiiv. 197. S. P., ^Yelh, In re, 

8 Beav. 416 ; 14 L. J., Gh. 215 ; 9 Jar. 820, See ECULlfSIASTlCAL LAW 

Where Mortgagee Solicitor.]— A., a solicitor, ' 
being one of three mortgagees, . arranged with 
another solicitor, B., to act “as his ag'ent ” in the 
matter of the mortgage, on agency terms, B. 
accordingly acted, and sent in his hill prepared 
as between solicitor and client, which was paid 
, by the mortgagees, B,- allowed A. IDOL as his 
share of the pi-otlts. After this, on the applica- 
tion of second incumbrancers, the bill tvas taxed : 

— Held, that tlie taxing-master wns .right in 
taxi rig it on the priiici})le of solicitor and "“agent, 
for the agreement between x\. and B. was valid, 

though it enured to the benelit of the mortgagees ; See CORPORATiOX. 

and that the bill was pvoi)erly taxable at the 

instance of the second ineuuibrancers, as between Elections.]— E leotic^x JjAW 
them and E. Taf/hr, In re, 18 Beav. 16.3 ; 28 

L. J., Oh. 857 ; 18 Jur. 6{)6 ; 2 W. R. 249. 

A decree in a redemption suit directed that 
solicitors, who were mortgagees, and who acted MURDUR 

for themselves, should be allowed their principal, 

interest and costs, and the master allowed full See CRIMINAL LAW. 

costs. A motion for an order to review the 
taxation, on the ground that the costs out of 
pocket only ought to have been allowed was 
refused, but without costs, there having been no 
objection to the form of the decree at the hearing. 

I^rtee v. JIBeth, 88 L. J., Oh. 460 ; 10 Jur. (x.sA 
579 ; 10 L. T. 521 ; 12 WL R. 818. 

Redemption of Eirst Mortgagee after Fore- 
closure.] — The second mortgagee brings a bill 
to j‘edeem the first mortgagee, viio had been niit 
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